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TUESDAY,  NOVEMBER  7,  1995 

U.S.  Senate, 
Committee  on  Banking,  Housing,  and  Urban  Affairs, 

Special  Committee  to  Investigate  the  Whitewater 
Development  Corporation  and  Related  Matters, 

Washington,  DC. 
The  Committee  met  at  9:30  a.m.,  in  room  216  of  the  Hart  Senate 
Office  Building,   Senator  Alfonse  M.   D'Amato  (Chairman  of  the 
Committee)  presiding. 

OPENING  STATEMENT  OF  CHAIRMAN  ALFONSE  M.  D'AMATO 

The  Chairman.  Today  we  begin  the  next  phase  of  our  White- 
water hearings.  In  the  summer  of  1994,  we  examined  the  question 
whether  the  White  House  took  advantage  of  its  special  position  to 
obtain  confidential  law  enforcement  information  from  Administra- 
tion officials  and  friends  of  the  Clintons  who  were  highly  placed  at 
the  Department  of  the  Treasury  and  at  the  Resolution  Trust  Cor- 
poration. 

More  recently  this  summer  we  examined  whether  the  White 
House  used  its  special  position  to  interfere  with  and  impede  law 
enforcement  officers  seeking  to  investigate  documents  in  White 
House  Deputy  Counsel  Vince  Foster's  office  after  his  death.  We 
now  know  that  those  documents  included  embarrassing  notes  about 
Whitewater  and  the  Travel  Office  scandal.  These  were  documents 
that  directly  touched  the  President  and  Mrs.  Clinton. 

In  the  course  of  these  earlier  hearings,  we  have  encountered  in- 
stances where  some  Administration  officials  testified  falsely  or 
tried  to  mislead  Congress.  We  have  seen  secret  law  enforcement  in- 
formation eagerly  sought  and  obtained  by  the  White  House  using 
its  special  access  to  law  enforcement  agencies,  and  at  times  we 
have  confronted  a  White  House  that  would  appear  to  be  more  inter- 
ested in  controlling  the  investigation  and  limiting  the  damage. 

This  Committee  has  heard  testimony  from  high-ranking  Admin- 
istration officials  that  is  simply  not  credible.  When  very  well-edu- 
cated, intelligent,  and  highly  capable  professionals  come  before  the 
Committee  and  say  they  cannot  remember  where  they  were,  what 
they  did,  or  what  they  heard  or  said  during  critical  timeframes  or 
memorable  events,  it  is  not  credible.  We  have  repeatedly  heard  Ad- 
CD 


ministration  officials  contradict  each  other  in  sworn  testimony  We 
have  even  heard  the  sworn  testimony  of  the  Chief  of  Staff  of  the 
Department  of  the  Treasury  declaring  that  he  lied  to  his  own  diary 
1  his  benator  is  very  troubled.  " 

Now  we  will  turn  to  the  other  areas  that  involve  the  use  and  pos- 
sible abuse  of  White  House  power.  We  will  examine  the  handling 
of  various  investigations  touching  the  Clintons  and  the  White 
House  in  different  settings. 

Last  year  when  the  first  stories  about  high  level,  improper  Treas- 
ury Department  and  White  House  communications  surfaced  Treas- 
ury Secretary  Lloyd  M.  Bentsen  announced  his  own  independent 
investigation  by  the  Department's  Inspector  General  Office 

However,  during  the  hearings.  Senators  were  surprised  to  learn 
that  confidential  information  developed  by  the  investigators  of  the 
independent  office  of  both  the  Treasury  and  the  RTC  Inspectors 
General  have  been  quietly  released  to  the  White  House  Even  last 
year  some  Senators  were  asking  if  the  independence  of  both  of  the 
inspectors  General's  investigations  have  been  compromised,  and 
whether  the  fruits  of  those  investigations  were  used  to  frustrate 
the  Senate  s  own  efforts  to  get  at  the  truth. 

To  get  to  the  bottom  of  this,  the  Committee  is  recalling  Secretary 
Bentsen,  Lloyd  Cutler,  and  other  witnesses.  Second,  we  will  also 
examine  investigations  touching  on  the  Clintons  by  agencies  as 
varied  as  the  Small  Business  Administration,  the  Resolution  Trust 
Corporation,  and  the  Department  of  Justice.  In  each  case  we  will 
ask  the  questions,  did  the  White  House  and  its  allies  seek  or  obtain 
confidential  information  from  their  friends  within  the  investigating 
agencies;  did  the  White  House  try  to  manipulate  these  investiga- 
tions and  has  there  been  a  continuation  of  a  pattern  of  concealing 
and  misleading  the  press,  the  public,  and  this  Committee. 

As  has  been  our  practice  over  the  past  year,  we  will  conduct  our 
examinations  in  a  thorough,  fair,  and  impartial  manner.  The  ques- 
\l?3^  ^T  ^^^  ^^^^  ^^^  ^^^  questions  we  have  asked  before:  Did  the 
White  House  do  anything  improper?  If  so,  what  and  why. 

Before  we  begin  with  our  witnesses,  and  I  want  to  thank  Sec- 
retary Bentsen  for  being  with  us  today,  I  would  like  to  ask  Mr 
Chertoff  to  update  the  Committee  regarding  new  evidence  in  re- 
gard to  Margaret  Williams,  the  First  Lady's  Chief  of  Staff 

Mr.  Chertoff. 

Mr.  Chertoff.  Thank  you,  Mr.  Chairman.  I  think  the  Commit- 
tee will  recall  that  last  Thursday  when  Mrs.  Williams  or  Ms.  Wil- 
hams  was  here  testifying  about  telephone  calls  that  occurred  on 
1  hursday,  July  22,  a  couple  of  days  after  Vince  Foster's  death  and 
the  day  in  which  documents  were  taken  from  Mr.  Foster's  office  up 
to  the  White  House  residence,  there  were  a  series  of  questions 
asked  about  telephone  calls  that  had  recently  been  discovered  early 
in  the  morning  from  Ms.  Williams  to  the  First  Lady  in  Little  Rock 

^/^^   ,.^^  ^^^^  ^^^  ^^^^^  ^^^y  ^^  Little  Rock  to  Ms.  Thomases  and 
then  Ms.  Thomases  to  Mr.  Nussbaum. 

One  of  the  questions  that  arose  was  where  was  Ms.  Williams 
during  the  morning  of  the  22nd,  because  the  telephone  records  that 
we  had  indicated  that  early  in  the  morning  she  called  the  First 
Lady  from  her  home  before  7  a.m.  Little  Rock  time.  We  then  had 
a  page  left  for  her  from  the  First  Lady  in  Little  Rock  at  around 


12:45  p.m.  and  a  telephone  call  that  appeared  to  come  from  Ms. 
Williams'  home  shortly  before  1  p.m.  in  the  afternoon.  The  question 
that  naturally  arose  was  why  would  Ms.  Williams  be  calling  the 
First  Lady  in  the  middle  of  the  day  from  her  home  or  using  a  tele- 
phone credit  card  if  she  was  in  fact  at  the  White  House. 

Her  testimony  over  the  summer  had  indicated  she  was  at  the 
White  House  that  morning,  and  in  her  questioning  this  last  Thurs- 
day, Ms.  Williams  raised  the  possibility  that  she  hadn't  actually 
been  at  the  White  House  at  all  that  morning  but  that  she  had  been 
home  all  morning  and  hadn't  come  in  until  she  had  a  1:30  appoint- 
ment in  the  afternoon.  I  think  several  Senators  and  questioners 
pressed  Ms.  Williams  on  her  memory  about  whether  she  was  in  the 
White  House  in  the  morning  and  she  challenged  us  to  go  get  the 
records  of  entry  and  exit  that  are  provided  by  the  Secret  Service, 
so  the  Committee  staff  has  done  that,  Mr.  Chairman,  and  I  can  re- 
port as  follows. 

Again,  putting  it  in  perspective,  between  a  quarter  to  7  a.m. — 
I'm  sorry,  between  a  quarter  to  8  a.m.  and  approximately  10  min- 
utes to  8  a.m.  Eastern  Time  in  the  morning  of  the  22nd,  Maggie 
Williams  had  a  7-minute  phone  call  with  the  First  Lady  in  Little 
Rock.  It  now  appears  that  20  minutes  later  she  first  arrived  at  the 
White  House,  entering  at  8:10  a.m.  and  based  on  the  testimony  we 
had  over  the  summer  about  the  time  it  takes  Ms.  Williams  to  get 
from  her  home  to  the  White  House,  it  appears  that  upon  hanging 
up  the  phone  with  the  First  Lady,  she  departed  immediately  for 
the  White  House,  arriving  20  minutes  thereafter.  What  we  now 
know,  therefore,  is  at  least  as  of  8:10  a.m.,  Ms.  Williams  was  at  the 
White  House,  so  I  think  we've  established  that  notwithstanding 
any  issue  of  her  own  recollection,  of  course  that  leaves  the  question 
open  why  she  would  have  made  a  call  to  the  First  Lady  around 
noontime  from  her  home  or  using  her  home  credit  card  rather  than 
using  the  White  House  phones.  I  provide  this  information,  Mr. 
Chairman,  to  bring  the  Committee  up  to  date  and  to  indicate  that 
we  pursued  the  line  of  inquiry  suggested  by  Ms.  Williams  and  we 
have  obtained  the  information  that  we  needed. 

Senator  Sarbanes.  Could  I  ask  Counsel,  assuming  the  record 
shows  she  entered  at  8:10  a.m.,  how  do  we  know  she  didn't  leave 
and  go  back  to  her  house? 

The  Chairman.  We  don't,  and  that  is  exactly  the  question,  be- 
cause Ms.  Williams  raised  very  clearly  the  fact  that  she  may  not 
have  even  been  at  the  White  House  that  morning  but  rather  as  she 
saw  through  her  notes  that  she  had  a  1:30  p.m.  appointment  that 
afternoon,  that  indeed  she  may  not  have  left  for  the  White  House 
until  it  was  time  for  the  appointment.  And  that  then  leaves  us  with 
one  of  two  irrefutable  facts.  First,  she  left  the  White  House  to  go 
back  to  her  home  to  make  this  phone  call,  for  her  own  reasons  be- 
cause she  did  not  want  it  to  appear  to  be  made  through  the  White 
House;  or  second,  she  made  a  charge  phone  call  to  her  residence, 
from  her  residence,  but  in  no  event  should  we  leave  open  the  possi- 
bility that  she  did  not  leave,  go  to  the  White  House,  then  return 
to  her  home,  make  the  call  there,  and  then  return  back  for  her  1:30 
p.m.  meeting. 

So  either  way,  this  theory  that  maybe  she  didn't  leave  her  home, 
as  she  suggested,  is  not  the  case  because  records  show  that  she  en- 


tered  the  White  House.  I  think  it's  important  because  she  at  least 
left  the  impression  that  there  was  a  very  real  possibility  that  she 
may  not  have  even  gone  to  the  White  House  in  the  morning.  That's 
not  the  case. 

OPENING  COMMENTS  OF  SENATOR  PAUL  S.  SARBANES 

Senator  Sarbanes.  Could  I  ask  Counsel,  does  the  Secret  Service 
check  everyone  in  and  out?  Do  they  have  a  complete  record? 

Mr.  Chertoff.  I  think — the  short  answer  is  yes.  Apparently 
there  are  some  gates  in  which  someone  can  leave  and  there's  a 
handwritten  record  rather  than  an  electronic  record.  The  electronic 
records  are,  I  gather,  maintained  when  someone  uses  an  electronic 
entry  card,  so  although  we  can  never  establish  that  no  one  left 
without  a  record,  I  think  what  is  absolutely  clear  and  undisputed, 
is  that  when  there's  a  record  that  someone  entered,  they  did  in  fact 
enter  at  that  time. 

Senator  Sarbanes.  Well,  now,  we  had  a  discussion  last  week  on 
Susan  Thomases.  It  was  asserted  she  went  into  the  White  House 
and  spent  6  hours  there  and  then  left.  Is  that  corroborated  by  the 
Secret  Service  or  they  have  no  way  of  being  certain  about  that? 

Mr.  Chertoff.  All  I  can  say.  Senator,  is  the  records  that  the  Se- 
cret Service  has  show  an  entry  at  around  2:50  p.m.  and  an  exit  at 
around  8:20  p.m.,  and  from  our  standpoint  it's  a  matter  of  specula- 
tion about  the  possibility  that  she  may  have  come  and  gone,  you 
know,  one  or  more  times  within  that  period. 

Senator  Sarbanes.  Does  the  Secret  Service  preclude  that  possi- 
bility? Is  there  a  system  so  efficient  that  that  could  not  have  hap- 
pened? 

Mr.  Chertoff.  I  think.  Senator,  as  I  have  indicated,  it  is  pos- 
sible for  someone  to  select  a  gate  to  exit  from  that  would  result  in 
a  handwritten  record  rather  than  an  electronic  record,  and  if  that 
were  so,  I 

Senator  Sarbanes.  They  may  go  out  such  a  gate  without  select- 
ing it. 

Mr.  Chertoff.  However,  if  they  were  to  choose  to  exit  or  enter 
a  particular  gate,  that  does  not  have  an  electronic  record,  but  a 
manual  record,  and  that  always  leaves  open  the  possibility  that 
there  could  be  an  unrecorded  entry  or  exit. 

The  Chairman.  Secretary  Bentsen,  thank  you  for  coming  in. 
Would  you  rise  for  the  purpose  of  taking  the  oath. 

[Whereupon,  Lloyd  Bentsen,  former  Secretary  of  the  Treasury, 
was  called  as  a  witness  and,  having  first  been  duly  sworn,  was  ex- 
amined and  testified  as  follows:] 

The  Chairman.  Thank  you,  Mr.  Secretary. 

At  this  point  we  will  turn  to  Senator  Bond. 

Senator  Sarbanes.  Mr.  Chairman,  does  Secretary  Bentsen  have 
an  opening  statement? 

Mr.  Bentsen.  Mr.  Chairman,  before  I  take  questions,  could  I 
make  a  statement? 

The  Chairman.  Certainly,  Mr.  Secretary.  I  thought  Senator  Bond 
had  a  statement  before  we  got  into  anything.  Please  accept  my 
apologies.  If  you  have  a  statement,  we  would  be  delighted  to  hear 
your  statement. 


SWORN  TESTIMONY  OF  LLOYD  M.  BENTSEN 
FORMER  SECRETARY  OF  THE  TREASURY 

Mr.  Bentsen.  Thank  you.  If  you  would,  Senator,  I  would  like  to 
make  just  a  few  brief  points  before  taking  questions. 

First,  on  March  4,  1994,  I  requested  the  independent,  nonparti- 
san Office  of  Government  Ethics  to  investigate  the  Treasury- White 
House  contacts.  I  took  those  actions  on  my  own,  immediately  after 
reading  about  these  matters  in  the  press. 

Second,  I  was  the  first  to  initiate  any  review  of  these  matters. 

Third,  the  Office  of  Government  Ethics  found  no  violation  of  ethi- 
cal standards  by  any  Treasury  official  serving  at  that  time.  The 
Independent  Counsel  found  no  criminal  violations.  I  was  fully  pre- 
pared to  take  swift  action  if  such  violations  had  been  found. 

Fourth,  the  Treasury  Department  went  to  extraordinary  lengths 
to  cooperate  not  only  with  the  Office  of  Government  Ethics  but  also 
with  the  five  other  organizations  that  required  our  assistance  as 
they  conducted  reviews:  The  Senate  and  the  House  Banking  Com- 
mittees, the  Independent  Counsel's  Office,  the  Treasury  Inspector 
General's  Office,  and  the  White  House  Counsel's  Office. 

Fifth,  as  we  worked  with  the  relevant  Congressional  Committees 
and  the  other  investigating  entities,  we  took  great  care  to  adhere 
to  any  and  all  legal  and  ethical  standards. 

Sixth,  during  this  process,  with  the  dedicated  help  of  career  pro- 
fessionals throughout  the  Department,  the  work  of  the  Treasury 
went  on. 

Thank  you,  Mr.  Chairman. 

The  Chairman.  Thank  you,  Mr.  Secretary. 

Senator  Bond. 

OPENING  COMMENTS  OF  SENATOR  CHRISTOPHER  S.  BOND 

Senator  Bond.  Thank  you,  Mr.  Chairman. 

Thank  you  for  your  decision  to  continue  this  investigation  looking 
into  the  Treasury  Department's  role  in  managing  and  controlling 
the  supposedly  independent  Inspector's  General  investigation  into 
the  White  House  contacts  involving  the  Whitewater-Madison  mat- 
ters. Mr.  Secretary,  it  is  with  regret  that  we  see  you  back  here 
today,  but 

Mr.  Bentsen.  I  share  that  with  you,  Senator. 

Senator  Bond.  I  certainly  can  imagine,  because  last  summer 
when  we  held  these  hearings,  I  was  very  concerned,  as  I  think  my 
colleagues  will  remember,  about  the  Treasury  Department  once 
again  turning  over  information  to  the  White  House  in  the  middle 
of  an  investigation.  I  was  concerned  that  a  supposedly  independent 
agency  was  being  used  for  inappropriate  purposes. 

Last  summer  the  primary  focus  of  the  hearing  was  on  the  propri- 
ety of  the  tipoffs  and  heads-up  and  confidential  information  relat- 
ing to  an  ongoing  criminal  investigation  in  the  Clinton  campaign, 
as  well  as  a  business  department  in  the  White  House  but  in  addi- 
tion, this  Committee  spent  a  fair  amount  of  time  on  the  question 
of  after  tipping  off  the  White  House,  the  people  involved  then  lied 
to  Congress  about  what  had  been  done. 

I  won't  go  back  into  the  testimony  and  evidence  we  had  relating 
to  Mr.  Altman  and  Ms.  Hanson.  All  I  can  say  is  here  we  go  again. 
In  the  deposition  the  RTC's  Counsel  to  the  independent  Inspector's 


General,  she  said  in  her  deposition,  when  I  became  aware  that  the 
transcripts  had  been  released  to  the  White  House  on  the  23rd,  this 
is  the  23rd  of  July  last  year,  I  was  also  concerned  that  those  tran- 
scripts contained  material  concerning  the  subject  matter  of  RTC's 
underlying  criminal  investigation. 

Our  whole  investigation  was  occasioned  by  the  fact  that  Treasury 
had  released  that  material  in  the  first  place  to  the  White  House 
and  they  had  just  done  it  again.  That  sets  the  framework  in  which 
we  need  to  follow  up  with  some  questions.  First,  I  would  ask  if  they 
put  up  the  Treasury  news  release  document,  X000903,  it's  a  state- 
ment of  Treasury  Secretary  Lloyd  Bentsen,  this  is  your  statement, 
Mr.  Secretary,  that  you've  instructed  the  matter  be  referred  to  the 
Office  of  Government  Ethics  for  a  thorough  review. 

I  did  not  attend  any  of  these  meetings,  nor  was  I  informed  of  any 
of  these  meetings.  Mr.  Secretary,  on  March  3,  you  said  that  you 
were  not  informed  of  any  of  these  meetings.  We  now  know  and  we 
have  evidence  that  both  Ms.  Hanson  and  Mr.  Altman  went  to  the 
White  House  and  conveyed  this  information  on  February  2. 

Subsequently  we  have  received  testimony  that  you  met  with  both 
Mr.  Altman  and  Ms.  Hanson  on  February  1  and  February  3,  the 
day  before  and  the  day  after  they  went  to  the  White  House.  Is  it 
still  your  testimony  that  you  did  not  know  from  either  of  those 
meetings  that  they  either  planned  to  or  had  gone  to  the  White 
House  to  discuss  the  matter  of  Whitewater  with  members  of  the 
White  House  staff? 

Mr.  Bentsen.  Absolutely,  no  change  whatsoever. 

Senator  Bond.  You  did  not — they  did  not  tell  you — if  you  would 
leave  that  up  on  the 

Mr.  Bentsen.  As  I  recall,  we  were  talking  about  statute  of  limi- 
tations in  that  February  1  meeting,  and  the  necessity  and  from  my 
viewpoint,  to  extend  the  limitations. 

Senator  Bond.  In  neither  of  those  meetings,  before  or  after  the 
meeting  at  the  White  House,  did  you  know  of  any  conveyance  of  in- 
formation by  Ms.  Hanson  and  Mr.  Altman  to  the  White  House 
about  the  nature  of  the  investigation? 

Mr.  Bentsen.  That's  correct. 

Senator  BOND.  Now,  Mr.  Secretary,  there  is  a  note  at  the  bottom 
of  this  copy  of  the  news  release,  "Mack,  per  Joel.  This  will  cover 
us  so  we  don't  have  to  do  anything  further.' " 

Mr.  McLarty  has  responded  to  us  that  he  was  indeed  the  "Mack" 
referred  to  in  this  note.  He  did  receive  it.  "Joel"  is  Joel  Klein,  Dep- 
uty White  House  Counsel,  and  "P"  refers  to  Patricia  McHugh,  Mr. 
McLarty's  Administrative  Assistant. 

Mr.  Secretary,  at  the  time  that  you  issued  this  statement,  did 
you  have  any  idea  that  the  White  House  regarded  this  as  a  cover 
so  that  they  will  not  have  to  do  anything  further? 

Mr.  Bentsen.  I  would  not  put  that  interpretation  on  it,  but  I  cer- 
tainly did  not,  and  I  do  not  put  that  interpretation.  I  can  not  imag- 
ine that. 

Senator  BOND.  Did  there  ever  come  a  time  when  you  believed 
that  this  was  in  fact  an — the  OGE  investigation  was  a  cover  so  the 
White  House  would  not  have  to  do  anything  further? 

Mr.  Bentsen.  The  OGE  as  a  cover?  Certainly  not.  Senator  I 
called  on  the  OGE  because  I  thought  the  Office  of  Government  Eth- 


ics  was  the  appropriate  agency  to  do  that.  It  is  an  independent 
agency.  It  is  an  agency  headed  up  by  Steve  Potts,  as  I  recall,  with 
a  5-year  term  appointed  by  President  Bush,  so  it  would  be  above 
political  influence. 

They  had  that  kind  of  a  responsibility  and  I  thought  that  was  the 
appropriate  group  to  do  it.  That's  why  I  called  on  them  to  get  to 
the  bottom  of  it  and  let  me  know  what  was  taking  place. 

Remember  this.  Senator.  As  a  U.S.  Senator,  if  I  had  a  constitu- 
ent that  had  some  problem  with  some  agency  and  I  thought  that 
they  were  getting  the  worst  of  it  and  not  being  fairly  treated,  I 
went  after  it  all  the  way  to  try  to  help.  When  I  became  Secretary 
of  the  Treasury,  the  roles  were  reversed  on  me,  because  of  the  spe- 
cific legislation  from  the  Congress,  I  could  not  get  involved  in  an 
individual  case  of  the  RTC,  so  to  see  that  I  did  not,  because  it  was 
a  reversal  of  roles,  I  set  up  Ed  Knight,  the  General  Counsel,  to  stop 
any  kind  of  memorandum  coming  across  my  desk  that  dealt  with 
an  individual  case  and  I  said,  "And  see  that  I  do  not  get  involved 
in  any  of  them." 

The  other  thing,  I  went  to  Mike  Levy,  who  is  our  Legislative  Li- 
aison, and  I  said  you're  going  to  have  House  Members,  you're  going 
to  have  Senators  who  are  going  to  be  concerned  about  individual 
cases  and  will  want  intervention  by  me.  I  cannot  do  that.  Now,  you 
tell  them  go  direct  to  the  RTC.  Don't  come  to  me.  Don't  get  me  in- 
volved in  those  individual  cases. 

Senator  Bond.  Mr.  Secretary,  you  mentioned  that  the  OGE  was 
an  independent  body.  Were  you  aware  that  the  draft  report  of  the 
OGE  was  subjected  to  edits  by  Francine  Kerner  and  representa- 
tives of  the  Office  of  General  Counsel  of  the  Treasury  before  it  was 
issued? 

Mr.  Bentsen.  No,  I  don't  have  that  knowledge. 

Senator  Bond.  Would  that  kind  of  editing  be  consistent  with  an 
independent  investigation  and  evaluation? 

Mr.  Bentsen.  I  would  think  the  only  thing  that  could  be  done 
in  that  regard  would  be  if  something  was  overlooked  and  they  sug- 
gested that  that  also  be  delved  into.  I  don't  know  the  extent  of  the 
editing. 

Senator  Bond.  Mr.  Secretary,  as  a  result  of  the  information  that 
was  developed  at  the  hearing  last  year,  I  submitted  additional 
questions  to  you  for  the  record.  You  understand,  of  course,  that  the 
answers  to  questions  submitted  for  the  record  are  subject  to  the 
same  requirements  and  the  same  responsibility  as  testimony  given 
directly  to  the  Committee,  do  you  not? 

Mr.  Bentsen.  I  would  assume  so. 

Senator  Bond.  Mr.  Secretary,  the  questions  were  answered  in  a 
letter — first,  there  was  a  memorandum  from  Ed  Knight  to  Michael 
Levy,  and  Mr.  Levy  then  wrote  a  letter  forwarding  the  answers  to 
Chairman  Riegle.  It  does  not  show  a  date  on  that  transmittal,  but 
these  letters  were — these  questions  were  directed  to  you.  The 
memorandum  states  that — from  Mr.  Knight  states,  "Dennis  Fore- 
man and  my  answers  are  based  on  our  personal  knowledge.  The 
questions  addressed  to  the  Secretary  have  been  answered  on  behalf 
of  the  Department."  Why  were  they  answered  on  behalf  of  the  De- 
partment and  not  you  personally? 

Mr.  Bentsen.  I  don't  see  the  difference. 
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Senator  Bond.  So  all  of  these  answers  reflect  your  best  judg- 
ment, your  personal  knowledge,  and  the  efforts  of  the  people  under 
your  direction  to  respond  fully  and  fairly  to  the  questions? 

Mr.  Bentsen.  Let  me  tell  you  that  I  don't  remember  these,  with 
the  flow  of  information  that  came  across  my  desk.  These  people 
had  a  responsibility.  I  assume  they  fulfilled  it  for  me. 

Senator  Bond.  So  you  do  not  take  personal  responsibility  for  the 
answers? 

Mr.  Bentsen.  I  haven't  read  these.  Senator. 

Senator  Bond.  Pardon. 

Mr.  Bentsen.  I  haven't  read  these.  If  I  read  them  in  the  past, 
I  don't  remember  that,  and  I  have  not — I  was  just  given  these  2 
minutes  before  I  stepped  out  here. 

Senator  Bond.  These  were  prepared — I  asked,  for  the  record, 
questions  of  you. 

Mr.  Bentsen.  I  understand  that. 

Senator  Bond.  The  submission  to  Chairman  Riegle  was  by  Mi- 
chael Levy.  Is  he  the  one  who  takes  responsibility  for  the  ques- 
tion— the  answers  to  the  questions? 

Mr.  Bentsen.  Well,  I  would  assume  so.  Of  course  I'm  Secretary 
of  the  Treasury  and  have  the  ultimate  responsibility,  but  in  an  of- 
fice with  the  demands  on  time  such  as  that,  many  of  these  things 
are  taken  care  of  by  subordinates.  You  know  that,  Senator. 

Senator  Bond.  I  believe  that  these  were  of  sufficient  import  that 
they  should  have  had  the  best  information  available  in  the  Treas- 
ury and  the  best  information,  the  fullest  information  provided  in 
response  to  my  questions.  Would  that  not  be  a  fair  assumption? 

Mr.  Bentsen.  I  would  certainly  hope  so.  You  would  be  deserving 
of  that. 

Senator  Bond.  I  asked  specifically,  among  the  questions,  there 
were  three  questions  I  asked  for  the  record.  First,  why  did  the  non- 
Inspector  General  personnel  communicate  with  the  White  House 
about  the  release  of  the  transcripts?  Second,  did  any  Treasury  per- 
sonnel consult  with  RTC  personnel  about  the  propriety  of  releasing 
the  Treasury-RTC  depositions  before  they  were  released  to  the 
White  House?  Third,  provide  the  dates  all  depositions  or  selected 
depositions  were  made  available  to  persons  other  than  the  depo- 
nent or  Treasury-RTC  staff. 

I  will  have  to  tell  you  that  the  answers  to  these  questions  based 
on  the  information  we  have  now  received  was  either  inaccurate,  in- 
adequate, or  simply  misleading. 

Mr.  Bentsen.  Well,  I  certainly  don't  think  they  would  have  been 
misleading,  knowing  the  character  of  the  people  that  apparently 
signed  this. 

Senator  Bond.  The  first  question  I  referred  to  about  why  did  the 
non-Inspector  General  personnel  communicate  with  the  White 
House,  the  answer  is,  "The  Treasury  officials  that  communicated 
with  the  White  House  regarding  release  of  transcripts  were  re- 
sponding to  White  House  requests." 

Now,  there  is  no  mention  of  a  luncheon  that  you  had  with  Mr. 
Cutler  on  June  21.  Do  you  recall  the  luncheon  that  you  had  with 
Mr.  Cutler  on  June  2 1  of  that  year? 


Mr.  Bentsen.  I  recall  having  a  luncheon  with  him.  I  couldn't  tell 
you  the  specific  date  any  more  than  you  probably  could  on  some  of 
your  luncheons,  but  I  do  recall  having  one  with  him. 

Senator  BOND.  The  talking  points  prepared  for  Mr.  Cutler  by  Ms. 
Sherburne  included  the  following:  The  Inspectors  General  will  pro- 
ceed jointly  by  taking  sworn  depositions  of  those  involved  in  the 
contacts.  We  likely  will  have  transcripts  within  24  hours,  including 
transcripts  of  depositions  of  Treasury  and  possibly  RTC  witnesses 
after  the  completion  of  the  depositions  of  White  House  witnesses. 

Mr.  Cutler 

Mr.  Bentsen.  I  don't  recall  any  such  detail  in  a  conversation 
with  Mr.  Cutler. 

Senator  Bond.  You  do  not  recall  having  that  conversation  at  the 
meeting  with  Mr.  Cutler? 

Mr.  Bentsen.  With  those  specifics,  no,  I  don't  recall  it. 

Senator  Bond.  Did  you  in  fact  discuss  the  investigation  or  the 
transcripts  with  Mr.  Cutler? 

Mr.  Bentsen.  I  don't  recall  that,  Senator,  any  more  than  you 
could  probably  recall  that  kind  of  a  luncheon  meeting.  I  would — 
that  was  about  the  time  we  were  having  a  problem  with  a  drop  in 
the  dollar,  as  I  recall. 

Senator  Bond.  Mr.  Cutler  states 

Senator  Sarbanes.  Could  I  ask  Senator  Bond  which  talking  point 
you  are  referring  that  you  read  from? 

Senator  Bond.  These  were  talking  points — I  apologize.  These 
were  talking  points  for  the  meeting  with  the  White  House,  with 
White  House  lawyers  on  July  1. 

Senator  Sarbanes.  So  the  questions  you  were  putting  to  Sec- 
retary Bentsen  about  a  luncheon  he  had  with  Cutler  on  June  23, 
you  were  quoting  talking  points  prepared  for  a  meeting  on  July  1 
that  had  nothing  to  do  with  Secretary  Bentsen;  is  that  correct? 

Senator  Bond.  Mr.  Cutler  testified  that  at  the  meeting — the  talk- 
ing points  are  the  talking  points  for  the  lunch 

Mr.  Bentsen.  If  you're  having  trouble  remembering  something 
you  read  a  few  minutes  ago,  you  can  see  the  problems  I'd  have. 

Senator  Bond.  There's  a  tremendous  amount  of  information,  Mr. 
Bentsen. 

Mr.  Bentsen.  I  share  with  you  a  tremendous  amount  of  informa- 
tion. 

Senator  Sarbanes.  It's  worse  than  that,  Mr.  Secretary.  You  were 
being  asked  about  talking  points,  it  was  asserted  they  were  pre- 
pared for  your  luncheon  and  they  were  prepared  for  an  entirely  dif- 
ferent meeting  a  week  later.  Isn't  that  correct? 

Senator  Bond.  Senator  Sarbanes,  I  will  correct  that  and  say  that 
the  talking  points  for  the  lunch  between  Mr.  Cutler  and  Secretary 
Bentsen  said,  "Review  status  of  Congressional  hearings." 

Now,  Mr.  Cutler  testified  in  answer  to  the  question  by  Mr. 
Chertoff,  "What  did  the  Secretary  say?"  The  answer,  "He  agreed  in 
principle  with  the  idea  that  we  should  share  and  collaborate,  and 
I  believe  it  was  left  that  I  would  work  it  out  with  Mr.  Knight,  his 
Special  Assistant  or  that  Jane  and  Sheila  would  work  it  out  with 
Mr.  Knight  or  other  people  in  the  Treasury." 

Does  that — is 
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Mr.  Bentsen.  Let  me  state,  and  I  can't  relate  to  the  specific  date, 
but  I  can  say  that  we  agreed  to  work  insofar  as  to  get  to  the  bottom 
of  this  and  finding  out  what  was  happening,  and  I  do  recall,  of 
course,  that  we  sent  depositions  over  to  him  after  Mr.  Fiske,  the 
Independent  Counsel,  had  completed  his  investigation,  as  I  recall, 
about  June  30,  and  then  as  I  recall,  Mr.  Cutler  was  to  testify  before 
a  Congressional  Committee  and  asked  for  help  insofar  as  the  infor- 
mation. 

Now,  he  could  have  come  over  and  deposed  any  one  of  these  wit- 
nesses himself.  He  had  full  authority  to  do  that.  Anybody  in  Treas- 
ury or  RTC  that  he  wanted  to  depose,  he  could.  We  sent  him  these 
depositions  to  save  time  so  he  could  prepare  the  information  for  the 
Committee.  The  Committee  deserved  the  fullest  of  information  that 
could  be  obtained  to  develop  as  much  accuracy  as  they  could. 

Senator  BOND.  And  were  you  aware  of  or  do  you  recall  at  that 
luncheon  giving  Mr.  Cutler  the  impression  or  reaching  the  under- 
standing with  him  that  you  would  share  and  collaborate  on  this  in- 
formation? 

Mr.  Bentsen.  I  do  not  relate  it  to  a  specific  date,  but  I  did  tell 
you  that  we  wanted  to  help  him  get  to  the  bottom  of  it,  and  they 
had  been  particularly  helpful  to  the  IG.  Mr.  Cutler  had,  the  White 
House  had,  in  providing  information  to  the  IG,  Treasury's  IG,  as 
they  were  following  through  on  the  instructions  of  the  Office  of 
Government  Ethics. 

The  Office  of  Government  Ethics,  of  course,  has  no  investigative 
power  and  they  went  to  the  IG  to  follow  through  and  to  investigate 
those  areas  that  were  of  concern  to  them. 

Senator  Bond.  Were  you  aware  that  on  July  5,  the  Treasury  per- 
sonnel and  RTC  personnel  had  conferred  about  the  propriety  of 
sharing  those  depositions  taken  by  the  IG's  of  both  the  RTC  and 
the  Treasury  with  the  White  House,  they  strongly  objected  and 
said  it  would  be  inappropriate? 

Mr.  Bentsen.  Who  objected? 

Senator  Bond.  The  IG's  of— specifically  of  the  RTC. 

Mr.  Bentsen.  No,  I  did  not  know  that. 

Senator  Bond.  The  question  that  we — second  question — that  was 
the  second  question  that  I  asked.  The  answer  that  is  provided  in 
this  letter  in  response  to  that  question  does  not  refer  to  the  meet- 
ings on  July  5  in  any  manner  and  states  that  the  first  disclosure 
was  made  jointly  by  the  Treasury  and  RTC  Inspectors  General  on 
July  18.  In  fact.  Ken  Schmalzbach  of  the  Office  of  General  Counsel 
had  received  the  transcript 

Mr.  Bentsen.  Help  me  on  this,  Senator.  Which  question  are  you 
referring  to? 

Senator  Bond.  Question  No.  6  in  the  questions  I  submitted  to  the 
record. 

Mr.  Bentsen.  Now  tell  me  what  your  concern  is. 

Senator  Bond.  The  answer  states  that  the  first  disclosure  was 
made  on  July  18.  In  fact,  Mr.  Ken  Schmalzbach  got  the  transcript 
as  early  as  July  8.  He  states  that  he  returned  them  on  July  13 
without  having  read  them  because  Ms.  Kerner  asked  for  them 
back. 

Mr.  Bentsen.  So. 


11 

Senator  Bond.  So  it  was  not  accurate  to  say  that  the  first  tran- 
scripts were  turned  over  on  July  18. 

Mr.  Bentsen.  I'd  have  to  look  into  that,  Senator.  I  don't  know. 

Senator  Bond.  One  of  the  other  answers  that  concerned  us  a 
great  deal  in  response  to  that  question,  if  you  look  at  page  4  of  the 
answers,  there  are  6  bullet  points.  The  third  bullet  point  says, 
"Given  that  the  interviews  addressed  Treasury-White  House  con- 
tacts that  had  already  taken  place,  no  new  information  concerning 
RTC  matters  was  imparted  to  the  White  House." 

How  can  you  assure  us  that  no  new  information  was  imparted 
to  the  White  House  when,  in  fact,  the  White  House  was  given,  over 
the  subsequent  objections  of  the  RTC  Counsel,  the  unredacted  ma- 
terial in  the  depositions?  How  did  the  Treasury  know  that  the 
White  House  already  had  all  that  information? 

Mr.  Bentsen.  Well,  as  I  have  stated  before.  Senator,  he  could 
come  over  and  he  could  depose  any  one  of  those  people  insofar  as 
information.  That  was  within  his  authority. 

Senator  Bond.  But  it  was  not  within  his  authority  to  see  depo- 
sitions taken  by  the  RTC  Inspector  General.  The  RTC  Inspector 
General  certainly  thought  it  was 

Mr.  Bentsen.  I  assume  he  could  come  over  and  still  depose  peo- 
ple in  the  RTC  in  digging  for  this  information. 

Senator  Bond.  But  he  had  no  right  to  get  unredacted  information 
from  IG  depositions  taken  by  the  RTC? 

Mr.  Bentsen.  But  could  not  he  have  come  over  and  deposed 
these  witnesses  himself  to  pick  up  that  information? 

Senator  BOND.  He  did  not. 

Mr.  Bentsen.  I  say  could  he  have  not  done  so? 

Senator  Bond.  The  question  is,  you  stated  your  Treasury  Depart- 
ment, in  response  to  questions  I  asked  you,  said  that  all  of  this  in- 
formation already  was  in  the  hands  of  the  White  House,  and  that's 
what  we  are  trying  to  fmd  out,  how  much  information  did  the 
White  House  have?  There's  a  continuing  pattern  that  all  the  infor- 
mation, whether  it  be  on  investigations  in  Arkansas  or  investiga- 
tions that  went  on  in  Washington,  has  been  and  was  being  shared 
with  the  White  House  and  yet  the  Treasury  response  is  not  forth- 
coming as  to 

Mr.  Bentsen.  I  assume  you  mean  with  the  Special  Counsel,  with 
Cutler.  Is  that  what  you're  saying? 

Senator  Bond.  The  answer  says  that  all  of  the  information  had 
been  imparted  to  the  White  House.  No  new  information  was  im- 
parted to  the  White  House.  I  just  want  to  know  why  the  Treasury 
thinks 

Mr.  Bentsen.  Does  that  mean  Cutler? 

Senator  BOND.  It's  your  answer,  not  mine. 

Mr.  Bentsen.  Well,  this  was  just  handed  to  me  as  I  came  in 
here,  Senator.  I  would  have  to  check  that  to  fmd  out.  I  would  as- 
sume but  I  can't  swear  to  that.  I  would  assume  that  means  Cutler. 

Again,  it's  the  type  of  thing  that  he  was  capable  of  getting  if  he 
had  the  time  to  do  it,  but  he  did  not  between  the  time  that  Fiske 
said  that  we  could  proceed  in  this  information  of  these  witnesses 
and  the  time  he  was  going  to  be  testifying  before  the  Senate  Com- 
mittee. Therefore,  we  were  giving  the  depositions  to  him. 
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Senator  Bond.  It's  clear  that  the  depositions  were  given  to  him, 
it's  clear  that  unredacted  depositions  were  given  to  him  over  the 
strong  objection  of  the  RTC,  and  unfortunately 

Mr.  Bentsen.  I  think  what  you  had  in  that  situation,  you  had 
a  difference  of  opinion  amongst  the  attorneys  and  amongst  the  in- 
vestigators. 

Senator  Bond.  Well,  my  problem  is  that  these  answers  are  not 
responsive.  Apparently  you  do  not  take  responsibility  for  these  an- 
swers that  were  prepared  in  response  to  questions  I  asked  you. 

Mr.  Bentsen.  No,  as  Secretary  of  the  Treasury  I  have  a  respon- 
sibility finally  for  what  people  in  Treasury  do,  I  understand  that 
one. 

Senator  Bond.  I  believe  Mr.  Chertoff  wants  to  follow  up  with 
some  questions,  Mr.  Chairman.  I  will  relinquish  the  remainder  of 
my  time. 

The  Chairman.  Thirty  minutes  and  then  we'll  come  to  you — we 
have  3  minutes  left,  notwithstanding  taking  some — go  ahead. 

Mr.  Chertoff.  Let  me  start  with  a  very  simple  question,  Mr. 
Secretary.  When  you  assigned  the  Inspector  General's  Office  to  par- 
ticipate in  this  investigation,  did  you  do  so  with  the  understanding 
of  the  intention  that  they  conduct  an  independent  investigation? 

Mr.  Bentsen.  Yes. 

Mr.  Chertoff.  Did  you  understand  or  did  you  have  an  expecta- 
tion that  members  of  the  General  Counsel's  Office  which  were  di- 
rectly under  the  supervision  of  Jean  Hanson  would  participate  in 
the  investigation? 

Mr.  Bentsen.  I  would  assume  that  the  Inspector  General  could 
call  on  any  of  these  people  for  additional  information  that  they 
wanted,  whether  it  was  the  General  Counsel's  Office  or  anyone  in 
Treasury. 

Mr.  Chertoff.  My  question  is  not  whether  the  Inspector  General 
could  call  on  the  General  Counsel  as  witnesses. 

Mr.  Bentsen.  If  you're  getting  at  this  point,  in  no  way  should 
the  General  Counsel's  Office  or  anyone  else  in  Treasury  try  to  dic- 
tate to  the  IG  what  they  did  in  that  regard. 

Mr.  Chertoff.  Did  you  know,  Mr.  Secretary,  that  members  of 
the  General  Counsel's  Office,  including  people  working  directly 
under  one  of  the  witnesses  who  was  being  examined,  actually 
worked  on  editing  the  draft  report  that  the  Inspector  General's  Of- 
fice sent  to  OGE? 

Mr.  Bentsen.  Depends  on — no,  I  did  not,  but  it  depends  on  what 
the  word  "editing"  means.  Meaning  if  they  were  trying  to  be  sure 
that  full  information  was  developed  and  offering  that  to  the  IG — 
the  IG  was  the  determinant.  They  were  in  charge. 

Mr.  Chertoff.  What  I  mean  by  "editing"  is  taking  advance  cop- 
ies of  the  transcripts  and  advance  copies  of  the  draft  report  and 
making  changes  to  it,  substantive  changes,  so  those  would  be  incor- 
porated in  the  Inspector  General's  report.  Did  you  know  they  were 
allowed  to  do  that? 

Mr.  Bentsen.  No,  I  did  not. 

Mr.  Chertoff.  Whose  decision  was  it  to  turn  over  transcripts  to 
the  White  House  of  the  depositions?  Was  it  your  decision  or  the  In- 
spector General's  decision? 
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Mr.  Bentsen.  Oh,  I  accept  responsibility  for  that.  We  discussed 
it.  I  discussed  it  with  General  Counsel.  I  discussed  it  with  others, 
checked  it,  as  I  recall.  I  believe  I  checked  it  with  the  IG's  Office. 

Mr.  Chertoff.  When  you  say  you  checked  it — "discussed  it  with 
General  Counsel,"  are  you  telling  us  you  discussed  with  Ms.  Han- 
son whether  to  turn  them  over  or  do  you  mean  Mr.  Knight? 

Mr.  Bentsen.  At  that  point  probably  Mr.  Knight.  I  would  have 
to  go  back  and  check  the  dates. 

Mr.  Chertoff.  Well,  the  reason  this  is  important,  Mr.  Secretary, 
is  because  this  issue  came  up  very  specifically  in  the  testimony  and 
in  the  answers  to  the  questions  that  were  provided  afterwards,  and 
the  question  is  whether  the  decision  to  send  the  transcripts  over 
was  one  made  by  the  Inspector  General  based  on  his  judgment  or 
whether  it  was  one  that  was  made  before  the  Inspector  General 
made  a  decision.  Do  you  know  which  it  is? 

Mr.  Bentsen.  Let  me  tell  you,  I  take  full  responsibility  for  send- 
ing the  depositions  over  there.  I  checked  with  a  number  of  people 
as  to  whether  or  not  I  was  required  to  or  whether  or  not  I  should, 
and  made  the  final  judgment  to  send  them  there. 

Mr.  Cutler  had  been  very  forthcoming  in  providing  information 
to  the  IG's  Office,  and  very  helpful  in  that  regard,  and  we  in  turn 
thought  it  was  important  for  us  to  help  him  provide  full,  complete 
testimony  to  the  Congressional  Committee  that  he  was  to  appear 
before. 

Mr.  Chertoff.  Did  you  view — I'm  sorry,  did  you  want  to  consult? 

[Witness  conferred  with  counsel.] 

Mr.  Bentsen.  I  know  that  we — I  know  that  we  conferred  with 
the  IG,  and  I  would  think  the  IG,  if  I  remember  right,  asked  for 
my  opinion  on  it. 

Mr.  Chertoff.  Are  you  saying  the  Inspector  General  asked  you 
whether  he  could  turn  them  over  or  that  you  or  someone  at  your 
direction  told  him  that  they  were  going  to  be  turned  over? 

Mr.  Bentsen.  That  I  don't  remember. 

Mr.  Chertoff.  Mr.  Secretary,  let  me  ask  you  this.  Did  you  have 
a  conversation  directly  with  Mr.  Cutler  in  which  you  and  he 
reached  an  agreement  that  the  transcripts  were  going  to  be  turned 
over  to  Mr.  Cutler  for  his  use  in  his  internal  review? 

Mr.  Bentsen.  I  had  a  conversation  with  Mr.  Cutler.  Well,  I  had 
two  or  three  conversations  with  Mr.  Cutler  in  that  regard,  and  I 
recall  the  last  one  he  was  having,  felt  he  was  not  getting  coopera- 
tion out  of  Treasury  and  wanted  to  see  if  we  could  get  the  deposi- 
tions expedited  to  come  to  him,  and  I  assured  him  we  would,  and 
we  sent  them  there. 

Mr.  Chertoff.  Now,  when  you  assured  Mr.  Cutler  that  he  was 
going  to  get  the  transcripts,  had  you  already  consulted  with  the  In- 
spector General  for  his  views? 

Mr.  Bentsen.  I  would  assume  I  had. 

Mr.  Chertoff.  Well,  we  have  evidence  that  indicates  that  the 
discussions  and  agreements  between  you  and  members  of  your  of- 
fice and  Mr.  Cutler  and  members  of  his  office  about  turning  over 
the  transcripts  occurred  in  the  late  part  of  June  and  early  part  of 
July  of  last  year,  but  Mr.  Cesca,  the  Inspector  General  of  the 
Treasury,  wasn't  consulted  until  July  23.  Does  that  ring  a  bell  with 
your  recollection? 
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Mr.  Bentsen.  I  am  not — earlier  conversations,  I  would  assume, 
would  have  been  quite  general  insofar  as  cooperation,  trying  to  get 
to  the  bottom  of  the  situation,  get  the  facts  out. 

Mr.  Chertoff.  Would  it  surprise  you  to  learn  that  Mr.  Cutler  be- 
lieved that  well  before  July  23,  he  had  an  agreement  with  you  or 
an  understanding  with  you  that  the  transcripts 

Mr.  Bentsen.  As  to  what? 

Mr.  Chertoff.  That  the  transcripts  would  be  turned  over  to  him. 

Mr.  Bentsen.  I  wouldn't  see  the  problem  in  that. 

Mr.  Chertoff.  Well,  wouldn't  it  have  seemed  advisable  to  con- 
sult with  the  Inspector  General  to  get  his  views  before  you  reached 
that  agreement? 

Mr.  Bentsen.  I  can't  relate  as  to  the  specific  dates.  My  memory 
is  not  that  good. 

Mr.  Chertoff.  I  am  not  trjdng  to  pin  you  down  on  specific  dates 
but 

Mr.  Bentsen.  Yes,  you  are,  but — ^yes,  you  are. 

Mr.  Chertoff.  I  am  trying  to  get  a  general  concept  here.  Did  you 
feel  it  was  important  in  making  your  decision  to  turn  over  the  tran- 
scripts to  consult  with  the  very  independent  Inspector  General  that 
you  had  designated  to  conduct  the  investigation? 

Mr.  Bentsen.  Frankly,  I  don't  remember  the  details  of  all  the 
people  I  consulted  with,  but  I  satisfied  myself  to  the  fact  that  it 
was  within  my  authority  and  it  was  the  proper  thing  to  do. 

Mr.  Chertoff.  Was  it  your  understanding — I  know  we  are  run- 
ning out  of  time.  I  have 

The  Chairman.  I  am  going  to  let  you  finish  this  line  just  for  pur- 
poses of  some  continuity. 

Mr.  Chertoff.  Was  it  your  view  that  it  was  consistent  with  the 
independence  of  this  investigation  which  you  had  publicly  indicated 
would  be  an  independent  Inspector  General's  investigation,  to  nego- 
tiate and  make  decisions  about  turning  over  the  product  of  that  in- 
vestigation without  consulting  with  the  investigators  themselves? 

Mr.  Bentsen.  In  no  way  did  that  impinge  on  what  they  did  in 
their  investigation. 

Mr.  Chertoff.  Did  you  ask  them  whether  it  would  impinge  on 
it? 

Mr.  Bentsen.  Ask  who? 

Mr.  Chertoff.  The  Inspectors  General,  the  people  who  were 
doing  the  actual  investigation. 

Mr.  Bentsen.  I  discussed  it  with  them  but  I  do  not  recall  the 
dates. 

Mr.  Chertoff.  Would  it  surprise  you  to  learn,  Mr.  Secretary, 
that  the  documents,  the  transcripts,  actually  made  their  way  over 
to  the  White  House  before  the  Treasury  Inspector  General  was 
asked  whether  he  would  OK  it? 

Mr.  Bentsen.  That  I  don't  know. 

Mr.  Chertoff.  That  would  surprise  you? 

Mr.  Bentsen.  I'm  not  aware  of  that. 

The  Chairman.  We  will  return  to  that  later.  We  have  gone  over 
the  limit.  Senator  Sarbanes  now  has  30  minutes. 

Senator  Sarbanes.  Mr.  Secretary,  let  me  say  first,  I'm  very  sym- 
pathetic to  what  you're  going  through  this  morning.  Earlier  you 
were  questioned  by  Senator  Bond  who  in  the  course  of  his  question- 
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ing  to  you  quoted  from  a  memorandum  of  talking  points  allegedly 
prepared  for  Mr.  Cutler  for  his  luncheon  with  you,  and  that  memo- 
randum was  quoted  from  as  questions  were  put  to  you  about  what 
transpired  at  that  lunch,  in  fact  suggesting  that  these  talking 
points  that  had  been  prepared  for  Cutler  supposedly  for  that  lunch 
would  reflect  the  drift  of  the  conversation  at  the  luncheon. 

Now,  it  develops  that  those  talking  points  were  prepared  not  for 
that  luncheon  that  you  had  with  Mr.  Cutler  but  they  were  pre- 
pared for  a  meeting  that  took  place  a  week  later  that  had  nothing 
to  do  with  you  at  all. 

It's  kind  of  rough  going  when  you  encounter  questions  of  that 
sort  which  are  throwing  at  you  material  as  though  this  shaped 
your  meeting  when  it  had  absolutely  nothing  to  do  with  your  meet- 
ing, so  I  know  it's  very  difficult,  but  I  want  to  make  that  very  clear 
for  the  record,  there  was  a  string  of  questions  put  to  you  earlier 
about  your  luncheon  with  Mr.  Cutler.  The  questions  were  based 
upon  a  memorandum  of  talking  points  supposedly  prepared  for  Mr. 
Cutler  for  that  luncheon,  and  it  turns  out  that  that  memorandum 
was  prepared  for  an  entirely  different  meeting  which  occurred  a 
week  later  after  your  luncheon  with  Cutler  and  had  nothing  what- 
ever to  do  with  you,  so  I  appreciate  that  that  would  be  very  dif- 
ficult to  try  to  respond  to  questions  of  that  sort. 

Mr.  Bentsen.  Senator,  I'm  no  longer  surprised  at  questions  that 
are  posed  to  me  in  hearings  like  this. 

Senator  Sarbanes.  I  yield  to  Mr.  Ben-Veniste. 

Mr.  Ben-Veniste.  Good  morning,  Mr.  Secretary.  I  would  like  to 
put  into  context 

Mr.  Bentsen.  Let  me  make  another  point  to  you  Senators.  With 
all  due  respect  to  staff,  I  doubt  you  all  are  bound  by  what  the  staff 
tells  you  to  ask  at  a  meeting  you're  coming  to.  Frankly,  I  made  up 
my  own  mind  what  I  would  ask.  Sometimes  I  would  include  some 
of  the  things  staff  asked  me  to.  Staff  never  dictated  to  me  what  I 
would  speak  about. 

Mr.  Ben-Veniste.  Mr.  Secretary,  I  would  like  to  first  put  into 
context  one  thing,  and  that  is  it  is  my  understanding  that  you  were 
advised  through  Counsel  that  the  subject  of  your  testimony  here 
today  would  concern  the  transmittal  of  transcripts  and  would  be 
more  or  less  limited  to  that  subject  matter. 

Mr.  Bentsen.  That  was  my  understanding. 

Mr.  Ben-Veniste.  Second,  sir,  I  would  like  to  try  to  put  into  con- 
text the  timeframe  in  which  these  investigations  and  your  requests 
of  OGE  and  then  the  respective  Inspectors  General  took  place.  Is 
it  correct,  sir,  that  Independent  Counsel  Fiske  had  already  exam- 
ined the  witnesses  under  oath,  principal  witnesses  involved  in  this? 

Mr.  Bentsen.  That's  correct. 

Mr.  Ben-Veniste.  Then  your  investigation  was  essentially  put  on 
hold  until  that  investigation  could  be  concluded  at  Mr.  Fiske's  re- 
quest, if  I  understand  you  correctly? 

Mr.  Bentsen.  That  is  correct. 

Mr.  Ben-Veniste.  Now,  is  it  the  case,  and  this  may  seem  a  very 
elemental  question,  and  I  apologize  in  advance  for  asking  it,  but  is 
it  the  case  that  you  were  interested  in  all  of  the  investigative  au- 
thorities who  were  interested  in  answering  these  questions  to  get 
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a  complete,  full,  and  honest  recollection  from  each  of  the  witnesses 
who  would  be  involved  in  providing  information? 

Mr.  Bentsen.  Absolutely.  That  was  my  responsibility  and  that 
was  one  of  the  reasons  I  immediately  moved  on  this  thing  and 
called  for  the  Office  of  Government  Ethics. 

Mr.  Ben-Veniste.  Essentially  if  I  understand  the  facts  correctly, 
the  witnesses  had  given  testimony  before  Independent  Counsel 
Fiske  and/or  the  Grand  Jury  as  he  saw  fit,  and  we've  not  inquired 
into  what  he  did  with  the  information,  but  then  they  gave  testi- 
mony in  sworn  depositions  before  the  Inspectors  General;  is  that 
correct,  sir? 

Mr.  Bentsen.  That  is  correct. 

Mr.  Ben-Veniste.  Then  at  that  point  and  knowing  that  was 
going  to  occur,  did  you  feel  that  there  was  anything  improper  in 
sharing  that  information  with  the  White  House  in  their  investiga- 
tion through  Mr.  Cutler? 

Mr.  Bentsen.  No,  I  did  not  or  I  would  not  have  sent  the  deposi- 
tions over  there  or  had  them  sent. 

Mr.  Ben-Veniste.  At  that  time  when  you  made  the  request  of 
the  OGE,  could  you  explain  why  it  was  you  selected  OGE  to  pro- 
vide assistance  to  you? 

Mr.  Bentsen.  Well,  because  they  are  independent,  and  that's 
their  purpose,  to  determine  if  ethics  standards  had  been  violated 
and  that  was  the  question  here.  Independent  Counsel  had  already 
found  that  there  were  no  criminal  actions  in  this  exchange,  so  you 
had  a  situation  with  Stephen  Potts,  appointed  by  President  Bush, 
5-year  term  to  assure  independence,  and  I  knew  him  also  to  be  a 
man  of  integrity  and  ability,  so  I  had  confidence  in  what  they 
would  do. 

Mr.  Ben-Veniste.  Then  if  I  understand  correctly,  because  Mr. 
Potts  and  OGE  did  not  have  the  capability  to  provide  investigative 
services,  you  suggested  that  he  make  use  of  the  Inspector  General's 
capabilities  that  you  would  provide. 

Mr.  Bentsen.  Absolutely.  I  wanted  to  lend  every  effort  I  could, 
cooperation,  to  see  that  we  got  to  the  bottom  of  this. 

Mr.  Ben-Veniste.  So  if  I  understand  correctly,  sir,  it  was  at  your 
direction  that  all  the  resources  necessary  for  OGE  to  do  a  com- 
petent and  complete  job  within  the  timeframe  requested  were  made 
available  to  OGE. 

Mr.  Bentsen.  Let  me  tell  you.  We  sent  them,  as  I  recall,  approxi- 
mately 6,000  documents.  We  brought  in  special  inspectors  from  the 
IRS.  We  had  to  use  a  warehouse  to  store  all  of  the  data,  anything 
that  appeared  to  have  any  kind  of  connection  with  Madison  Guar- 
anty or  with  these  contacts  at  the  White  House.  We  did  all  of  those, 
including  my  own  computer.  We  went  into  each  of  those. 

Mr.  Ben-Veniste.  Now,  did  you  consider  it  important  to  have  at 
least  a  draft  of  the  IG  report  and  the  deposition  transcripts  to  pre- 
pare for  your  Congressional  testimony,  sir? 

Mr.  Bentsen.  Yes,  I  did. 

Mr.  Ben-Veniste.  And  now  to  the  question  of  these  so-called 
edits,  it  is  our  information  that  with  respect  to  suggestions,  cite 
checking,  as  one  witness,  Mr.  McNamara,  has  told  our  Committee, 
flyspecking,  checking  cites,  making  sure  that  the  deposition  tran- 
scripts were  properly  cited,  and  to  suggest  additional  testimony 
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that  might  be  pertinent  to  the  reports,  such  information  was  pro- 
vided to  determine  whether  or  not  at  the  discretion  of  the  IG's  Of- 
fice it  would  be  accepted. 

Mr.  Bentsen.  That's  right.  That  was  their  determination.  I  made 
that  point  earUer. 

Mr.  Ben-Veniste.  Do  you  have  any  reason  to  beUeve,  sir,  that 
either  the  OGE  or  the  IG's  were  somehow  pressured  to  accept  in- 
formation or  conclusions  that  they  did  not  arrive  at  themselves? 

Mr.  Bentsen.  Absolutely  not. 

Mr.  Ben-Veniste.  With  respect  to  Mr.  Cutler's  investigation  at 
the  request  of  the  President,  did  you  feel,  sir,  that  it  was  appro- 
priate or  indeed  necessary  for  you  to  cooperate  with  that  investiga- 
tion to  the  best  of  your  ability? 

Mr.  Bentsen.  Certainly  I  did.  You  know,  I  know  Lloyd  Cutler  is 
a  very  able  attorney  and  a  man  of  integrity.  He  had  served  both 
Republican  and  Democratic  Presidents  with  distinction. 

Mr.  Ben-Veniste.  Did  you  know,  sir,  that  on  the  date,  July  23, 
that  the  transcripts  were  transmitted  to  White  House  Counsel's  Of- 
fice for  Mr.  Cutler's  review,  that  essentially  all  of  the  depositions 
which  the  IG's  wished  to  take  had  already  been  taken? 

Mr.  Bentsen.  That's  correct,  the  way  we  understood  it  at  that 
time.  I  do  think  after  that 

Mr.  Ben-Veniste.  There  might  have  been  one  deposition. 

Mr.  Bentsen.  You  had  one.  You  had  the  comptroller  and  that  in 
no  way  impinged  on  the  previous  testimony. 

Mr.  Ben-Veniste.  So  not  only  had  the  testimony  been  taken  by 
Mr.  Fiske,  the  testimony  been  taken  in  depositions  by  the  Inspec- 
tors G^eneral,  but  indeed  they  had  already  concluded  their  inves- 
tigations. 

Mr.  Bentsen.  That's  correct. 

Mr.  Ben-Veniste.  And  with  respect  to  this  question  of  redac- 
tions, because  that's  something  that  has  puzzled  me  as  I  have 
looked  at  this. 

Mr.  Bentsen.  With  respect  to  the  question  of  what? 

Mr.  Ben-Veniste.  Redactions,  the  issue  of  whether  sensitive  in- 
formation was  somehow  released  in  unredacted  testimony  of  tran- 
script testimony,  do  you  have  any  reason  to  believe  that  material, 
nonpublic  information  was  somehow  released  to  the  White  House 
as  a  result  of  this  transmission  process? 

Mr.  Bentsen.  No. 

Mr.  Ben-Veniste.  I  am  not  presuming  this  occurred  but  did  you 
see  anything  improper  in  witnesses  who  would  give  further  sworn 
testimony  in  the  future  before  Congressional  investigations  or 
other  accounts  of  their  testimony  that  they  should  somehow  be  de- 
prived of  any  information  that  would  help  their  recollection  so  that 
they  would  provide  the  best  possible  and  most  accurate  testimony? 

Mr.  Bentsen.  You  know,  the  idea  that  they  cannot  have  that  in- 
formation, I  don't  understand  that.  What  you're  trying  to  do  is  to 
get  to  the  bottom  of  this.  You're  trying  to  get  all  the  information 
you  can,  you're  trying  to  get  correct  information.  So  the  more  of  it 
that  you  can  have  at  your  fingertips  to  study,  the  better  job  you 
can  do,  it  seems  to  me,  in  getting  complete  information. 

The  Chairman.  At  this  point,  let  me  make  an  observation.  I  want 
to  thank  Mr.  Ben-Veniste  because  I  think  he  came  to  the  heart  of 
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it,  Mr.  Secretary.  There  is  a  problem.  The  problem  arises  if  affida- 
vits or  sworn  testimony  from  one  person  was  given  to  another  per- 
son in  advance  of  that  person's  appearance  before  the  Senate.  This 
is  not  about  someone  refreshing  his  or  her  own  recollection  as  to 
how  they  testified,  but  whether  the  White  House  and  Mr.  Cutler 
briefed  officials  in  preparation  for  their  testimony  before  this  Com- 
mittee about  what  others  had  said. 

That  is  not  the  function  of  an  independent  investigation,  and  to 
share  the  product  of  that  investigation  with  the  White  House  Coun- 
sel and  for  the  White  House  Counsel  to  disseminate  that  infor- 
mation to  people  either  through  their  lawyers  or  directly,  would  be 
improper. 

Second,  another  question  is  whether  it  really  should  have  been 
done.  The  fact  of  the  matter  is  that  the  Inspector  General  did  not 
find  out  until  he  watched  on  television  fully  3  weeks  later  that  this 
was  done.  The  Inspector  General  indicated  that  they  were  not 
aware  of  this,  and  we  will  have  them  testify,  and  that  they  had  ob- 
jected to  this  information  being  made  available  to  the  very  people 
they  were  investigating. 

Now,  that's  a  fact.  Time  will  be  put  back  on  the  clock  but  I 
thought  it's  important  to  make  the  point.  This  is  not  a  negligible 
point.  It  does  not  come  down  to  trying  to  recall  with  particularity 
at  what  time  you  had  a  lunch  or  a  conference.  That's  unfair.  But 
it  does  come  down  to  whether  it  was  proper  for  the  independent  in- 
vestigatory agency  to  make  this  information  available  to  the  very 
people  who  were  being  investigated. 

Mr.  Bentsen.  Let  me  tell  you  it  was  not  the  IG's  responsibility, 
it  was  mine,  to  do  that.  The  IG  had  the — just  a  minute,  Mr.  Chair- 
man. The  IG  had  the  responsibility  of  getting  to  the  bottom  of  this, 
doing  the  studies,  getting  me  the  information,  and  that's  what  I 
wanted. 

The  Chairman.  Well,  Mr.  Secretary,  if  you  have  difficulty  under- 
standing that  the  independence  of  the  investigation  is  compromised 
when  such  information  is  turned  over  to  the  Counsel  of  the  White 
House. 

Mr.  Bentsen.  The  investigation  was  done  by  the  IG. 

Senator  Sarbanes.  The  independence  of  the  investigation  was 
not  compromised.  The  investigation  was  completed. 

The  Chairman.  This  Committee  did  not  have  the  benefit  of  hav- 
ing people  come  here  and  testify  without  them  being  advised,  in  ex- 
plicit detail,  as  to  what  others  had  testified  to. 

Senator  Sarbanes.  That's  a  separate  issue  which  we  will  explore 
your  presentation  of  it  which  will  not  square  with  what  has  tran- 
spired. As  far  as  the  independence  of  investigation  is  concerned, 
there  has  been  nothing  that  has  been  brought  forth  to  suggest  that 
it  had  been  compromised  in  any  way. 

The  Chairman.  Let's  not  harp  on  one  word.  Let  me  rephrase  it 
and  say  that  the  fact  of  the  matter  is  that  that  work,  that  work 
product  is  compromised  when  it  is  made  available,  and  when  there 
is  a  Congressional  Committee  that  is  attempting  to  get  the  facts, 
to  the  very  people  who  will  testify  and  so  there  is  a  possibility  of 
them  tailoring  their  testimony  and  I  believe  that's  what  took  place. 
Testimony  was  tailored  because  the  IG's  report  was  made  available 
to  Mr.  Cutler  who  then  used  and  shared  that  information  with  peo- 


19 

pie  who  gave  testimony  to  this  Committee.  That's  the  problem  and 
the  IG  was  unaware  of  and  opposed  to  the  dissemination  of  that 
information. 

Now  you  say  you  took  responsibility  for  it.  That's  fme.  At  least 
you  are  one  of  the  few  people  who  come  up  here  and  said  I  did  it, 
I  understand.  But  I  am  telling  you  what  took  place  as  a  result. 

Senator  Sarbanes.  Mr.  Chairman,  it  is  my  understanding 

Mr.  Bentsen.  Can  I  get  into  this  deal? 

The  Chairman.  Certainly,  and  I  tried  to  do  this  to  get  down  to 
what  we  are  concerned  about. 

Mr.  Bentsen.  Let  me  say,  Mr.  Chairman,  I  put  this — had  put 
into  this  instruction,  and  as  we  discussed,  these  transcripts  are 
being  provided  to  you  solely  to  assist  you  in  the  preparation  for  Mr. 
Cutler's  testimony  before  the  House  and  Senate  Banking  Commit- 
tee hearings.  You  have  agreed  that  the  transcripts  we  are  provid- 
ing you  with  this  letter  will  not  be  disclosed  publicly  or  shown  to 
individuals  other  than  Mr.  Cutler,  who  may  be  called  as  witnesses 
by  either  Committee  until  such  time  as  we  advise  you  that  this  re- 
striction is  no  longer  necessary. 

The  Chairman.  Mr.  Secretary,  let  me  commend  you  for  that.  But 
unfortunately,  what  took  place,  and  I  understand  the  restriction 
you  placed  on  it,  was  summaries  of  the  testimony  of  various  wit- 
nesses were  provided  to  those  witnesses.  Unfortunately,  that  is 
what  took  place. 

Mr.  Bentsen.  I  understand  that  some  of  the  attorneys  do  that. 
I  found  that  out  just  recently. 

The  Chairman.  Well,  that's  what  disturbs  this  Senator  and  I  was 
not  aware  of  the  restriction,  and  if  the  restriction  had  been  fol- 
lowed we  would  not  have  even  had  this  inquiry.  But  I  appreciate 
that. 

Mr.  Ben-Veniste.  May  I  continue,  Mr.  Chairman? 

The  Chairman.  Certainly,  and  I  thank  you  for  the  indulgence. 

Mr.  Ben-Veniste.  No  thanks  are  necessary,  Mr.  Chairman. 

Mr.  Secretary,  let  me  go  back  and  review  this  in  the  context  of 
the  colloquy  that  I've  listened  to,  sir. 

In  terms  of  tailoring  testimony,  it  has  been  established  that  the 
individuals  in  question  gave  sworn  testimony  already  to  Mr.  Fiske, 
they  gave  sworn  testimony  to  the  IG's;  correct? 

Mr.  Bentsen.  That's  correct. 

Mr.  Ben-Veniste.  So,  in  terms  of  tailoring  testimony,  if  there  is 
any  real  material  fact  to  be  tailored,  it  would  have  to  change  two 
sworn  versions  of  testimony  already. 

Mr.  Bentsen.  They  are  in  trouble  if  they  do  that. 

Mr.  Ben-Veniste.  They  would  be  in  possible  big  trouble  if  they 
did  that  with  a  bad  intent. 

Now,  as  you  understood  the  situation,  and  we  go  to  the  question 
of  compromising  the  IG's  investigation.  Let  me  assure  you,  sir,  that 
in  connection  with  the  testimony  that  we  have  taken  over  the  last 
several  weeks,  and  we  have  taken  well  over  30  depositions  on  this 
subject,  not  one  individual  has  stated,  from  the  IG's  Office  or  any- 
place else,  that  their  investigation  was  compromised,  affected,  co- 
erced, or  impeded  in  any  way. 

Mr.  Bentsen.  That's  correct. 
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Mr.  Ben-Veniste.  Second,  sir,  let  me  say  that  the  individuals, 
upon  being  questioned  by  the  Inspectors  General  advised  the  indi- 
viduals they  were  questioning  that  they  fully  expected  those  indi- 
viduals to  cooperate  to  the  full  extent  with  other  investigations 
that  were  then  ongoing,  which  then  included  Mr.  Cutler's  inves- 
tigation on  behalf  of  the  President;  is  that  so,  sir? 

Mr.  Bentsen.  That's  so. 

Mr.  Ben-Veniste.  So,  when  we  get  to  the  question  of  whether 
the  OGE  somehow  reached  a  skewed  or  improper  or  implausible 
conclusion  in  their  report  to  you,  sir,  as  the  result  of  your  willing- 
ness to  allow  the  White  House  to  have  the  benefit  at  some  point 
of  this  information,  can  you  see  that  that  was  remotely  possible? 

Mr.  Bentsen.  Remotely  possible  that  what? 

Mr.  Ben-Veniste.  For  the  OGE  to  have  reached  a  skewed  or  im- 
proper conclusion 

Mr.  Bentsen.  No. 

Mr.  Ben-Veniste.  Or  for  your  Inspectors  General 

Mr.  Bentsen.  No. 

Mr.  Ben-Veniste.  — in  their  investigation  to  have  been  adversely 
affected,  much  less  thwarted  in  their  investigation  as  a  result  of 
this? 

Mr.  Bentsen.  No. 

Mr.  Ben-Veniste.  I  have  nothing  further. 

Senator  Sarbanes.  Mr.  Chairman,  earlier  in  the  questioning  to 
Secretary  Bentsen  by  Senator  Bond,  with  respect  to  the  supple- 
mental questions  which  were  submitted  to  the  Treasury  Depart- 
ment, and  the  Treasury's  response  to  those  supplemental  questions 
was,  because  a  question  addressed  to  Secretary  Bentsen  required 
information  to  be  gathered  from  various  parts  of  the  Department, 
the  answers  are  provided  on  behalf  of  the  Department,  not  Sec- 
retary Bentsen  personally. 

The  line  of  questioning  suggested  that  somehow  that  was  not  a 
proper  response  or  a  proper  procedure.  Now  let  me  say  for  the 
record,  I  am  not  going  to  quote  all  the  questions,  I  am  just  going 
to  give  you  a  couple  of  questions  as  an  example  of  what  was  being 
put,  and  to  suggest  that  responding  in  this  way  was  the  appro- 
priate way  to  respond  because  there  was  no  way  the  Secretary  per- 
sonally could  have  had  knowledge  of  the  matters  about  which  the 
questions  were  put.  To  suggest  that  somehow  he  was  falling  short 
of  his  responsibilities  because  of  the  nature  of  the  response,  I 
think,  is  completely  missing  the  point. 

In  fact,  let  me  give  you  a  couple  of  examples.  I  won't  go  through 
all  of  them.  I  can  go  through  most  of  them  I  can  give  you  a  couple 
of  examples  of  questions  that  were  put,  we  get  a  response  from  the 
Department  saying  the  answers  are  provided  on  behalf  of  the  De- 
partment. 

Here  is  one,  during  his  Treasury  and  Resolution  Trust  Corpora- 
tion deposition,  John  Bowman  was  shown  a  document  numbered 
56588:  "From  whose  file  was  this  document  obtained?  Was  this  doc- 
ument produced  to  the  Committee?  Are  there  other  copies  of  this 
document  in  Treasury  personnel  files?  If  there  are  other  copies  of 
this  document,  why  were  they  not  produced  to  the  Committee?" 
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Now,  I  don't  expect  the  Secretary  to  personally  answer  that  ques- 
tion. I  do  expect  the  Department  of  the  Treasury,  you  know,  touch- 
ing base  with  all  of  the  relevant  people,  to  answer  that  question. 

Let  me  give  you  just  another  one:  "Please  explain  the  guidelines 
followed  by  the  Department  of  the  Treasury  in  producing  docu- 
ments to  the  Committee.  What  was  the  scope  of  the  document  pro- 
duction? Was  it  the  same  as  for  Independent  Counsel  Fiske?" 

Then  in  the  answer  they  say,  "The  scopes  of  document  produc- 
tions requested  by  the  Committee  and  by  the  Independent  Counsel 
differed."  Well,  so  obviously  someone  had  to  go  and  examine  the 
documents  that  were  provided  Independent  Counsel  Fiske  and  the 
documents  that  were  provided  to  the  Committee  and  make  the 
comparison  in  order  to  respond  to  the  question. 

Now,  I  am  very  frank  to  say  that  if  I  had  been  told  that  the  Sec- 
retary himself  was  engaged  in  that  exercise,  in  order  to  personally 
be  able  to  answer  the  question,  I  would  say  that  the  Secretary  was 
not  paying  attention  to  the  matters  within  the  Department  that  he 
ought  to  be  paying  attention  to  it. 

Mr.  Bentsen.  There  would  just  not  be  enough  hours  in  the  day. 

Senator  Sarbanes.  That's  for  sure.  So  I  just  want  to  register  on 
the  record  that  I  think  this  manner  of  responding  to  the  questions, 
supplemental  questions  that  were  put — was  an  appropriate  way  to 
do  it,  in  fact,  the  only  way  to  do  it.  There  was  no  way  that  the  Sec- 
retary himself,  out  of  personal  knowledge,  could  have  answered 
many  of  the  questions  that  were  submitted  in  that  follow-up.  I 
think  it's  important  to  put  that  on  the  record  because  the  line  of 
questioning  earlier  suggested  that  somehow,  the  Secretary  had  fall- 
en short  in  the  nature  of  this  response. 

I  think,  in  fact,  it  was  a  very  professional  and  appropriate  way 
to  do  business.  I  think  it  is  important  that  the  record  reflect  that. 

Mr.  Bentsen.  Thank  you,  Senator. 

Senator  MURKOWSKI.  Mr.  Chairman. 

Senator  Sarbanes.  I  yield  to  Senator  Simon. 

OPENING  COMMENTS  OF  SENATOR  PAUL  SIMON 

Senator  SiMON.  Thank  you,  Senator  Sarbanes,  and  I  regret  I  had 
another  meeting.  Let  me  just  say  I  am  concerned  when  we  badger 
people  who  come  here.  I  have  known  Lloyd  Bentsen  a  long  time. 
If  he  tells  you  something,  you  can  go  to  the  bank  with  it.  I  trust 
his  judgment.  I  would  add  the  same  for  Lloyd  Cutler.  I  can't  imag- 
ine Lloyd  Cutler  doing  anything  in  terms  of  not  being  honest  and 
not  having  good  judgment  and  I  think  we  have  to  start  with  a 
premise  that  there  are  people  who  serve  in  Government,  who  serve 
us  well,  and  we  should  not  be  so  cynical  and  skeptical  that  we  are 
ending  up  with  a  very  distorted  picture  for  ourselves  and  for  the 
public. 

Mr.  Bentsen.  Thank  you,  Senator,  thank  you. 

OPENING  COMMENTS  OF  SENATOR  RICHARD  H.  BRYAN 

Senator  Bryan.  Let  me  say,  if  I  might,  that  I  want  to  associate 
myself  with  the  comments  of  Senator  Simon.  I  have  been  privi- 
leged, as  each  of  us  have  been  or  virtually  all  us  have  been,  to 
serve  with  the  Secretary  when  he  chaired  the  Senate  Finance  Com- 
mittee and  then  I  think  he  has  served  as  a  great  Secretary. 
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My  understanding  is  that  once  you  became  aware  of  this  con- 
troversy you  took  the  appropriate  action  and  had  the  IG,  the  Office 
of  Government  Ethics  check  into  this  matter  before  proceeding  with 
respect  to  any  of  the  depositions  or  transcripts,  you  had  some  kind 
of  an  agreement  with  Counsel,  you  checked  with  your  own  Counsel. 

I  mean,  I  am  not  sure  what  higher  standard  we  could  expect  of 
you.  I  think  you  did  the  right  thing.  Obviously,  as  the  Secretary  of 
the  Treasury,  you  are  involved  in  a  host  of  responsibilities,  this  is 
one  aspect,  not  the  only  aspect  of  your  responsibilities,  and  I  think 
that  you  did  the  appropriate  thing  and  we  ought  to  acknowledge 
that,  and  ought  not  to  expect  you  to  know  every  minute  detail  that 
in  retrospect,  looking  backwards,  someone  has  raised  some  ques- 
tion about.  So  I  want  to  associate  myself  with  Senator  Simon's 
comments. 

Mr.  Bentsen.  Senator,  thank  you  very  much.  I  have  done  30 
years  of  public  service,  trying  to  make  a  difference.  I  am  proud  of 
that  service. 

Mr.  Ben-Veniste.  Mr.  Secretary,  I  would  just  like  to  go  into,  a 
little  bit  further,  this  question  of  editing,  and  I  know  that  probably 
you  don't  have  the  particulars  with  respect  to  what  we  have  on  the 
answers  to  the  questions,  but  your  testimony  has  indicated  that  the 
essence  of  what  we  have  was  certainly  within  your  knowledge  as 
to  what  was  done  with  respect  to,  quote,  editing,  and  I  would  quote 
from  the  deposition  of  Mr.  Schmalzbach,  at  page  325,  line  6: 

Let  me  just — I  really  object  to  the  characterization  of  what  we  did  as  editing  any- 
thing. What  we  identified  was  instances  in  which  there  was  inconsistency  between 
the  transcripts  and  the  draft  chronology  we  got  on  the  22nd. 

Question:  These  are  inconsistencies  that  your  staff  identified;  is  that  correct? 

Answer:  Right. 

Question:  So  these  were  inconsistencies  that  your  staff  thought  existed  in  the 
draft  report  between  the  draft  report  and  the  transcripts;  correct? 

Answer:  Correct. 

With  respect  to  Mr.  McHale's  testimony,  on  page  98,  line  7: 

Received  a  draft  of  the  IG's  report.  The  Secretary  was  given  a  draft  of  the  IG's 
report  by  the  Acting  Inspector  General.  Over  that  weekend  of  July  23,  24,  probably 
starting  on  the  evening  of  the  22nd,  Peter  and  David — and  I  am  not  sure  if  they 
were  assisted  by  anyone  else,  but  Peter  and  David,  and  to  a  lesser  extent  myself, 
went  through  the  report,  just  looking  to  see  whether  there  were  areas  that  we  felt 
from  our  review  of  the  transcripts  left  out  significant  areas  or  just  flat — the  citations 
or  whatever  they  were  referring  to  in  your  report  were  just  flat  contradicted  by  the 
transcripts. 

Question:  And  did  you  provide  the  IG's  Office  -with,  edits  or  suggestions? 

Answer:  I  don't  believe  we  provided  this  document,  but,  yes,  we  did. 

Question:  What  was  the  reaction  when  you  provided  them  with  these  edits? 

Answer:  I  know  that  the  final  report  did  not  incorporate  a  lot  of  the  edits,  but 
it  did  incorporate  one  or  two  of  them.  I  think  they  just  took  them  and — there  was 
another  scrub  that  the  RTC  and  the  IG  were  going  to  do,  the  RTC  IG  and  Treasury 
IG  were  going  to  do  sometime  during  the  week  of  the  24th,  and  I  assume  they  used 
them  in  that  process.  There  was  no  real  reaction. 

The  testimony  I  can  assure  you  from  the  IG's  Office  is,  we  took 
what  we  thought  was  useful,  we  left  out  what  we  thought  we  didn't 
need. 

Mr.  Bentsen.  Fair  enough. 

Senator  Sarbanes.  Mr.  Secretary,  just  to  follow  up  on  that,  in 
his  deposition,  Mr.  James  Cottos,  the  Assistant  Inspector  General 
for  Investigations,  had  the  following  exchange  because  it  bears  on 
your  turning  it  over  to  the  IG  and  the  nature  of  their  investigation, 
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the  suggestions  here  that  somehow  the  inquiry  was  compromised 
in  closing. 

Question:  Mr.  Cottos,  was  it  your  view  at  the  time  your  investigation  was  com- 
plete? At  the  time  of  the  completion  of  your  investigation,  was  it  your  view  that  it 
was  a  complete  investigation? 

Answer:  Yes,  it  was. 

Question:  Was  it  your  view  that  it  was  an  accurate  investigation? 

Answer:  Yes,  it  was. 

Question:  Was  it  your  view  that  it  was  an  impartial  investigation? 

Answer:  Yes,  it  was. 

Question:  Did  anybody  in  the  Department  of  the  Treasury  or  the  Administration 
in  any  way  try  to  influence  the  conclusions  you  reached? 

Answer:  No,  they  did  not. 

Question:  Did  anybody  try  to  limit  the  subjects  you  addressed? 

Answer:  No,  they  did  not. 

Question:  Did  anybody  suggest  to  you  that  there  were  any  categories  of  wrong- 
doing or  violations  that  you  should  not  pursue? 

Answer:  No,  they  did  not. 

Question:  Does  it  continue  to  be  your  view  that  your  investigation  was  accurate? 

Answer:  Yes,  it  is. 

Question:  And  thorough? 

Answer:  Yes. 

Question:  And  impartial? 

Answer:  Yes. 

Question:  And  complete? 

Answer:  Yes. 

Mr.  Bentsen.  Let  me  tell  you,  Senator,  if  it  had  been  anything 
otherwise  in  trying  to  influence  the  IG  in  that  regard,  I  would  have 
damn  well  straightened  them  out. 

Senator  Sarbanes.  Thank  you,  Mr.  Secretary. 

The  Chairman.  Mr.  Chertoff,  I  hope  we  will  finish  with  the  Sec- 
retary sooner  rather  than  later,  start  our  second  panel  and  go  to 
about  1  p.m.  and  then  break  for  1  hour  and  resume  at  2  p.m. 

Mr.  Bentsen.  Mr.  Chairman,  I  appreciate  that.  As  you  know,  I 
have  delayed  a  business  trip  to  Europe  for  a  day  to  accommodate 
the  request  of  this  Committee.  I  certainly  would  like  to  be  able  to 
get  on  with  my  trip. 

The  Chairman.  Mr.  Chertoff. 

Mr.  Chertoff.  Thank  you,  Mr.  Chairman. 

Mr.  Secretary,  I  just  want  to  go  back  and  set  the  stage  for  the 
investigation  in  1994.  Now,  am  I  correct  that  you  asked  for  an  in- 
vestigation or  a  referral  to  the  Office  of  Government  Ethics,  when 
it  came  to  your  attention  that  there  were  allegations  of  improper 
contacts  or  discussions  between  members  of  the  Treasury  Depart- 
ment and  members  of  the  White  House. 

Mr.  Bentsen.  Let  me  try  to  remember  it  in  detail  for  you. 

As  I  recall,  about  February  25,  I  heard  that  Mr.  Altman  had  tes- 
tified the  day  before  that  he  had  contact — had  a  meeting  at  the 
White  House.  Then,  I  think  it  was  about  March  3,  I  read  in  the 
newspaper  of  his  statement  of  two  other  meetings  at  the  White 
House.  That's  when  I  called  for  the  Office  of  Government  Ethics  to 
get  to  the  bottom  of  it  and  find  out  what  was  happening  and  see 
if  there  were  any  improprieties  that  had  occurred. 

Mr.  Chertoff.  You  understood  that  among  the  people  whose  ac- 
tivities were  going  to  be  looked  at 

Mr.  Bentsen.  I  beg  your  pardon.  I  am  trying  to  get 

Mr.  Chertoff.  You  understood  that  among  the  people  whose  ac- 
tivities were  being  looked  at,  was  Ms.  Hanson? 
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Mr.  Bentsen.  Yes. 

Mr.  Chertoff.  The  General  Counsel? 

Mr.  Bentsen.  Yes. 

Mr.  Chertoff.  That  of  Roger  Altman? 

Mr.  Bentsen.  Yes. 

Mr.  Chertoff.  And  other  people  in  the  Greneral  Counsel's  Office; 
right?  Like  Mr.  Bowman  and  Mr.  Foreman? 

Mr.  Bentsen.  Yes. 

Mr.  Chertoff.  So,  when  the  Office  of  Government  Ethics  asked 
to  have  people  conduct  the  investigation,  you  agreed  that  the  In- 
spector General  of  the  Treasury  and  the  Inspector  General  of  the 
RTC  should  assist  in  the  fact-finding;  right? 

Mr.  Bentsen.  Sure,  I  wanted  full  cooperation. 

Mr.  Chertoff.  You  specifically  asked  the  RTC  Inspector  General 
to  assist  in  this  fact-finding;  right? 

Mr.  Bentsen.  I  assume  I  did.  Frankly,  I  don't  remember,  I  don't 
remember  the  details. 

Mr.  Chertoff.  I  can  assure  you  that  there  is  documentation  to 
that  effect. 

Mr.  Bentsen.  I  would  assume  so.  Why  not? 

Mr.  Chertoff.  Would  you  agree  with  me  that  the  reason  you  se- 
lected the  Inspector  General's  Office  to  conduct  the  investigation 
was  because  you  had  faith  in  their  independence  and  integrity? 

Mr.  Bentsen.  I  certainly  had  belief  in  their  integrity  and  their 
independence,  yes. 

Mr.  Chertoff.  Am  I  correct  the  understanding  you  had  with  the 
Inspectors  General  of  Treasury  and  RTC  was  that  they  would  be 
free  to  run  their  investigation  and  handle  it  as  they  saw  fit? 

Mr.  Bentsen.  As  long  as  they  dug  at  it  and  got  everything  they 
could.  I  certainly  had  the  right  to,  if  they  weren't  digging  enough 
and  pulling  out  the  information,  that  I  would  have  pushed  them. 

Mr.  Chertoff.  Now,  as  long  as  they  were  diligent,  you  were 
going  to  let  them  make  the  decisions  because  they  were  the  inde- 
pendent investigators;  correct? 

Mr.  Bentsen.  Yes,  right. 

Mr.  Chertoff.  Were  you  aware  that  on  July  5,  shortly  after  this 
investigation  got  started,  the  White  House  Counsel's  Office  had  a 
meeting  with  the  RTC  Inspector  General's  lawyer  and  the  Treasury 
Inspector's  lawyer  about  the  White  House's  desire  to  get  hold  of 
these  deposition  transcripts?  Did  you  know  about  that  meeting? 

Mr.  Bentsen.  I  don't  recall  that  meeting.  Or  that 

Mr.  Chertoff.  You  would  not  have  been  there.  Did  anyone  tell 
you  about  that  meeting? 

Mr.  Bentsen.  No,  I  don't  recall  anyone  telling  me  about  it. 

Mr.  Chertoff.  Did  anyone  tell  you  that  at  that  meeting  on  July 
5,  the  lawyer  for  the  RTC  Inspector  General  specifically  told  the 
White  House  that  she  absolutely  objected  to  the  White  House  get- 
ting any  deposition  transcripts;  did  you  know  that? 

Mr.  Bentsen.  No,  I  wasn't  aware  of  that. 

Mr.  Chertoff.  No  one  brought  that  to  your  attention? 

Mr.  Bentsen.  No. 

Mr.  Chertoff.  Did  you  know  that  during  the  next  days  and 
weeks  there  were  repeated  efforts  by  the  White  House  to  get  hold 
of  those  deposition  transcripts? 
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Mr.  Bentsen.  No. 

Mr.  Chertoff.  In  your  mind,  you  had  an  agreement  with  Mr. 
Cutler  to  give  Mr.  Cutler  the  deposition  transcripts;  is  that  correct? 

Mr.  Bentsen.  That's  correct. 

Mr.  Chertoff.  That  was  a  decision  you  made? 

Mr.  Bentsen.  That's  right. 

Mr.  Chertoff.  You  made  that  without  consulting  with  either  the 
Treasury  Inspector  General  or  the  RTC  Inspector  General. 

Mr.  Bentsen.  Oh,  that,  I  don't  recall. 

Mr.  Chertoff.  You  don't  remember  one  way  or  the  other? 

Mr.  Bentsen.  No,  I  don't  recall. 

Mr.  Chertoff.  Did  Mr.  Cutler  tell  you  that  he  was  having  prob- 
lems getting  the  transcripts  because  lower  level  people  in  the 
Treasury  and  RTC  Inspector  General's  Offices  objected? 

Mr.  Bentsen.  He  did — if  he  did  not  specifically,  he  certainly  in- 
ferred that  he  was  not  getting  the  cooperation  that  he  would  have 
hoped  for. 

Mr.  Chertoff.  Did  you  call  up  the  RTC  Inspector  General  and 
say  is  there  some  reason  you  feel  you  cannot  cooperate  with  Mr. 
Cutler? 

Mr.  Bentsen.  I  don't  recall  that. 

Mr.  Chertoff.  Is  there  some  reason  you  didn't  call  to  find  out? 

Mr.  Bentsen.  I  just  don't  remember  that  detail. 

Mr.  Chertoff.  To  whom  did  you  tell  or  give  the  order? 

Mr.  Bentsen.  Just  a  moment.  I  might  further  amplify  my  an- 
swer. 

Mr.  Chertoff.  Sure. 

Mr.  Bentsen.  Mr.  Cutler  was  not — did  not  deal  with  any  specif- 
ics about  the  lack  of  cooperation,  just  said  he  was  having  trouble 
getting  the  depositions. 

Mr.  Chertoff.  So  you  ordered  the  depositions  to  be  turned  over? 

Mr.  Bentsen.  That's  correct. 

Mr.  Chertoff.  Do  you  recall  having  a  conversation  or  consulting 
with  anybody  in  the  Inspector  General's  Office  to  ask  whether  they 
had  an  objection? 

Mr.  Bentsen.  Frankly,  I  don't  recall. 

Mr.  Chertoff.  Who  did  you  give  the  order  to,  to  turn  the  tran- 
scripts over? 

Mr.  Bentsen.  Who  what? 

Mr.  Chertoff.  To  whom  did  you  give  the  order  to  turn  the  tran- 
scripts over? 

Mr.  Bentsen.  Oh,  I  don't 

Mr.  Chertoff.  Was  it  Mr.  Knight? 

Mr.  Bentsen.  I  don't  remember.  You  must  have  something  that 
shows  that  but  I  don't  know. 

Mr.  Chertoff.  Well,  let  me  ask  you  this,  Mr.  Bentsen.  What  you 
have  indicated  to  us  this  morning  is  that  it  was  clear  in  your  mind 
when  you  turned  the  transcripts  over  to  Mr.  Cutler  that  Mr.  Cutler 
was  not  to  use  them  to  prepare  or  to  show  other  witnesses. 

Mr.  Bentsen.  It  was  to  be  used  only  by  his  staff  and  for  his  testi- 
mony before  the  Committee  and  we — that's  specifically  said  in  the 
letter  of  transmittal. 

Mr.  Chertoff.  Did  you  know  that  there  were  summaries  of 
those  very  same  depositions  which  your  subordinates  at  Treasury 
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turned  over  to  Mr.  Cutler's  office  that  were  in  fact  shown  to  wit- 
nesses? 

Mr.  Bentsen.  I  did  not,  certainly  did  not  know  that.  I  have  found 
that  out  since  I  have  come  back  and  looked  into  some  of  this. 

Mr.  Chertoff.  Would  you  agree  with  me  that  that  decision  to 
turn  over  those  summaries  violated  the  spirit  of  the  letter  in  which 
you  said  there  sho\ild  be  a  restriction? 

Mr.  Bentsen.  I'd  say  that  it  would  seem  to  me  that  those  sum- 
maries would  have  the  same  limitations  as  what  I  had  said  for  the 
specific  depositions.  I  don't  see  the  reason  for  a  difference  there. 

Mr.  Chertoff.  So  you  would  agree  with  me  that  the  restriction 
ought  to  apply  to  both? 

Mr.  Bentsen.  Certainly  would  seem  to  me  that  it  should. 

Mr.  Chertoff.  Now,  let  me  deal  with  the  issue  of  the  edits.  Did 
you  direct  that  the  members  of  the  General  Counsel's  Office  partici- 
pate in  editing  or  reviewing  the  draft  Inspector  General's  report  be- 
fore it  went  up  to  the  Office  of  Government  Ethics? 

Mr.  Bentsen.  I  would  expect  that  the  Inspector  General  would 
utilize  all  the  resources  they  could  for  information  developing  and 
to  verifying  information,  amongst  those  I  would  think  would  be  the 
General  Counsel's  Office. 

Mr.  Chertoff.  Well,  is  it  you're  under — I  am  not  asking  you  to 
speculate  about  what  the  Inspector  General  may  or  may  not  have 
agreed  to  or  known,  what  I  am  asking  is  whether 

Mr.  Bentsen.  Let  me  tell  you,  you  have  been  asking  me  to  spec- 
ulate all  morning. 

Mr.  Chertoff.  I  am  asking  you  what  you  remember  and  what 
you  know  and  maybe  there  are  things  that  happened  that  you 
didn't  know  about. 

My  question  is  did  you  direct  members  of  the  Office  of  General 
Counsel,  including  people  who  were  working  directly  for  those 
being  investigated,  to  become  involved  in  the  process  of  reviewing 
the  draft  report,  looking  at  the  transcripts  of  all  the  witnesses' 
interviews  and  making  comments  on  it?  Or  did  you  know  that  they 
became  involved  in  the  process? 

Mr.  Bentsen.  I  would  have  certainly  expected  them  to  support 
anything  the  IG  wanted  in  the  way  of  further  information,  and  ver- 
ification. 

Mr.  Chertoff.  Did  you  know 

Mr.  Bentsen.  In  a  supporting  role  to  the  IG  with  the  IG  making 
the  determination  of  what  they  would  take  and  what  they  would 
not  take. 

Mr.  Chertoff.  So  you  would  agree  with  me  that  it  was  abso- 
lutely up  to  the  Inspector  General  to  decide  when  those  transcripts 
ought  to  be  released  to  somebody  to  look  at 

Mr.  Bentsen.  No,  that  is  a  different  deal.  That  is  a  different 
question. 

Mr.  Chertoff.  So,  in  other  words,  your  view  was  that  the  tran- 
scripts within  Treasury  could  be  shown  to  witnesses  or  could  be 
shown  to  people  in  the  General  Counsel's  Office,  regardless  of 
whether  the  Inspector  General  knew  about  it  or  approved  it?  See 
what  I  am  trying  to  get  here,  Mr.  Secretary,  is  a  simple  question, 
who  controlled  the  investigation? 

Mr.  Bentsen.  IG. 
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Mr.  Chertoff.  The  Inspector  General  had  control? 

Mr.  Bentsen.  That's  correct. 

Mr.  Chertoff.  That  was  your  order? 

Mr.  Bentsen.  That's  right. 

Mr.  Chertoff.  I  take  it  from  that  that  your  belief  was  the  In- 
spector General  ought  to  make  the  decision  about  who  in  the 
Treasury  got  to  see  the  transcripts  and  when  they  got  to  see  the 
transcripts? 

Mr.  Bentsen.  Well,  after  these  things  were  completed,  and  their 
investigation  was  completed,  I  did  not  think  it  was  then  their  de- 
termination. 

Mr.  Chertoff.  What  about  during  the  period  of  time  the  Inspec- 
tor General's  Office  was  conducting  the  depositions,  early  in  July, 
was  it  your  view  that  the  transcripts  ought  to  be  circulated  in  the 
Office  of  G^eneral  Counsel  while  the  investigation  was  going  on? 

Mr.  Bentsen.  Oh,  that's — that  never  came  to  me. 

Mr.  Chertoff.  You  are  not  aware  of  that  happening? 

Mr.  Bentsen.  No. 

Mr.  Chertoff.  Finally,  let  me  just  ask  one  last  question.  You've 
indicated  to  us,  Mr.  Secretary,  that  as  of  the  time  that  the  tran- 
scripts were  turned  over  to  the  White  House,  which  was  around 
July  23,  a  Saturday,  you  believed  that  the  investigation  was  com- 
pleted; was  that  your  recollection? 

Mr.  Bentsen.  That's  correct. 

Mr.  Chertoff.  It  was  on  that  basis  that  you  think  it  was  appro- 
priate to  turn  those  transcripts 

Mr.  Bentsen.  I  thought  all  the  depositions  had  been  taken  and — 
but  I  found  out  later  that  Gene  Ludwig's  had  not  and  the  Office 
of  Government  Ethics  then  asked  for  that  but  in  no  way  did  that, 
as  I  understand  it,  impinge  on  the  other  testimony. 

Mr.  Chertoff.  But  here  is  the  question  that  I  have.  The  very 
next  week  this  Committee  which  was  then  examining  the  same 
issue  asked  to  get  copies  of  the  same  transcripts.  Mr.  Knight,  who 
was  your  Executive  Secretary,  directed  or  at  least  conveyed  a  very 
strong  hint,  shall  we  say,  to  the  Inspector  General  that  the  Inspec- 
tor General,  and  this  was  under  your  name,  this  was  on  your  be- 
half, that  the  Inspector  General  should  not  turn  over  transcripts  to 
the  Senate  because  as  of  July  27,  the  inquiry  was  not  complete. 

In  fact,  I  will  help  you  out.  I  know  we  have  given  you  this  docu- 
ment, but  maybe  we  can  put  it  on  the  Elmo,  06098.  This  is  a  letter 
written  by  or  a  memo  written  by  Mr.  Knight  4  days  after  the  docu- 
ments were  turned  over  to  the  White  House.  I  am  just  trying  to 
get  a  sense  of  when  the  investigation  was  truly  regarded  as  com- 
plete, and  I  think  you  have  a  copy  of  this  in  front  of  you. 

I  think  what — if  you  read  this,  what  Mr.  Knight  says  is,  in  sub- 
stance, that — and  he  is  using  your  name  in  this,  that  he  believes 
the  transcripts  of  witness  interviews  should  not  be  released  until 
the  report  is  finalized,  and  that  the  report  was  not  considered  final 
on  July  27,  so  my  question  is  this:  Why  were  the  depositions  and 
investigations  sufficiently  final  on  Saturday,  July  23  to  turn  over 
to  the  White  House,  and  yet  not  sufficiently  final  to  be  turned  over 
to  the  Senate  4  days  later  when  the  Senate  asked  for  the  same  ma- 
terial? 
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Mr.  Bentsen.  I  assume  that's  because  Cutler  had  not  completed 
his  investigation. 

Mr.  Chertoff.  So  you  were  holding  up  turning  over  the  product 
of  your  investigation  until  Mr.  Cutler  completed  his  investigation? 

Mr.  Bentsen.  I  would  have  to  go  back  and  check  that. 

Mr.  Chertoff.  You  don't  remember  seeing  this  memo? 

Mr.  Bentsen.  No,  I  certainly  don't. 

Mr.  Chertoff.  Thank  you,  Mr.  Chairman. 

Senator  Sarbanes.  Mr.  Secretary,  I  don't  like  you  being  led  into 
these  traps  and  pitfalls.  They  are  working  very  hard  at  it  but  that 
memo  reads  that  none  of  the  transcripts  of  witness  interviews  con- 
ducted in  the  course  of  your  investigation  should  be  released  out- 
side of  the  Executive  Branch,  until  your  report  is  finalized  and  the 
Office  of  Cxovemment  Ethics  has  provided  the  Secretary  with  its 
opinion. 

Now,  we  can  get  into  an  argument  here  about  legislative  and  ex- 
ecutive prerogatives  and  protocol,  but  there  is  nothing  in  this 
memo  that  seems  to  me  to  raise  any  other  issue  other  than  possibly 
that  one,  and  that's  an  arguable  issue. 

It  is  my  understanding  that  on  the  22nd,  you  received  the  draft 
report  from  the  Inspector  General,  and  that  the  depositions  were 
turned  over  following  that.  In  other  words,  the  following  day 

Mr.  Bentsen.  You  are  talking  about  July?  Yes. 

Senator  Sarbanes.  When  you  shipped  the  depositions  over,  while 
you  did  not  actually  have  the  final  report,  you  had  the  sort  of  draft 
final  report  and  it  was  only  after  that  that  the  depositions  were 
sent  over;  is  that  correct,  that  you  recall? 

Mr.  Bentsen.  To  the  best  of  my  memory,  that's  correct. 

Senator  Sarbanes.  Well,  we  have  a  good  document  trail  here  I 
think  that  supports  the  view  so  it  seems  to  me  that — I  mean,  I 
don't  quite  see  what  point's  being  made  here  today.  It  seems  to  me 
that  nothing  occurred  to  impact  on  the  investigation  itself.  I  quoted 
at  some  length  from  the  deposition  of  Mr.  Cottos,  the  Assistant  In- 
spector General  for  Investigation  at  the  Treasury,  to  that  effect, 
notes  Cottos  has  to  be  filled  in  before.  Nothing  has  been  brought 
out  here  that  alters  that  in  any  way. 

Mr.  Ben-Veniste.  Mr.  Secretary,  if  I  may. 

With  respect  to  Mr.  Cutler's  requests  of  you,  to  the  extent  that 
anybody  not  familiar  with  the  minute  details  of  all  of  these  trans- 
actions might  be  misled,  is  it  not  the  case  that  Mr.  Cutler  never 
asked  you  to  enter  into  some  silent  conspiracy  where  you  would 
give  your  assent  to  his  request,  to  get  this  information? 

Mr.  Bentsen.  He  wouldn't  ask  that  and  I  wouldn't  do  it. 

Mr.  Ben-Veniste.  He  never  asked  you  to  keep  silent  or  secret  his 
conversation  with  you  about  this? 

Mr.  Bentsen.  No.  That's  right. 

Mr.  Ben-Veniste.  Indeed,  according  to  our  records,  on  June  30, 
1994,  Mr.  Cutler  announced  to  the  press  that  he  was  going  to  make 
or  had  made  just  such  a  request,  to  get  all  the  information  that  he 
could  get,  that  would  help  him  to  satisfy  his  obligation  to  the  Presi- 
dent and  then  derivatively  to  the  Congress  to  be  as  informed  as 
possible  on  these  facts. 

Mr.  Bentsen.  Fair  enough.  He  should. 
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Mr.  Ben-Veniste.  According  to  the  report  of  that  press  confej^- 
ence,  Mr.  Cutler  stated  we  will  be  coordinating  with  the  Treasury 
Inspector  General  with  respect  to  interviews  and  exchanges  of  fac- 
tual infonnation  on  the  Treasury  side  and  the  White  House  side, 
and  this  is  June  30,  1994. 

Finally,  Mr.  Cutler,  according  to  our  records,  in  his  testimony  be- 
fore the  House  of  Representatives,  the  House  Banking  Committee, 
on  July  26,  1994,  reiterated  that  he  had  made  such  requests  and 
had  engaged  in  such  exchanges  of  information.  After  all,  wasn't  the 
White  House  making  all  of  its  employees,  records,  and  documents 
available  to  the  Inspectors  General? 

Mr.  Bentsen.  Absolutely.  We  were  so  advised  that  they  had  been 
very  cooperative. 

Mr.  Ben-Veniste.  Did  you  have  any  reason  then  or  now  to  sus- 
pect that  the  White  House  was  not  being  completely  cooperative 
with  your  investigation? 

Mr.  Bentsen.  That's  one  of  the  reasons  I  agreed  to  send  the  dep- 
ositions over  to  them,  and  to  save  them  the  time  in  having  to  de- 
pose all  these  witnesses  because  they  had  to  have  the  information 
to  come  before  the  Congress. 

Mr.  Ben-Veniste.  It  is  our  information  that  Mr.  Cesca,  the  Act- 
ing, I  guess.  Deputy — I  guess  he  was  Deputy  Inspector  General  and 
Acting  Inspector  General  at  the  time,  made  the  determination  to 
send  those  transcripts  over,  so  it  was  a  decision  made  by  the  In- 
spector General's  Office,  as  we  understand  it. 

The  Chairman.  That's  in  contention.  Counsel. 

Mr.  Ben-Veniste.  That  was  Mr.  Cesca's  testimony. 

The  Chairman.  I  think  that's  a  point  of  contention,  but  go  ahead. 

Mr.  Ben-Veniste.  Moreover,  with  respect  to  the  summaries,  and 
I  recall  distinctly  that  the  plural  was  used,  it  is  my  recollection 
from  the  testimony  that  has  been  developed  before  this  Committee, 
so  as  not  to  mislead  you,  sir,  or  create  a  false  impression  that  there 
was  one  summary  sent  over  to  one  attorney  during  this  period  of 
time. 

Mr.  Bentsen.  Thank  you. 

Mr.  Ben-Veniste.  I  have  nothing  further. 

The  Chairman.  I  think  we  are  pretty  close  to  closing  this  up.  I 
know  Senator  Mack  has  an  observation.  I  would  like  to  make  an 
observation. 

Mr.  Secretary,  when  I  read  the  letter  which  you  have  before  you, 
which  you  have  referred  to,  July  23,  1994,  it  is  quite  clear  there 
are  specific  limitations  that  are  placed  on  the  transmittal  of  the 
IG's  report  to  the  White  House.  I  think  it  is  important — I  am  going 
to  read  part  of  it,  and  this  correspondence  is  to  Jane  Sherburne, 
Esquire,  Office  of  the  White  House  Counsel,  and  is  sent  to  her  by 
Stephen  J.  McHale,  Deputy  Assistant  General  Counsel  at  Treasury. 

He  says,  "As  we  have  discussed,  we  are  providing  this  to  you 
solely  to  assist  you  in  the  preparation  for  Mr.  Cutler's  testimony 
before  the  House  and  Senate  Banking  Committee  hearings.  You 
have  agreed  that  the  transcripts  we  are  providing  to  you  with  this 
letter" — I  think  this  is  important — "will  not  be  disclosed  publicly, 
or  shown  to  individuals  other  than  Mr.  Cutler,  who  may  be  called 
as  witnesses  by  either  Committee. 
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"Similarly,  you  have  agreed  not  to  disclose  these  transcripts  to 
Counsel  for  any  such  individuals.  Please  let  me  know  immediately 
if  our  understanding  of  our  agreement  is  not  correct." 

It  is  quite  specific  and  you  have  gone  to  great  lengths  to  handle 
this  correctly  and  appropriately,  but  we  know  of  at  least  one  of  the 
summaries  that  was  sent  3  days  later  to  a  counsel  for  a  member 
of  the  White  House,  who  testified  before  us,  and  that's  why  some 
of  us  are  deeply  concerned. 

When  I  read  this,  your  limitations  were  quite  explicit.  Reason- 
able people  may  or  may  not  agree  on  who  made  that  determination, 
I  understand.  If  you  listened — and  you  have  been  in  this  for  a  long 
time — to  the  testimony  of  witnesses  and  we  know  of  at  least  one 
and  who  knows  how  many  more  instances  of  the  tailoring  of  it  and 
I  say  "the  tailoring  of  it,"  having  witnesses  say  wait  until  you  hear 
so  and  so,  what  he  is  going  to  testify  to,  which  was  quite  different 
than  what  he  had  testified  to  previously,  it  is  incredible,  and  this 
business  about,  well,  they  testified  before  the  Special  Counsel. 

I  mean,  the  fact  is  we  don't  have  access  to  that  testimony,  no- 
body has  access  to  that  testimony,  and  certainly  we  don't  have  ac- 
cess to  Grand  Jury  testimony,  but  that's  one  of  the  things  that  is 
upsetting.  The  fact  is  that  this  happened  in  at  least  one  instance 
that  we  are  aware  of. 

Senator  Sarbanes. 

Mr.  Ben-Veniste.  Mr.  Chairman,  I  think  that  inadvertently  you 
indicated  that  the  witness  whose — who  was  the  recipient  of  that 
summary. 

The  Chairman.  I  think  it  was  the  attorney  for  the  witness. 

Mr.  Ben-Veniste.  The  attorney  for  the  witness  was  not  a  wit- 
ness, sir,  who  testified  before  this  Committee. 

The  Chairman.  The  individual  was  a  potential  witness  and  cer- 
tainly the  summary  should  not  have  been  sent  to  any  other  out- 
sider, none  whatsoever,  and  I  am  not  going  to  quibble  over  that, 
but  the  conditions  of  the  letter  were  not  followed.  Given  the  testi- 
mony of  witnesses  who  were  here  before — and  I  remember  quite 
clearly  Senator  Domenici  and  others  were  upset  over  the  very  care- 
fully crafted  testimony  of  witnesses  before  this  Committee  who,  in 
some  instances,  literally  contradicted  testimony  that  they  had 
given  previously. 

Mr.  Bentsen.  If  I  might  for  a  second. 

The  Chairman.  Sure. 

Mr.  Bentsen.  I  think  maybe  you  had  left  the  room  for  a  moment, 
Mr.  Chairman,  but  I  specifically  read  those  instructions  again  into 
the  record  here  because  I  think  they  are  quite  clear  and  quite  ex- 
plicit. 

The  Chairman.  They  are  and  I  commend  you,  Mr.  Secretary,  and 
again,  I  think  that  while  there  might  be  agreement  or  disagree- 
ment as  to  your  decision,  that's  a  decision  you  made,  you  took  it, 
frankly,  straight  on,  you  didn't  say  it  was  anybody  else's  but  even 
with  those  restrictions,  we  know  of  at  least  one  instance  within 
several  days  when  the  restrictions  were  not  adhered  to,  and  we 
thank  you. 

Senator  Mack. 
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OPENING  COMMENTS  OF  SENATOR  CONNIE  MACK 

Senator  Mack.  Thank  you,  Mr.  Chairman. 

I  want  to  focus  on  a  different  part  of  this  issue  that  has  to  do 
with  the  independence  of  the  Office  of  Government  Ethics  because 
frankly  the  report  was  kind  of  waved  around  here  at  the  earUer 
hearing  as  kind  of  a  shield,  stating,  you  know,  this  independent  in- 
vestigation, by  an  individual,  Steven  Potts,  who  was  appointed  by 
the  Bush  Administration,  therefore,  everything  that's  in  this,  you 
guys  just  ought  to  back  off,  nobody  has  done  anything  wrong.  I 
mean,  the  implication  is  that,  again,  since  it  is  the  Office  of  Gov- 
ernment Ethics  and  independent,  that  therefore  we  can  just  rely  on 
the  conclusion. 

I  am  under  the  impression  that  the  Office  of  Government  Ethics 
is  not  an  investigative  body;  is  that  correct? 

Mr.  Bentsen.  That's  correct. 

Senator  Mack.  That  I  assume  is  the  reason  that  the  Inspectors 
General  were  tasked  with  the  gathering  of  the  information? 

Mr.  Bentsen.  That's  right.  I  wanted  them  to  have  everything 
they  could  to  get  the  information  they  needed. 

Senator  Mack.  What  troubles  me  is  that  Francine  Kemer,  a 
member  of  the  General  Counsel's  Office  of  the  Treasury,  was 
tasked  with  the  responsibility  under  the  Inspector  General  of  the 
Treasury  to  gather  this  information,  and 

Mr.  Bentsen.  Senator,  I  think  they  went  to  every  source  they 
could. 

Senator  Mack.  No,  no,  no.  I  think  this  is  not  a  question  of  some- 
body going  to  a  source.  This  is  a  person  that  was  responsible  for 
seeing  that  sources  were  asked  to  participate,  that  is  a  person  who 
had  a  major  role  in  the  development  of  this  report. 

Mr.  Bentsen.  My  understanding,  she  was  transferred  to  the  IG 
and  was  under  their  surveillance  and  under  their  administration. 

Senator  Mack.  Where  was  she  transferred  from? 

Mr.  Bentsen.  From  General  Counsel's  Office. 

Senator  Mack.  We  are  also  now  privy  to  information  that  again, 
the  Inspector  General  accepted  that  with  the  understanding  that 
there  would  be  no  more  communication  between  Francine  Kerner 
and  the  General  Counsel,  and  we  know  that  that  is  not  the  case. 

Mr.  Bentsen.  That  I  don't  know. 

Senator  Mack.  I  am  not  suggesting  that  you  do.  Let  me  make 
that  clear.  But  that  leads  me  to  this  point.  Again,  we  do  have  infor- 
mation now  that  there  were  conversations,  this  person  was  in- 
volved in  the  so-called  editing  of  the  report,  and  I  might  add  as 
well  that  during  the  process  of  this  editing  they  had  available  to 
them  in  the  General  Counsel's  Office  the  depositions,  so  here  you 
had  the  General  Counsel's  Office,  an  individual  who  had  been 
transferred  to  the  IG  with  the  stipulation  there  would  be  no — in  es- 
sence, no  more  contact  with  the  General  Counsel,  sitting  down  in 
the  General  Counsel's  Office  reviewing  the  report  that  was  going 
to  be  made  with  depositions,  does  that  strike  you  as  maybe  under- 
mining the  independence 

Mr.  Bentsen.  No,  no,  it  does  not.  It  certainly  doesn't. 

Senator  Mack.  You  don't  think 

Mr.  Bentsen.  Let  me  respond  to  you. 
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I  think  the  IG  has  the  responsibiUty  to  evaluate  all  of  this,  to  use 
every  source  they  can  to  get  the  information  they  need.  That's  what 
they  have  to  do  and — you  dismissed  Steve  Potts.  I  don't  dismiss 
him.  I  think  he  is  a  man  of  high  integrity. 

Senator  Mack.  Don't  try  to  shove  this  off  on  him.  I  didn't  make 
that  point  at  all,  not  at  all. 

Mr.  Bentsen.  You  sort  of  pushed  it  off,  that  we  are  to  accept  him 
without  question. 

I  think  that — I  did  not  know  of  a  more  independent  agency  I 
could  go  to.  I  wanted  to  get  to  the  bottom  of  it. 

Senator  Mack.  That  is  not  the  question.  The  question  is,  about 
the  information  that  was  given  Mr.  Potts,  whether  that  was  in  fact 
independent.  What  I  am  saying  to  you  is  that  the  Inspector  Gen- 
eral, that  is,  using  someone  from  the  General  Counsel's  Office  that 
has  a  relationship  with  a  person  who  is  under  investigation,  who 
subsequent  to  that  assignment  went  back  and  had  further  con- 
versations along  with  the  depositions  making  edits  to  that  report, 
then  that  report  goes  to  the  Office  of  Government  Ethics,  I  think 
in  my  mind  that  clearly  raises  questions  about  the  independence 
of  the  information,  not  of  the  Office  of  Gk)vernment  Ethics,  but  of 
what  in  fact  came  out  of  Treasury.  That  is  the  point  that  I  am 
making. 

Mr.  Bentsen.  We  don't  share  the  same  opinion  there. 

Senator  Mack.  I  will  go  back.  I  didn't  say  that  you  were  aware 
of  this.  What  I  am  asking  you  about,  though,  does  it  not  cause 
some  concern  now? 

Mr.  Bentsen.  No. 

Senator  Mack.  To  think  that  this  information  would  have  been 
put  together  by  an  individual  that,  in  fact,  came  from  the  General 
Counsel's  Office  and 

Mr.  Bentsen.  I  have  more  confidence  in  the  integrity  of  these 
people  than  apparently  you  do. 

Senator  Mack.  We  are  talking  about  perceptions.  You've  been  in 
this  business  a  long  time  and  you  know  what  perceptions  can  do. 

Mr.  Bentsen.  Wasn't  to  get  to  reality.  That's  what  I  have  been 
striving  for. 

Senator  Mack.  Let  me  pick  up  on  one  other  point  then. 

Until  the  questioning  about  what  happened,  why  this  report  was 
not  available  to  the  Committee,  some  4  days  after,  again,  you 
might  have  to  refresh  the  exact  date  but 

Mr.  Chertoff.  July  27. 

Senator  Mack.  July  27,  and  we  were  not  privy  to  that  because 
it  was  not  sufficiently  completed,  and  your  response  to  the  question 
by  Counsel  with — apparently  the  White  House  Counsel  had  not 
completed  his  report,  which  says  to  me  that  now  this  independent 
report  that  was  going  to  be  going  to  the — Office  of  Government 
Ethics  was  also  going  to  have  input  from  the  White  House  General 
Counsel.  I  really  have  serious  questions  about  the  so-called  inde- 
pendence. 

Mr.  Bentsen.  I  don't  see  that.  Input  from  the  White  House  Gen- 
eral Counsel? 

Senator  Mack.  That  was  the  impression  I  got  from 

Mr.  Bentsen.  Office  of  Government  Ethics,  I  don't  see  that. 

Senator  Mack.  Read  this.  Make  sure  we  are  on  the  same  point. 
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Mr.  Chertoff.  I  think  the  Senator  was  referring  to  a  previous 
answer. 

Mr.  Ben-Veniste.  Can  the  witness  be  provided  with  the  docu- 
ment? 

Mr.  Chertoff.  We  will  get  it  down. 

Mr.  Ben-Veniste.  609. 

Mr.  Chertoff.  06098. 

Mr.  Ben-Veniste.  What  are  you  quote 

Senator  Sarbanes.  What  is  the  document? 

Mr.  Chertoff.  Memorandum  from  the  Deputy  Attorney  (General 
to  Edward  Knight,  the  Executive  Secretary  and  Senior  Adviser  to 
the  Secretary,  subject.  Congressional  staff  requests  for  witness 
interview  transcripts.  It  is  dated  July  27,  1994,  which  is  4  days 
after  the  same  transcripts  were  transmitted  to  the  White  House  on 
the  understanding  that  as  of  July  23  the  report  of  the  Inspector 
General  was  essentially  complete. 

Now,  4  days  later,  Mr.  Knight  writes  to  Mr.  Cesca  the  following, 
and  Mr.  Secretary,  if  you  would  follow  along  with  me: 

I  have  advised  the  Secretary  that  you  have  received  a  request  from  the  staff  of 
the  Senate  Banking  Committee  for  transcripts  of  your  inquiry  into  the  Treasury- 
White  House  contacts.  Because  your  inquiry  is  intended  to  support  the  Office  of 
Government  Ethics,  in  responding  to  the  Secretary's  request  for  its  opinion,  your 
inquiry  cannot  be  considered  complete  until  the  Office  of  Government  Ethics  has  ad- 
vised you  that  it  has  all  of  the  information  necessary  to  issue  its  opinion.  Accord- 
ingly, the  Secretary  has  asked  me  to  inform  you  that  he  believes  that  none  of  the 
transcripts  of  witness  interviews  conducted  in  the  course  of  your  investigation 
should  be  released  outside  of  the  Executive  Branch  until  your  report  is  finalized  and 
the  Office  of  Government  Ethics  has  provided  the  Secretary  with  its  opinion. 

So  that  as  of  July  27,  the  report  is  not  final  when  the  Senate 
asks  for  it,  but  as  of  July  23,  it  is  final  when  the  White  House  asks 
for  it.  I  believe  that  the  question  that  I  had  asked  that  Senator 
Mack  was  following  up  on  was  why  was  there  a  different  rule  of 
what  constitutes  a  final  report  for  the  White  House  and  for  the 
Senate.  I  believe  the  answer  that  we  got  was  that  the  material 
shouldn't  be  turned  over  to  the  Senate  until  Mr.  Cutler  had  com- 
pleted his  investigation. 

Senator  Mack.  Right,  and  again,  my  point  there  is  it  seems  like 
this  independent  report 

Mr.  Bentsen.  That's  the  Executive  Branch  working  for  the  Presi- 
dent. I  don't  see 

Senator  Mack.  I  am  raising,  Mr.  Secretary,  the  question  of  the 
independence  of — I  just — it  strikes  me  as  the  same  kind  of  thing 
that  was  going  on  in  the  General  Counsel's  Office,  with  reviewing 
and  editing  of  the  report,  and  I  just  raised  the  question  of  its  inde- 
pendence. That's  all. 

Mr.  Bentsen.  I  don't  question  its  integrity. 

The  Chairman.  Senator  Sarbanes. 

Senator  Sarbanes.  Mr.  Secretary,  let  me  say  for  the  record  I 
think  you  handled  this  thing  in  a  very  professional  way. 

Mr.  Bentsen.  Thank  you. 

Senator  Sarbanes.  I  am  quite  concerned  about  the  inference  in 
a  lot  of  these  lines  of  questions  that  have  been  put  to  you  this 
morning. 
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Now,  you  know,  in  fact,  the  Deputy  Inspector  General,  with  re- 
spect to  Ms.  Kerner,  moved  her  out  of  the  supervision  of  the  Office 
of  General  Counsel  and  put  her  under  the  Inspector  General. 

Mr.  Bentsen.  That's  correct. 

Senator  Sarbanes.  First  of  all,  he  said  in  this  memo: 

It  is  important  that  the  Office  of  Counsel  to  the  Inspector  General,  headed  by 
Francine  Kerner,  continue  to  provide  independent  legal  advice  and  services  during 
the  course  of  the  investigation. 

He  then  went  on  to  say,  this  is  the  Deputy  Inspector  General  this 
is  a  memo  to  the  General  Counsel: 

Given  the  nature  of  the  inquiry,  we  have  therefore  agreed  that  Ms.  Kerner  and 
members  of  her  staff  will  report  solely  to  the  Inspector  General  on  any  matters  re- 
lating to  the  investigation.  Neither  Ms.  Kerner  nor  her  staff  will  communicate  any 
information  about  the  substance  of  this  inquiry  without  specific  authorization  from 
the  Inspector  General. 

Then  later,  close  this  out  by  saying: 

By  taking  these  steps,  the  agency  will  help  allay  any  misperception  that  legal  ad- 
vice and  services  are  ijeing  affected  by  people  whose  activities  may  be  subject  to  re- 
view. 

So  it  seems  to  me  that  every  step  along  the  way,  you  were  trying 
to  define  it  in  a  way  to  ensure  a  full  and  independent  inquiry,  and 
obviously  the  people  who  conducted  the  inquiry  believe  that's  what 
happened.  Because  I  quoted  earlier  from  the  deposition  of  the  As- 
sistant Inspector  General  in  fact  at  another  place  in  the  record,  in 
his  deposition,  the  question  was: 

Question:  You  investigated  a  wide  range  of  activities? 

Answer:  Yes. 

Question:  Are  you  proud  of  the  results  of  your  investigation? 

Answer:  Yes,  I  am. 

Question:  Did  you  consider  the  investigation  to  have  been  thorough? 

Answer:  Yes. 

Question:  Complete? 

Answer:  Yes. 

Question:  Accurate? 

Answer:  Yes. 

Question:  Professional? 

Answer:  Yes. 

Question:  Do  you  have  any  reason  to  believe  that  the  results  of  your  investigation 
were  tainted  in  any  way  by  anything  that  occurred  during  the  course  of  the  inves- 
tigation? 

Answer:  Of  our  actual  investigation,  no. 

Question:  Is  there  any  further  investigating  you  would  have  had  done  if  you  had 
a  little  more  time? 

Answer:  No. 

Question:  Is  there  anyone  else  you  would  have  spoken  with? 

Answer:  No.  We  had  access  to  all  the  witnesses  that  we  deemed  necessary.  No  one 
restricted  us  on  witnesses,  whether  it  be  the  White  House,  Treasury,  RTC,  everyone 
we  felt  we  had  to  interview  was  made  available  to  us. 

Question:  Did  you  receive  access  to  all  the  documents  that  you  felt  you  needed 
access  to? 

Answer:  Yes,  we  did. 

Question:  No  one  tried  to  impede  your  access  to  documents? 

Answer:  No,  they  did  not. 

So,  I  think  you  moved  on  this  when  the  information  available  to 
you  seemed  to  require  that  you  move  very  early,  earlier  than  any- 
one else,  I  believe. 

Mr.  Bentsen.  That's  correct,  I  was  the  first  one  to  move  on  it. 

Senator  SARBANES.  In  the  Executive  Branch  of  the  Government, 
and  I  accept  your  testimony  this  morning  that  what  you  were  seek- 
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ing  was  a  full  and  thorough  and  complete  and  accurate  and  profes- 
sional inquiry  and  I  think  that's  what  transpired. 

Mr.  Bentsen.  Thank  you,  and  I  certainly  concur  with  that. 

Senator  Bryan.  If  Senator  Sarbanes  would  yield.  It  is  2  hours 
after  this  hearing  begins.  I  don't  believe  anybody  has  questioned 
the  propriety  of  the  Secretary's  handling  of  this  issue.  There  may 
be  some  difference  of  opinion  after  he  gave  the  order  to  begin,  as 
to  the  handling  of  some  of  the  information  but  nobody  has  ques- 
tioned the  handling  of  this  by  the  Secretary  himself. 

Senator  Sarbanes.  The  questions  earlier,  before  the  Senator  ar- 
rived, because  the  Secretary  was  questioned  on  the  basis  of  a 
memorandum  prepared  for  Lloyd  Cutler  for  a  lunch,  and  material 
was  lifted  out  of  that  memorandum  suggesting  that  this  was  the 
subject  of  the  luncheon  discussion.  It  then  turns  out  that  that 
memorandum  was  prepared  not  for  the  lunch  of  the  Secretary  with 
Lloyd  Cutler  but  for  a  meeting  that  occurred  a  week  later. 

Yet  the  Secretary  was  subjected  to  a  whole  line  of  questioning 
this  morning,  suggesting  off  of  this  memorandum,  in  effect,  that 
you  must  have  been  talking  about  these  things  that  were  contained 
in  that  memorandum.  That  memorandum  applied  to  a  meeting  that 
happened  a  week  later  and  had  nothing  to  do  with  the  Secretary. 

The  Chairman.  Senator  Murkowski. 

OPENING  COMMENTS  OF  SENATOR  FRANK  H.  MURKOWSKI 

Senator  Murkowski.  Thank  you  very  much. 

Lloyd,  it  is  nice  to  see  you. 

Mr.  Bentsen.  Senator,  let  me  tell  you  something,  once  you  leave 
this  place 

Senator  Murkowski.  Go  ahead. 

Mr.  Bentsen.  — I  miss  my  friends  but  I  sure  do  not  miss  the 
process. 

Senator  Murkowski.  Mr.  Secretary,  obviously  we  very  much  ap- 
preciate your  willingness  to  come  before  this  Committee  and  re- 
spond to  a  broad  variety  of  wide-ranging  questions  and  as  you 
served  so  nobly  in  this  body  as  well  as  your  tenure  as  Secretary 
of  the  Treasury,  from  time  to  time  things  come  up  that,  you  know, 
you  don't  necessarily  get  a  satisfactory  answer  to,  and  one  aspect 
of  your  service  that  has  troubled  me  for  some  time,  since  it  was  one 
of  those  issues  that  an  honorable  man  was  nominated  for  the  head 
of  the  RTC,  Stanley  Tate,  I  think  you  know  Stanley  Tate,  nomi- 
nated by  the  President  and  then  a  rather  serious  number  of  innu- 
endos  and  suggestions  resulted  in  Mr.  Tate  not  having  formally 
been  given  an  opportunity  by  the  Senate,  the  Banking  Committee, 
to  have  a  hearing,  which  is  very,  very  unusual. 

Mr.  Bentsen.  That's  correct. 

Senator  Murkowski.  Your  role  was,  as  mine,  I  was  not  a  Mem- 
ber of  the  Banking  Committee,  but  just  following  it,  I  found  it  ex- 
traordinary that  he  would  be  denied,  a  Presidential  nominee,  that 
he  would  be  denied  and  as  you  would  recall,  he  was  to  head  up  the 
RTC.  We  talk  about  qualifications  and  honorable  people  and  Stan, 
I  think,  was  Chairman  of  Region  1  of  RTC? 

Mr.  Bentsen.  That's  right. 

Senator  MuRKOWSKi.  That  extensively  in  Washington — clearly 
was  qualified  for  the  position? 
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Mr.  Bentsen.  I  certainly  thought  so. 

Senator  MURKOWSKI.  He  was  acting  for  about  4V2  months,  I  be- 
Heve,  and  he  was  reporting  to  Roger  Altman,  as  Acting  CEO,  if  I 
am  correct.  But,  because  of  his  knowledge  and,  of  course,  at  that 
time  Whitewater  was  not  an  issue,  I  am  wondering  if  you  could  or 
would  care  to  fill  us  in  a  little  bit  on  just  how  a  person  of  Stan's 
integrity  and  qualifications  would  receive  a  Presidential  nomina- 
tion and  then  be  kind  of  moved  out  through  the  back  door,  so  to 
speak,  and  never  get  an  opportunity  to  really  make  a  contribution 
based  on  his  experience  and  expertise. 

Mr.  Bentsen.  Senator,  I  certainly  share  your  frustration  on  that 
one.  It  was  not  easy  to  find  somebody  to  head  up  the  RTC.  It  was 
an  agency  that  was  in  trouble,  was  in  the  process  of  dissolution, 
it  was  not  some  career  advancement,  I  assure  you.  Mr.  Tate  had 
filled  a  partial  responsibility  and  discharge  it  well  in  handling  the 
region,  and  he  had  extensive  broad  experience  in  real  estate,  frank- 
ly, I  thought  he  was  an  ideal  choice  and — I  was  delighted  he  was 
willing  to  serve,  but  I  could  not  get  a  hearing  for  him  for  confirma- 
tion. I  think  personalities  became  involved  in  that  one. 

Senator  MuRKOWSKi.  Well,  I  think  the  record  speaks  for  itself  I 
am  not  going  to  pursue  the  line,  Mr.  Chairman.  But  I  think  it's  un- 
fortunate, as  you  pointed  out,  that  all  the  powers  that  be  could  not 
persuade  the  Chairman  of  the  Banking  Committee  to  give  him  a 
hearing. 

Clearly  there  was  perhaps  a  political  reason,  but  I  can  only  con- 
clude that  there  was  some  reservation  based  on  his  political  affili- 
ation and  his  intimate  knowledge  that  if  in  that  position,  it  might 
provide  an  individual  with  extra  original  knowledge  trying  to  get 
to  the  bottom  of  Madison  Guaranty  and  others,  which  is  a  respon- 
sibility that  you  had  and,  of  course,  the  responsibility  of  this  Com- 
mittee as  we  address  this  ongoing  issue. 

I  gather  there  is  not  much  more  to  say  about  it.  It's  done  and 
over  but  clearly  an  American  that  was  willing  to  put  his  time  and 
effort  and  knowledge  to  serve  and  nominated  by  the  President  was 
given  an  extraordinary  runaround  in  the  process. 

The  Chairman.  Thank  you,  Senator. 

Mr.  Chertoff 

Mr.  Chertoff.  Thank  you,  Mr.  Chairman. 

Let's  go  back  to  the  letter  that  Senator  Sarbanes  had  raised  with 
you.  It  may  be  that  the  real  issue  we're  honing  in  on  here,  this  is 
a  letter  of  June  27  from  Jean  Hanson 

The  Chairman.  Do  you  have  a  copy  of  that  letter? 

Mr.  Chertoff.  This  is  the  letter  Senator  Sarbanes  read  from 
earlier.  While  your  counsel  is  looking,  let  me  say  the  issue  here  is 
that  things  were  going  on  that  you  were  not  aware  of  at  the  De- 
partment, such  as  the  objection  of  the  RTC  Inspector  General,  such 
as  the  way  in  which  things  were  being  handled.  I  think  everybody 
understands  that  when  you  run  a  large  department  or  large  busi- 
ness, you  delegate  things.  But  nevertheless,  we  have  to  ask  you 
about  whether  you  knew  about  certain  things. 

The  Chairman.  Would  Counsel  pause  for  just  a  moment?  This  is 
a  letter  that  Senator  Sarbanes  moments  ago  or  a  few  minutes  ago 
referred  to.  Why  don't  you  take  a  minute,  refamiliarize  yourself 
with  it. 
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Mr.  Chertoff.  Mr.  Secretary,  you've  had  an  opportunity  to  look 
at  the  letter? 

Mr.  Bentsen.  Yes. 

Mr.  Chertoff.  The  particular  paragraph  that  Senator  Sarbanes 
brought  to  your  attention,  which  seemed  to  be  very,  very  important 
to  the  Inspectors  General,  was  the  agreement  here  that  Ms.  Kerner 
and  members  of  her  staff — and  Ms.  Kerner  was  part  of  the  Office 
of  General  Counsel — will  report  solely  to  the  Inspector  General  on 
any  matters  relating  to  the  investigation.  Neither  Ms.  Kerner  nor 
her  staff  will  communicate  any  information  about  the  substance  of 
this  inquiry  without  specific  authorization  from  the  Inspector  Gen- 
eral. 

So  you  understand  that  the  arrangement  was  that  if  you  were 
going  to  have  a  lawyer  from  Ms.  Hanson's  own  office  working  on 
this,  she  had  to  be  absolutely  separated  from  everybody  else  in  the 
Office  of  General  Counsel  in  terms  of  reporting  or  talking  about  the 
substance  of  the  inquiry. 

I  think  the  problem  that's  arisen,  and  Senator  Mack  talked  about 
it  earlier,  is  that  there's  a  considerable  body  of  evidence  that  Ms. 
Kerner  was  in  fact  furnishing  copies  of  the  transcripts  to  the  other 
members  of  the  Office  of  General  Counsel,  was  consulting  with 
other  members  of  the  Office  of  the  G^eneral  Counsel  in  terms  of 
having  them  review  the  draft  report,  all  of  which  appears  to  have 
been  her — a  decision  she  made  or  that  was  made  without  author- 
ization of  the  attorney — Inspector  General  and  an  apparent  viola- 
tion of  this  agreement. 

My  question  to  you,  Mr.  Secretary,  is  this.  Did  you  know  or  did 
anybody  inform  you  at  the  time  that  Ms.  Kerner  was  doing  things 
and  communicating 

Mr.  Bentsen.  No. 

Mr.  Chertoff.  Let  me  finally  turn  to- 


Mr.  Bentsen.  My  understanding,  as  I  read  this,  I  would  not 
think  that  would  preclude  her  from  requesting  information. 

Mr.  Chertoff.  I  am  not  talking  about  requests  for  information. 
Everyone  agrees  that's  appropriate.  I  am  talking  about  giving  infor- 
mation, not  asking  for  it,  giving  it. 

My  last  question  is  about  the  issue  of  who  made  the  decision  and 
who  was  consulted  in  turning  over  the  documents  to  the  White 
House.  My  understanding,  from  your  testimony  here  and  the  an- 
swers to  questions,  is  that  it  was  your  impression  that  the  Inspec- 
tor General  had  been  consulted  about  the  propriety  of  turning 
these  depositions  over 

Mr.  Bentsen.  Frankly,  I  should  not  make  a  supposition.  I  don't 
know. 

Mr.  Chertoff.  Well,  I  have  to  remind  you,  Mr.  Secretary,  of 
your — do  you  have  a  copy  of  your  testimony  from  last  year  before 
you?  I  will  get  you  a  copy.  It's  page  20.  What  I  will  even  do  is  I 
will  give  you  a  highlighted  copy  of  my  own.  August  3,  page  20.  This 
is  one  example. 

The  Chairman.  Why  don't  you  wait  until  you  get  this  copy  be- 
cause it's  highlighted  and  it  will  take  you  specifically  to  the  section. 

Mr.  Bentsen.  Thank  you. 

Mr.  Chertoff.  You  give  an  answer  to  Senator  Bond's  question, 
I'll  direct  your  attention. 
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Mr.  Bentsen.  Apparently  I  did. 

Mr.  Chertoff.  I  will  help  you  out,  direct  your  attention  to  the 
middle  of  the  page,  there's  a  long  answer  and  you  discuss  the  turn- 
ing over  of  the  depositions  to  Mr.  Cutler,  and  then  I'm  particularly 
interested  in  the  last  paragraph  where  you  say:  "Now  let  me  say 
further  that  I  asked  the  IG  about  the  propriety  of  it,  to  be  sure  of 
that  regard." 

Mr.  Bentsen.  Apparently  I  did. 

Mr.  Chertoff.  So  you  recall  doing  that  or,  at  least,  being  in- 
formed that  there  had  been  a  consultation  with  the  Inspector  Gen- 
eral? 

Mr.  Bentsen.  I  apparently  did. 

Mr.  Chertoff.  The  problem  we're  having  is  this.  The  Counsel  to 
the  RTC  Inspector  General  flatly  objected  to  turning  over  any  tran- 
scripts and  didn't  learn  about  the  transcripts  being  turned  over 
until  she  found  out  about  it  from  watching  television. 

Mr.  Bentsen.  Let  me  tell  you,  that  was  my  decision.  I  have  said 
that. 

Mr.  Chertoff.  But  the  issue  again  is  related  to  consulting  the 
Inspector  General.  Here  you  seem  to  indicate  it  was  your  under- 
standing that  the  Inspector  General  had  been  consulted  about 
turning  over  the  documents.  I  am  trying  to  reconcile  that  with  the 
RTC 

Mr.  Bentsen.  Which  one  of  the  Inspectors  CJeneral  are  we  talk- 
ing about? 

Mr.  Chertoff.  Let  me  address  both  of  them. 

The  Counsel  to  the  RTC  Inspector  General  has  testified  to  us 
that  she  objected  to  it  and  was  never  consulted  about  it.  The  Treas- 
ury Inspector  General  said  in  his  testimony  that  he  was  consulted 
about  it  on  Saturday  and  came  to  the  conclusion  on  Saturday 
evening  around,  somewhere  between  6  p.m.  and  7  p.m.  on  July  23 
that  it  would  be  OK,  that  he  would  agree  to  it.  Not  that  he  had 
requested  it  but  that  he  would  agree  to  it,  and  yet  it  appears  from 
other  evidence  that  the  documents  were  actually  turned  over  before 
the  Treasury  Inspector  General  reached  his  decision,  that  in  fact 
they  were  packaged  that  morning  and  taken  over  to  the  White 
House  by  some  of  your  subordinates  in  the  afternoon.  So  again,  is 
this  something  you  were  aware  of  or  is  this  something  that's  new 
to  you  here? 

Mr.  Bentsen.  The  timing,  no,  I  wasn't  aware  of  the  timing. 

Mr.  Chertoff.  The  fact  that  it  occurred  before  either  Inspector 
General  had  approved? 

Mr.  Bentsen.  No,  no,  if  that's  the  case,  no,  I  did  not  know  that. 

Mr.  Chertoff.  Thank  you,  Mr.  Chairman. 

The  Chairman.  We  have  no  further  questions.  Mr.  Secretary,  I 
want  to  thank  you  for  coming  in. 

Mr.  Bentsen.  Thank  you. 

The  Chairman.  Well,  I  want  to  thank  you  for  your  forthrightness 
because  I  do  believe  that  you  have  testified  not  only  to  the  best  of 
your  ability  but  in  a  very  straightforward  manner.  I  also  believe 
that  given  the  information  that  we  have,  that  certainly  you  don't 
have  all  of  it  nor  should  you,  nor  could  you  even  if  you  had  it  at 
your  disposal,  reconcile  differences  in  terms  of  what  your  under- 
standing was  and  things  that  took  place  with,  and  in  some  cases. 
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without  your  knowledge.  So  I  think  the  record  is  clear,  though,  that 
there  was  in  at  least  one  instance  the  dissemination  of  a  summary 
to  a  potential  witness  that  was — the  counsel  to  potential  witness, 
that  was  absolutely  inappropriate  and  went  beyond  what  your  let- 
ter had  authorized;  but  again  I  think  it  is  only  fair  to  say,  I  think 
at  least  one  of  my  colleagues,  if  not  a  number  of  them,  deeply  ap- 
preciate your  testimony,  your  forthrightness,  and  your  candor. 

Mr.  Bentsen.  Thank  you  very  much,  Mr.  Chairman. 

Senator  MURKOWSKI.  If  I  could  make  a  point,  Lloyd,  I  very  much 
appreciate  your  comments  on  Stanley  Tate,  and  I  think  that  goes 
a  long  way  to  make  Mr.  Tate  feel  at  least  that  he  had  made  an 
effort  and  was  willing  to  make  a  contribution.  It  is  kind  of  an  ex- 
traordinary set  of  circumstances  that  both  you  and  the  President 
who  nominated  him  could  not  prevail  on  the  powers  that  be  but 
that's  the  way  some  things  happen  in  Washington,  DC. 

Mr.  Bentsen.  Sometimes  it's  pretty  tough  to  serve. 

Senator  Sarbanes.  Mr.  Chairman,  I  would  like  to  make  just  a 
couple  points  for  the  record.  First  of  all,  I  think  the  Secretary 
ought  to  know  that  Mr.  Cutler  in  his  deposition  said  he  did  not  pro- 
vide the  transcripts  to  anyone. 

Now,  there's  a  question  about  summaries.  Apparently,  that  may 
have  occurred  in  one  instance  to  a  witness  who  was  not  called,  so 
there's  some  argument  about  whether  that  material  ought  to  be 
furnished.  I  mean,  some  assert  that  it  ought  to  be  in  the  process 
of  trying  to  have  a  complete  investigation. 

After  all,  the  people  have  been  deposed  and  they're  on  the  record 
and  you're  trying  to  fmd  out  what  happened.  You're  not  trying  to 
play  a  game  to  catch  people  out,  I  assume,  not  a  gotcha  game. 

But  in  any  event.  Cutler's  testimony  in  depositions  here  is  that 
none  of  the  transcripts  were  furnished  to  others.  There's  some  ar- 
gument now  about  this  summary,  but  in  any  event,  that  was  for 
a  witness  who  was  not  called. 

I  want  to  thank  you  very  much  for  your  forthright  testimony  this 
morning,  despite  the  fact  that  on  more  than  one  occasion  you  were 
questioned  on  the  basis  of  faulty  premises. 

I  have  sat  here  and  watched  this  and  tried  on  occasion  to  inter- 
vene because  I  thought  what  was  being  done  was  terribly  unfair  to 
the  witness,  to  put  a  line  of  questioning  to  the  Secretary  on  the 
basis  of  a  memorandum  which  supposedly  applied  to  a  luncheon  he 
had  and  then  discover  that  that  memorandum  applied  to  a  com- 
pletely different  meeting  a  week  later  with  which  the  Secretary 
had  absolutely  nothing  to  do,  I  think  is  just  some  indication  of 
some  of  the  process  we've  gone  through  this  morning,  and  as  usual, 
the  Secretary  has  handled  it  in  an  unflappable  and  professional 
way. 

I  also  want  to  underscore  again  that  I  think  the  responses  that 
were  given  to  the  questions  were  appropriate.  I  don't  see  how  the 
questions  that  were  submitted  to  the  Treasury  and  which  were  an- 
swered could  have  been  answered — I  mean  a  big  to-do  was  made 
in  here  this  morning  because  the  questions  required — the  answers 
were  provided  on  behalf  of  the  Department,  not  Secretary  Bentsen 
personally. 

Mr.  Chairman,  it  seems  to  be  obvious  that  on  some  of  these  ques- 
tions— well,  let  me  just  quote  one: 
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During  his  Treasury  and  Resolution  Trust  Corporation  deposition,  John  Bowman 
was  shown  a  document  numbered  5658.  From  whose  file  was  this  document  ob- 
tained? Was  this  document  produced  to  the  Committee?  Are  there  other  copies  of 
this  document  in  Treasury  personnel  files?  If  there  are  other  copies  of  this  docu- 
ment, why  were  they  not  produced  to  the  Committee? 

Now,  I  mean  to  expect  the  Secretary  personally  to  answer  that 
question,  I  think,  is  ridiculous,  and  the  response  that  was  given 
from  the  Department  of  the  Treasury  was  an  appropriate  response. 

Mr.  Bentsen.  Thank  you. 

Senator  Sarbanes.  I  close  by  thanking  the  Secretary  for  coming. 
I  know  it  disrupted  his  plans  but  we  appreciate  your  testimony. 

The  Chairman.  Mr.  Secretary,  thank  you  very  much  for  coming. 
Deeply  appreciate  it. 

Mr.  Bentsen.  Thank  you,  Mr.  Chairman. 

The  Chairman.  We  are  under  some  time  constraints  and  in  an 
effort  to  move  along,  I'm  going  to  ask  that  our  second  panel  come 
forward.  John  Adair,  Inspector  General  of  the  Resolution  Trust 
Corporation;  Clark  Blight,  Assistant  Inspector  General  of  the  RTC; 
Steven  A.  Switzer,  Deputy  Inspector  General;  and  Patricia  Black, 
Counsel  to  the  ETC  Inspector  General. 

We  have  a  very  exhaustive  and  busy  schedule.  The  Chairman  in- 
tends to  keep  these  hearings  moving  so  that  we  can  complete  our 
task  as  expeditiously  as  possible.  Some  circumstances  beyond  our 
control  will  necessitate  obvious  delays,  so  unless  we  continue  push- 
ing forward,  we  will  encounter  a  situation  where  we  will  not  have 
completed  our  work  or  hearings  drag  out  and  we  are  accused  of 
running  into  the  political  season. 

The  political  season  is  already  here,  but  to  the  extent  that  I  can, 
I  really  believe  it  is  important  that  we  move  these  hearings  and  do 
the  job  as  thoroughly,  as  fairly,  and  as  expeditiously  as  possible. 
Could  we  get  the  witnesses  up? 

May  I  ask  you  all  to  stand  for  the  purposes  of  having  the  oath 
administered. 

[Whereupon,  John  Adair,  Patricia  Black,  Clark  Blight,  and  Ste- 
ven A.  Switzer,  were  called  as  witnesses  and,  having  first  been 
duly  sworn,  were  examined  and  testified  as  follows:] 

The  Chairman.  Let  me  start  with  Mr.  John  Adair  and  work  right 
across.  If  you  have  any  statement  that  you  would  like  to  give  to 
the  Committee  for  the  record,  we  would  be  delighted  to  receive  it. 

We  would  like  to  thank  you  for  your  cooperation,  for  being  here 
today  and  for  your  cooperation  with  the  Committee  staff. 

With  that  I  will  turn  to  Mr.  Giuffra. 

Mr.  Giuffra.  Thank  you,  Mr.  Chairman. 

Mr.  Adair,  you  are  a  statutory  independent — Inspector  General; 
am  I  correct? 

SWORN  TESTIMONY  OF  JOHN  ADAIR,  INSPECTOR  GENERAL 
OF  THE  RESOLUTION  TRUST  CORPORATION 

Mr.  Adair.  Yes. 

Mr.  Giuffra.  You  cannot  be  removed  as  Inspector  General  by  the 
CEO  of  the  RTC? 

Mr.  Adair.  That's  correct. 

Mr.  Giuffra.  You  don't  generally  report  on  the  substance  of  on- 
going investigations  to  the  CEO  of  the  RTC? 
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Mr.  Adair.  Generally  correct,  that's  right. 

Mr.  GlUFFRA.  You  don't  report  on  the  substance  of  ongoing  inves- 
tigations to  the  General  Counsel  of  the  RTC? 

Mr.  Adair.  No. 

Mr.  GlUFFRA.  Now,  sometime  in  March  1994,  you  learned  that 
Secretary  Bentsen  had  asked  the  Office  of  Government  Ethics  to 
examine  Treasury-White  House  contacts  regarding  Madison;  am  I 
correct? 

Mr.  Adair.  Yes. 

Mr.  GlUFFRA.  You  learned  at  some  time  in  the  spring  of  1994 
that  the  RTC  IG  and  the  Treasury  IG  would  participate  in  this  in- 
vestigation? 

Mr.  Adair.  That's  correct. 

Mr.  GlUFFRA.  You  learned  that  you  would  be  participating  be- 
cause the  Office  of  Government  Ethics  did  not  have  an  investiga- 
tive capacity;  is  that  correct? 

Mr.  Adair.  Yes. 

Mr.  GlUFFRA.  You  understood  that  the  OGE  would  rely  on  the  re- 
sults of  your  investigation  to  issue  a  report  on  the  propriety  of 
White  House-Treasury  contacts? 

Mr.  Adair.  Yes. 

Mr.  GlUFFRA.  Now,  did  you  understand  that  Secretary  Bentsen 
wanted  you  to  conduct  an  independent  investigation? 

Mr.  Adair.  Yes. 

Mr.  GlUFFRA.  You  understood  that  the  investigation  would  not  be 
an  independent  one  if  it  was  conducted  by  the  Office  of  General 
Counsel  of  the  Treasury  Department? 

Mr.  Adair.  That's  correct. 

Mr.  GlUFFRA.  Because  one  of  the  subjects  of  the  investigation 
was  the  General  Counsel  of  the  Treasury  Department? 

Mr.  Adair.  Yes. 

Mr.  GlUFFRA.  You  also  understood  that  the  investigation  would 
not  be  independent  if  it  was  conducted  by  the  White  House  Coun- 
sel's Offiice? 

Mr.  Adair.  I  think  that's  true,  yes. 

Mr.  GlUFFRA.  The  White  House  Counsel  is  not  a  statutory  In- 
spector General;  right? 

Mr.  Adair.  Right. 

Mr.  GlUFFRA.  Your  investigation  was  delayed  for  some  time,  I  be- 
lieve until  June  30,  1994,  because  of  concerns  expressed  by  then 
Independent  Counsel  Fiske.  Am  I  correct? 

Mr.  Adair.  Yes. 

Mr.  GlUFFRA.  Am  I  also  correct  that  Secretary  Bentsen  wanted 
the  OGE  to  issue  its  opinion  prior  to  the  Senate  and  House  hear- 
ings that  would  commence  toward  the  end  of  July  1994;  is  that  cor- 
rect? 

Mr.  Adair.  Yes. 

Mr.  GlUFFRA.  Now,  there  was  concern  among  some  at  the  RTC 
IG's  Office  about  your  ability  to  complete  your  investigation  within 
that  1-month  timeframe;  is  that  correct? 

Mr.  Adair.  Yes,  there  was. 

Mr.  GlUFFRA.  Ms.  Black,  I  believe  you  were  concerned  about  the 
Inspector  General's  ability  to  complete  the  investigation  within 
that  1-month  time  period;  am  I  correct? 
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SWORN  TESTIMONY  OF  PATRICIA  BLACK 

COUNSEL  TO  THE  INSPECTOR  GENERAL 

OF  THE  RESOLUTION  TRUST  CORPORATION 

Ms.  Black.  We  were  all  concerned  about  whether  that  was  do- 
able. 

The  Chairman.  Ms.  Black,  would  you  speak  into  the  microphone, 
please. 

Ms.  Black.  I  said  yes,  we  were  all  concerned  about  that. 

Mr.  Giuffra.  Ms.  Black,  you  are  the  Counsel  to  the  RTC  IG;  is 
that  correct? 

Ms.  Black.  That's  correct. 

Mr.  Giuffra.  During  this  period  you  attended  numerous  meet- 
ings with  representatives  of  the  Office  of  Government  Ethics,  the 
Treasury  IG,  and  the  White  House  during  the  investigation;  is  that 
correct? 

Ms.  Black.  That's  correct. 

Mr.  Giuffra.  During  the  investigation  you  worked  closely  with 
Francine  Kerner? 

Ms.  Black.  Yes. 

Mr.  Giuffra.  Who  is  Francine  Kerner? 

Ms.  Black.  Francine  Kerner  was  the  Counsel  to  the  Treasury  In- 
spector General. 

Mr.  Giuffra.  So  Francine  Kerner  was  your  counterpart  at  the 
Treasury  IG? 

Ms.  Black.  That's  correct. 

Mr.  Giuffra.  Now,  ultimately,  did  you  become  concerned  about 
Francine  Kerner's  independence? 

Ms.  Black.  I  had  concerns  because  she  was  located  organization- 
ally within  the  Office  of  General  Counsel  and  this  was  an  inves- 
tigation of  the  highest  ranking  members  of  that  office. 

Mr.  Giuffra.  You  understood  that  she  reported  to  Ms.  Hanson 
ultimately? 

Ms.  Black.  Ultimately. 

Mr.  Giuffra.  To  Mr.  Foreman,  who  was  the  Deputy  General 
Counsel  of  the  General  Counsel's  Office  at  the  Treasury? 

Ms.  Black.  He  was  also  in  the  chain  of  command. 

Mr.  Giuffra.  They  were  subjects  of  your  investigation? 

Ms.  Black.  Mr.  Foreman  was  at  least  a  critical  fact  witness.  Ms. 
Hanson  was  a  subject. 

Mr.  Giuffra.  Did  you  become  concerned  that  Ms.  Kerner  was 
transmitting  confidential  investigatory  information  to  members  of 
the  Treasury  Department  (General  Counsel's  Office? 

Ms.  Black.  During  the  course  of  the  investigation,  I  did  not  be- 
lieve that  to  be  true. 

Mr.  Giuffra.  Have  you  subsequently  learned  that  Ms.  Kerner 
was  transmitting  information  to  members  of  the  Office  of  General 
Counsel  of  the  Treasury  Department? 

Ms.  Black.  I  have  since  seen  evidence  that  indicates  that,  yes. 

Mr.  Giuffra.  Have  you  since  learned  that  she  communicated 
with  Mr.  Kenneth  Schmalzbach,  who  is  an  Assistant  General  Coun- 
sel in  the  Office  of  General  Counsel  of  the  Department  of  the 
Treasury? 

Ms.  Black.  Yes,  sir. 
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Mr.  GlUFFRA.  Do  you  have  a  belief  that  Ms.  Kerner  also  spoke 
to  Mr.  Foreman? 

Ms.  Black.  I  don't  know  about  that. 

Mr.  GlUFFRA.  Were  you  concerned  about  the  fact  that  Ms.  Kerner 
was  speaking  with  members  of  the  Office  of  General  Counsel? 

Ms.  Black.  At  the  outset  of  the  investigation,  I  had  numerous 
conversations  with  Ms.  Kerner,  and  that  may  be  what  you  are  ref- 
erencing with  regard  to  Mr.  Foreman.  There  were  conversations 
that  indicated  a  continual  contact  between  Ms.  Kerner  and  mem- 
bers of  the  General  Counsel's  Office,  which  was  of  some  concern  to 
me.  That  was  before  our  investigation  actually  started,  though. 

Mr.  GlUFFRA.  Mr.  Blight,  in  your  deposition  I  believe  you  testi- 
fied that  at  the  outset  of  the  investigation,  it  appeared  to  you  at 
least  that  Ms.  Kerner  was  an  "advocate  for  the  White  House."  Do 
you  recall  that  testimony? 
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Mr.  Blight.  Yes. 

Mr.  GlUFFRA.  Why  was  Ms.  Kerner  in  your  view  an  advocate  for 
the  White  House? 

Mr.  Blight.  Well,  we  had  a  meeting,  I  think  it  was  around  July 
5,  in  Mr.  Cesca's  office,  and  there  was  a  discussion  about  how  we 
were  going  to  deal  with  the  White  House  witnesses  and  just  inter- 
views in  general,  and  there  was  some — she  seemed  to  be  in  favor 
of — as  I  understand  it,  she  had  been  in  contact  with  one  of  the 
members  of  Mr.  Cutler's  staff  and  seemed  to  be  advocating  that  the 
White  House's  position  is  that  they  would  like  to  have  one  of  their 
lawyers  present  at  the  interviews  that  we  were  conducting. 

Mr.  GlUFFRA.  Mr.  Adair,  did  you  express  concern  to  Mr.  Cesca, 
who  I  believe  was  the  Deputy  Treasury  IG,  and,  in  effect,  the  Act- 
ing Treasury  IG,  with  regard  to  Ms.  Kerner's  involvement  in  this 
investigation? 

Mr.  Adair.  Yes,  I  did.  I  called  him  early  in  June,  I  think  around 
June  2,  and  suggested  that  perhaps  he  would  be  willing  to  accept 
my  Counsel,  Patricia  Black,  as  the  Counsel  for  both  of  us  and  re- 
move Francine  from  the  investigation,  since  she  was  an  employee 
of  the  Office  of  General  Counsel,  and  I  thought  that  certainly  gave 
a  bad  appearance  for  our  investigation. 

Mr.  GlUFFRA.  That  was  because  the  investigation  was  centered 
in  part  on  Ms.  Hanson? 

Mr.  Adair.  The  General  Counsel,  that's  correct. 

Mr.  GlUFFRA.  Now,  ultimately,  was  there  an  agreement  reached 
with  regard  to  the  setting-up  of  a  Chinese  wall  between  Ms.  Kerner 
and  the  Office  of  General  Counsel? 

Mr.  Adair.  Yes,  there  was.  Mr.  Cesca's  memorandum  to  Jean 
Hanson,  which  I  believe  has  been  referred  to  earlier  today,  was  ar- 
ranged with  the  Counsel,  that  Francine  would  be  walled  off  from 
the  Counsel's  Office. 

Mr.  GlUFFRA.  Mr.  Blight,  do  you  have  a  belief  as  to  whether  Ms. 
Kerner  violated  this  Chinese  wall  agreement? 

Mr.  Blight.  Well,  I  believe — well,  I  believe  she  did,  yes. 
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Mr.  GlUFFRA.  Do  you  believe  that  she  provided  information  to 
Mr.  Schmalzbach  in  violation  of  the  agreement? 
Mr.  Blight.  Yes. 

Mr.  GlUFFRA.  Mr.  Schmalzbach  was  an  Assistant  General  Coun- 
sel in  the  General  Counsel's  Office? 
Mr.  Blight.  Correct. 

The  Chairman.  Hold  on  now.  Tell  me  about  this  violation,  if  you 
might.  Can  you  be  a  little  more  specific?  What  was  your  concern 
about  the  so-called  wall  being  pierced? 

The  idea  that  a  Deputy  Counsel  in  the  Counsel's  Office  could  be 
the  Counsel  for  the  IG  where  the  General  Counsel  is  the  primary 
subject,  is  absolutely  inappropriate.  Our  distinguished  staff  may 
understand  the  intricacies  of  the  situation,  but  this  is  the  first  time 
I  have  heard  of  this  and  I'm  not  only  upset,  I'm  disturbed.  In  fact, 
we  should  have  had  these  witnesses  in  the  first  panel  instead  of 
the  second  panel  so  that  we  could  have  gone  over  how  this  hap- 
pened. 

No.  1,  to  suggest  that  you  can  have  someone  who  is  working  for 
the  very  person  being  investigated  play  an  integral  role  in  the  in- 
vestigation and  think  that  you're  going  to  build  a  Chinese  wall 
doesn't  make  sense.  I  mean,  the  whole  undertaking  was  tarnished 
from  the  start.  It  should  not  have  taken  place. 

No.  2,  I  don't  know  who  the  IG  was  at  the  time  who  permitted 
that,  whether  it  was  Cesca  or  someone  else,  but  I  would  like  to  un- 
derstand how  that  took  place. 

No.  3,  In  addition,  Mr.  Blight,  I  would  like  you  to  be  a  little  more 
specific  in  your  response  to  the  question  by  Mr.  Giuffra  in  which 
he  indicated  what  bothered  you  as  it  related  to  this  particular  indi- 
vidual. 

Mr.  Blight.  I  think  when  I  gave  my  deposition,  that  the  re- 
sponse I  gave  was  based  on  information  that  Ms.  Black  had  pro- 
vided to  me.  She  can  provide  it  more  directly. 

The  Chairman.  Ms.  Black,  would  you  care  to  enumerate  on  that? 

Ms.  Black.  I  believe  what  Mr.  Bhght  is  referring  to 

Senator  Sarbanes.  Mr.  Blight  is  the  one  who  made  the  charac- 
terization. 

The  Chairman.  That's  right,  but  Mr.  Blight  has  indicated  that 
this  took  place  and  that  Ms.  Black  had  provided  him  with  informa- 
tion that  led  him  to  that  conclusion.  Now  I'm  going  to  ask  Ms. 
Black  to  enumerate  the  facts  that  she  told  Mr.  Blight  that  led  him 
to  that  conclusion.  This  is  not  a  court  of  law,  and  we  are  going  to 
get  to  the  facts.  Ms.  Black,  what  facts  was  it  that  disturbed  you 
that  you  brought  to  Mr.  Blight's  attention? 

Senator  Sarbanes.  Now,  Mr.  Chairman,  Mr.  Blight  expressed  an 
opinion. 
The  Chairman.  Yes. 

Senator  SARBANES.  Mr.  Blight  ought  to  give  us  the  factual  basis 
for  that  opinion. 
The  Chairman.  He  did. 
Senator  Sarbanes.  No. 
The  Chairman.  Oh,  yes,  he  did. 

Senator  Sarbanes.  Then  if  we  want  to  hear  from  Ms.  Black  on 
her  view,  we  should.  But  Mr.  Blight  should  not  pass  off  his  factual 
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basis  to  Ms.  Black.  I  want  to  know  what  Mr.  Blight  thought  that 
led  him  to  make  that  characterization. 

The  Chairman.  I'm  going  to  reclaim  my  time,  but  in  the  spirit 
of  cooperation  it  is  proper  to  ask  Ms.  Black  these  questions.  Mr. 
Blight  indicated  that  he  came  to  a  conclusion,  and  we'll  go  back  to 
him,  based  upon  information  that  was  given  to  him  by  Ms.  Black. 
So,  that's  why  I'm  asking  Ms.  Black  about  the  information  that  she 
gave  him. 

Senator  Sarbanes.  We  ought  to  hear  from  Mr.  Blight. 

The  Chairman.  He  just  told  you. 

Senator  Sarbanes.  Wait  a  minute.  His  impression  of  what  Ms. 
Black  may  have  told  him  may  differ  from  what  Ms.  Black  will  tell 
us,  so  Mr.  Blight  is  the  one  who  made  the  judgment.  We  ought  to 
hear  from  him  why  he  made  that  judgment. 

The  Chairman.  Your  line  of  questioning  would  be  absolutely  ap- 
propriate if  it  were  on  your  time,  but  it's  not.  I  choose  to  go  right 
to  the  source  and  ask  the  source.  She  made  observations. 

Did  there  come  a  time,  Ms.  Black,  when  you  made  certain  obser- 
vations about  the  potential  problem  to  Mr.  Blight? 

Ms.  Black.  Yes,  I  did. 

The  Chairman.  Would  you  tell  this  Committee  what  it  was  and 
what  facts  you  shared  with  Mr.  Blight. 

Ms.  Black.  Yes,  that  occurred  in  February  of  this  year,  well  after 
the  close  of  the  investigation. 

I  had  a  meeting  with  the  Independent  Counsel's  Office  and  at 
that  meeting  they  were  asking  me  questions  about  these  events  as 
well.  During  the  course  of  that  meeting,  I  was  shown  an  E-mail 
that  originated  in  the  Department  of  the  Treasury.  That  E-mail 
was  dated  July  28,  at  approximately  10:43  a.m.,  I  think.  It  was  an 
E-mail  from  Mr.  Schmalzbach  to  Mr.  Knight  where  Mr. 
Schmalzbach  described  a  phone  call  that  he  had  received  from  Ms. 
Kerner  which  described  in  turn  what  was  going  on  in  a  meeting  be- 
tween the  two  Inspectors  General  that  was  going  on  at  that  time, 
that  morning  on  the  28th.  I  was  astonished  that  information  from 
such  a  meeting  was  being  communicated  back  to  the  Treasury  Gen- 
eral Counsel's  Office. 

The  Chairman.  Since  they  were  the  subject  of  the  investigation, 
at  least  part  of  the  subject? 

Ms.  Black.  Exactly.  They  were  outside  the  investigative  process, 
in  any  event,  and  I  was  astonished  that  that  information  was  being 
communicated  outside  the  investigatory  process. 

I  returned  to  our  office  and  told  Mr.  Blight  about  this  and  we  or- 
dered phone  logs  from  our  office  to  see  if  calls  had  in  fact  been 
placed,  and  they  were. 

The  Chairman.  And  they  were? 

Ms.  Black.  They  were. 

The  Chairman.  Mr.  Blight,  that's  what  disturbed  you? 

Mr.  Blight.  Yes,  it  did. 

The  Chairman.  Counsel,  if  you  care  to  proceed,  go  ahead. 

Mr.  GiUFFRA.  Now,  Ms.  Black,  in  the  initial  phase  of  your  inves- 
tigation, did  the  White  House  ask  to  have  its  lawyers  present  at 
depositions,  including  depositions  of  non- White  House  personnel? 

Ms.  Black.  Yes,  sir. 


46 

Mr.  GiUFFRA.  Did  you  express  the  strong  opposition  of  the  RTC 
IG  to  allowing  White  House  lawyers  to  sit  in  on  depositions? 

Ms.  Black.  Yes,  I  did. 

Mr.  GlUFFRA.  Why  did  you  express  the  strong  opposition  of  the 
RTC  to  allowing  White  House  lawyers  to  sit  in  on  depositions? 

Ms.  Black.  We  were  conducting  an  independent  investigation,  a 
fact-finding  investigation,  and  we  recognized  from  the  outset  of  this 
process,  we  in  the  RTC  IG's  Office,  that  this  was  going  to  be  an 
investigation  which  would  be  subject  to  a  great  deal  of  scrutiny  by 
the  press,  by  both  Houses  of  Congress,  and  we  recognized  that  we 
had  to  do  it  by  the  book. 

We  try  to  do  all  investigations  that  way,  but  certainly  this  inves- 
tigation, above  all  others,  had  to  be  done  by  the  book.  You  don't 
have  outside  parties  sitting  in  on  your  investigative  interviews. 

Mr.  GlUFFRA.  That  is  contrary  to  your  standard  method  of  inves- 
tigation? 

Ms.  Black.  Absolutely. 

Mr.  GlUFFRA.  Did  there  also  come  a  time,  I  believe  it  was  on  July 
5,  that  the  White  House  requested  copies  of  transcripts  of  deposi- 
tions taken  in  the  course  of  your  investigation? 

Ms.  Black.  Members  of  the  White  House  Counsel's  Office,  yes. 

Mr.  GlUFFRA.  Was  that  Ms.  Jane  Sherburne? 

Ms.  Black.  Yes. 

Mr.  GlUFFRA.  She  worked  for  Mr.  Cutler? 

Ms.  Black.  That's  correct. 

Mr.  GlUFFRA.  Did  you  advise  Ms.  Sherburne  that  the  RTC  was 
very  concerned  about  providing  deposition  transcripts  to  the  White 
House? 

Ms.  Black.  I  advised  her  we  would  not  agree  to  that. 

Mr.  GlUFFRA.  You  were  strongly  opposed  in  fact  to  providing  dep- 
osition transcripts  to  the  White  House  of  your  investigation? 

Ms.  Black.  We  were  adamantly  opposed  to  the  transcripts  going 
outside  the  investigative  circle. 

Mr.  GlUFFRA.  You  were  concerned  about  the  tailoring  of  testi- 
mony? 

Ms.  Black.  I  was  concerned  that  it  violated  our  processes,  it  was 
not  a  normal  investigative  technique  and  of  course,  it  can  affect 
other  witnesses'  testimonies  if  they  know  what  prior  witnesses 
said. 

Mr.  GlUFFRA.  Mr.  Adair,  did  you  understand  that  the  White 
House  had  agreed  to  abide  by  Ms.  Black's  condition  that  the  tran- 
scripts not  be  provided  to  the  White  House? 

Mr.  Adair.  When  Ms.  Black  reported  back  to  me  about  her  meet- 
ing, she  indicated  that  she  had  raised  these  objections  and  she  said 
that  I  might  be  getting  a  phone  call  from  the  White  House  if  this 
issue  was  still  unresolved. 

It  was  my  understanding  that  it  had  been  resolved  in  our  favor 
because  subsequently  the  White  House  did  not  sit  in  on  any  of  our 
interviews,  and  I  also  believe  that  the  issue  of  the  transcripts  being 
provided  had  been  decided  at  that  point. 

Mr.  GlUFFRA.  If  there  had  been  a  change  in  the  agreement,  you 
would  have  expected  to  have  been  consulted;  is  that  correct? 

Mr.  Adair.  Yes. 
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Mr.  GlUFFRA.  Ms.  Black,  that  was  your  understanding,  that  you 
would  be  consulted  if  the  transcripts  were  sent  over  to  the  White 
House? 

Ms.  Black.  That  would  be  my  expectation. 

Mr.  GlUFFRA.  Did  there  come  a  time  that  you  learned  deposition 
transcripts,  including  depositions  of  RTC  employees,  were  provided 
to  the  Treasury  General  Counsel's  Office? 

Ms.  Black.  Yes. 

Mr.  GlUFFRA.  When  was  that? 

Ms.  Black.  We  learned  that  of  a  certainty  around  Julv  21  or 
July  22. 

Mr.  GlUFFRA.  Did  you  learn  that  the  transfer  of  the  depositions 
to  the  General  Counsel's  Office  of  the  Treasury  Department  had  oc- 
curred on  July  13  or  no  later  than  July  13? 

Ms.  Black.  I  don't  know  when  it  happened.  I  still  don't  know 

Mr.  GlUFFRA.  Previous  to  the  21st  and  the  22nd? 

Ms.  Black.  That's  correct. 

Mr.  GlUFFRA.  You  were  not  consulted  with  regard  to  the  commu- 
nication of  those  transcripts  over  to  the  General  Counsel's  Office*? 

Ms.  Black.  We  were  not. 

Mr.  GlUFFRA.  You  would  have  wanted  to  have  been  consulted*? 

Ms.  Black.  Yes. 

Mr.  GlUFFRA.  That  was  contrary  to  what  you  thought  was  the  ap- 
propriate procedure  that  had  been  agreed  upon? 

Ms.  Black.  That's  correct.  Again,  it's  outside  the  investigation. 

Mr.  GlUFFRA.  Was  any  explanation  ever  offered  to  you  as  to  why 
you  were  not  consulted? 

Ms.  Black.  As  to  why  we  were  not  consulted,  no. 

Mr.  GlUFFRA.  Now,  on  July  26,  did  you  learn  that  the  Treasury 
Department  had  provided  unredacted  transcripts  of  all  depositions 
including  those  of  RTC  employees,  to  the  White  House? 

Ms.  Black.  Yes. 

Mr.  GlUFFRA.  How  did  you  come  to  learn  of  the  transmission  of 
these  transcripts  to  the  White  House? 

Ms.  Black.  That  was  in  a  meeting  that  was  held  in  our  confer- 
ence room  in  Rosslyn,  VA,  in  our  offices  between  the  various  senior 
members  of  the  IG's  Offices. 

Mr.  GlUFFRA.  Had  someone  from  the  Treasury  IG's  Office  con- 
sulted you  previously  to  advise  you  that  they  would  be  providing 
the  transcripts  to  the  White  House? 

Ms.  Black.  Absolutely  not. 

Mr.  GlUFFRA.  You  were  very  upset,  in  fact,  that  you  were  not 
consulted  prior  to  the  communication  of  these  transcripts  to  the 
White  House? 

Ms.  Black.  Yes. 

Mr.  GlUFFRA.  You  were,  in  fact,  shocked;  am  I  correct*? 

Ms.  Black.  That's  correct. 

Mr.  GlUFFRA.  Now,  Mr.  Adair,  when  you  learned  of  the  commu- 
nication of  these  transcripts  to  the  White  House,  weren't  you  also 
shocked,  sir? 

Mr.  Adair.  Yes,  sir. 

Mr.  GlUFFRA.  Were  you  surprised,  in  fact? 

Mr.  Adair.  Very  much  surprised;  somewhat  disappointed  that  we 
hadn  t  been  consulted  on  the  matter. 
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Mr.  GlUFFRA.  Mr.  Blight,  were  you,  in  fact,  shocked  when  you 
learned  about  the  transmission  of  these  transcripts  over  to  the 
White  House? 

Mr.  Blight.  Yes,  I  was. 

Mr.  GiUFFRA.  Your  investigation  was  still  open,  sir;  am  I  correct? 

Mr.  Blight.  Yes,  it  was. 

Mr.  GiUFFRA.  In  fact,  didn't  you  speak  to  Mr.  Cottos,  your  coun- 
terpart at  the  Treasury  IG,  about  the  communication  of  these  tran- 
scripts over  to  the  White  House? 

Mr.  Blight.  As  I  recall,  it  was  shortly  before  that  meeting. 

Mr.  GiUFFRA.  The  same  day? 

Mr.  Blight.  The  same  day. 

Mr.  GiUFFRA.  Wasn't  Mr.  Cottos,  who  worked  at  the  Treasury 
IG's  Office,  also  upset  about  the  communication  of  the  transcripts 
over  to  the  White  House? 

Mr.  Blight.  He  told  me  that  he  didn't  know  about  it  either. 

Mr.  GiUFFRA.  So  he  had  been  kept  in  the  dark,  someone  who 
worked  in  the  Treasury  IG's  Office? 

Mr.  Blight.  That's  what  he  told  me. 

Mr.  GiUFFRA.  OK.  Now,  were  you  also  particularly  upset  because 
you  were  investigating  improper  Treasury-White  House  contacts 
and,  now,  here,  more  information  about  the  investigation  was  being 
communicated  to  the  White  House? 

Mr.  Blight.  Yes. 

Mr.  GiUFFRA.  So  you  were  doubly  concerned,  sir? 

Mr.  Blight.  Yes,  I  mean,  this  is  what  the  investigation  was 
about,  providing  information  to  the  White  House. 

Mr.  GiUFFRA.  Mr.  Switzer,  were  you  surprised  and  shocked  when 
you  learned  about  the  transfer  of  the  depositions  over  to  the  White 
House? 
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Mr.  Switzer.  Yes,  I  was. 

Mr.  GiUFFRA.  In  fact,  the  OGE  report  had  not  yet  been  com- 
pleted, it  was  an  open  investigation.  Isn't  that  correct,  sir? 

Mr.  Switzer.  Yes,  it  was. 

Mr.  GiUFFRA.  Ms.  Black,  why  was  the  release  of  the  transcripts 
to  the  White  House  inappropriate? 

Ms.  Black.  Two  concerns.  First,  the  investigation  was  not  com- 
plete and  as  everybody  has  said,  was  still  open;  and  the  second  con- 
cern that  I  had  was  that  the  transcripts  had  privileged  information 
in  them.  It  had,  various  transcripts  had,  information  concerning 
the  underljdng  RTC  criminal  investigation. 

Mr.  GiUFFRA.  They  had  confidential  RTC  information  relating  to 
the  criminal  referrals  that  ordinarily  the  White  House  had  no  right 
to;  is  that  correct? 

Ms.  Black.  That  is  correct. 

Mr.  GiUFFRA.  That  is  precisely  what  you  were  investigating? 

Ms.  Black.  That  is  correct. 

Mr.  GiUFFRA.  Mr.  Adair,  are  you  aware  of  any  case  in  which  an 
IG  of  any  Government  agency  would  turn  over  transcripts  prior  to 
the  conduct  of  the  investigation  to  the  subject  of  the  investigation? 
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Mr.  Adair.  I  am  not. 

Mr.  GlUFFRA.  You  find  that  shocking,  sir,  am  I  correct? 

Mr.  Adair.  Yes. 

Mr.  GiUFFRA.  Is  it  also  true,  Mr.  Adair,  that  90  percent  of  the 
substance  of  your  investigation  was  contained  in  those  transcripts? 

Mr.  Adair.  Yes,  I  would  say  so.  The  report  was  based  on,  pri- 
marily on  the  contents  of  the  transcripts,  yes. 

Mr.  GlUFFRA.  Wasn't  there  information  in  those  transcripts  that 
even  Secretary  Bentsen  should  not  have  seen? 

Mr.  Adair.  I  think  we  are  talking  about  matters  involving  the 
criminal  referrals,  yes. 

Mr.  GlUFFRA.  So  that  information  regarding  the  criminal  refer- 
rals should  have  been  redacted  from  the  transcripts  that  even  went 
to  Secretary  Bentsen? 

Mr.  Adair.  That's  correct. 

Mr.  GlUFFRA.  Much  less  the  White  House;  isn't  that  right? 

Mr.  Adair.  Yes. 

Mr.  GlUFFRA.  Now,  am  I  correct  that  you  spoke  with  Ms.  Kulka, 
who  I  believe  is  the  General  Counsel  of  the  RTC,  about  the  fact 
that  the  White  House  had  obtained  the  transcripts? 

Mr.  Adair.  That's  correct.  She  called  me.  That  day  she  had  seen 
Mr.  Lloyd  Cutler  testify  on  the  26th  and  he  made  reference  to  her 
transcript  and  she  wanted  to  know  how  he  had  come  to  have  her 
transcript,  and  I  explained  that  the  Treasury  IG  had  released  or 
approved  the  release  of  the  transcripts. 

Mr.  GlUFFRA.  Wasn't  Ms.  Kulka  very  upset? 

Mr.  Adair.  Very  much  upset,  and  particularly  because  of  the 
privileged  material  contained  in  the  transcripts,  and  she  asked  that 
I  arrange  a  meeting  with  the  Treasury  IG. 

Mr.  GlUFFRA.  Aren't  those  transcripts  still  confidential,  sir? 

Mr.  Adair.  Yes. 

Mr.  GlUFFRA.  Ms.  Black,  and  did  there  come  a  time  when  you 
learned  that  representatives  of  the  Office  of  the  General  Counsel 
to  the  Treasury  Department  had  commented  on  the  draft  OGE  re- 
port? 

Ms.  Black.  Yes. 

Mr.  GlUFFRA.  Were  you  upset  when  you  learned  that? 

Ms.  Black.  Actually,  it  wasn't  the  draft  OGE  report,  I'm  sorry, 
it  was  the  draft  IG  report. 

Mr.  GlUFFRA.  Excuse  me,  yes. 

Ms.  Black.  Somewhat  upset. 

Mr.  GlUFFRA.  Why  were  you  somewhat  upset? 

Ms.  Black.  Again,  information  had  gone  outside  the  investiga- 
tion. Generally — IG's  do  not  normally  give  a  report  to  a  General 
Counsel's  Office  or  anyone  else  to  comment  on. 

Mr.  GlUFFRA.  So  that  was  not  consistent  with  your  normal  proce- 
dures? 

Ms.  Black.  No. 

Mr.  GlUFFRA.  In  fact,  you  thought  it  was  questionable  to  allow 
someone  who  worked  for  Secretary  Bentsen  to  review  a  draft  IG  re- 
port; isn't  that  right? 

Ms.  Black.  I  had  some  concern  about  that  as  well. 

Mr.  GlUFFRA.  Because  that  would  not  be  the  proper  procedure? 

Ms.  Black.  Correct. 
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Mr.  GiUFFRA.  Now,  am  I  also  correct  that  the  RTC  IG  did  not  in- 
vestigate what  White  House  officials  did  with  the  confidential  RTC 
information? 

Ms.  Black.  There  were  questions  asked  of  the  White  House  offi- 
cials about  that. 

Mr.  GlUFFRA.  You  only  looked  at  the  contacts  between  the  White 
House  and  the  Treasury  Department;  correct? 

Ms.  Black.  That  was  the  primary  focus. 

Mr.  GiUFFRA.  You  didn't  look  at  what  the  White  House  did  with 
the  information;  isn't  that  right? 

Ms.  Black.  There  was  some  attempt  to  look  at  a  little  bit  of  that 
information. 

Mr.  GiUFFRA.  But  the  White  House  and  Treasury  IG  did  not 
want  you  to  look  at  what  the  White  House  did  with  that  informa- 
tion; is  that  correct? 

Ms.  Black.  The  Treasury  IG  considered  it  beyond  the  scope  of 
the  investigation. 

Mr.  GiUFFRA.  So  you  were  not  able  to  look  into  how  the  informa- 
tion was  used? 

Ms.  Black.  We  asked  some  questions  but  they  were  not  an- 
swered. 

Mr.  GiUFFRA.  Wouldn't  how  the  information  was  used  be  relevant 
to  the  state  of  mind  of  some  of  the  recipients  of  the  confidential 
RTC  information? 

Ms.  Black.  That  was  our  view. 

Mr.  GiUFFRA.  And  if  someone  had  obtained  information  about  an 
RTC  referral  and  contacted,  for  example,  Jim  Guy  Tucker  or  Jim 
McDougal,  wouldn't  that  be  relevant  to  your  investigation? 

Ms.  Black.  That  was  our  view. 

Mr.  GiUFFRA.  Might  it  also  indicate  that  the  transfer  of  the  con- 
fidential information  compromised  a  pending  investigation? 

Ms.  Black.  The  "pending  investigation"  being  the 

Mr.  GiUFFRA.  Possible  criminal  investigation  that  was  going  to  be 
conducted  with  regard  to  the  information  contained  in  those  RTC 

criminal  referrals.  ,     t   j         j     4. 

Ms.  Black.  Quite  frankly,  sir,  that's  something  the  Independent 
Counsel  is  looking  at  and  I  would  defer  to  him  on  that. 

Mr.  GiUFFRA.  Ms.  Black,  do  you  believe  that  the  White  House 
was  cooperative  in  terms  of  providing  documents  to  your  office? 

Ms.  Black.  Yes,  I  do. 

Mr.  GiUFFRA.  Now,  didn't  they  redact  some  materials  in  connec- 
tion with  providing  documents  to  your  office? 

Ms.  Black.  They  did. 

Mr.  GiUFFRA.  Didn't  you  ask,  weren't  you  concerned  to  some  ex- 
tent that  potentially  relevant  material  might  be  contained  in  that 
redacted  information? 

Ms.  Black.  Yes. 

Mr.  GiUFFRA.  Some  of  that  might  pertain  to  so-called  Arkansas 

matters? 

Ms.  Black.  Well,  what  we  were  concerned  about  was  being  able 
to  reach  some  level  of  assurance  that  we  had  gotten  all  the  infor- 
mation that  we  had  requested. 
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Mr.  GlUFFRA.  Didn't  you,  in  fact,  ask  the  White  House  Counsel's 
Office  to  provide  you  with  a  certification  that  you  had  received  all 
relevant  information? 

Ms.  Black.  Yes,  we  did. 

Mr.  GlUFFRA.  They  never  provided  that  certification;  isn't  that 
right? 

Ms.  Black.  They  did  not. 

Mr.  GlUFFRA.  Despite  your  repeated  requests  that  you  receive 
such  information? 

Ms.  Black.  That's  correct. 

Mr.  GlUFFRA.  Mr.  Chairman,  I  yield  the  remainder  of  my  time. 

The  Chairman.  Now,  before  I  turn  to  Senator  Bond,  who  wants 
to  make  some  observations,  I'm  going  to  make  an  observation.  This 
panel  should  have  been  called  first.  I  find  your  testimony  abso- 
lutely shocking. 

I  was  not  aware  of  this,  I  had  no  idea.  It  is  very  disturbing.  It 
is  distressing;  and  obviously,  the  integrity  of  the  investigation  is 
compromised  if  the  individuals  under  investigation  are  furnished 
information  and  told  what's  taking  place.  Then  the  questions  about 
the  editing  almost  become  secondary.  I  have  to  tell  my  colleagues 
that  I  had  no  idea  that  this  would  be  the  testimony  of  this  panel. 

Obviously,  they  will  be  examined  so  that  the  totality  of  the  cir- 
cumstances can  be  made  known  to  this  Committee,  and  publicly. 
I  doubt  if  the  Secretary  was  aware  of  this,  I  really  do.  I  just  don't 
believe  that  happened,  given  the  fact  that  the  transmittal  letter 
that  I  saw,  which  the  Secretary  had  approved  and  was  aware  of, 
contained  those  restrictions.  I  am  certain  that  he  would  not  have 
permitted  the  Counsel,  someone  in  the  Counsel's  Office  to  play 
such  a  role. 

Senator  Bond. 

Senator  Bond.  Thank  you,  Mr.  Chairman. 

I  was  called  out  of  the  room  for  another  matter  and  I  wanted  to 
set  the  record  straight  on  the  characterization  by  Senator  Sarbanes 
of  some  of  the  questions  that  I  asked.  He  made  the  point  that  it 
was  impossible  for  the  Secretary  of  the  Treasury  to  have  knowledge 
of  all  of  the  material  supplied,  and  I  understand  that,  but  the  rea- 
son I  questioned  the  Secretary,  because  at  least  three  of  the  ques- 
tions were  directed  to  the  Secretary  specifically  and  asked  for  his 
specific  response,  to  wit: 

Question  No.  4:  When  were  you  first  provided  a  draft  of  the 
Treasury-RTC  report? 

Question  No.  10:  Did  you  request  the  Treasury  Inspector  General 
to  assist  the  OGE? 

Question  No.  15:  Did  you  or  any  other  Treasury  employee  discuss 
with  Francine  Kerner,  et  cetera? 

This  is  why  I  asked  why  the  Secretary  had  not  responded  in  per- 
son and  why  it  was  only  on  behalf  of  the  Department.  I  think  we're 
beginning  to  see  why.  We  will  leave  that  discussion  for  later. 

At  the  time  I  misstated  that  the  notes  prepared  by  Ms.  Sher- 
burne for  Mr.  Cutler  were  for  the  June  21  lunch.  Whether  they 
were  prepared  for  the  June  21  lunch  or  whether  they  were  for  a 
July  1  meeting,  which  they  were  provided  for,  and  I  corrected  it  at 
the  time,  they  reflect  very  clearly  in  a  contemporaneous  document 
the  understandings  of  Mr.  Cutler  to  which  he  had  referred,  and  in 
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his  testimony,  and  I  asked  the  Secretary  if  that  clarified  his  knowl- 
edge. 

The  July  1  notes  included  the  following,  the  second  page,  under 
a  broad  heading  of  what  Secretary  Bentsen  has  asked  the  Office  of 
Government  Ethics,  at  the  bottom  of  the  page,  the  following  items: 
The  IG's  will  proceed  jointly  by  taking  sworn  depositions  of  those 
involved  in  the  contacts.  Details  are  still  being  worked  out.  We 
likely  will  have  transcripts  within  24  hours,  including  transcripts 
of  depositions  of  Treasury  and  possibly  RTC  witnesses  after  the 
completion  of  the  depositions  of  White  House  witnesses.  This  is,  in 
fact,  a  contemporaneous  document  reflecting  at  least  Mr.  Cutler's 
understanding  of  the  discussions  and  the  agreement  that  he  had 
with  Secretary  Bentsen. 

Now,  Ms.  Black,  did  you  know  at  the  time  of  July  1  that  there 
had  been,  at  least  in  Mr.  Cutler's  mind,  an  agreement  that  the 
transcripts  would  be  supplied  to  the  White  House  within  24  hours? 

Ms.  Black.  No,  sir. 

Senator  Bond.  Had  you  known  about  that  agreement,  v/hat 
would  you  have  done?  Ms.  Black. 

Ms.  Black.  Had  I  known  that  that  agreement  existed,  first,  I 
would  have  tried  to  have  it  amended,  changed,  because  I  don't 
think,  as  I  said  before,  that  the  transmission  of  those  transcripts 
was  appropriate.  Failing  that,  I  would  have  had  to  have  gone  to  my 
client  and  talked  to  him  about  whether  or  not  we  could  continue 
to  be  involved  in  this. 

Senator  Bond.  So  you  feel  it  seriously  compromised  your  inves- 
tigation? 

Ms.  Black.  I  don't  know  that  that  is  the  case.  I  believe  that  it 
was  improper,  I  believe  that  it  certainly  gave  an  appearance  prob- 
lem. I  mean,  it  was  improper  in  terms  of  our  normal  investigative 
procedures. 

Senator  Bond.  Would  you  have  conducted  an  independent  inves- 
tigation, independent  of  the  White  House,  of  these  matters? 

Ms.  Black.  That  is  one  option  that  we  would  have  looked  at. 

Senator  Bond.  That  would  be  in  keeping  with  the  normal  role 
and  responsibilities  and  standard  operating  procedure  of  the  In- 
spector G^eneral? 

Ms.  Black.  Yes. 

Senator  BOND.  Thank  you,  Mr.  Chairman. 

The  Chairman.  I  want  to  thank  the  witnesses.  You  are  going  to 
have  a  half  hour  and  we  will  start  with  your  round.  When  we  come 
back  at  2:05  p.m.  and  we  will  turn  to  the  other  side. 

Senator  Sarbanes.  What  about  doing  it  now  and  then  breaking 
for  lunch? 

The  Chairman.  I  want  to  keep  this  going  and  I  want 

Senator  Sarbanes.  That  would  keep  us  going  and  move  this 
thing  along,  we  take  our  turn  now  and  then  break  for  lunch. 

The  Chairman.  OK.  I  am  going  to  ask  for  a  5-minute  break  be- 
cause I  had  intended  to  stop  for  lunch,  but  we  will  not  break  for 
lunch  now.  If  the  witnesses  need  some  time,  for  whatever  reason, 
why  don't  you  take  5  minutes,  and  then  we  will  come  back  and  it 
is  the  intention  of  the  Senator  to  work  right  on  through.  We're 
going  to  do  this  one  way  or  the  other  but  we  will  come  back  in  5 
minutes  and  we  will  start  with  Senator  Bond. 
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[Recess.] 

The  Chairman.  I  am  going  to  ask  staff  to  contact  the  witnesses 
and  indicate  that  we  will  have  lunch  and  we  will  resume  at  2:15 
p.m. 

[Whereupon,  at  1:08  p.m.,  the  hearing  was  recessed,  to  be  recon- 
vened at  2:15  p.m.  this  same  day.] 
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AFTERNOON  SESSION 

[Whereupon,  John  Adair,  Patricia  Black,  Clark  Blight,  and  Ste- 
ven A.  Switzer,  resumed  the  stand  and,  having  been  previously 
duly  sworn,  were  examined  and  testified  further  as  follows:] 

The  Chairman.  The  Committee  will  come  to  order.  At  this  time, 
the  Chair  recognizes  Senator  Sarbanes. 

Senator  Sarbanes.  Thank  you  very  much,  Mr.  Chairman. 

I  yield  to  Mr.  Ben-Veniste. 

Mr.  Ben-Veniste.  Thank  you.  Senator  Sarbanes. 

Good  afternoon,  panel.  I  would  like  to  start  with  the  question 
that  was  raised  before  the  lunch  break,  about  what  you  would  do 
in  a  normal  RTC  IG  investigation,  because  it  appears  to  me  that 
this  was,  for  a  number  of  reasons,  not  a,  quote,  normal  RTC  IG  in- 
vestigation. 

Let  me  start  with  Mr.  Adair.  Is  it  not  the  case  that  your  services 
were  requested  to  provide  assistance  to  the  Office  of  Government 
Ethics  in  its  effort  to  provide  a  report  and  opinion  to  the  Secretary 
of  the  Treasury? 

Mr.  Adair.  That  is  correct. 

Mr.  Ben-Veniste.  That  is  not  the  normal  way  your  investiga- 
tions are  undertaken;  is  that  correct? 

Mr.  Adair.  Correct. 

Mr.  Ben-Veniste.  So  indeed,  the  idea  of  an  investigation  with 
targets  or  subjects  which  you  might  ordinarily  open  was  indeed  not 
the  format  of  the  investigation  that  you  were  presented  with,  was 
it,  Mr.  Switzer? 

Mr.  Switzer.  If  I  understand  what  you  are  getting  at,  sir,  I 
would  like  to  kind  of  clarify  a  bit.  I  think  that  when  we  talk  about 
a  normal  investigation,  I  think  in  terms  of  how  we  are  conducting 
that  investigation,  not  necessarily  who  the  end  users  of  the  inves- 
tigation are. 

Mr.  Ben-Veniste.  But  if  this  investigation  was  opened  for  the 
purpose  of  providing  an  opinion  by  OGE — and  OGE  did  not  have 
trained  investigators,  did  it,  Mr.  Blight? 

Mr.  Blight.  No,  they  didn't. 

Mr.  Ben-Veniste.  You  and  the  Treasury  Inspector  General's  Of- 
fice were  pressed  into  service  to  assist  OGE;  is  that  correct,  Mr. 
Adair? 

Mr.  Adair.  That's  correct. 

Mr.  Ben-Veniste.  Normally,  you  would  not  be  operating  under 
as  truncated  a  timeframe  as  you  were;  that  put  a  lot  of  pressure 
on  you,  did  it  not? 

Mr.  Adair.  Yes,  it  did. 

Mr.  Ben-Veniste.  Now,  you  understood  at  the  same  time  that 
you  were  doing  your  investigation,  Mr.  Cutler,  Counsel  to  the 
President  of  the  United  States,  had  been  given  an  assignment  by 
the  President  to  conduct  a  White  House  internal  investigation;  had 
he  not? 

Mr.  Adair.  I  believe  that  Mr.  McLarty  had  asked  him  to  do  that, 
yes. 

Mr.  Ben-Veniste.  While  the  subject  matter  of  the  investigations, 
jointly  undertaken  in  terms  of  time,  were  approximately  the  same 
in  subject  matter,  Mr.  Cutler  had  his  obligations  to  the  President 
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and  Mr.  Bentsen,  as  he  has  testified  this  morning,  had  his  obUga- 
tions;  correct? 

Mr.  Adair.  Yes. 

Mr.  Ben-Veniste.  Now,  let  me  talk  about  the  fundamental  issue 
that  was  posed  so  well  by  Chairman  D'Amato  this  morning,  and 
that  is  whether  individuals  might  utilize  information  to  tailor  their 
testimony — and  by  tailoring  it,  I  take  it  you  mean  that  they  would 
do  something  untoward;  correct? 

Mr.  Adair.  I  suppose  that  would  be  correct.  I  could  defer  to  Mr. 
Blight,  who  is  our  chief  investigator. 

Mr.  Ben-Veniste.  Don't  you  know,  Mr.  Adair? 

Mr.  Adair.  Yes. 

Mr.  Ben-Veniste.  It  is  easier  for  me,  then,  to  play  ping-pong.  I 
will  turn  to  Mr.  Switzer  in  a  moment,  or  Mr.  Blight.  When  you 
consider  whether  people  are  tailoring  their  testimony,  that  has  a 
pejorative  context  to  it,  that  they  are  testifying  to  something  that 
is  different  from  their  recollections  or  is  not  accurate;  would  that 
not  be  the  case,  Ms.  Black? 

Ms.  Black.  To  use  the  term  "tailored"  as  you  did,  with  the  defi- 
nition that  you  provided,  yes.  It  is  also  certainly  possible  for  a  wit- 
ness to  have  their  recollection  influenced  quite  innocently,  though. 

Mr.  Ben-Veniste.  Right,  so  that  the  other  side  of  the  picture,  is 
an  innocent  explanation;  correct? 

Ms.  Black.  Correct. 

Mr.  Ben-Veniste.  So,  here,  if  we  were  to  follow  Chairman 
D'Amato's  line,  we  would  note  that  maybe  some  gradations  of  dif- 
ference in  terms  of  seriousness  of  conduct.  One  might  think  that 
a  witness  who  has  given  sworn  testimony,  learning  about  someone 
else's  testimony,  might  not  be  in  a  position  to  tailor  his  testimony 
to  the  extent  that  he  would  if  he  had  not  yet  given  testimony; 
would  you  accept  that  as  correct,  Ms.  Black? 

Ms.  Black.  Certainly,  having  given  prior  sworn  testimony,  it 
does  tend  to  lock  a  witness  in.  One  can  always  have  additional 
recollections.  One  can  become  influenced.  One  can  change  one's  tes- 
timony. 

Mr.  Ben-Veniste.  But  then  it  would  be  pretty  obvious  that  they 
were  changing  the  testimony  because  they  had  been  locked  in  to 
sworn  and  transcribed  testimony. 

Ms.  Black.  They  would  have  the  chance  to  compare,  that's  right. 

Mr.  Ben-Veniste.  If  people  got  together  or  information  were  ex- 
changed for  the  purpose  of  tailoring  testimony  prior  to  giving  that 
testimony,  on  the  gradation  scale  you  would  view  that  as  more  seri- 
ous, I  trust? 

Ms.  Black.  If  people  got  together  to  tailor  testimony  prior — I 
don't  know. 

Mr.  Ben-Veniste.  OK,  now,  let  me  ask  you  this.  If  I  understand 
what  you  are  saying,  Mr.  Adair  and  Ms.  Black,  what  really  matters 
is  whether  there's  some  venal  intent  when  people  look  at  other  peo- 
ple's versions  of  events  in  which  they  participated;  is  that  correct, 
Mr.  Adair? 

Mr.  Adair.  Well,  I  suppose  that  would  be  correct,  yes. 

Mr.  Ben-Veniste.  Do  you  disagree,  Ms.  Black? 

Ms.  Black.  I  wouldn't  want  the  testimony  influenced  regardless 
of  intent. 
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Mr.  Ben-Veniste.  Either  way,  you  think  it  would  be  improper  for 
someone  to  get  together  with  someone  else  to  share  recollections 
before  testimony  were  given? 

Ms.  Black.  No,  I  never  said  that. 

Mr.  Ben-Veniste.  Wouldn't  it  matter  if  the  intent  were  venal?  If 
the  intent  were  salutary,  beneficent,  good,  then  I  presume  you 
would  think  that  getting  together  to  go  over  recollections  would  be 
a  good  thing? 

Ms.  Black.  There  are 

Mr.  Ben-Veniste.  Don't  you  know,  Ms.  Black? 

Ms.  Black.  There  are  certainly  times  when  I  can  imagine  wit- 
nesses getting  together  to  refresh  their  recollection. 

Mr.  Ben-Veniste.  If  their  motive  is  good,  because  they  want  to 
tell  the  truth  and  they  want  to  give  as  accurate  a  version  as  pos- 
sible, Ms.  Black,  you  would  think  that  would  be  a  good  thing, 
wouldn't  you? 

Ms.  Black.  For  the  most  part  as  long  as  there  is  no  reason  for 
them  not  to  have  done  so. 

Mr.  Ben-Veniste.  Well,  you  wouldn't  know  that  unless  you  knew 
the  people  and  you  knew  the  circumstances,  I  take  it;  correct? 

Ms.  Black.  That  is  correct,  in  this  instance  we  were  talking 
about  turning  over  transcripts  from  RTC  witnesses  to  White  House 
witnesses,  not  White  House  witnesses  getting  together  to  talk. 

Mr.  Ben-Veniste.  Right,  but  if  they  got  together  to  talk  about 
what  they  were  going  to  say,  you  would  think  that  was  even  worse, 
I  take  it? 

Ms.  Black.  If  the  White  House  witnesses  got  together? 

Mr.  Ben-Veniste.  Yes,  they  had  their  transcripts,  they  knew 
what  questions  had  been  asked,  et  cetera,  that  would  even  be 
worse  if  their  intention  was  venal;  correct? 

Ms.  Black.  If  what  you  are  asking  me  is,  do  I  find  it  acceptable 
if  witnesses  get  together  with  the  intent  of  inaccurately  influencing 
their  testimony,  of  course.  That's 

Mr.  Ben-Veniste.  That  would  be  bad,  but  if  they  got  together  for 
the  purpose  of  providing  even  more  accurate  and  careful  testimony, 
that  would  be  a  good  thing? 

Ms.  Black.  Presumably  so. 

Mr.  Ben-Veniste.  Just  like  the  four  of  you  got  together  before 
you  gave  your  testimony  under  oath  to  this  Committee;  correct? 

Ms.  Black.  That  is  correct. 

Mr.  Ben-Veniste.  Because  when  the  four  of  you  got  together  as 
you  did  prior  to  giving  your  sworn  deposition  testimony,  it  was  to 
exchange  your  recollections  of  events,  to  look  over  documents,  to 
look  over  diary  entries  and  to  provide  the  most  accurate  testimony 
you  might  be  able  to  give  to  this  Committee;  correct? 

Mr.  Adair.  Correct. 

Ms.  Black.  Correct. 

Mr.  Ben-Veniste.  So  that  for  the  purposes  of  giving  accurate  and 
complete  testimony,  as  Secretary  Bentsen  said  it  was  his  objective 
to  obtain,  it  would  be  a  good  thing  to  share  recollections,  to  share 
documents  and  to  bounce  off  one  another  your  recollections  of  these 
events;  correct,  Mr.  Adair? 

Mr.  Adair.  I  think  sharing  internal  documents,  yes. 
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Mr.  Ben-Veniste.  Well,  the  fact  is  that— I  notice  that  each  of  you 
had  a  document  in  front  of  you  today.  Let  me  ask  you  whether  that 
was  a  chronology  prepared  by  Ms.  Black;  is  that  correct? 

Ms.  Black.  That's  correct. 

Mr.  Ben-Veniste.  Do  you  have  it?  Could  we  see  it?  Everybody 
else  have  one?  Here  is  one  Mr.  Adair  pulled  from  his  coat  pocket. 
So  each  of  the  four  of  you  have  a  chronology  of  events  which  we 
have  marked  as  Exhibit  No.  25,262,  which — 52,  I  am  corrected.  A, 
let  me  add. 

The  Chairman.  Can  I  have  a  copy  of  that? 

Mr.  GlUFFRA.  Sure. 

Mr.  Ben-Veniste.  That  chronology  was  prepared  according  to  a 
note  that — at  the  top  of  it  on  the  2nd  of  February,  1975.  Is  that 
your  note,  Ms.  Black? 

Ms.  Black.  1995.  Yes,  sir. 

Mr.  Ben-Veniste.  1995,  I'm  sorry.  What  am  I  thinking  of? 

Is  that  your  handwriting,  Ms.  Black? 

Ms.  Black.  Yes,  it  is. 

Mr.  Ben-Veniste.  One  of  the  four  of  you  misremembered  when 
this  chronology  was  prepared.  Does  the  person  who  misremem- 
bered it  recall  having  done  so?  Somebody  said  it  was  prepared  in 
the  summer  of  1995. 

Mr.  Blight.  I  guess  I  am  the  one,  I  think,  that  said  that. 

Mr.  Ben-Veniste.  You  didn't  mean  to  misrepresent  that,  you  just 
made  an  honest  error? 

Mr.  Blight.  Right. 

Mr.  Ben-Veniste.  Is  that  because  you  didn't  bring  the  chro- 
nology to  the  deposition  with  you,  Mr.  Blight? 

Mr.  Blight.  No,  I  brought  it  with  me. 

Mr.  Ben-Veniste.  You  didn't  notice  it  had  2/2/95  marked  on  it? 

Mr.  Blight.  The  one  I  have  has  a  paper  punch  through  the  first 
date. 

Mr.  Ben-Veniste.  So  you  couldn't  tell  when  it  was  prepared*? 

Mr.  Blight.  Correct,  I  have  2/95,  but  not 

Mr.  Ben-Veniste.  I  hate  it  when  that  happens. 

But  it  was  prepared,  was  it  not,  Ms.  Black,  back  in  February,  be- 
cause you  did  the  same  thing  with  the  Office  of  Independent  Coun- 
sel that  you  did  with  this  Committee,  when  you  learned  that  you 
were  to  be  interviewed  by  the  Office  of  Independent  Counsel  you 
all  got  together;  right? 

Ms.  Black.  That's  correct,  we  did. 

Mr.  Ben-Veniste.  You  went  over  your  recollections,  you  went 
over  the  documents,  and  you  went  over  this  chronology  that  you 
prepared;  correct? 

Ms.  Black.  That's  correct. 

Mr.  Ben-Veniste.  The  chronology  doesn't  represent  each  individ- 
ual's recollection,  it  represents  the  combined  recollection  of  you  all 
plus  the  documents  you  were  able  to  use  to  refresh  your  recollec- 
tions; correct? 

Ms.  Black.  I  believe  that's  correct,  yes. 

Mr.  Ben-Veniste.  OK,  so  this,  getting  together,  preparing  the 
chronology  which  each  of  you  have  felt  the  need  to  keep  close  to 
your  persons  here  today,  was  a  helpful  thing  and  not  an  obstructive 
thing  to  do? 
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Ms.  Black.  Yes. 

Mr.  Ben-Veniste.  That's  because  you  are  good  people  and  you 
want  to  provide  the  most  accurate  information  to  us  here  today. 
You  see  the  irony  of  what  I  am  getting  at,  Ms.  Black? 

The  Chairman.  I  don't.  I  don't  see  any  irony  in  it.  I  make  an  ob- 
servation that  the  four  people  here  are  the  investigators  or  coun- 
sels to  the  investigators,  they  are  here  as  witnesses,  they  are  not 
the  subject  of  an  investigation;  and  it  would  be  absolutely  appro- 
priate for  those  people  who  conducted  the  investigation  to  sit  down, 
to  chronicle  the  meetings  that  they  had,  the  process  that  they  en- 
gaged in,  so  they  could  share  that  with  whoever  might  ask  them 
at  the  appropriate  time  that  is  far  different  from  making  tran- 
scripts available  or  summaries  of  transcripts,  or  having  people  who 
were  the  subject  of  the  investigation  or  who  work  in  the  subject's 
office,  privy  to  and  part  of  that  investigation.  If  Counsel  has  a  dif- 
ficult time  seeing  the  distinction,  why,  then,  we  just  disagree  but 
I  think  it  is  rather  clear  and  rather  obvious  that  they  are  in  the 
same  situation  as  Francine  Kemer,  who  was  acting  as  counsel  to 
the  investigatory  body  and  at  the  same  time,  serving  people  under 
investigation.  Absolutely  incredible. 

Mr.  Ben-Veniste.  We  will  get  to  the — I  think  the  facts  rather, 
than  about  who  was  serving  anybody  with  any  information,  Mr. 
Chairman.  But  the  point  that  I  make  is  that  it  is  not  unusual  for 
lawyers,  being  careful  people,  who  are  going  to  give  sworn  testi- 
mony, which  we  all  regard  as  a  very  important  thing  to  do,  to  be 
as  accurate  as  possible,  to  have  their  recollections  refreshed  before 
the  fact  rather  than  after  the  fact — oh,  my  God  I  forgot  this  or  why 
didn't  I  look  at  my  diary  or  why  didn't  I  ask  Mr.  Switzer  because 
he  was  there  and  I  really  was  in  and  out  of  the  meeting. 

All  of  that  led  you  to  do  an  appropriate  and  professional  thing, 
in  my  view,  because  I  don't  criticize  you  for  doing  it.  I  think  it 
would  be  wrong  to  criticize  you  for  doing  it.  But  you  wanted  to  be 
careful  and  complete,  and  you  did  that  with  the  Independent  Coun- 
sel investigation,  you  did  that  with  our  investigation.  Indeed,  it  is 
true  that  after  the  first  of  you  who  was  questioned  you  provided 
some  information  to  the  others  yet  to  be  questioned  about  the  ques- 
tions which  were  asked;  isn't  that  so? 

Ms.  Black.  More  about  the  tenor  of  questioning,  the  length  of  it. 

Mr.  Ben-Veniste.  I  can  go  to  the  transcript  and  get  to  the  anec- 
dotal part  back. 

Ms.  Black.  Before  you  interrupted  me  I  was  about  to  say  and 
anecdotal. 

Mr.  Ben-Veniste.  So  the  substance  of  it  as  well. 

When  we  questioned  you  about  the  meetings  that  you  had.  We 
didn't  try  to  trip  you  up,  to  say  did  you  have  a  meeting  to  discuss 
the  substance  of  what  you  were  going  to  testify  about  when  we 
learned  that  you  had  already;  isn't  that  so?  It  was — who  was  the 
second  to  testify;  do  you  remember? 

Mr.  Switzer.  I  was. 

Mr.  Ben-Veniste.  Now,  Mr.  Switzer,  do  you  remember  that  Mr. 
Kravitz  questioned  you,  and  he  said  do  you  recall  having  a  meeting 
on  such  and  such  a  date  with  your  colleagues,  Mr.  Blight,  Ms. 
Black,  and  Mr.  Adair. 

Mr.  Switzer.  Yes,  I  do  recall. 
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Mr.  Ben-Veniste.  He  didn't  try  to  trap  you  into  that,  into  pos- 
sibly not  referring  that? 

Mr.  SwiTZER.  No,  sir,  he  didn't. 

Mr.  Ben-Veniste.  Now,  if 

Mr.  SwiTZER.  If  I  could  interject  something,  sir.  If  I  recall,  you 
referenced  this  document  as  025252  A. 

Mr.  Ben-Veniste.  Yes. 

Mr.  SwiTZER.  That  document  is— was  prepared  by  me,  that's  an 
addenda  to  Ms.  Black's.  It's  got  some  handwritten  notes  on  I  put 
on  it. 

Mr.  Ben-Veniste.  Your  handwriting? 

Mr.  SwiTZER.  Yes. 

Mr.  Ben-Veniste.  Ms.  Black's  is  25,252,  no  A. 

Mr.  SwiTZER.  I  believe  that's  the  case. 

Mr.  Ben-Veniste.  Did  you  share  your  handwritten  addenda  or 
did  you  keep  that  just  to  yourself,  Mr.  Switzer? 

Mr.  SwiTZER.  Kept  to  it  myself. 

Mr.  Ben-Veniste.  Nobody  else  has  seen  it? 

Ms.  Black.  I  have  not. 

Mr.  Ben-Veniste.  Mr.  Switzer  doesn't  share  his  work,  but  you 
were  willing  to  share  yours,  Ms.  Black;  correct? 

Ms.  Black.  I  put  together  the  chron  and  gave  it  to  him. 

Mr.  Ben-Veniste.  Now,  if  somebody  were  to  take  a  conspiratorial 
view,  to  take  the  Chairman's  observation  a  step  further,  and  say 
well,  there  is  something  wrong  with  the  investigation,  let's  go  in- 
vestigate the  investigators,  you  are  no  longer  the  hunters  you  are 
the  hunted,  then  we  could  look  at  your  transcripts  and  look  for 
things  that  look  very  similar,  like  how  Mr.  Giuffra  this  morning 
knew  to  ask  each  of  you  whether  you  were,  quote,  shocked  to  learn 
that  the  transcripts  had  been  disseminated  to  the  White  House.  Do 
you  get  my  point,  Ms.  Black? 

Ms.  Black.  No,  sir,  I  don't. 

Mr.  Ben-Veniste.  Each  of  you  testified  in  your  depositions  about 
your  reaction  and  each  of  you  used  the  word  shock  to  describe  your 
reaction. 

Ms.  Black.  That  is  unsurprising.  That  is  a  very  accurate  descrip- 
tion of  the  way  we  all  felt. 

Mr.  Ben-Veniste.  But  if  someone  had  looked  at  this  in  a  jaun- 
diced way  with  a  conspiratorial  eye  and  said  these  witnesses  had 
all  cooked  up  their  testimony  look,  we  can  prove  it  because  the 
word  shocked  is  used— I  don't  take  that  view  because  I  don't  think 
you  did  anything  wrong  by  getting  together.  But  what  I  do  have 
a  problem  with  is  the  suggestion  that  we  must  look  for  conspiracies 
everywhere  and  wrongdoing  everywhere  when  lawyers  who  are 
careful  simply  want  to  get  the  benefit  of  all  the  information  that's 
out  there. 

Now,  each  of  you,  I  am  sure,  paid  attention  to  the  Senate  hear- 
ings last  year.  Did  you  find  that  any  witness  tailored  his  or  her  tes- 
timony because  of  the  transmittal  of  transcripts? 

Ms.  Black.  I  have  no  idea,  sir. 

Mr.  Ben-Veniste.  Do  you  have  an  idea? 

Mr.  Adair.  No,  sir. 

Mr.  Ben-Veniste.  Mr.  Blight. 

Mr.  Blight.  No,  I  don't  know. 
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Mr.  Ben-Veniste.  Mr.  Switzer. 

Mr.  Switzer.  I  don't  know. 

Ms.  Black.  If  I  may,  we've  not  suggested  venal  intent,  we  simply 
said  it  is  an  improper  investigative  technique  that  is  against  our 
procedures.  That's  all  we've  said. 

Mr.  Ben-Veniste.  That  is  when  you  do  a  normal  RTC  IG  inves- 
tigation? 

Ms.  Black.  That  is  any  time  we  do  any  kind  of  RTC  IG  inves- 
tigation, it  doesn't  matter 

Mr.  Ben-Veniste.  Have  you  ever  done  one  for  the  OGE  before  or 
the  Secretary  of  the  Treasury? 

Ms.  Black.  No,  sir. 

Mr.  Ben-Veniste.  Let  me  ask  you  a  question  about  the  White 
House  Counsel's  Office.  It  is  correct,  is  it  not,  that  Ms.  Sherburne 
from  the  White  House  Counsel's  Office  came  over  and  expressed 
her  problem?  Her  problem  was  she  wanted  to  get  all  the  informa- 
tion she  could,  she  had  a  very  tight  timeframe,  as  did  you,  and  I 
think  in  document  No.  3685,  which  is  a  memo  you,  Ms.  Black,  sent 
to  you,  Mr.  Adair,  or  an  E-mail,  that  problem  was  discussed;  cor- 
rect? Do  you  have  that  document  in  front  of  you? 

Ms.  Black.  I  don't  have  the  document. 

Mr.  Ben-Veniste.  We  will  supply  it  to  you.  Mr.  Portnoy  would 
be  glad  to  do  that. 

Ms.  Black.  This  E-mail  is  dated  August  3,  so  this  was  actually 
after  completion  of  our  investigation,  and  yes,  that  does  reflect  a 
telephone  call  that  I  had  with  Ms.  Sherburne. 

Mr.  Ben-Veniste.  All  right.  Now,  I  would  Hke  you  to  read,  if  you 
would,  Ms.  Black,  that  third  full  paragraph. 

Ms.  Black.  It  reads: 

I  think  that  Sherburne  had  thought  there  was  not  a  definitive  refusal  because  al- 
though I  said  the  RTC  IG  would  not  agree  to  that,  Kemer  was  more  sympathetic 
to  the  problem  that  Cutler  had.  Sherburne  and  Cheston  had  said  that  in  order  to 
do  a  full  investigation  for  the  White  House,  they  needed  to  have  testimony  of  Treas- 
ury and  RTC  personnel,  but  if  they  tried  to  interview  them  they  were  afraid  that 
they  would  be  accused  of  trying  to  intimidate  people. 

Mr.  Ben-Veniste.  Let  me  stop  you  there. 

So,  when  Ms.  Sherburne  came  over,  she  explained  the  problem, 
that  in  order  to  help  Mr.  Cutler  as  his  assistant  with  his  investiga- 
tion, she  wanted  to  get  the  information  from  Treasury  people,  but 
she  didn't  want  to  be  in  the  position  of  being  criticized  for  how  she 
got  that  information  if  she  were  to  try  to  interview  everybody. 

Putting  aside 

Ms.  Black.  Treasury  and  RTC,  yes,  sir. 

Mr.  Ben-Veniste.  Putting  aside  the  issue  of  taking  the  testimony 
under  oath  and  all  the  logistical  problems  associated  with  doing 
this  in  a  short  period  of  time,  she  had  another  problem  and  that 
was  an  appearance  problem;  correct? 

Ms.  Black.  That's  correct. 

Mr.  Ben-Veniste.  What  did  you  say  to  her  according  to  your  E- 
mail  to  Mr.  Adair? 

Ms.  Black.  Do  you  want  me  to  continue  reading? 

Mr.  Ben-Veniste.  Yes. 

Ms.  Black.  It  reads: 
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I  had  agreed  that  that  was  a  potential  problem  but  that  it  would  be  worse  for 
us  to  violate  our  normal  procedure  and  turn  over  the  transcripts  before  the  report 
was  finished.  Kemer  thought  there  might  be  room  for  further  discussion  but  I  did 
not. 

Mr.  Ben-Veniste.  OK.  Now,  it  is  very  possible,  is  it  not,  that  on 
the  basis  of  that,  which — the  meeting  occurred  when? 

Ms.  Black.  That  references  back  to  a  meeting  on  July  5. 

Mr.  Ben-Veniste.  Right,  so  now  as  you  get  closer  and  closer  to 
the  completion  of  your  investigation,  your  concerns  must  be  less 
and  less  diminished  about  information  being  disseminated;  is  that 
right,  Mr.  Adair? 

Mr.  Adair.  You  are  not  referring  to  this  August  3  memo,  because 
the  investigation  was  over  then. 

Mr.  Ben-Veniste.  Right,  but  I  am  talking— I  am  going  from  the 
point  that  the  conversation  with  Ms.  Sherburne  occurred  in  early 
July,  now,  to  late  July. 

As  you  get  later  and  later  to  the  conclusion  of  your  investigation, 
when  all  your  witnesses  are  interviewed — how  many  witnesses 
were  interviewed  as  of  July  23? 

Mr.  Adair.  I  beUeve  25. 

Mr.  Ben-Veniste.  All  but  one? 

Mr.  Adair.  25  of  26,  yes. 

Mr.  Ben-Veniste.  So  at  the  point  that  the  transcripts  were  sent 
from  Treasury  to  the  White  House,  everyone  had  been  deposed  ex- 
cept one  witness,  Mr.  Ludwig;  correct? 

Mr.  Adair.  Yes. 

Mr.  Ben-Veniste.  Now,  it  is 

Mr.  SwiTZER.  If  I  could 

Mr.  Ben-Veniste.  Hang  on  for  a  second,  Mr.  Switzer,  I  will  get 
to  you  in  a  second. 

As  of  the  time 

The  Chairman.  Counsel,  you  know,  if  he  has  something  that  can 
help,  I  think  he  should  be  permitted,  because  we  do  give  latitude 
to  the  witnesses  to  be  helpful  and  I  certainly  would  like  to  know 
the  point  he  was  going  to  make  and  you  can  continue  on  with  your 
questions.  Mr.  Switzer,  what  point  were  you  going  to  make? 

Mr.  Switzer.  I  just  wanted  to  insert  that  at  that  stage  of  the 
game,  we  anticipated  or  thought  that  there  would  be  one  additional 
witness,  but  there  could  have  been  information  developed  from  that 
witness  that  might  have  caused  us  to  seek  more. 

Mr.  Ben-Veniste.  All  right,  but  as  it  turned  out,  you  had  done 
all  the  witnesses  except  Mr.  Ludwig— and  nobody  says  Mr.  Lud- 
wig's  testimony  was  tailored  or  interfered  with,  do  you?  Does  any- 
one here? 

Mr.  Adair.  No,  but  I  would  make  one  point— I  don't  think  any- 
body has  focused  on  this — that  when  you  do  an  investigation  and 
you  interview  people,  it  tends  to  be  an  open-ended  procedure.  Inter- 
viewing Mr.  Ludwig  could  have  led  to  other  interviews.  In  this  case 
it  did  not. 

Mr.  Ben-Veniste.  Except  for  the  fact  that  you  were  working 
against  a  timeframe  that  was  somewhat  close-ended,  not  open- 
ended,  we  are  talking  about  a  normal  investigation  when  we  are 
talking  about  this  investigation,  aren't  we? 
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Mr.  Adair.  But  we  needed  to  document  the  number  of  contacts. 
If  he  had  pointed  us  to  other  contacts,  we  would  have  had  to  con- 
tinue our 

Mr.  Ben-Veniste.  When  did  you  send  your  draft  report  up? 

Mr.  Adair.  According  to  this,  July  22. 

Mr.  Ben-Veniste.  The  day  before  or  a  couple  of  days  before  Mr. 
Ludwig  was  even  questioned,  right,  you  sent  your  draft  report  up. 
Doesn't  that  indicate  that  your  draft — that  your  investigation  was 
in  pretty  much  complete  form? 

Mr.  Adair.  Yes. 

Mr.  Ben-Veniste.  With  respect  to  whether  anything  bad  hap- 
pened— which  I  guess  is  what  we  want  to  know,  as  a  Committee — 
did  something  bad  happen  as  a  result  of  all  of  this  back  and  forth 
in  the  attempt  to  get  information,  the  information  that  was  used? 

I  would  ask  you,  Mr.  Blight,  do  you  recall  testifying  at  your  depo- 
sition before  our  Committee,  in  answer  to  the  question  at  page  38: 
"Would  you  say  at  the  end  of  the  day,  that  the  RTC  Inspector  Gen- 
eral was  satisfied  with  the  scope  of  the  investigation?"  Do  you  re- 
call? 

Mr.  Blight.  Yes. 

Mr.  Ben-Veniste.  And,  "Were  there  any  areas  that  weren't 
looked  into  that  RTC  IG  would  have  liked  to  look  into?"  You  said, 
"I  am  not  aware  of  any." 

Mr.  Blight.  No,  we  thought  we  covered  all  we  wanted  to  cover. 

Mr.  Ben-Veniste.  You  were  asked  whether  there  was  any  infor- 
mation that  you  could  point  to  that  indicated  that  there  was  any 
interference  with  your  investigation,  were  you  not? 

Mr.  Blight.  Yes. 

Mr.  Ben-Veniste.  You  didn't  find  any,  did  you? 

Mr.  Blight.  I  wasn't  aware  of  any,  no. 

Mr.  Ben-Veniste.  Mr.  Adair,  you  were  asked  this  question  at 
page  96:  "Did  anyone  from  outside  your  office  or  the  Office  of  In- 
spector General  at  the  Treasury  Department  or  the  Office  of  Gov- 
ernment Ethics  try,  in  your  judgment,  to  pressure  you  with  respect 
to  the  results  of  your  investigation?"  And  your  answer? 

Mr.  Adair.  They  did  not. 

Mr.  Ben-Veniste.  Did  anyone  try  to  direct  to  you  a  particular  re- 
sult? 

Mr.  Adair.  No. 

Mr.  Ben-Veniste.  And  at  page  141:  "Sir,  do  you  have  any  reason 
to  believe  that  the  White  House  or  anyone  in  the  White  House 
made  improper  use  of  the  material  in  the  deposition  transcripts?" 
You  had  no  reason  to  so  believe,  did  you? 

Mr.  Adair.  That's  right.  I  don't  know  what  they  did  with  them. 

Mr.  Ben-Veniste.  Now,  the  issue  of  redactions  is  an  interesting 
one  which  has  come  up  here  today,  because  looked  at  without  some 
context,  it  might  appear  that  somebody  was  trying  to  convey 
through  these  transcripts  or  the  transmittal  of  the  transcripts  in- 
formation that  was  of  a  very  sensitive  nature  that  people  certainly 
shouldn't  look  at. 

Let  me  ask  you  first,  was  it  not  your  intention  all  along  to  in- 
clude the  transcripts  with  your  report,  Mr.  Adair? 

Mr.  Adair.  I  believe  it  was. 
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Mr.  Ben-Veniste.  Did  you  not  believe  that  those  transcripts 
were  going  to  be  made  pubHc? 

Mr.  Adair.  Yes. 

Mr.  Ben-Veniste.  Isn't  it  a  fact,  sir,  that  you  didn't  even  focus 
on  the  issue  of  redactions  until  Ms.  Kulka  raised  that  issue;  cor- 
rect? 

Mr.  Adair.  Well,  I  believe  Counsel  was  in  charge  of  redactions, 
and  she  had  focused  on  this  issue,  Patricia  Black. 

Mr.  Ben-Veniste.  You  are  referring  to  Ms.  Black? 

Mr.  Adair.  Yes. 

Mr.  Ben-Veniste.  Did  you  attempt  to  make  redactions  in  the 
transcripts  before  Ms.  Kulka  raised  the  issue? 

Ms.  Black.  We  didn't  at  that  time.  That  was  raised  on  the  28th. 

Mr.  Ben-Veniste.  Then  all  of  you— I'm  sorry,  after  the  28th. 

Ms.  Black.  Well,  the  redactions  were  proposed  on  the  28th, 
made  on  the  29th,  but  the  issue  that  arose  then  is  whether  we 
were  going  to  make  the  transcripts  public  that  weekend.  We  had 
not  intended  to  do  that.  We  were  told  that  Secretary  Bentsen  want- 
ed to  do  that  and  so  at  that  point  we  had  to  make  the  redactions 
in  very  quick  order  and  we  did  so.  However,  I  had  been  long  aware 
that  I  was  going  to  have  to  make  redactions  before  those  tran- 
scripts were  released. 

Mr.  Ben-Veniste.  OK,  fair  enough. 

Ms.  Kulka,  you  all  testified,  was  very  upset  when  she  learned 
that  unredacted  transcripts  were  going  to  be  disseminated;  correct? 

Ms.  Black.  We  never  said  that  unredacted  transcripts  were  go- 
ing to  be  disseminated.  Ms.  Kulka  said  she  most  certainly  did  not 
want  unredacted  transcripts  disseminated  and  I  agreed  with  her. 

Mr.  Ben-Veniste.  You  all  testified  that  she  was  very  upset  when 
she  learned  about  the  problem;  correct? 

Ms.  Black.  Yes,  she  was  upset  at  the  prospect  of  that  happening. 

Mr.  Ben-Veniste.  Now  to  put  into  context— you  didn't  know,  did 
you,  what  sensitive  information  there  might  be  in  these  transcripts 
or  whether  the  information  in  the  transcripts  was  already  in  the 
public  domain? 

Ms.  Black.  I  was  well  aware  that  there  was  very  sensitive  infor- 
mation in  those  transcripts.  I  had  talked  about  it  with  others  in  the 
investigation.  In  fact,  Jane  Ley  first  raised  the  issue  a  couple  of 
weeks  ahead  of  time  the  first  time  she  saw  the  transcripts. 

Mr.  Ben-Veniste.  Let  me  direct  your  attention  to  Ms.  Kulka's 
testimony  and  see  whether  you  disagree  with  it. 

Ms.  Black.  She  may  not  have  known  what  was  going  on  in  our 
investigation,  sir.  We  didn't  discuss  it  with  our  General  Counsel. 

Mr.  Ben-Veniste.  Here  is  her  testimony  well  after  the  fact  that 
was  taken  before  this  Committee  on  October  27,  1995,  well  after 
the  dust  of  all  of  this  had  settled.  At  page  68: 

Question:  Ms.  Kulka,  in  your  opinion,  did  the  release  of  unredacted  transcripts  of 
the  Inspector  General  depositions  to  the  White  House  have  any  significant  practical 
effect  on  the  ETC  ongoing  investigations  in  the  Madison  case? 

Answer:  I  know  of  no  significant  effect  of  that  release. 

The  Chairman.  Mr.  GiufFra. 

Mr.  GlUFFRA.  Thank  you,  Mr.  Chairman. 
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Ms.  Black,  am  I  not  correct  that  information  that  was  contained 
in  these  unredacted  transcripts  was  disseminated  in  the  General 
Counsel's  Office  at  Treasury? 

Ms.  Black.  My  understanding  was  that  the  transcripts  were  dis- 
seminated within  Treasury  OGC. 

Mr.  GiUFFRA.  Am  I  also  not  correct  that  Ms.  Hanson  ran  the 
General  Counsel's  Office  at  the  Treasury  Department;  correct? 

Ms.  Black.  Yes,  sir. 

Mr.  GlUFFRA.  She  was  the  subject  of  your  investigation;  isn't  that 
right? 

Ms.  Black.  Yes. 

Mr.  GiUFFRA.  Mr.  Foreman,  you  described  him  before  as  a  critical 
fact  witness? 

Ms.  Black.  Yes. 

Mr.  GiUFFRA.  Am  I  also  correct  that  the  White  House  and  people 
in  the  General  Counsel's  Office  of  the  Treasury  Department  were 
also  hearing  what  RTC  witnesses  were  saying  in  their  depositions? 

Ms.  Black.  My  understanding  is  that  all  the  depositions  were 
given  to 

Mr.  GiUFFRA.  They  were  not  only  hearing  what  people  in  the 
Treasury  Department  was  hearing,  or  the  White  House,  they  were 
hearing  what  people  at  the  RTC  were  saying  in  their  depositions; 
right? 

Ms.  Black.  That's  my  understanding,  yes. 

Mr.  GiUFFRA.  That's  highly  unusual,  isn't  it? 

Ms.  Black.  In  my  view,  yes. 

Mr.  GiUFFRA.  Unprecedented,  in  fact,  in  your  experience;  isn't 
that  right? 

Ms.  Black.  Yes,  sir. 

Mr.  GiUFFRA.  Now,  am  I  also  correct  that  the  White  House  was 
learning  what  the  Treasury  Department  witnesses  were  sajdng? 
Isn't  that  right? 

Ms.  Black.  Our  understanding  is  that  the  transcripts  were 
transmitted  to  the  White  House  on  the  23rd,  all  the  transcripts. 

Mr.  GiUFFRA.  They  also  knew  what  RTC  witnesses  were  saying 
about  events  that  they  were  part  of,  events  the  people 

Ms.  Black.  Yes,  sir. 

Mr.  GiUFFRA.  Again,  unprecedented;  am  I  correct? 

Ms.  Black.  Yes,  sir. 

Mr.  GiUFFRA.  Mr.  Cutler — we  have  had  this  question  before — he 
was  not  an  independent  Inspector  General;  right? 

Mr.  Adair.  He  was  not. 

Mr.  GiUFFRA.  He  was  working  on  preparing  for  Congressional 
hearings,  wasn't  he? 

Mr.  Adair.  That's  correct. 

Mr.  GiUFFRA.  Is  that  something  you  would  do?  You  don't  engage 
in  damage  control,  do  you,  sir? 

Mr.  Adair.  No,  sir. 

Mr.  GiUFFRA.  You  don't  engage  in  damage  control  for  the  RTC, 
do  you? 

Mr.  Adair.  We  do  not. 

Mr.  GiUFFRA.  You  look  to  try  to  find  out  the  facts  when  some 
wrongdoing  occurs  in  your  agency;  isn't  that  right? 

Mr.  Adair.  Yes,  sir. 


65 

Mr.  GiUFFRA.  Mr.  Cutler  was  serving  at  the  pleasure  of  the 
President;  correct?  You  don't  serve  at  the  pleasure  of  the  CEO  of 
the  RTC;  isn't  that  right? 

Mr.  Adair.  That's  right. 

Mr.  GlUFFRA.  Also,  there  was  discussion  here  about  whether  this 
was  supposed  to  be  a  normal  RTC  IG  investigation,  but  wasn't  it 
always  your  understanding  this  was  supposed  to  be  an  independent 
investigation? 

Mr.  Adair.  Yes. 

Mr.  GlUFFRA.  Now,  if  we  could  put  up  on  the  Elmo  several  docu- 
ments. Let's  start  off  with  document  00627,  which  is  an  E-mail 
from  Patricia  Black  to  Steven  Switzer.  One  of  the  things  we've 
learned  throughout  these  hearings  has  been  that  documentary  evi- 
dence is  often  the  most  persuasive.  This  E-mail,  Ms.  Black,  you 
sent  to  Mr.  Switzer;  isn't  that  correct? 

Ms.  Black.  It  appears  so,  yes. 

Mr.  GlUFFRA.  If  I  could  read  from  the  E-mail,  you  say,  "We 
learned  in  the  meeting  that  Treasury  OGC  had  released  the  tran- 
scripts of  witness  interviews  to  Cutler.  This  was  evidently  with  the 
knowledge  of  the  Treasury  IG,  but  nobody  told  us  until  after  it  was 
done."  Isn't  that  correct,  Ms.  Black? 

Ms.  Black.  Yes. 

Mr.  GlUFFRA.  Am  I  also  correct  that  when  the  question  of  giving 
the  transcripts  to  the  Treasury  OGC  arose,  you  objected;  isn't  that 
right? 

Ms.  Black.  Yes. 

Mr.  GlUFFRA.  In  fact,  the  Treasury  IG  and  the  Treasury  OGC  did 
it  anyway;  isn't  that  right? 

Ms.  Black.  Yes. 

Mr.  GlUFFRA.  They  told  you  about  it  after  the  fact? 

Ms.  Black.  Correct. 

Mr.  GlUFFRA.  You  found  that  to  be  disturbing;  isn't  that  right? 

Ms.  Black.  Yes. 

Mr.  GlUFFRA.  You  advised  Mr.  Switzer;  isn't  that  correct? 

Ms.  Black.  Yes. 

Mr.  GlUFFRA.  Mr.  Switzer,  you  were  disturbed  when  you  found 
out  about  this,  weren't  you,  sir? 

Mr.  Switzer.  Yes. 

Mr.  GlUFFRA.  Mr.  Adair,  you  were  also  upset,  weren't  you? 

Mr.  Adair.  Yes. 

Mr.  GlUFFRA.  There  is  no  tailoring  of  your  testimony  with  regard 
to  what  you  are  saying;  you  were  genuinely  upset  because  you 
thought  you  had  an  agreement  with  both  the  White  House  and  also 
with  the  Treasury  IG;  isn't  that  right,  Mr.  Adair? 

Mr.  Adair.  That's  right. 

Mr.  GlUFFRA.  Ms.  Black,  isn't  that  right? 

Ms.  Black.  Yes. 

Mr.  GlUFFRA.  Mr.  Blight,  isn't  that  correct? 

Mr.  Blight.  Yes. 

Mr.  GlUFFRA.  Mr.  Switzer,  isn't  that  correct? 

Mr.  Switzer.  Yes.  I  would  point  out  that  at  the  time  I  received 
this  E-mail  I  was  in  Texas  on  vacation,  and  had  watched  the  first 
day  of  the  hearing,  July  26,  that  day  of  the  hearing,  and  had  noted 
Mr.  Cutler's  reference  to  it. 
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Mr.  GiUFFRA.  You  learned  about  it  on  television,  sir? 

Mr.  SwiTZER.  I  learned  it  on  television  and  Patricia  confirmed  it 
here  to  me. 

Senator  Sarbanes.  On  vacation  you  watched  the  hearing? 

Mr.  SwiTZER.  Yes,  sir.  Laredo  is  a  pretty  sleepy  town. 

Mr.  GiUFFRA.  If  we  could  put  up 

Senator  Sarbanes.  Must  be,  Mr.  Switzer. 

Mr.  GiUFFRA.  If  we  could  put  up  another  document,  06089.  Mr. 
Switzer,  these  are  your  notes  of  a  meeting  that  you  had,  I  believe 
the  date  is  7/8/94.  If  I  could  just  direct  your  attention  to  the  part 
of  the  notes  that  are  marked  in  yellow,  and  I'll  read  that  into  the 
record.  It  says,  "Treasury  Counsel  'pulled'  Altman's  diaries  except 
certain  pages.  Noncompliance  with  IG  act.  Need  to  get  all!"  What 
were  you  referring  to  in  your  notes,  sir? 

Mr.  Switzer.  Earlier,  I  believe,  at  the  July  5  meeting  when  we 
had  first  met  and  discussed  some  of  the  preliminary  aspects  of 
doing  our  investigation  and  so  forth.  At  that  stage  of  the  game  we 
had  learned  that  certain  of  the  diaries  existed,  but  at  the  time  I 
prepared  this  a  few  days  later,  July  8  or  so,  I  did  not  know  the 
exact  status  of  whether  we  had  seen  all  of  those,  and  I  had  a  con- 
cern with  that,  that  if  they  were  not  all  made  available  to  us  or 
somehow  satisfied  us,  that  we  may  not  be  seeing  all  of  those  dia- 
ries. That's  what  that  note  is  indicating. 

Mr.  GiUFFRA.  Mr.  Blight,  if  I  could  direct  your  attention  to  some 
notes  that  you  prepared  of  a  meeting  that  you  had.  These  notes 
bear  the  Bates  Nos.  25340,  25329,  and  are  of  a  conversation  that 
you  had  with  Mr.  Jim  Cottos.  Mr.  Cottos  is  your  counterpart  over 
at  the  Treasury  IG;  isn't  that  correct? 

Mr.  Blight.  Correct. 

Mr.  GiUFFRA.  In  this  conversation  was  Mr.  Cottos  relating  to  you 
a  description  of  what  was  going  on  with  regard  to  the  response  by 
the  Treasury  IG  to  the  investigation  that  was  being  conducted  by 
the  Independent  Counsel's  Office;  isn't  that  right? 

Mr.  Blight.  Yes. 

Mr.  GiUFFRA.  Isn't  it  true — let  me  just  read  from  your  deposition. 

Question:  Did  Mr.  Cottos  or  anyone  else  ever  tell  you  that  anyone  at  the  Depart- 
ment of  the  Treasury  directed  that  certain  relevant  and  responsive  documents  not 
be  turned  over  to  the  Independent  Counsel's  Office  on  this  subject? 

Answer:  Yes.  On  April  30,  this  transpired. 

Then  you  proceed  to  discuss  how  a  Mr.  Rick  Doery,  who  works 
at  the  Treasury  IG's  Office,  was  instructed  by  someone  presumably 
not  to  turn  over  to  the  Independent  Counsel  certain  E-mails  com- 
plaining about  Ms.  Kerner.  Could  you  expand  on  that,  sir? 

Mr.  Blight.  Well,  that's  what  I  understood  he  said  at  the  time, 
was  that  Mr.  Cottos  himself  had  written  some  E-mails  that  appar- 
ently were  somewhat  derogatory  to  Ms.  Kerner  and  those  were  not 
turned  over  to  the  Independent  Counsel. 

Mr.  GiUFFRA.  You  were  advised  of  that  by  Mr.  Cottos? 

Mr.  Blight.  Correct. 

Mr.  GiUFFRA.  Mr.  Cottos  was  very  concerned  about  that? 

Mr.  Blight.  Yes. 

Mr.  GiUFFRA.  He  felt  there  was  noncompliance  with  a  lawful  sub- 
poena that  was  being  issued  by  the  Independent  Counsel's  Office, 
by  the  Treasury  IG;  correct,  sir? 


67 

Mr.  Blight.  That  would  be  accurate. 

Mr.  GlUFFRA.  One  more  document.  Could  we  put  up  11124.  This 
is  an  E-mail  from  Ken  Schmalzbach,  Assistant  General  Counsel, 
Treasury  Department,  to  Mr.  Ed  Knight,  who  is  now  the  General 
Counsel  of  the  Treasury  Department.  I  would  like  to  direct  your  at- 
tention to  the  third  full  paragraph. 

Senator  Sarbanes.  Which  document  are  we  referring  to  now? 

Mr.  GlUFFRA.  Document  11124.  Ms.  Black,  do  you  recall— you've 
testified  previously  about  discussions  with  regard  to  providing  the 
unredacted  transcripts  with  the  report  when  the  report  was  made 
public.  Do  you  recall  that? 

Ms.  Black.  Yes. 

Mr.  GlUFFRA.  You  were  concerned  about  not  releasing  that  unre- 
dacted information;  right? 

Ms.  Black.  That  is  correct. 

Mr.  GlUFFRA.  Ms.  Kulka  was  also  concerned  about  that;  isn't  that 
correct? 

Ms.  Black.  That  is  correct. 

Mr.  GlUFFRA.  According  to  this  E-mail,  Mr.  Schmalzbach  was  ad- 
vising Mr.  Knight  that  Mr.  Knight  should  contact  Mr.  Ryan,  who 
was  the  CEO  at  the  RTC,  to  complain  to  Ms.  Kulka  and  not  to  Mr. 
Adair.  Now,  that's  because  the  reporting  relationship  between — Mr. 
Ryan  is  not  your  supervisor;  is  that  right,  Mr.  Adair? 

Mr.  Adair.  I  think  they  may  have  thought  that  Ms.  Kulka  re- 
ported to  me  somehow,  and  they  were  correcting  that  to  the  fact 
that  she  reports  to  Mr.  Ryan.  That  would  be  my  interpretation  of 
this. 

Mr.  GlUFFRA.  Now,  Ms.  Black,  if  I  could  direct  your  attention  to 
the  fourth  paragraph,  it  says: 

Counsel  to  RTC's  IG,  Pat  Black,  is  telling  this  morning's  gathering  of  the  IG  peo- 
ple working  on  the  report  that  if  Kulka  fails  to  win  on  the  issue  of  not  making  the 
transcripts  public,  she  is  prepared  to  testify  at  the  hearings  that  the  IG's  group  has 
been  under  the  sway  of  the  Secretary  in  performing  their  investigation. 

Do  you  recall  this? 

Ms.  Black.  I  recall— I  recall  seeing  this  E-mail,  yes.  I  recall  Ms. 
Kulka  being  very  upset  at  the  prospect  of  this  information  being 
publicly  released.  She  was  adamantly  opposed  to  it.  She  said  that 
the  RTC  had  never  confirmed  certain  data  that  were  in  those  tran- 
scripts and  they  vehemently  objected  to  its  release.  I  do  not— and 
Ms.  Kulka  did  indeed  threaten  to  go  to  Congress  and  indicate  that 
there  was  interference  with  an  investigation.  I  cannot  recall  wheth- 
er she  was  saying  that  that  would  be  interference  with  her  inves- 
tigation or  ours. 

Mr.  GlUFFRA.  OK.  But  she  was  concerned  about  at  least  inter- 
ference with  one  of  the  two  sorts  of  investigations 

Ms.  Black.  Yes,  sir. 

Mr.  GlUFFRA.  —either  your  investigation  or  the  investigation 
that  the  RTC  was  conducting;  isn't  that  right? 

Ms.  Black.  Yes,  sir. 

Mr.  GlUFFRA.  Thank  you  very  much.  No  further  questions. 

The  Chairman.  I  want  to  just  make  an  observation.  The  last  sen- 
tence—and again,  this  is  the  first  time  I've  seen  these  documents. 
I  expect"— and  this  is  from  Kenneth  Schmalzbach.  Schmalzbach 
is — what  is  his  title? 
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Mr.  GlUFFRA.  Assistant  General  Counsel  at  the  Treasury  Depart- 
ment. 

The  Chairman.  He's  the  Assistant  General  Counsel  at  Treasury. 
Here  is  somebody  at  the  very  office  under  investigation,  a  major 
subject  of  the  investigation,  directing  the  boss,  as  it  were,  to  under- 
take action — and  I  don't  care  how  you  want  to  read  this — as  he  was 
just  saying  I  heard  from  the  IG  Counsel  specifics  on  how  and  what 
information  will  or  won't  be  released,  and  he  concludes,  "I  expect 
to  hear  from  the  IG  Counsel,"  and  "IG  Counsel,"  I  guess  he  was 
referring  to — "how  the  meeting  with  Kulka" — ^that's  Kerner.  Now, 
this  is  the  so-called  independent  IG  Counsel,  and  I  say  supposed. 
How  can  an  independent  counsel,  I  say  to  my  colleagues  in  all  due 
deference,  be  independent  if  she's  reporting  to  Kenneth  Schmalz- 
bach? 

This  is  his  E-mail,  maybe  his  E-mail  lied,  but,  "I  expect  to  hear 
from  the  IG  Counsel  how  the  meeting  with  Kulka  went  at  about 
noon.  I  will  call  you  and  give  you  revised  talking  points  for  Ryan," 
that's  the  head  of  the  whole  thing  and  Ryan  is  going  to  influence 
Kulka,  "as  soon  as  I  hear  from  the  IG  Counsel." 

Now,  I  have  to  suggest  to  my  friends,  and  I  don't  care  what  side 
of  the  aisle,  this  is  absolutely  incredible,  it  is  devastating,  and  it 
certainly  demonstrates  that  the  IG  Counsel  from  Treasury  was 
deeply  involved  in  disseminating  information  to  the  very  people 
under  investigation,  telling  them  what's  happening,  what  informa- 
tion would  be  made  public,  what  wouldn't  be,  and  directing  it. 
There  is  no  similarity  between  the  work  of  the  investigators  and 
what  her  position  was  and  what  her  trust  was  and  how  it  had  been 
violated. 

This  is  absolutely  damning,  and  I  can't  think  of  any  reason  how 
this  could  take  place,  except  as  a  continual  pattern  of  that  office 
attempting  to  control  the  investigation,  controlling  what  would  be 
seen,  what  wouldn't  be  seen,  who  was  going  to  see  it,  and  when 
they  saw  it. 

Senator  Sarbanes. 

Senator  Sarbanes.  Mr.  Chairman,  can  we  put  that  exhibit  back 
up  on  the  machine.  We  seem  to  have  read  all  around  one  particular 
sentence  that  is,  it  seems  to  me,  relevant  to  put  into  the  record 
very  clearly.  "Kulka  has  no  facts  to  support  that  perspective  and 
I  don't  believe  there's  any  basis  for  that  perspective."  In  other 
words,  referencing  Kulka's  view  that  the  IG's  group  had  been 
under  the  sway  of  the  Secretary  in  performing  their  investigation. 
Now,  isn't  that  what  that  sentence  refers  to,  "Kulka  has  no  facts 
to  support  that  perspective  and  I  don't  believe  there's  any  basis  for 
that  perspective."? 

Mr.  Adair.  It  would  appear  so.  Senator. 

Senator  Sarbanes.  Isn't  that  correct? 

Mr.  Adair.  Yes. 

Senator  SARBANES.  Ms.  Black,  at  the  RTC,  was  the  Counsel  to 
the  Inspector  General  in  the  Inspector  Greneral's  Office  or  in  the 
General  Counsel's  Office? 

Ms.  Black.  In  the  RTC  I  work  directly  for  the  IG.  I  am  not  a 
part  of  the  General  Counsel's  Office. 

Senator  Sarbanes.  Now,  at  the  Treasury  I  gather  the  arrange- 
ment was  different;  is  that  correct? 
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Ms.  Black.  Yes,  sir. 

Senator  Sarbanes.  The  Counsel  to  the  Treasury  Inspector  Gen- 
eral was  part  of  the  G^eneral  Counsel's  Office  of  the  Treasury  De- 
partment; is  that  correct? 

Ms.  Black.  That's  correct. 

Senator  Sarbanes.  So  they  did  it  differently  than  the  RTC? 

Ms.  Black.  Yes,  sir. 

Senator  Sarbanes.  I  mean,  that  was  an  arrangement  that  ex- 
isted far  before  any  of  this  arose;  is  that  correct? 

Ms.  Black.  Yes,  sir. 

Senator  SARBANES.  Now,  I  understand  you  used  to  be  at  HUD; 
is  that  correct? 

Ms.  Black.  That's  correct. 

Senator  Sarbanes.  What  was  the  arrangement  at  HUD? 

Ms.  Black.  At  the  time  when  I  was  at  HUD  the  arrangement 
was  that  the  Counsel  to  the  IG  was  a  part  of  the  Office  of  General 
Counsel,  and  we  served  under  a  memorandum  of  understanding  be- 
tween the  IG's  Office  and  the  General  Counsel.  That  is  no  longer 
true.  The  IG  at  HUD  now  has  pulled  the  Counsel's  function  into 
her  own  office. 

Senator  Sarbanes.  But  there  was  a  time  when  the  arrangement 
at  HUD  was  comparable  to  the  arrangement  at  Treasury  rather 
than  the  arrangement  at  RTC;  is  that  correct? 

Ms.  Black.  Yes,  sir. 

Senator  Sarbanes.  That  was  when  you  were  there;  correct? 

Ms.  Black.  Yes,  sir. 

Senator  Sarbanes.  You  were  part  of  the  General  Counsel's  Office 
of  HUD? 

Ms.  Black.  Yes. 

Senator  Sarbanes.  But  you  were  the  Counsel  to  the  Inspector 
General  of  HUD;  correct? 

Ms.  Black.  That  is  correct. 

Senator  Sarbanes.  Just  like  Ms.  Kerner  was  at  the  Treasury  De- 
partment? 

Ms.  Black.  Well,  as  I  said,  we  operated  under  a  memorandum 
of  understanding  which  was  different  than  was  in  place  at  Treas- 
ury. In  addition,  we  followed  it  scrupulously. 

Senator  Sarbanes.  Now,  was  your  memorandum  of  understand- 
ing comparable  to  this  memo  that  Mr.  Cesca  outlined  with  respect 
to  the  provision  of  legal  advice  and  services  to  the  OIG? 

Ms.  Black.  No,  it  was  not.  It  was  much  broader. 

Please  understand  that  it  has  been  more  than  5  years  since  I 
have  looked  at  it,  but  the  memorandum  of  understanding  that  was 
in  place  there  was  that  on  all  occasions  when  serving  as  IG  Coun- 
sel, the  attorney  reported  to  the  IG,  and  I  mean  that  was  always 
the  case.  It  wasn't  something  that  was  put  in  place  for  one  inves- 
tigation. 

Senator  Sarbanes.  But  to  the  extent  it  applied  to  a  particular  in- 
vestigation, was  the  Cesca  memo  comparable  to  the  HUD  arrange- 
ment? 

Ms.  Black.  As  I  said,  I  think  at  HUD  it  was  broader.  There 
was 

Senator  Sarbanes.  In  the  sense  that  you  said  it  wasn't  put  in 
place  on  each  instance,  but  in  this  instance  Treasury  sought  to  put 
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in  a  Chinese  wall  and  I'm  asking  whether  that  was  comparable  to 
the  Chinese  wall  that  existed  when  you  were  at  HUD.  A  Chinese 
wall  was  not  necessary  at  RTC  because  you  structured  it  differ- 
ently; correct? 

Ms.  Black.  Correct. 

Senator  Sarbanes.  But  when  you  were  at  HUD,  was  that  com- 
parable to  the  arrangement  with  respect  to  the  specific  matter 
here? 

Ms.  Black.  It  having  been  more  than  5  years  since  I've  reviewed 
the  one  at  HUD,  my  recollection  was  that  it  was  a  stronger  memo- 
randum. But  it  did  put  in  place  certain  reporting  requirements  and 
certain  limitations  on  my  authority  to  discuss  IG  work  outside  the 
IG's  Office,  and  I  did  not  do  so. 

Senator  Sarbanes.  Mr.  Kravitz. 

Mr.  Kravitz.  Thank  you.  Senator  Sarbanes. 

Mr.  Adair,  the  suggestion  has  been  made  that  it  was  in  some 
way  inappropriate  for  Secretary  Bentsen  to  be  provided  with  a 
draft  of  the  IG  report  and  copies  of  deposition  transcripts  on  July 
22  before  your  report  was  finalized.  I  want  to  ask  you  some  ques- 
tions relating  to  that  issue. 

As  the  Inspector  General  of  the  RTC,  do  you  or  members  of  your 
staff  ever  brief  or  provide  information  to  the  CEO  of  the  RTC  re- 
garding ongoing  investigations? 

Mr.  Adair.  On  occasion,  yes. 

Mr.  Kravitz.  What  are  the  circumstances  under  which  that  oc- 
curs? 

Mr.  Adair.  Well,  if  there's  a  significant  high-level  investigation 
and  the  CEO  wishes  to  know  the  status  of  it,  we  would  brief  him 
on  that. 

Mr.  Kravitz.  You  would  brief  the  CEO  by  providing  information, 
factual  information,  that  your  office  has  obtained  from  your  inves- 
tigation; correct? 

Mr.  Adair.  Yes. 

Mr.  Kravitz.  That's  the  case  even  if  the  investigation  is  still  on- 
going; correct? 

Mr.  Adair.  Yes,  it  would  be  an  oral  briefing. 

Mr.  Kravitz.  In  light  of  that,  do  you  think  it  was  appropriate  for 
Secretary  Bentsen  to  be  provided  with  information  relating  to  the 
ongoing  RTC  IG  and  Treasury  Department  IG  investigation  into 
White  House-Treasury  contacts  toward  the  end  of  July  1994? 

Mr.  Adair.  Do  I  think  it  was  appropriate  that  he  got  the  draft 
report? 

Mr.  Kravitz.  Yes. 

Mr.  Adair.  Well,  that  was  something  that  the  Treasury  IG  was 
pretty  much  insistent  upon  providing,  and  I  must  tell  you,  I  did  not 
object  because  it  was  my  understanding  that  Secretary  Bentsen 
really  wanted  to  be  able  to  make  a  decision  on  what  to  do  about 
the  people  in  the  Treasury  Department  and  he  needed  this  kind  of 
information  to  make  a  decision. 

Mr.  Kravitz.  Well,  Mr.  Adair,  wasn't  it  more  than  simply  that 
you  did  not  object?  Didn't  you  actually  think  that  it  was  appro- 
priate for  Mr.  Bentsen,  under  those  circumstances,  to  receive  the 
draft  report? 

Mr.  Adair.  I  think  I  did,  yes. 
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Mr.  Kravitz.  You  did  think  it  was  appropriate,  didn't  you? 

Mr.  Adair.  Yes. 

Mr.  Kravitz.  You  also  thought  it  was  appropriate  that  Secretary 
Bentsen  receive  not  only  the  draft  report  but  the  copies  of  deposi- 
tion transcripts  that  had  already  been  obtained  as  a  result  of  the 
ongoing  investigation;  is  that  right? 

Mr.  Adair.  I  would  say  that  would  be  appropriate  in  the  sense 
that  if  he  needed  to  go  beyond  the  draft  report  and  into  the  specif- 
ics of  transcripts,  that  he  would  obviously  need  the  transcripts  to 
do  that,  yes. 

Mr.  Kravitz.  The  reason  it  was  appropriate  for  Secretary  Bent- 
sen  to  receive  that  ongoing  briefing,  that  information,  was  that  he 
needed  to  be  in  a  position  to  make  important  personnel  decisions 
possibly? 

Mr.  Adair.  Yes,  sir. 

Mr.  Kravitz.  Mr.  Switzer,  I  would  like  to  ask  you  a  few  ques- 
tions, just  general  questions  about  the  RTC  IG's  investigation  in 
this  matter. 

I  think  the  implication  has  been  made  that  due  to  time  pressures 
imposed  by  the  upcoming  start  date  of  the  Congressional  hearings, 
there  may  have  been  some  concern  that  the  IG's  officials  did  not 
complete  their  investigation  or  conduct  as  complete  an  investiga- 
tion as  they  would  have  liked.  To  your  knowledge,  was  there  any 
witness  who  the  Inspector  General's  Offices  thought  should  be  de- 
posed who  was  not  deposed? 

Mr.  Switzer.  No,  sir. 

Mr.  Kravitz.  To  your  knowledge,  was  there  any  document  or  set 
of  documents  that  the  RTC  IG's  Office  or  the  Treasury  IG's  Office 
thought  that  they  needed  that  were  not  obtained? 

Mr.  Switzer.  Not  that  we  were  able  to  identify. 

Mr.  Kravitz.  OK.  To  this  day  you  have  not  identified  a  single 
document  or  single  witness  that  you  didn't  have  access  to  in  July 
1994;  correct? 

Mr.  Switzer.  I  believe  that's  true,  yes. 

Mr.  Kravitz.  Now,  by  the  way,  does  the  RTC  IG  have  the  power 
to  subpoena  witnesses? 

Mr.  Switzer.  No,  we  do  not. 

Mr.  Kravitz.  Does  the  RTC  IG  have  the  power  to  subpoena  docu- 
ments? 

Mr.  Switzer.  Yes,  we  do,  but  not  from  other  Federal  agencies. 

Mr.  Kravitz.  So  if  the 

Mr.  Switzer.  Senator,  I  didn't  hear  you. 

Senator  Sarbanes.  I  didn't  hear  your  answer. 

Mr.  Switzer.  We  have  subpoena  power  for  documents,  but  we 
cannot  subpoena  documents  from  other  Federal  agencies. 

Senator  Sarbanes.  From  other  agencies. 

Mr.  Kravitz.  So  if  the  RTC  IG  wishes  to  obtain  documents  from 
the  White  House,  you  have  no  authority  to  subpoena  those  docu- 
ments? 

Mr.  Switzer.  None  to  my  knowledge,  no. 

Mr.  Kravitz.  As  a  result,  if  the  subject  of  your  investigation 
touches  on  the  White  House,  you  rely  on  cooperation  of  the  White 
House  to  provide  documents;  correct? 

Mr.  Switzer.  That's  what  we  would  have  to  do. 
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Mr.  Kravitz.  Also  to  provide  access  to  witnesses? 

Mr.  SwiTZER.  That's  correct. 

Mr.  Kravitz.  And  the  same  would  apply  to  the  Treasury  Depart- 
ment? 

Mr.  SwiTZER.  I  don't  think  normally  we  would  be  conducting  an 
investigation  in  the  Treasury  Department. 

Mr.  Kravitz.  But  if  you  wish  to  receive  documents  from  the 
Treasury  Department,  you  have  no  authority  to  subpoena  them; 
correct? 

Mr.  SwiTZER.  That's  correct. 

Mr.  Kravitz.  You  have  to  rely  on  their  cooperation? 

Mr.  SwiTZER.  Yes,  we  would. 

Mr.  Kravitz.  Now,  in  this  case  was  there  any  problem  with  the 
Treasury  Department  making  witnesses  available? 

Mr.  SwiTZER.  None  to  my  knowledge.  The  Treasury  Department 
witnesses  were  arranged  by  the  Treasury  IG's  Office. 

Mr.  Kravitz.  As  far  as  you  know,  every  White  House  witness 
that  the  IG's  OfTices  wished  to  depose  was  made  available? 

Mr.  SwiTZER.  As  far  as  I  know,  yes. 

Mr.  Kravitz.  Voluntarily? 

Mr  SwiTZER.  We  got  to  talk  to  those  that  we  asked  to. 

Mr.  Kravitz.  All  of  the  documents  that  the  RTC  and  Treasury 
IG's  Offices  received  from  the  White  House  were  provided  volun- 
tarily, without  subpoena? 

Mr.  SwiTZER.  There  were  no  subpoenas. 

Mr.  Kravitz.  Thank  you.  That's  all  I  have,  Senator. 

The  Chairman.  Senator  Faircloth. 

OPENING  COMMENTS  OF  SENATOR  LAUCH  FAIRCLOTH 

Senator  FAIRCLOTH.  Thank  you,  Mr.  Chairman. 

I  just  wanted  to  say  that  we  have  four  good  people  m  front  ot 
us  today  and  they  wanted  to  do  a  thorough  and  complete  investiga- 
tion but  they  knew,  however,  that  while  they  were  trying  to  do  it, 
that  Ms.  Kerner  of  the  Treasury  Department,  who  reported  directly 
to  Jean  Hanson  and  Dennis  Foreman,  was  in  on  the  investigation 
and  that  created  a  problem  from  day  one.  No  matter  how  hard  they 
worked,  this  was  a  problem  they  had  to  work  around.  The  White 
House  was  the  problem.  i  ^    j 

We  don't  know  what  the  White  House  told  their  employees  to  do 
about  information  they  got  from  the  Treasury,  what  to  do  with  it. 
In  all,  it  was  another  Treasury-White  House  influence  on  the  in- 
vestigative process,  and  that  is  the  problem  and  has  been  the  prob- 
lem all  the  way  through  and  these  people,  of  course,  recognized  it. 

I  just  have  one  quick  question.  Mr.  Switzer. 

Mr.  SwiTZER.  Yes,  sir. 

Senator  Faircloth.  The  gentleman  just  gave  you  an  b-mail  mes- 
sage that  you  sent  to  Mr.  Blight  on  July  27,  1994.  Would  you  read 
that  aloud  to  the  Committee?  Explain  the  circumstances  which  led 
you  to  write  it.  „   ,. 

Senator  Sarbanes.  Could  the  Senator  give  us  the  number  ot  this 

exhibit? 
Mr.  SwiTZER.  I  have  it.  06054. 
Senator  Sarbanes.  Thank  you. 
Mr.  SwiTZER.  Do  you  want  the  whole  thing,  sir? 
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Senator  Faircloth.  If  you  don't  mind.  It's  not  that  lone 
Mr.  SwiTZER.  It  reads: 

Clark,  my  comments  on  the  draft  are  limited  to  just  one  main  one.  I  suppose  in 
their  wisdom  [and  haste]  Treasury  folks  decided  not  to  even  mention  the  Ludwig 
contact.  ^ 

Otherwise,  Pat  and  Jack  have  shared  their  E-mail  traffic  with  me  about  Treasury 
abbreviated,  OGC  sharing  copies  of  transcripts  with  the  White  House.  Does  that  ac- 
tion possibly  violate  the  brand-new  White  House  rules  about— abbreviated  White 
House,  about  what  they  will  and  will  not  do  in  connection  with  investigations  by 
regulatory,  misspelled,  or  law  enforcement  agencies?  We  can  discuss  on  Friday  when 
I  return.  -^ 

Senator  Faircloth.  Mr.  Switzer,  could  you  explain  to  me  what 
the  new  White  House  rules  are  you  were  talking  about  in  that 
memo? 

Mr.  Switzer.  Well,  Senator,  I  mentioned  earlier  that  at  the  time 
this  was  gomg  on,  I  was  on  vacation  in  Laredo,  Texas,  and  I  had 
watched  the  first  day  of  the  hearings  but  I  had  also  read  in  the 
paper,  either  on  the  26th  or  the  27th,  and  in  the  paper  had  read 
something  to  the  effect  that  because  there  seemed  to  be  some  sort 
of  a  problem  with  sharing  this  information  as  it  came  out  or  was 
being  reported  upon,  that  the  White  House  had  implemented  some 
sort  of  new  rules  that  they  intended  to  apply  in  dealing  with  regu- 
latory investigations  so  that  they  wouldn't  have  that  problem  anv- 
more. 

I  simply  thought  that  it  was  ironic  that  the  day  I  was  reading 
that  or  within  a  day  or  two  I  heard  Mr.  Cutler  testifying  that  they 
had  their  hands  on  the  transcripts  of  our  investigation,  which  had 
not  yet  been  completed. 

Senator  Faircloth.  Did  you  take  any  action  after  writing  if? 

Mr.  Switzer.  No,  sir,  I  did  not.  I  came  back  to  Washington  the 
next  day. 

Senator  Faircloth.  Did  you  discuss  it— as  you  indicated  in  the 
memo,  did  you  discuss  it  with  Mr.  Blight? 

Mr.  Switzer.  Yes,  sir,  I  did  discuss  it  with  him  when  I  returned 
but  when  I  returned— I  arrived  back  at  work  on  the  29th.  I  trav- 
eled on  the  28th,  and  of  course  the  report  was  issued  on  the  29th 

Senator  Faircloth.  All  right,  that's  all.  Thank  you 

Mr.  Switzer.  You're  welcome,  sir. 

The  Chairman.  Let  me  say,  unless  Senator  Bond  has  any  ques- 
tions, we  have  no  further  questions,  but  I  would  make  an  observa- 
tion and  if  any  of  you  have  a  different  observation,  please  let  me 
know.  Im  just  gathering  this  from  the  testimony  I  have  heard 
today  and  the  memos,  almost  every  one  of  which  I  have  just  seen 
for  the  first  time.  Transcripts  went  to  the  Office  of  General  Counsel 
starting  sometime  before  July  13.  We  don't  know  if  they  were  sent 
all  at  one  time,  but  we  know  they  were  sent  over  there,  and  none 
of  you  were  aware  of  that  taking  place;  is  that  correct*? 

Mr.  Blight.  No,  sir. 

The  Chairman.  I  find  disturbing  that  the  very  office  under  inves- 
tigation and  one  of  the  main  subjects,  the  General  Counsel's  Ofiice 
was  provided  transcripts  of  testimony  of  witnesses  absolutely  vio- 
lating every  cardinal  principle  of  any  investigation.  Imagine  if  you 
were  the  FBI  investigating  somebody  and  their  sworn  statements 
were  being  pven  to  the  people  you  were  investigating.  It's  im- 
proper, but  that  is  exactly  what  took  place 
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Now,  I  suggest  that  the  transfer  of  information  and  its  affect  on 
the  progress  of  the  investigation  and  the  accuracy  of  testimony  of 
witnesses  who  had  the  opportunity  to  be  advised  about  others  testi- 
mony, and  then  denied  that  they  met  with  X  or  Y  or  Z  to  discuss 
their  'testimony,  particularly  if  they  were  advised  by  their  attor- 
neys, violates  any  investigatory  procedure,  and  therefore  regardless 
of  how  hard  you  may  have  tried,  the  investigation  itself  is  suspect, 
not  because  of  a  lack  of  effort  on  your  part.  It  was  compromised 
by  the  very  person  to  whom  it  was  assigned — the  Inspector  General 
at  Treasury. 

We  will  attempt  to  ascertain  how  she  could  possibly  do  this.  Ihe 
investigators  were  not  even  made  aware  of  this.  In  Mr.  Switzer's 
case  you  learned  of  this  for  the  first  time  when  you  were  down  in 
Texas  on  vacation.  It  was  done  over  the  strong  objection  of  those 
people  undertaking  the  investigation. 

Those  are  the  facts.  That's  not  fancy.  We  are  not  m  the  position 
to  say  at  this  time  how  that  information  may  or  may  not  have  been 
used.  Was  the  investigation  compromised?  Absolutely.  Did  Treas- 
ury at  the  highest  levels  compromise  the  investigation?  They  cer- 
tainly did.  So  I  think  that  is  certainly  a  fact. 

I  have  no  further  questions,  and  if  Counsel  wants  to  make  any 
observations  or  raise  any  further  questions,  certainly  that  would  be 
appropriate.  . 

Senator  Bond,  do  you  have  a  question  to  raise  or  a  statement  be- 
fore I  yield  to  Senator  Sarbanes? 

Senator  Bond.  Senator  Sarbanes  has  the  floor. 

The  Chairman.  Senator  Sarbanes. 

Senator  Sarbanes.  Is  it  our  time? 

The  Chairman.  We  still  have  time,  but  fine,  you  know. 

Senator  Sarbanes.  Mr.  Adair,  you  were  carrying  out  an  inquiry 
with  respect  to  RTC  people;  is  that  correct? 

Mr.  Adair.  Well,  the  way  the  investigation  was  structured,  we 
formed  two  teams  of  two  people  on  each  team  and  each  team  had 
one  RTC  investigator  on  it  and  one  Treasury  investigator,  so  we 
were  jointly  interviewing  RTC,  Treasury,  and  White  House  people 
with  these  two  teams.  ,  .       ^       i.u 

Senator  Sarbanes.  Oh,  I  see.  So  you  were  working  together,  m 
effect,  in  a  joint  investigation? 

Mr.  Adair.  Yes,  sir.  . 

Senator  Sarbanes.  The  two  Inspectors  General  s  Offices;  is  that 

correct? 

Mr.  Adair.  Yes,  sir.  .  ■  ^     c      -mi 

Senator  Sarbanes.  Do  you  think  it  was  inappropriate  tor  Mr. 
Cutler,  in  order  to  prepare  to  testify  before  the  Congress,  to  have 
access  to  the  material  that  was  provided  to  him? 

Mr.  Adair.  I  think  it  was,  yes. 

Senator  Sarbanes.  Why?  . 

Mr  Adair  Well,  from  our  standpoint,  you  have  to  appreciate 
that  we  were  doing  an  investigation  of  Treasury-White  House  con- 
tacts, and  from  my  perspective,  there  shouldn't  h^e  been  any  in- 
volvement of  the  Treasury  General  Counsel's  Office.  The  White 
House  I  would  think,  would  want  to  stay  as  far  away  from  this  as 
it  could  to  let  the  independent  investigation  unfold  until  it  was 
completed. 
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Senator  Sarbanes.  I  thought  the  investigation  had  unfolded. 

Mr.  Adair.  It  was  almost  complete,  not  totally  complete. 

Senator  Sarbanes.  Would  you  have  had  any  problem  with  it  if 
it  was  complete  in  every  conceivable  sense? 

Mr.  Adair.  If  the  transcripts — if  the  investigation  was  complete, 
the  report  issued  and  the  transcripts  redacted  for  the  criminal  re- 
ferral material — that's  kind  of  a  key  point  also — then  I  would  have 
no  problem  with  him  having  materials. 

Senator  Sarbanes.  In  fact,  you  assumed  that  the  transcripts 
would  be  published? 

Mr.  Adair.  In  a  redacted  form. 

Senator  Sarbanes.  So  then  they  would  have  been  available  to 
anyone  and  everyone;  is  that  correct? 

Mr.  Adair.  Yes,  sir. 

Senator  Sarbanes.  So  it's  a  matter  of  days  that  we're  talking 
about  here;  is  that  correct? 

Mr.  Adair.  Yes,  sir,  it  is. 

Senator  SARBANES.  Do  you  think  what  happened  tainted  your  re- 
port? 

Mr.  Adair.  In  terms  of  the  transcripts  being  sent  to  the  White 
House,  I  don't  think  that  tainted  our  report.  In  terms  of  the 

Senator  Sarbanes.  No,  I  don't  see  how  it  could  have.  How  could 
it  have  possibly  tainted  your  report? 

Mr.  Adair.  I  don't  think  it  did  in  terms  of 

Senator  Sarbanes.  You  had  finished  all  of  your  depositions,  had 
you  not,  except  for  one? 

Mr.  Adair.  Yes,  sir. 

Senator  Sarbanes.  That  one,  I  gather,  was  not  sort  of  relevant 
to  the  problem  we're  talking  about;  is  that  correct? 

Mr.  Adair.  Yes. 

Senator  Sarbanes.  So  you  had  finished  all  of  your  depositions, 
you  had  all  your  sworn  testimony.  In  fact,  you  had  even  done  a 
draft  final  report.  Was  it  a  joint  draft  final  report? 

Mr.  Adair.  Yes,  sir.  Yes,  it  was. 

Senator  Sarbanes.  OK  That  was  submitted  to  the  Secretary  of 
the  Treasury? 

Mr.  Adair.  Yes,  sir. 

Senator  Sarbanes.  Did  you  think  that  was  appropriate? 

Mr.  Adair.  Yes,  I  did. 

Senator  Sarbanes.  You  did,  that  it  should  be  given  to  Secretary 
Bentsen? 

Mr.  Adair.  Yes. 

Senator  Sarbanes.  The  transcripts,  as  I  understand  it,  were  not 
sent  over  to  Mr.  Cutler  until  after  that,  after  the  draft  final  report? 

Mr.  Adair.  The  23rd,  yes,  that's  correct. 

Senator  Sarbanes.  The  draft  final  report  was  either  the  day  be- 
fore or  2  days  before? 

Mr.  Adair.  The  day  before. 

Senator  Sarbanes.  So  from  the  point  of  view  of  your  inquiry, 
there's  nothing  here  that  happened  that  affected  the  merits  of  the 
substance  of  your  inquiry,  at  least  as  I  see  it.  I'm  searching  and 
I  don't  see  anything  that  would  have  affected  it. 

Mr.  Adair.  Other  than  the  redactions  not  having  been  made.  In 
other  words,  the  transcript  contained  material  involving  the  crimi- 
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nal  referrals,  Madison  Guaranty,  and  should  have  been  redacted 
before  anyone  was  to  see  them. 

Senator  Sarbanes.  The  material  not  redacted,  was  that  pre- 
viously in  the  public  domain  through  leaks? 

Mr.  Adair.  I  believe  some  of  it  was  definitely,  yes,  but  none  of 
/'it  had  been  put  out  by  the  RTC,  or  approved  by  the  RTC  in  a 
sense. 

Senator  Sarbanes.  It  didn't  have  an  official  imprimatur,  but  as 
I  understand  it,  all  of  it  was  in  the  public  domain  through  leaks. 

Mr.  Adair.  I  don't  know,  sir.  I  think  a  good  deal  of  it  had  been, 
though. 

Senator  SARBANES.  Can  you  think  of  anything  that  was  not  in 
the  public  domain  that  had  not  been  redacted?  You  obviously  can 
think  of  things  that  were  in  the  public  domain  because  you've  just 
said  as  much.  Can  you  think  of  anything  that  was  not  in  the  public 
domain? 

Mr.  Adair.  No,  I  cannot.  I  don't  know. 

The  Chairman.  Senator  Bond. 

Senator  Bond.  Following  up  on  that,  Ms.  Black,  do  you  know — 
can  you  think  of  information  that  should  have  been  redacted  that 
was  not  in  the  public  domain? 

Ms.  Black.  It's  hard  to 

Senator  Bond.  Obviously  if  it  should  not  be  in  the  public  domain 
now,  we — clearly  you  don't  want  to  get  into  it,  but  do  you  have 

Ms.  Black.  It's  hard  to  remember  back  what  was  in  the  public 
domain  at  that  time,  what  has  come  out  since  then.  But  I  thought 
at  the  time  I  was  redacting  it,  Senator,  that  there  was  information 
in  those  transcripts  which  was  not  in  the  public  domain  at  that 
time. 

In  addition,  the  RTC— it  wasn't  a  matter  of  not  havmg  the  offi- 
cial imprimatur.  The  RTC  considered  it  highly  privileged  and  con- 
fidential material,  yet  RTC  had  not  acknowledged  specifics  on  a 
number  of  items  here.  If  you  just— just  take  numbers.  There  were 
all  sorts  of  numbers  floating  around  as  to  how  many  criminal  refer- 
rals there  were.  RTC  had  never  said  which  number  was  right. 

There  was  all  sorts  of  information  in  the  public  domain.  Much  of 
it  was  wrong. 

Senator  Bond.  Let  me  jump  to  the  July  5  meeting  where  appar- 
ently you  had  the  major  discussions  about  whether  there  would  be 
participation  by  the  non-IG  personnel,  what  availability  of  tran- 
script would  be.  Who  was  in  that  meeting?  Who  came  into  that 
meeting? 

Ms.  Black.  There  were  two  meetings  on  July  5.  One  of  them  was 
in  the  morning  and  that  was  comprised  of  IG  personnel;  and  the 
second  one  was  in  the  afternoon  and  that  was  comprised  of  the 
Counsel  to  the  Treasury  IG,  myself,  and  two  Counsels  to  the  White 
House. 

Senator  BOND.   Were   the   Counsels   for  the  White   House  Ms. 
Sherburne  and  Ms.  Cheston? 
Ms.  Black.  Yes,  sir. 

Senator  Bond.  What  did  they  ask  you  about  the  access  to  the — 
either  to  the  interviews  or  the  transcripts? 

Ms.  Black.  At  first  their  preference  was  to  actually  attend  the 
depositions  of  the  various  witnesses,  and  I  said  that  that  would  vio- 
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late  our  procedures,  that  we  had  to  do  this  investigation  by  the 
book  and  no,  they  could  not  do  that.  That  was  presenting  the  RTC 
IG  point  of  view.  After  that,  the  second  preferred  method  would  be 
to  get  the  transcripts  themselves  of  the  interviews,  and  my  reaction 
was  the  same:  No. 

Senator  Bond.  You  were  clear  on  that? 

Ms.  Black.  Yes,  sir. 

Senator  Bond.  Did  you  not  leave  any  doubt  in  their  mind  that 
you  definitely  did  not  want  them  to  have  those  transcripts'^ 

Ms.  Black.  I  left  no  doubt. 

Senator  Bond.  Then  you  found  out  later  that  these  transcripts 
had  been  released  on  the— you  found  out  that  they  had  been  re- 
leased and  that  they  were  released  in  an  unredacted  version  to  the 
White  House? 

Ms.  Black.  Yes,  sir.  We  found  that  out  on  the  26th,  and  to  the 
best  of  our  knowledge  they  were  released  late  on  the  23rd. 

Senator  Bond.  Why  was  that— what  was  your  reaction  to  that 
discovery? 

Ms.  Black.  I  was  astounded.  I  was  angry. 

Senator  Bond.  Why  were  you  angry? 

Ms.  Black.  We  had  vehemently  objected  to  that,  and  it  was  done 

over  our  expressed  objections  without  any  consultation.  This  was 

again,  to  go  back  to  the  fundamentals,  this  was  an  investigation 
that  we  were  doing  into  Treasury's  leak  of  RTC  information  to  the 
White  House,  and  they  had  done  it  again. 

The  Chairman.  If  my  colleague  would  bear  with  me,  there's 
somethmg  that  I  don't  know,  but  did  there  come  a  time  when  you 
found  out  that  the  Inspector  General's  Office  at  Treasury  was  mak- 
mg  available  the  unredacted  transcripts  to  the  Treasury  Depart- 
ment? ^ 

Ms.  Black.  We  became  aware,  of  a  certainty  on  the  21st  or  22nd 
that  they  had  them  at  that  time. 

The  Chairman.  What  did  you  feel  about  that? 

Ms.  Black.  I  wasn't  very  pleased  about  that  either,  but  it  was 
done. 

The  Chairman.  Did  you  become  aware  at  some  point  that  they 
actually  started  making  these  transcripts  available  starting  on  or 
about— certamly  no  later  than  the  13th  of  July? 

Ms.  Black.  I  didn't  know  that  until  about  3  weeks  ago. 

The  Chairman.  Right.  So  while  you  were  investigating  people  at 
Ireasury  part  of  your  investigation,  depositions,  unredacted  are 
gomg  to  Treasury.  I  mean,  the  analogy 

Senator  Sarbanes.  Do  you  know  that? 

The  Chairman.  Well,  you  found  that  out  when? 

Senator  Sarbanes.  Do  you  know  that? 

Ms.  Black.  I  was  told  about  3  weeks  ago  in  my  deposition  that 
that  was  happening. 

Senator  Sarbanes.  Told  by  whom? 

Ms.  Black.  By  the  questioners  and  I 

Senator  Sarbanes.  But  you  only  know  it  from  the  premise  of  a 
question  put  to  you;  correct? 

of  that^^^^'  ^^^'  ^^^^'^  correct.  I  have  no  independent  knowledge 
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Senator  Sarbanes.  That  is  very  important.  If  you  are  sitting 
here  giving  us  an  answer  based  on  the  premise  of  a  question  that 
was  put  to  you  and  assuming  the  premise  was  correct,  that  is  very 
different  than  if  you  are  teUing  us  something  from  your  own  knowl- 
edge. 

The  Chairman.  That's  important. 

Ms.  Black.  Yes,  sir,  it  is. 

Senator  Sarbanes.  Now,  you  were  taking  the  premise  of  the 
question- 


Ms.  Black.  I  was  taking  the  premise  of  the  question,  sir. 
Senator  Sarbanes.  It's  very  important  that  that  be  clear. 
The  Chairman.  The  following  question  was  asked  in  the  deposi- 
tion of  Kenneth  R.  Schmalzbach,  October  20,  1995,  page  119: 

Question:  Do  you  know  when  transcripts— when  did  you  first  see  transcripts  of 
Ms.  Hanson's  deposition  for  the  IG? 

Answer:  Sometime  around— sometime  after  July  8  but  before  July  13. 

Question:  And  did  you  help  to  prepare  the  Secretary  for  his  testimony  in  the  depo- 
sition? 

Answer:  Yeah,  later. 

It  was  on  the  basis  of  Mr.  Schmalzbach's  testimony,  who  again 
is  at  Treasury— what's  his  position  at  Treasury?  Assistant  General 
Counsel— that  Ms.  Black  was  advised  that  sometime  between  July 
8  and  13  the  transcripts  were  sent  over.  Was  she  aware  of  that? 
She  testified  she  wasn't.  Was  that  proper  procedure?  The  Chair- 
man makes  the  point  that  clearly  unless  Mr.  Schmalzbach  was  less 
than  honest,  I  don't  believe  he  would  have  given  this  testimony,  the 
fact  is  that  these  depositions  were  sent  between  July  8  and  13. 

Senator  Sarbanes.  Does  Ms.  Black  know  that  of  her  own  knowl- 
edge? 

The  Chairman.  The  question  was  put  to 

Ms.  Black.  No,  sir.  ,    .  n 

The  Chairman.  Well,  I  understand  that,  but  I  have  to  tell  you, 
and  we  will  have  Mr.  Schmalzbach  here  tomorrow,  and  if  he  wants 
to  recant  his  testimony,  he'll  have  that  opportunity  to  do  that.  But 
the  fact  of  the  matter  is  that  depositions  were  released  improperly, 
certainly  sent  over  to  the  very  people  who  are  being  investigated, 
and  there  is  no  way  you  can  have  a  credible  investigation  when 

that  is  taking  place.  ,  ,      ^     ,         i   •     j     ^         i 

Ms  Black  is  very  clear  that  on  July  5  she  advised  strongly 
against  this.  Memos  introduced  here  indicate  very  clearly  that  peo- 
ple were  upset  and  Ms.  Kulka  was  concerned,  and  Mr.  Ryan  was 
asked  to  get  involved  in  that  matter  to  head  this  off. 

This  was  not  conducted  in  an  ordinary  way.  Its  like  if  the  tUl 
investigated  a  bank  and  the  depositions  of  the  bank  employees 
were  funneled  to  the  higher-level  officials  under  investigation  who 
run  the  bank.  That's  what  it  would  appear  like. 

I  certainly  have  not  rushed  to  judgment,  but  the  documents,  the 
memos,  the  E-mail,  the  testimony  of  the  four  investigators  here  1 
think  is  very,  very  convincing  and  very,  very  powerful,  and  they 
have  no  way  of  knowing  whether  their  investigation  was  thwarted 
as  a  result  of  the  leaked  depositions.  They  just  don't  know  what 
witnesses  were  told  before  they  testified.  i  u    u 

Senator  Sarbanes.  Mr.  Chairman,  we'll  have  Mr.  Schmalzbach 
here  tomorrow.  He  testified: 
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Question:  Did  you  show  the  transcripts  to  anybody? 
Answer:  No. 

Question:  Did  you  discuss  them  with  anybody  except  Ms.  Kemer? 
Answer:  Vm  not  even  sure.  I  don't  believe  I  discussed  them  with  Ms.  Kemer  and 
I  did  not  discuss  them  with  anyone  else. 

Now,  he  will  be  here  tomorrow,  but  Ms.  Black,  I  just  want  to  be 
very  clear.  You  were  put  questions  which  assumed  a  certain  state 
of  facts  and  you  responded  on  the  basis  of  those  facts.  You  have 
no  knowledge  of  those  facts  of  your  own  accord;  is  that  correct? 

Ms.  Black.  I  have  no  knowledge  of  when  the  Treasury  OGC  got 
the  transcript  or  what  they  did  with  them,  sir. 

Senator  Sarbanes.  Mr.  Ben-Veniste. 

Senator  Bond.  I  thought  I  had  the  floor  a  few  minutes  ago  and 
something  kind  of  happened  to  it. 

Ms.  Black.  If  I  may  just  add  to  the  response  I  made  to  the  Sen- 
ator just  then.  I  had  no  knowledge  until  about  the  21st,  when  we 
were  told  that  Treasury  GC  had  them.  That's  really  the  only 
knowledge  I  have. 

The  Chairman.  Senator  Bond.  Then  we'll  go  to  Mr.  Ben-Veniste 

Senator  Bond.  Ms.  Black,  I  want  to  finish  up  very  quickly.  You 
made  it  clear  on  July  5  that  there  should  not  be  depositions  turned 
over,  then  you  said  here  they  go  again.  We  were  investigating  im- 
proper disclosures  by  the  Treasury  or  RTC  to  the  White  House  and 
in  the  course  of  our  investigations,  they  are  doing  the  same  thing 
all  over  again.  That's  what  you  found  out  subsequently  when  you 
learned  that  the  transcripts  had  been  turned  over  unredacted? 

Ms.  Black.  That  was  my  reaction,  yes,  sir. 

Senator  Bond.  That  was  your  reaction. 

Well,  I  want  to  express  my  appreciation  to  all  of  you  as  profes- 
sionals who  stood  up  for  what  you  believe  was  right  and  what  your 
responsibilities  were,  and  quite  frankly,  apparently  after  the  July 
5  discussion,  when  you  were  very  firm  that  it  was  your  view  that 
these  should  not  be  turned  over,  you  were  just  cut  out  of  the  loop. 

I  ^°  u  ^^^^  ^^^*  ^^  ^^  ^^^^  ^^  ^^^  °^®^  again,  we  discussed  earlier 
today  that  not  only  were  there  improper  contacts,  in  our  view  be- 
tween the  White  House  and  the  Treasury-RTC,  but  I  would  have 
to  say,  Mr.  Chairman,  when  we  asked  the  Treasury,  I  asked  for  the 
record  whether  there  had  been  such  a  communication  by  the  IG  as 
to  the  propriety  of  that  turnover.  The  response  was  not  forthcom- 
ing. There  was  not— once  again,  the  Treasury  has  failed  to  tell  us 
what  actually  went  on,  which  raises  to  a  significant  degree  the  con- 
cern about  not  only  did  they  turn  the  information  over,  but  they 
had  a  great  deal  of  difficulty  telling  us  the  truth  that  they  had 
turned  it  over. 

Mr.  Chairman,  I  think  that  is  something  that  we  are  going  to 
have  to  consider  and  ponder  at  greater  length.  I  would  like  to  ex- 
press my  personal  appreciation  for  the  work  of  the  professionals  be- 
fore us  today.  I  thank  the  Chair. 

The  Chairman.  Thank  you. 

Senator  Sarbanes. 

Senator  Sarbanes.  Mr.  Ben-Veniste. 

Mr.  Ben-Veniste.  I  would  like  to  return  again  to  this  issue  be- 
cause It  s  a  serious  question,  if  there  was,  in  fact,  some  intent  to 
disseminate  material  that  shouldn't  be  disseminated.  I  focus  on  the 
question,  again,  of  the  redactions. 
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Now,  Mr.  Adair,  I  take  it  you  did  not  know  that  there  was — if 
there  was  any  information  that  had  not  yet  been  in  the  pubhc  do- 
main contained  in  the  deposition  transcripts;  is  that  correct?  You 
did  not  know  at  the  time  that  your  investigation  was  concluded? 

Mr.  Adair.  I'm  not  recalUng  exactly  what  was  in  the  transcripts 
at  that  time.  There  was  a  lot  to  read,  as  you  can  recognize. 

Mr.  Ben-Veniste.  I'm  sure  there  was,  but  the  issue  of  whether 
the  transcripts 

Mr.  Adair.  We  did  know  they  needed  to  be  redacted. 

Mr.  Ben-Veniste.  You  knew  they  had  to  be  reviewed,  and  Ms. 
Kulka  made  that  point— and  you  have  heard  Ms.  Kulka's  testi- 
mony—that there  was  nothing  in  the  unredacted  transcripts  that 
in  any  way  interfered  materially  with  her  investigation.  Now,  my 
question  following  up  on  Senator  Sarbanes'  earlier  question  is 
whether  you  knew  that  the  material  in  those  transcripts  that  you 
wound  up  redacting  at  the  last  minute  was,  in  fact,  material  that 
had  found  its  way  into  the  public  record  through  leaks  or  other- 

wise? 

Ms  Black,  did  you  take  cognizance  at  the  time  of  the  distinction 
between  what  had  been  leaked  by  people  at  the  RTC  in  one  way 
or  the  other  versus  what  your  procedures  would  be  for  releasing  in- 
formation? 

Ms.  Black.  Yes,  I  took  cognizance  of  that  difference. 

Mr.  Ben-Veniste.  OK.  Did  you  redact  only  material  that  had  not 
yet  fallen  into  the  public  arena? 

Ms.  Black.  No,  sir,  I  redacted  material  that  RTC  considered 
privileged  and  confidential.  .,      r    ^  xu  4. 

Mr  Ben-Veniste.  Much  of  what  you  redacted  was  the  tact  that 
there  were  nine  criminal  referrals  coming  from  the  Kansas  City 
RTC  Office*  correct? 

Ms.  Black.  To  the  best  of  my  knowledge,  sir,  the  RTC  has  yet 
to  confirm  how  many  investigations  it  conducted.     ^  .     ,    ^  ^,        , 

Mr  Ben-Veniste.  They  may  not  have  confirmed  it,  but  there  s 
some  people  who  have  been  in  this  room  who  have  written  exten- 
sively about  it  in  the  newspapers  of  this  country. 

Did  you  not  know  that  Jean  Lewis,  the  principal  investigator 
from  the  RTC  Kansas  City  Office,  delivered  all  of  the  confidential— 
the  nine  referrals  and  the  supporting  documents  in  February  1994 
to  Congressman  Leach? 

Ms.  Black.  I  am  aware  that  Ms.  Lewis  delivered  certain  mate- 
rials to  Congressman  Leach. 

Mr.  Ben-Veniste.  But  you  don't  know  whether  it  was  the  refer- 
rals and  the  supporting  documents? 

Ms.  Black.  I  believe  that  those  documents  were  among  tnem, 

yes 

Mr  Ben-Veniste.  You  don't  know  that  those  documents 

Ms.  Black.  I  don't  know.  I've  never  set  down  with  Mr.  Leach  and 
asked  him  what  he  has,  nor  have  I  viewed  it.         ,   ,,     ,       .       ,    , 

Mr.  Ben-Veniste.  Nor  did  you  sit  down  and  ask  Ms.  Lewis  what 
she  had  delivered? 

Ms.  Black.  No,  sir,  I  don't  know.  No,  sir.         ^. ,   ,    ,  .       ,      . 

Mr  Ben-Veniste.  Are  you  saying  that  you  didn  t  keep  track  oi 
the  newspaper  stories  about  the  Madison  referral  that  Ms.  Lewis 
had  worked  on? 
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Ms.  Black.  I  read  the  newspaper  stories.  I  don't  believe  every- 
thing I  read  in  the  paper,  sir. 

Mr.  Ben-Veniste.  I  understand  that  that  may  be  an  appropriate 
response,  but  whether  or  not  you  beheved  what  was  there,  much 
of  what  had  been  written  about  was  also  the  subject  of  what  you 
felt  you  needed  to  redact  because  it  hadn't  been  officially  sanc- 
tioned for  public  release. 

Am  I  correct? 

Ms.  Black.  I  performed  the  redactions  based  upon  what  RTC 
still  considered  privileged  and  confidential,  yes,  sir. 

Mr.  Ben-Veniste.  Not  upon  what  Ms.  Lewis  may  have  given  to 
Congress  or  released  to  her  own  lawyer  or  to  others  or  what  had 
appeared  in  the  newspapers;  is  that  right? 

Ms.  Black.  That  is  correct,  yes,  sir. 

The  Chairman.  Let  me  thank  each  and  every  one  of  the  wit- 
nesses. I  have  to  tell  you— and  I  will  make  an  observation  here 

that  I  recognize  that  you  are  under  tremendous  pressures,  but  I 
have  not  seen  a  panel  so  candid  and  so  forthcoming  as  the  four  of 
you.  I  have  seen  others  who  say  one  thing  one  day  and  then  under 
pressure— and  I  am  not  suggesting  that  new  information  can't  re- 
fresh your  recollection— have  total  memory  lapses. 

So  let  me  thank  you  for  your  testimony,  your  work,  and  your  can- 
dor I  was  not  aware  of  how  you  would  testify  nor  had  I  seen  any 
of  the  documents.  I  made  it  a  practice  not  to  do  that  so  that  I  do 
not  inadvertently  comment  to  the  media  on  something  not  already 
public.  After  you  see  information,  then  you  don't  know  whether 
you're  commenting  on  something  that's  appropriate  or  not,  so  that's 
why  I  found  this  not  only  enlightening,  but  very  disturbing. 

I  thank  you. 

We  stand  in  recess.  We  will  reconvene  tomorrow  at  10  a.m. 

[Whereupon,  at  3:56  p.m.,  the  hearing  was  recessed,  to  reconvene 
at  10  a.m.,  on  Wednesday,  November  8,  1995.] 

[Appendix  supplied  for  the  record  follows:] 
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"followed.  I  have  instructed   the  maner  be  referred  to  the  Office  of  Go-erment    Ethics 
•or  a  thorough  review.    I  did  not  anend  any  of  these  meeungs.  nor  was  I  informed  of  any 
of  these  meetings. 

I  have  mstnicted  Treasury  officials  to  have  no  contact  with  Lhe  Whi:c  House  about  this 
case. 
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DEPARTMENT  OF  THETREASljgY 
SminCTON.  0  C.~2l 


SUBJECT: 


<DUM  FOR  ROBERT  P.  CESCA 

DEPUTY  INSPECTOR  GE.VE31AL 

EDWAJID  S.  KNIGHT<:^^cyri/^^C^  .  /^i->-7  >  >v7*~ 
EXECUTIVE  SECRETARY  AND 

SENIOR  AHVISER  to  the  SECRETARY 


cangras3ional  staff  Requasts  tor  Witness  IntkrviBv 
Transcripts  ^ 


haVe  advised  tha  Secrttary  that  you  have  received  a  re&y.  sf  / 
romythe  staff  of  tha  Senate  Banking  Committee  for  transc^int^  of 
y<^ur  Inquiry  into  the  Treasury/White  House  contacts.   Becausi 
your  inquiry  is  intended  to  support  tha  Office  of  Government 
Eth'^csXin  responding  to  the  Secretary's  request  for  its  opinion 
you3\  inquiry  cannot  be  considered  compi.ta  until  th«^ffir.  U 
Cove^ae^  Ethics  has  advised  you  that  it  has  alJL^  tha 
inforaatidn  necessary  to  issue  its  opinion.   Aclordincly  the 

f^rn"^^  "^  "''"'*  "  ^°  ^"'°"  you  that  lrtbeli.;i;  tJ;t  nln.l 
of  the  transcripts  of  witness  interviews  cqnducted-^n  Se  LuSgri 
of  your  mVstigation  should  be  released  outside  oTth.  LecS^e 
Branch  until  your  report  is  finalized  and  the  Office  of  "^*'"^^^* 
Government  Ethics  ha.  provided  the  Secretary  with  Us  opinion 
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OFFICE  INSPECTOR  GENERAL   FAX  NO.  2025354367 


V.  _    1   o»» 


p.  02 


IEN1  Uh  I  HE-TREASURY 
WASHINGTON,  a  c.  aouo 


JUN271994 


for  oexn  e.  hanson 
General  counsel 


ROBERT  p.  CESCA 
DEPUTY  INSPECTOR 


iSNERAL 


Provision  of  Legal  Advlca  and  Servlcaa  \to  piG 

kn^w,  tha  Znspactor  Ganaral  has  baan  requastad  to  Carry 
Inrastiqatlon  Into  conmunicatlons  batwaan  Treasury 
aroployjeas  and  Whit*  Housa  staff  concarnlng  th«  oollapsa  oil 
Madison  Guaranty  Savings  and  Loan,  and  ralatad  mattarar.  at  li 
important  \that  tha  Offica  of  Counsel  to  the  Inspector /Cenaral, 
headed  ipy  Pranclna  Karnar,  continue  to  provide  independant  legal 
advice  if)d Varvicas  during  the  course  of  the  invest^ati/on. 

Given  theXnaVura  of  the  Inquiry,  we  have  therefojri  agrekd  that 
Ms.  Karner\ana.  members  of  her  staff  will  repoptr  solely  ko  the 
Inspector  General  on  any  natters  ralatlng^o^he  investigation. 
Neither  Ms.  K»-ner  nor  her  staff  will  co^^unicAte—any— Information 
about  the  subs^Ance  of  this  Inquiry  without  specific 
authorization  from  the  Inspector  General. 

In  addition,  a  separate  '*ob  element,  concarnlng  Cie  provision  of 
legal  advice  and  services  in  connection  with  this  specific 
investigation,  will  be  added  to  Ms.  Xerner's  performance 
standards  for  rating  periods  July  1,  1993  through  June  30,  1994, 
and  July  1,  1994  through  June  30,  1995.  The  determination  on 
relative  job  significance  and  job  element  performance  for  this 
job  element  will  be  at  the  sole  discretion  of  therinspector 

Moreover,  we  have  agreed  that  the  overal\l\  rating  of 
tr's  performance  in  each  of  these  rating  periods  will 
receive  the  concurrence  of  the  Inspector  G4neral. 


ipercaptl 


tBase  Btspii,  the  aoency  will  help  allay  any 
.on  that  legal  advice  and  services  are  being  Effected 
e  whose  activities  nay  be  subject  to  review.   Should  you 
•  questions  concerning  this  arrangement t_RlaaM_f sal  free 
ma^lrectiy. 

Dehnis  I.  foreman 
mncine  J.  Karner 
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smmoMimmvmifmm 


^ven  A.  SwitzereiG«RTCDC 


Patricia  M. 
re 


iSckeiGiRTCDC 
Wedne^,  July  27,  1994   8:22:15  EDT 
N 


PRIVILEGED 


Our  neeting  o 


Anyway, 
date) . 
transcriipts 

e  ofl 


yesterday  began  at  9  and  ended  about  4.   Fun  stuff 

L   now  pushing  to  get  a  final  report  o"t  Friday  (0"'«  ^V'^''*] 
,arned  in  the  meeting  that  Treasury  OGC  had  released  the\ 
f  witness  interviews  to  Cutler.   This  was  •^^f«"^Jy  ^i^Jonel 
the  Treasury  IG.  but  nobody  told  us  until  after  it  was  qone| 
rien  Sr^«ti5;  Of  giving^the  transcripts  to  ^J«  f  "^^^V^^ 
cted   and  they  did  it  anyway  and  then  told  us  about  it  jatet. 
ices  have  very  divergent  philosophies  about  giving  out  fnfo^. 
iced  5ul*a's  testimony  in  his  appearance  before  the  coTi^J!*' 
^citing  the  "Treasury  IG's  investigation".   We  are  not  r/lea^^ed. 

ent  you  Katsano's  e-mail  and  the  response.   Jack  and/l  dcafte 
ng\that  we  should  Indicate  our  procedures  and  let  Tr«surv/defe 


jcnowledgji 
you  rec 
arose  we 
guess  th 
Cutler  r 
specific 


objl 
of 
rer 

Lly 


I   think  Ji,c)c 
that,    thin 
theirs 
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I'RlVftEGED 
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FroBj:  Kenneth    Scrunalibac.^ 

To:  KNICHTE  

Data:  7/28/94  10:44ain  _^--^ 

Subject:  Ryan  and  Adai-r^elephone  calls 

Ed,  the  next  call  thjr«  morning  should  be  deferred  until 

should  be  to  Ryan, /hot  to  Adair. 


RTC 


IC 
that 


1  just  heard  from  IG  Counsel  Frangina  Tiprnor,  .aho  is  meet 
people  to  determine  final  cjiatrgea  to  the  IC's  chronoiQgy. 
group  will  meet  with  EllprtKulka,  who  is  expected  to  ar^u 

transcripts  a'f  the  I .  G<^b  interviews  should  not  be  release'i^at  all  v»ith  the 
IGs'  reporty'  If  she/tails  in  that  argument  (as  the  IGs  are  determined  that 
she  will),  .4he  musir  be  asked  to  review  the  transcript  for  any  nonpublic 
information  because  her  shop  has  the  technical  Icnowledge  of  theNladis^ 
investigadon  ne;^e3Bary  to  do  so.   There  is  concern  that  she  mayN^rag  ner  feet 
on  complet^ing  tHe  task. 


Accordingly,  y/bu  need  to  place  the  call  to  Jack  Ryan,  the  deputy  CEO  at! RTC, 
and  not  tp  Jack  Adair.   Kulka  reports  to  Ryan,  and  it  must  be  Ryan  who  presses 
her  to  accomplish  the  task  completely  and  quickly.  I    I 

II"  I    ' 

You  also  needl to  be  aware  of  a  piece  of  background.   Counsel  to  RTC's  IC,  Pat 

Black,  is| telling  this  morning's  gathering  of  the  IG  people  working  on  the 

report  that  if  Kulka  fails  to  win  on  the  issue  of  not  making  the  transcripts 

public,  stle  is  prepared  to  testify  at  the  hearings  that  the  IGs  group  has  been 

under  the  'Bway\  of  the  Secretary  in  performing  their  investigation.  /  Kul/ka  HAS 

NO  FACTS  Tq  SUPPORT  THAT  PERSPECTIVE  AND  I  DON'T  BELIEVE  THERE'S  AJOT  BASIS  FOR 

THAT  PEKSPECTI\^.   However,  you  need  to  be  sensitive  to  this  issu^  as  ^ou  talk 

to  Ryan. 


I  expect  to  h^r  Xrom  IG  Counsel  how  the  meeting  with  Kulka  we^nt  at  about 
noon.   I  will  ^li\you  and  give  you  revised  talking  points/for  the  Ryan  call 
as  soon  as  I  he^  fspm  IG  Counsel. 
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th«  draft  ar«  limited  to  just  one  nain  one.  I  suppose\in 
laste)  Traas  folks  dacidad  not  to  even  mention  the  Ludwic 


Othervisle,  Pat  and  Jack  have  shared  their  e-nail  traffic  with  me  abovt  Tifeas 
copies  of  transcripts  with  the  WH.  Does  that  action  possibly 
srand  new  WH  rules  about  what  they  will  and  will  not  do  | 
th  investigations  by  regulartory  or  law  enforcement  age 

s  on  Friday  when  I  return. 


■:heir 
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INVESTIGATION  OF  WHITEWATER 

DEVELOPMENT  CORPORATION 

AND  RELATED  MATTERS 


WEDNESDAY,  NOVEMBER  8,  1995 

U.S.  Senate, 
Committee  on  Banking,  Housing,  and  Urban  Affairs, 

Special  Committee  to  Investigate  the  Whitewater 
Development  Corporation  and  Related  Matters, 

Washington,  DC. 

The  Committee  met  at  9:30  a.m.,  in  room  216  of  the  Hart  Senate 
Office  Building,  Senator  Alfonse  M.  D'Amato  (Chairman  of  the 
Committee)  presiding. 

OPENING  STATEMENT  OF  CHAIRMAN  ALFONSE  M.  D'AMATO 

The  Chairman.  The  Committee  will  come  to  order  at  this  point. 
Our  first  panel,  Mr.  Cesca,  James  Cottos,  and  Francine  Kerner, 
will  you  all  rise  for  the  purposes  of  taking  the  oath. 

[Whereupon,  Robert  Cesca,  James  Cottos,  and  Francine  Kerner, 
were  called  as  witnesses  and,  having  first  been  duly  sworn,  were 
examined  and  testified  as  follows:! 

The  Chairman.  Before  we  start,  the  Committee  would  be  inter- 
ested in  taking  any  statements  that  any  of  you  might  wish  to  offer 
to  the  Committee. 

Ms.  Kerner.  I  have  a  statement,  sir. 

The  Chairman.  Yes,  please,  Ms.  Kerner. 

SWORN  TESTIMONY  OF  FRANCINE  KERNER 

DEPUTY  COUNSEL,  FINANCIAL  CRIMES  ENFORCEMENT 

NETWORK,  U.S.  DEPARTMENT  OF  THE  TREASURY 

FORMER  COUNSEL  TO  THE  TREASURY  DEPARTMENT 

OFFICE  OF  THE  INSPECTOR  GENERAL 

Ms.  Kerner.  My  name  is  Francine  Kerner 

Senator  Sarbanes.  Ms.  Kerner,  if  you  could  pull  that  microphone 
closer  to  you,  that  would  help. 

Ms.  Kerner.  Thank  you.  Senator. 

My  name  is  Francine  Kerner.  I'm  currently  serving  as  Deputy 
Counsel  at  the  Financial  Crimes  Enforcement  Network,  which  is  an 
agency  of  the  U.S.  Department  of  the  Treasury.  I  would  like  to  tell 
you  a  bit  about  my  background  as  a  career  civil  servant  over  the 
last  20  years. 

After  graduating  from  the  New  York  University  School  of  Law  in 
1974,  I  served  as  an  Assistant  District  Attorney  in  the  Kings  Coun- 
ty District  Attorney's  office  which  is  in  Brooklyn,  NY.  When  I  left 
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the  office  in  1979,  I  was  a  senior  trial  attorney  in  the  Major  Of- 
fenses Bureau  and  was  responsible  for  handling  some  of  the  most 
serious  felony  cases  in  the  county. 

In  1979,  I  assumed  the  position  of  Counsel  to  the  Inspector  Gen- 
eral at  the  U.S.  Department  of  Commerce  in  Washington,  DC.  In 
1984,  I  was  promoted  into  the  Senior  Executive  Service  by  Mr. 
Sherman  Funk  who  had  been  appointed  by  President  Reagan.  As 
Counsel  to  the  Inspector  General,  I  was  responsible  for  directing 
investigations  involving  allegations  of  fraud  against  the  Govern- 
ment and  misconduct  by  senior  agency  officials. 

My  work  on  these  cases  resulted  in  several  multimillion-dollar 
recoveries  to  the  Federal  Government,  criminal  convictions,  disci- 
plinary actions,  and  resignations.  In  1989,  after  the  birth  of  my 
son,  I  accepted  a  part-time  attorneys  position  in  the  Office  of  the 
Assistant  General  Counsel  for  Administration  at  Commerce.  In  this 
position,  I  was  primarily  responsible  for  providing  ethics  advice  to 
senior  officials  at  the  Department  and  implementing  a  nationwide 
ethics  training  program  for  Commerce  employees. 

As  a  result  of  this  work  in  1991,  I  received  the  Department's  Sil- 
ver Medal  Award  from  Secretary  Mossbacher.  I  also  received  an 
award  for  outstanding  performance  from  the  General  Counsel, 
Wendell  Willkie,  III. 

In  1992,  when  I  was  ready  to  go  back  to  work  full-time,  I  compe- 
titively applied  for  the  position  of  Counsel  to  the  Inspector  General 
at  the  U.S.  Department  of  the  Treasury.  I  was  told  that  over  100 
individuals  applied  for  the  position.  After  a  series  of  interviews, 
J.N.  Archibald,  the  General  Counsel;  and  Donald  Kirkendahl,  the 
Inspector  General,  both  Bush  Presidential  appointees,  selected  me 
for  the  position. 

As  Counsel  to  the  Inspector  General  at  Treasury,  I  again  had  re- 
sponsibilities for  providing  legal  advice  and  services  in  connection 
with  OIG  investigations. 

In  late  winter  or  early  spring  1994,  I  learned  that  the  Treasury 
Office  of  Inspector  General,  at  the  request  of  Secretary  Bentsen, 
would  be  conducting  a  management  inquiry  into  the  Treasury- 
White  House  contacts  involving  the  collapse  of  Madison  Guaranty 
Savings  &  Loan. 

This  management  inquiry  was  not  a  criminal  investigation.  A 
criminal  investigation  into  the  same  subject  matter  had  been  con- 
ducted by  the  Independent  Counsel,  Mr.  Fiske,  and  criminal 
charges  had  been  declined.  In  contrast,  the  purpose  of  the  Office 
of  Inspector  General's  management  inquiry  was  to  produce  an  ac- 
curate, complete,  and  fair  account  of  the  events  in  question,  that 
could  be  relied  upon  by  the  managers  of  the  Department,  the  Sec- 
retary, and  the  Office  of  Gk)vernment  Ethics. 

Congressional  hearings  had  been  scheduled.  It  was  considered 
important  for  the  Office  of  Gk)vernment  Ethics  to  determine  wheth- 
er there  had  been  any  violations  of  the  standards  of  conduct.  The 
Secretary,  who  was  testif3dng  at  the  hearings,  needed  to  review  the 
results  of  the  OIG  investigation  in  order  to  provide  accurate  and 
complete  testimony,  and  to  ensure  that  he  took  any  corrective  man- 
agement action  he  deemed  appropriate. 

In  addition,  the  OIG  report  was  to  be  distributed  to  Congress 
and  members  of  the  public.  In  anticipation  of  the  investigation,  I 


93 

told  Dennis  Foreman,  the  Deputy  General  Counsel,  that  four 
things  needed  to  be  done  concerning  my  employment  relationships. 

First,  my  reporting  chain  would  have  to  be  altered.  On  any  mat- 
ters relating  to  the  investigation,  I  would  have  to  report  solely  to 
the  Inspector  General.  ) 

Second,  a  separate  job  element  concerning  my  provision  of  legal 
advice  and  services  in  connection  with  the  GIG  investigation  would 
have  to  be  added  to  my  performance  standards. 

Third,  the  evaluation  of  my  performance  for  this  job  element 
would  have  to  be  at  the  sole  discretion  of  the  Inspector  General. 

Finally,  the  overall  rating  of  my  performance  would  have  to  re- 
ceive the  concurrence  of  the  Inspector  General. 

Mr.  Foreman,  who  was  also  the  designated  agency  ethics  official, 
agreed.  As  a  result  of  my  discussions  with  Mr.  Foreman,  I  drafted 
the  memorandum  on  the  provision  of  legal  advice  and  services  that 
was  signed  by  Mr.  Cesca,  Robert  Cesca,  the  Acting  Inspector  Gen- 
eral and  sent  to  Jean  Hanson  on  June  27,  1994.  This  agreement 
was  directly  patterned  on  those  in  existence  at  various  Federal 
agencies  throughout  the  Executive  Branch. 

Furthermore,  the  provisions  of  this  agreement  have  been  ad- 
hered to  scrupulously.  Jane  Ley,  the  Deputy  General  Counsel  at 
OGE,  reviewed  and  inspected  the  memorandum  as  providing  ade- 
quate safeguards  for  independence. 

One  point  I'd  like  to  make.  The  intent  of  this  memorandum  was 
not  to  sever  communications  with  those  Treasury  employees  who 
continued  to  work  directly  on  behalf  of  the  Secretary  in  preparing 
for  the  Congressional  hearings.  Although  Mr.  Cesca  instructed  me 
not  to  talk  to  Dennis  Foreman  or  Jean  Hanson  about  any  matter 
during  the  pendency  of  the  OIG's  investigation,  a  direction  I  fol- 
lowed to  the  letter,  both  he  and  Jim  Cottos,  the  Assistant  Inspector 
General,  Inspector  for  Investigations,  knew  that  I  had  a  need  to 
communicate  with  and  did,  in  fact,  communicate  with  the  career 
civil  servants  who  were  reporting  to  Edward  Knight,  Secretary 
Bentsen's  Executive  Secretary. 

One  of  these  career  civil  servants  was  Kenneth  Schmalzbach,  the 
Assistant  General  Counsel  for  Administration.  He  was  also  one  of 
the  same  career  civil  servants  whom  the  Senate  Committee  on 
Banking,  Housing,  and  Urban  Affairs  communicated  with  during 
this  same  period  of  time. 

During  the  hearing  yesterday.  Jack  Adair,  the  Inspector  General 
of  the  Resolution  Trust  Corporation,  testified  that  it  was  appro- 
priate for  Secretary  Bentsen  to  get  copies  of  the  witness  transcripts 
of  interviews  conducted  by  the  Office  of  Inspector  General  in  order 
to  prepare  for  Congressional  hearings.  It  was  for  this  purpose  that 
I,  with  the  concurrence  of  Mr.  Cesca  and  Mr.  Cottos,  provided  cop- 
ies of  the  transcript  to  Mr.  Schmalzbach. 

In  accepting  these  transcripts  for  Secretary  Bentsen,  Mr.  Sch- 
malzbach told  me  that  Secretary  Bentsen  had  placed  the  same  re- 
striction on  himself  and  his  staff  that  he  subsequently  placed  on 
Mr.  Cutler.  Secretary  Bentsen  would  not  permit  the  transcripts  to 
be  used,  shared  among  agency  employees  until  the  Senate  Banking 
Committee  had  completed  its  depositions. 

By  E-mail  dated  July  18,  I  apprised  Mr.  Cesca  and  Mr.  Cottos 
of  the  internal  restriction  which  Secretary  Bentsen  had  placed  on 
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use  of  the  transcripts.  I  have  no  reason  to  believe  that  Mr.  Sch- 
malzbach  or  anyone  else  at  the  Department  of  the  Treasury  did  not 
honor  this  self-imposed  restriction. 

Regarding  my  participation  in  the  investigation  conducted  by  the 
Office  of  the  Inspector  General,  I  had  several  functions,  including 
a  liaison  function.  One  of  my  primary  responsibilities  was  arrang- 
ing witness  interviews  and  obtaining  documentary  evidence  from 
Defense  Counsel.  In  addition,  I  proposed  questions  for  possible  use 
during  the  interview  process.  Any  objective  review  of  these  ques- 
tions, which  have  been  supplied  to  the  Committee,  indicates  that 
I  supported  a  most  probing  and  comprehensive  investigation. 

Although  I  supplied  the  questions,  which  the  investigators  were 
free  to  use  or  reject  as  they  saw  fit,  at  no  time  did  I  attend  any 
witness  interview. 

I  was  also  one  of  a  number  of  people  who  suggested  changes  to 
the  draft  chronologies.  Every  suggestion  I  made  was  tied  back  to 
a  specific  page  of  the  witness  transcripts.  At  no  time  did  I  have  the 
final  responsibility  for  drafting  any  portion  of  the  Office  of  Inspec- 
tor General  report. 

The  last  drafting  session,  held  at  the  Resolution  Trust  Corpora- 
tion in  Rosslyn,  VA,  on  July  28,  was  attended  by  both  Inspectors 
Cxeneral,  both  the  Assistant  Inspectors  General  for  Investigation, 
the  investigators  from  both  agencies,  and  both  Counsels  of  the  In- 
spectors General.  No  change  was  made  to  the  chronology  without 
a  group  consensus,  nor  was  I  in  charge  of  the  investigation  in  any 
way. 

A  statement  was  also  made  at  the  hearing  yesterday  that  I 
edited  the  report  issued  by  the  Office  of  Government  Ethics.  I  did 
not  edit  that  report.  I  never  saw  a  copy  of  that  report  until  it  was 
issued. 

Concerning  redactions  to  the  witness  transcripts,  it  was  my  un- 
derstanding from  the  beginning  of  the  investigation  that  witness 
transcripts  were  to  be  made  public  in  their  entirety.  In  fact,  inves- 
tigators avoided  delving  into  the  specific  details  of  the  criminal  re- 
ferrals so  as  not  to  create  any  problem  with  release  of  the  tran- 
scripts. 

On  July  23,  1995,  when  Mr.  Cesca  agreed  to  have  the  witness 
transcripts  available  to  Mr.  Cutler,  the  transcripts  were  to  be  pub- 
licly released  in  their  entirety  in  about  a  week.  To  the  best  of  my 
memory,  not  one  word  about  redacting  the  transcripts  was  ever 
raised  with  anyone  at  Treasury  until  the  week  of  July  25,  1995, 
when  Patricia  Black  identified  redaction  as  an  issue. 

There  was  no  reason  for  the  witness  transcripts  to  be  redacted. 
There  was  no  information  in  the  transcripts  that  would  tip  off  a 
possible  defendant  to  the  fact  that  he  was  being  investigated,  nor 
was  there  any  information  that  would  give  a  defendant  a  possible 
leg  up  in  defending  against  prosecution. 

At  a  meeting  at  the  Resolution  Trust  Corporation  on  July  28,  the 
same  day  we  had  the  final  drafting  session,  there  was  also  a  meet- 
ing attended  by  Mr.  Adair,  Ms.  Black,  Mr.  Cesca,  Ms.  Kulka,  two 
attorneys  on  her  staff,  and  myself.  At  that  meeting,  I  strenuously 
argued  against  the  need  for  redacting  any  material  in  the  tran- 
scripts, insisting  that  the  plan  had  always  been  to  make  a  full  dis- 
closure to  Congress  and  the  public. 
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Neither  Mr.  Adair  nor  Ms.  Black  contradicted  my  position.  None- 
theless, at  the  end  of  the  meeting,  based  on  Ms.  Kulka's  opinion, 
it  was  agreed  that  her  staff  would  review  the  transcripts  and  iden- 
tify material  for  redaction.  Much  to  my  amazement,  the  first  redac- 
tion proposed  involved  scotching  the  fact  that  the  President  and 
Mrs.  Clinton  had  been  mentioned  as  possible  witnesses  in  the 
criminal  referral.  At  that,  I  threw  up  my  hands,  declaring  that  we 
might  as  well  scrap  the  whole  report. 

After  a  brief  discussion,  it  was  agreed  that  the  mention  of  the 
President  and  Mrs.  Clinton  would  remain  in  the  report.  Today,  I 
have  the  same  opinion  I  had  on  July  28,  1995.  There  was  no  sen- 
sitive information  in  the  witness  transcripts,  no  information  that 
should  have  been  redacted. 

That  brings  me  to  the  last  point  I'd  like  to  make  which  concerns 
the  July  28  E-mail  from  Kenneth  Schmalzbach  to  Edward  Knight. 
As  you  have  heard,  it  was  Secretary  Bentsen's  intent  to  make  the 
transcripts  public  in  their  entirety.  When  the  issue  of  redacting  the 
transcripts  was  raised  at  the  11th  hour,  it  was  important  for  the 
Secretary  to  be  notified  of  this  development.  I  apprised  Mr.  Sch- 
malzbach of  this  situation  so  that  the  Secretary's  office  could  be 
prepared  to  respond,  if  necessary. 

This  concludes  my  prepared  remarks.  I'll  be  pleased  to  answer  all 
your  questions.  Thank  you  very  much. 

The  Chairman.  Do  any  of  the  other  witnesses  have  any  remarks 
or  opening  statements  that  they  would  like  to  make? 

SWORN  TESTIMONY  OF  ROBERT  CESCA 

EXECUTIVE  ASSISTANT,  INSPECTOR  GENERAL  FOR  AUDIT 

U.S.  DEPARTMENT  OF  THE  TREASURY 

FORMER  DEPUTY  INSPECTOR  GENERAL 

Mr.  Cesca.  I  do  not  have  an  opening  statement,  Senator. 

SWORN  TESTIMONY  OF  JAMES  COTTOS 

ASSISTANT  INSPECTOR  GENERAL,  INVESTIGATIONS 

TREASURY  INSPECTOR  GENERAL 

Mr.  COTTOS.  No,  I  do  not  have  an  opening  statement.  Senator. 

The  Chairman.  At  this  time  we'll  turn  to  Mr.  Chertoff. 

Mr.  Chertoff.  Thank  you,  Mr.  Chairman. 

Ms.  Kerner,  based  on  something  you  said,  I  want  to  be  quite 
clear.  Do  you  deny  that  it  was  known  as  early  as  the  first  week 
of  July  that  the  RTC  was  concerned  that  some  of  the  material  in 
the  interviews  of  their  personnel  would  have  to  be  redacted? 

Ms.  Kerner.  Absolutely.  I  was  not  aware  of  that  fact. 

Mr.  Chertoff.  Are  you  saying  you  weren't  aware  or  are  you  say- 
ing you  deny  that  it  was  expressed? 

Ms.  Kerner.  It  wasn't  expressed  to  me.  I  was  unaware  of  it. 

Mr.  Chertoff.  Did  you  ask  other  people  at  Treasury  whether 
they  had  heard  about  it? 

Ms.  Kerner.  I  was,  to  use  a  word  that  came  up  yesterday, 
shocked  to  find  the  week  of  July  25  that  they  wanted  material  re- 
dacted. 

Mr.  Chertoff.  Ms.  Kerner,  the  question  is,  before  the  week  of 
July  25,  did  you  ask  anybody  at  Treasury  or  anybody  at  the  RTC 


96 

whether  there  were  any  concerns  about  confidential  information  in 
the  transcripts;  yes  or  no? 

Ms.  Keener.  I  didn't  ask  them,  and  they  didn't  tell  me  that.  No. 

Mr.  Chertoff.  When  you  say  there  weren't  any  concerns  ex- 
pressed, what  you  mean  is  you  didn't  know  of  any  concerns  until 
July  25,  and  you  didn't  ask  about  it  before  then;  right? 

Ms.  Kerner.  Well,  we  were  talking  about  things  as  we  went 
along,  and  the  whole  point  was  that  the  transcripts  were  going  to 
be  made  public.  So  if  there  was  going  to  be  any  redacting  to  be 
done,  it  seems  strange  to  bring  that  up  the  day  before  we're  about 
to  issue  the  report.  Yes,  sir,  I  found  that  strange. 

Mr.  Chertoff.  You  don't  know  that  it  wasn't  brought  up.  All  you 
are  saying  is  you  don't  recall  it  being  brought  up  to  you.  Would  it 
surprise  you  to  learn,  for  example,  Mr.  Dougherty,  in  the  Office  of 
the  General  Counsel,  testified  a  couple  of  days  ago  that  he  knew 
as  of  the  first  week  of  July  that  there  were  going  to  be  redactions? 

Ms.  Kerner.  Well,  I  don't  know  how  he  would  know  that.  He 
was  not  involved  with  running  the  investigation,  but  if  he  says  so, 
that's  in  the  General  Counsel's  Office. 

Mr.  Chertoff.  Now,  let  me  turn  to  you,  Mr.  Cottos,  for  a  second 
because  Ms.  Kerner  raised  the  issue  of  this  document  or  this  letter 
which  limits  her  reporting  relationships  to  the  Office  of  the  General 
Counsel.  Was  it  your  understanding  going  into  this — and  you  were 
the  chief  investigator;  right? 

Mr.  Cottos.  Yes,  sir. 

Mr.  Chertoff.  You  were  the  person  who  was  actually  running 
the  investigation;  correct? 

Mr.  Cottos.  Yes,  sir. 

Mr.  Chertoff.  For  the  Treasury? 

Mr.  Cottos.  Yes,  sir. 

Mr.  Chertoff.  Was  it  your  understanding  that  a  principal  focus 
of  the  investigation  was  the  behavior  and  conduct  of  people  in  the 
General  Counsel's  Office  of  Treasury,  including  Ms.  Hanson  and 
Mr.  Foreman,  and  possibly  Mr.  Bowman? 

Mr.  Cottos.  Yes,  it  was. 

Mr.  Chertoff.  Did  that  cause  you  a  concern  when  you  learned 
that  Ms.  Kerner  who  was  a  part  of  that  component  was  going  to 
be  acting  as  Counsel  to  the  Inspector  Greneral  in  this  inquiry? 

Mr.  Cottos.  Yes,  it  did. 

Mr.  Chertoff.  Tell  us  what  your  concern  was. 

Mr.  Cottos.  My  concern  was  that  even  with  the  letter  that  was 
signed,  her  overall  evaluation  would  still  be  done  by  the  General 
Counsel's  Office.  There  was  only  one  element  that  was  going  to  be 
evaluated  by  the  Inspector  General.  The  rest  of  her  evaluation 
would  be  done  by  the  General  Counsel's  Office.  That  was  my  con- 
cern. 

Mr.  Chertoff.  So  basically  the  General  Counsel's  Office,  which 
was  going  to  be  the  subject  of  the  investigation,  essentially  held 
Ms.  Kerner's  career  in  the  palm  of  their  hand,  right,  in  the  ver- 
nacular? 

Mr.  Cottos.  They  would  be  doing  her  evaluation,  yes,  sir. 

Mr.  Chertoff.  Did  the  RTC  investigators  working  on  the  case 
express  a  similar  concern  to  you  about  Ms.  Kerner's  role  in  the  in- 
vestigation? 
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Mr.  COTTOS.  Yes,  they  did. 

Mr.  Chertoff.  I  want  to  direct  your  attention,  Mr.  Cottos,  to  the 
actual  letter  itself.  I  think  you  all  have  a  copy  of  it  before  you.  It's 
dated  June  27,  1994.  It's  document  No.  389. 

Mr.  Cottos.  Yes,  sir. 

Mr.  Chertoff.  Did  you  see  a  copy  of  this  letter  in  late  June  or 
early  July  1994? 

Mr.  Cottos.  Yes,  I  did. 

Mr.  Chertoff.  I  want  to  read  the  second  paragraph  in: 

Given  the  nature  of  the  inquiry,  we  have  therefore  agreed  that  Ms.  Kemer  and 
members  of  her  staff  will  report  solely  to  the  Inspector  General  on  any  matters  re- 
lating to  the  investigation.  Neither  Ms.  Kemer  nor  her  staff  will  communicate  any 
information  about  the  substance  of  this  inquiry  without  specific  authorization  of  the 
Inspector  General. 

Did  you  understand  that  paragraph  to  mean  that  Ms.  Kemer 
was  not  to  talk  to  the  members  of  the  (General  Counsel's  Office 
about  any  information  about  the  substance  of  the  inquiry,  or  to  re- 
port to  them  on  any  matters  relating  to  the  investigation? 

Mr.  Cottos.  That  was  my  understanding,  sir. 

Mr.  Chertoff.  Were  there  any  exceptions  that  you  were  aware 
of,  any  side  exceptions  or  footnotes  that  said  that  she  could  talk  to 
Mr.  Schmalzbach  and  Mr.  McHale  and  Mr.  McNamara,  and  other 
members  of  the  General  Counsel's  Office. 

Mr.  Cottos.  The  only  exception  would  be  that  Ms.  Kemer  was 
responsible  for  setting  up  the  interviews  with  the  Office  of  the  Gen- 
eral Counsel  for  us. 

Mr.  Chertoff.  So  she  could  schedule  witnesses  to  appear;  right? 

Mr.  Cottos.  Yes,  sir. 

Mr.  Chertoff.  To  your  knowledge,  as  of  the  time  that  this  letter 
was  written,  was  she,  for  example,  supposed  to  be  communicating 
with  the  members  of  the  General  Counsel's  Office  about  the  tran- 
scripts and  the  information  obtained  in  the  interviews? 

Mr.  Cottos.  Not  to  my  knowledge. 

Mr.  Chertoff.  Was  she  supposed  to  be  reporting  to  members  of 
the  Greneral  Counsel's  Office  about  meetings  that  were  held  among 
members  of  the  Inspectors  General  offices  to  talk  about  the  report? 

Mr.  Cottos.  No,  sir. 

Mr.  Chertoff.  Now,  did  you  have  a  conversation  with  Ms. 
Kerner  in  early  July  concerning  her  efforts  to  make  direct  contact 
with  some  of  your  investigators? 

Mr.  Cottos.  Yes,  I  did. 

Mr.  Chertoff.  Would  you  tell  us  about  that. 

Mr.  Cottos.  During  the  first  interview  that  was  taking  place 
over  at  the  RTC  building,  the  telephone  rang  during  the  interview. 
The  investigator  picked  up  the  phone,  and  it  was  Ms.  Kerner,  and 
she  wanted  to  know  how  the  interview  was  going.  The  investigator 
said  I'm  in  the  middle  of  an  interview,  I  can't  talk  now  and  put 
down  the  phone.  At  the  conclusion  of  the  interview,  he  called  me 
and  wanted  to  know  why  Francine  Kerner  was  calling  him  during 
the  interview. 

Mr.  Chertoff.  What  did  you  do? 

Mr.  Cottos.  I  was  very  upset  she  had  called  during  the  inter- 
view, and  I  sent  an  E-mail  to  her  telling  her  that  I  wanted  her  con- 
tacts with  the  investigators  to  go  through  me. 
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Mr.  Chertoff.  Mr.  Cesca,  you  have  this  same  letter  in  front  of 
you,  of  June  27. 

Mr.  Cesca.  Yes,  I  do. 

Mr.  Chertoff.  You  have  hstened  to  my  reading  of  that  second 
paragraph. 

Mr.  Cesca.  Right. 

Mr.  Chertoff.  Now,  was  there  a  side  letter  or  agreement  saying 
that  information  should  be  shared  with  Mr.  Schmalzbach  or  Mr. 
McHale? 

Mr.  Cesca.  There  was  no  side  letter,  but  I  was  aware  that,  even- 
tually, Ms.  Kerner  did  provide  Mr.  Schmalzbach  with  copies  of  the 
transcripts. 

Mr.  Chertoff.  Let's  get  to  that,  then.  When  were  you  aware  of 
that? 

The  Chairman.  Mr.  Cesca,  would  you  pull  that  microphone  up 
closer,  please. 

Mr.  Cesca.  I'm  sorry. 

Mr.  Chertoff.  When  did  you  become  aware  of  that? 

Mr.  Cesca.  On  July  18. 

Mr.  Chertoff.  How  did  you  become  aware  of  it? 

Mr.  Cesca.  I  received  an  E-mail — I  was  cc'd  on  an  E-mail  mes- 
sage from  Ms.  Kerner  in  which  she  mentioned  that  copies  of  the 
witness  transcripts  would  be  communicated  to  the  Assistant  Gren- 
eral  Counsel  for  Administration. 

Mr.  Chertoff.  That's  Ken  Schmalzbach? 

Mr.  Cesca.  That's  Ken  Schmalzbach. 

Mr.  Chertoff.  He's  in  the  General  Counsel's  Office. 

Mr.  Cesca.  That's  correct. 

Mr.  Chertoff.  He  works  under  Jean  Hanson. 

Mr.  Cesca.  That's  correct. 

Mr.  Chertoff.  Did  you  have  an  earlier  discussion  with  Ms. 
Kerner  about  that? 

Mr.  Cesca.  I  don't  recollect  a  discussion  but  I'm  not  going  to  say 
that  we  did  not  have  it.  We  could  very  well  have  had  some  discus- 
sion. We  worked  very  closely  during  the  entire  investigation.  There 
was  a  lot  of  communication  going  on. 

Mr.  Chertoff.  But  you  don't  recall  it. 

Mr.  Cesca.  I  don't  recall  it. 

Mr.  Chertoff.  What  about  you,  Mr.  Cottos,  did  you  talk  to  Ms. 
Kerner  before  she  sent  the  transcripts  up  to  the  General  Counsel's 
Office? 

Mr.  Cottos.  No,  I  did  not. 

Mr.  Chertoff.  The  first  you  heard  about  it  was  also  July  18 
through  this  E-mail? 

Mr.  Cottos.  Yes,  sir. 

Mr.  Chertoff.  Mr.  Cesca,  I  want  to  be  very  clear.  This  E-mail 
on  July  18  was  the  first  indication  you  got  that  transcripts  actually 
moved  up? 

Mr.  Cesca.  That's  correct. 

Mr.  Chertoff.  Ms.  Kerner,  is  it,  in  fact,  the  case  that  you  didn't 
send  any  transcripts  up  to  Mr.  Schmalzbach  until  July  18? 

Ms.  Kerner.  I  don't  recall.  He  recalls  that  he  got  transcripts  ear- 
lier and  that  I  pulled  them  back. 

Mr.  Chertoff.  How  do  you  know  what  he  recalls? 
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Ms.  Keener.  Well,  because  I  discussed  it  with  him,  actually. 

Mr.  Chertoff.  Let's  worry  about— I'll  bring  his  memory  up  in  a 
minute.  I  want  to  get  to  your  memory  right  now.  Do  you  remember 
transmitting  copies  of  those  transcripts  as  soon  as  they  were  pre- 
pared in  early  July  up  to  Mr.  Schmalzbach  sometime  around  July 
10,  or  July  11,  1994,  a  full  week  before  you  wrote  this  memo? 

Ms.  Kerner.  I  don't  recall  that,  sir.  He  recalls  it,  and  I  credit  his 
memory  on  it. 

Mr.  Chertoff.  So  you  don't  dispute  it. 

Ms.  Kerner.  I  am  not  going  to  dispute  his  memory  on  that  point, 
no. 

Mr.  Chertoff.  Then  do  you  dispute  his  memory  that  you  came 
back  to  him  on  July  13  and  asked  to  get  the  transcripts  back? 

Ms.  Kerner.  That's  what  he  remembers.  I  have  no  reason  to  dis- 
credit his  memory  about  it. 

Mr.  Chertoff.  Then  you  sent  them  up  again  on  July  18;  right*? 

Ms.  Keener.  Yes. 

Mr.  Chertoff.  That  you  do  remember? 

Ms.  Kerner.  Well,  I  did  an  E-mail  at  that  time. 

Mr.  Chertoff.  Now,  your  E-mail  doesn't  say  anything  at  all 
about  having  previously  sent  the  transcripts  up  and  having  gotten 
them  back  again,  does  it? 

Ms.  Kerner.  No,  it  doesn't. 

Mr.  Chertoff.  Do  you  have  it  in  front  of  you? 

Ms.  Kerner.  I  know  it  well. 

Mr.  Chertoff.  Since  you've  essentially  conceded  to  me  now  that 
you  don't  dispute  the  recollection  that  Mr.  Schmalzbach  has  that 
you  had  sent  them  up  to  him  on  the  8th,  9th  and  10th,  taken  them 
back  again  and  sent  them  back  on  the  July  18,  let  me  ask  you,  is 
there  any  reason  why  you  would  have  written  an  E-mail  on  July 
18  making  it  seem  as  if  the  first  time  you  were  sending  transcripts 
up  was  on  the  July  18  when,  in  fact,  you  had  sent  them  up  a  whole 
week  before? 

Ms.  Kerner.  The  purpose  of  that  E-mail  was  to  apprise  Mr. 
Cesca  and  Mr.  Cottos  of  the  fact  that  all  the  transcripts  had  been 
sent,  and  in  addition,  that  there  was  a  restriction  from  the  Sec- 
retary on  the  use  of  the  transcripts. 

Mr.  Chertoff.  Let's  go  to  the  first  paragraph  of  this  E-mail  be- 
cause It  really  appears  to  me  as  if  this  is  written  in  such  a  way 
to  conceal  the  earlier  delivery  and  then  reclaiming  of  the  tran- 
scripts. Look  at  that  first  paragraph.  It's  July,  18,  1994.  It's  to  Mr 
Cottos  and  Mr.  Cesca,  and  it's  No.  366. 

In  accordance  with  our  discussion  earlier  today,  I  permitted  the  Office  of  the  As- 
sistant General  Counsel  for  Administration  to  copy  and  retain  for  their  use  the  wit- 
ness transcripts  in  my  possession. 

Would  you  agree  with  me  that  that  paragraph  to  the  person 
who's  reading  it,  seems  as  if  nothing  was  transmitted  up  until  you 
have  this  earlier  discussion  on  July  18? 

Ms.  Kerner.  I  think  that  could  be  a  fair  reading  of  it. 

Mr.  Chertoff.  Yet  you  don't  dispute  the  fact  that  transcripts 
were  sent  up  over  a  week  earlier  to  Mr.  Schmalzbach,  and  that  you 
then  went  to  him  and  asked  for  them  back,  do  you? 

Ms.  Kerner.  That's  his  memory,  I  don't  discredit  his  memory. 
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Mr.  Chertoff.  Putting  aside  discrediting  his  memory,  since  you 
have  evidently  had  some  discussion  with  him,  are  you  aware  of  the 
fact  that  he  made  a  contemporaneous  record  on  July  13  that  he 
had  returned  the  transcripts  to  you? 

Ms.  Keener.  I  didn't  see  that  until  this  morning  when  your  staff 
gave  it  to  me  and  I  appreciate  seeing  it.  Thanks. 

Mr.  Chertoff.  It's  part  of  the  package 

Ms.  Keener.  It's  part  of  the  package,  absolutely.  Can  I  just 

Mr.  Chertoff.  Let  me 

Senator  Sarbanes.  Why  don't  we  let  Ms.  Kemer  answer. 

Ms.  Kerner.  I'd  like  to  say  something  else  on  the  question  of  the 
transcripts.  It  was  understood,  again,  from  the  beginning  in  their 
earlier  memos  about  this  that  I  did  and  which  Mr.  Cesca  and  Mr. 
Cottos  were  copied.  There  were  discussions  from  the  very  beginning 
that  Mr.  Schmalzbach,  as  a  representative  of  the  Secretary's  office 
because  the  Secretary  had  to  turn  to  someone  within  the  Depart- 
ment. These  were  the  career  civil  servants  that  he  was  relying  on. 
It  was  the  same  group  that  the  Independent  Counsel  had  relied  on 
to  produce  papers,  the  same  group  that  the  Senate  Committee  was 
communicating  with. 

It  was  understood  from  the  beginning  that  they  were  going  to  get 
the  transcripts  of  the  witness  interviews.  On  July  18  was  the  day 
when  we  started  getting  witness  verifications  from  the  witnesses 
and  started  giving  back  the  transcripts  to  the  witnesses  so  that 
they  could  verify  the  individual  transcripts. 

Mr.  Chertoff.  I  don't  want  to  talk  about  July 

Ms.  Kerner.  That  was  a  natural  point  in  the  process  at  which 
to  give  the  transcripts  to  Mr.  Schmalzbach. 

Mr.  Chertoff.  Why  did  you  give  it  to  him  a  week  earlier? 

Ms.  Kerner.  If  I  gave  it  to  him  a  week  earlier,  I  made  a  mistake 
and  rectified  it. 

Mr.  Chertoff.  You  didn't  note  that  mistake  in  your  memo  or 
your  E-mail  of  July  18;  right? 

Ms.  Kerner.  It's  not  noted  there,  no. 

Mr.  Chertoff.  Let  me  ask  you,  Mr.  Cottos,  you  indicated,  con- 
trary to  what  Ms.  Kemer  said,  that  you  actually  objected  to  turn- 
ing the  transcripts  over  on  July  18. 

Ms.  Kerner,  do  you  deny  that  Mr.  Cottos  objected  to  it? 

Ms.  Kerner.  I  certainly  didn't  get  any  E-mail  back  from  him  ob- 
jecting to  it.  I  never  had  any  phone  conversation  with  him  objecting 
to  it.  I  do  not  recall  in  any  way,  shape  or  form  any  objection  on 
his  part. 

Mr.  Chertoff.  Did  you  talk  to  him  about  it? 

Ms.  Kerner.  Well,  you  know,  we  communicated  at  that  point  in 
time  by  phone  or  E-mail,  and  there  is  no  record,  that  I'm  aware  of, 
that  he  objected,  and  I  have  no  memory  of  his  having  objected.  If 
he  objected,  he  certainly  didn't  bring  it  up  with  Mr.  Cesca.  I  mean, 
you  know,  I  wasn't  in  charge  of  making  these  decisions,  sir. 

Mr.  Chertoff.  But  Mr.  Cottos,  did  you  object? 

Mr.  Cottos.  Yes,  I  did. 

Mr.  Chertoff.  Why  did  you  object? 

Mr.  Cottos.  I  objected  from  the  beginning  about  the  transcripts 
being  given  to  anyone.  I  have  a  long  career  as  a  criminal  investiga- 
tor, and  I  have  a  problem  with  transcripts  being  given  to  anyone 
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until  the  investigation  is  complete.  I  said  that  from  the  beginning 
of  this  investigation. 

Mr.  Chertoff.  Can  you  explain  to  us  what  you  were  concerned 
about? 

Mr.  COTTOS.  I  was  concerned  about  several  things.  The  other  wit- 
nesses being  able  to  read  someone's  testimony  and  possibly  tailor- 
ing their  own.  The  other  concern  was  that  the  House  Banking 
Committee  was  having  hearings.  People  were  testif3dng.  I  did  not 
want  them  to  see  other  people's  testimony  before  that  Committee. 

Also,  this  Committee  was  having  hearings  and  people  were  testi- 
fying here,  so  the  concern  was  that  by  hearing  what  someone  else 
would  say,  they  would  change  their  recollection  of  what  happened 
or  possibly  change  it.  That  was  my  concern. 

Mr.  Chertoff.  Did  you  tell — did  you  talk  about  those  concerns 
and  objections  with  Mr.  Cesca? 

Mr.  CoTTOS.  Yes,  I  did. 

Mr.  Chertoff.  Did  you  talk  about  those  concerns  with  Ms. 
Kerner? 

Mr.  COTTOS.  Yes,  I  did. 

Mr.  Chertoff.  Your  understanding  is  that  on  July  18  those 
transcripts  went  out? 

Mr.  COTTOS.  That's  correct. 

Mr.  Chertoff.  Did  you  know  that  Mr.  Schmalzbach  and  Mr. 
McNamara  at  a  point  in  time  were  involved  in  considering  prepara- 
tion not  only  for  Secretary  Bentsen's  testimony  but  for  the  testi- 
mony of  other  Treasury  witnesses,  including  Mr.  Altman  and  Ms. 
Hanson? 

Mr.  Cottos.  I  found  that  out  later,  yes,  sir. 

Mr.  Chertoff.  Does  that  fact  increase  your  concern  about  the 
fact  that  these  transcripts  were  transmitted  up  to  them? 

Mr.  Cottos.  Yes,  it  certainly  does. 

Mr.  Chertoff.  Do  you  remember  Mr.  Bowman? 

Mr.  Cottos.  Yes,  I  do. 

Mr.  Chertoff.  Was  Mr.  Bowman  part  of  the  General  Counsel's 
Office? 

Mr.  Cottos.  Yes,  he  was. 

Mr.  Chertoff.  Was  he  someone  who  was  interviewed  or  deposed 
in  the  course  of  this  investigation? 

Mr.  Cottos.  Yes,  he  was. 

Mr.  Chertoff.  Do  you  remember  he  raised  an  objection  when  he 
was  first  approached  about  being  deposed? 

Mr.  Cottos.  Yes,  sir. 

Mr.  Chertoff.  What  was  that? 

Mr.  Cottos.  During  the  course  of  one  of  the  other  interviews, 
Mr.  Bowman  was  identified  as  a  witness.  He  was  not  on  our  initial 
list  of  people  to  be  interviewed.  One  of  the  investigators  called  me 
and  said  we  need  to  interview  John  Bowman,  and  I  got  his  number 
and  said  go  ahead  and  call  him. 

The  investigator  called  him  and  Mr.  Bowman's  response  was  no, 
I'm  not  going  to  be  interviewed  because  my  name  is  not  on  the  list 
and  I  haven't  been  briefed. 

Mr.  Chertoff.  What  did  you  understand  the  objection  here,  that 
he  hadn't  been  briefed  yet? 
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Mr.  COTTOS.  First  of  all,  I  was  concerned  about  why  he  was 
aware  of  what  names  were  on  the  list.  No.  2,  I  was  concerned  about 
any  briefing  that  was  taking  place. 

Mr.  Chertoff.  Did  you  ever  find  out  who  was  briefing  him,  or 
how  he  became  aware  that  his  name  was  on  a  list? 

Mr.  COTTOS.  No,  I  did  not. 

Mr.  Chertoff.  Did  you  know  that  he  had  an  assistant  named 
Sara  Jones,  or  something  else,  who  was  actually  involved  in  pre- 
paring summaries  of  the  depositions  that  were  produced  up  to  the 
General  Counsel's  Office? 

Mr.  COTTOS.  No,  I  did  not. 

Mr.  Chertoff.  Did  anyone  ever  raise  the  propriety  of  that  with 
you? 

Mr.  CoTTOS.  No,  they  did  not. 

Mr.  Chertoff.  What  about  you,  Ms.  Kerner,  did  you  know  sum- 
maries were  prepared? 

Ms.  Kerner.  At  some  point,  I  was  actually  given  a  copy  of  them. 

Mr.  Chertoff.  Did  you  know  there  was  a  group  of  lawyers  in  the 
General  Counsel's  Office  taking  the  transcripts  you  had  sent  up 
and  preparing  summaries? 

Ms.  Kerner.  They  were  the  attorneys  who  worked  for  Ken  Sch- 
malzbach,  who  I  understood  was  reporting  to  Edward  Knight,  the 
Executive  Secretariat.  That  group  of  lawyers,  Peter  Kittling  or 
David  Dougherty,  anyone  else  who  worked  for  Ken  Schmalzbach 
was  working  on  this  matter.  That's  what  I  understood. 

Mr.  Chertoff.  You  didn't  know  that  one  of  them  was  working 
directly  for  Mr.  Bowman  who  was  a  witness? 

Ms.  Kerner.  No,  I  didn't  know  that. 

Mr.  Chertoff.  No  one  asked  you  about  that? 

Ms.  Kerner.  No. 

Mr.  Chertoff.  Now,  let  me  turn  to  the  issue  of  editing  tran- 
scripts. You  indicated,  Ms.  Kerner 

Ms.  Kerner.  Excuse  me,  editing  the  transcripts.  You  mean  re- 
dacting them? 

Mr.  Chertoff.  No,  I'm  sorry.  Editing  the  draft  report  that  came 
up  from  the  Inspector  General.  You  indicated  you  made  edits  in  the 
draft  report. 

Ms.  Kerner.  I  suggested  edits  to  the  draft  report.  They  were  al- 
ways reviewed  and  approved  by  either  Jim  Cottos  or  Mr.  Cesca. 

Mr.  Chertoff.  Did  anybody  else  in  the  General  Counsel's  Office 
make  suggestions  about  edits  that  should  be  put  in  the  report? 

Ms.  Kerner.  Yes,  I  got  a  2V2--page  sheet  from  Stephen  McHale, 
who  worked  for  Ken  Schmalzbach,  tying  suggested  changes  back  to 
the  transcripts. 

Mr.  Chertoff.  You  didn't  see  any  problem  in  having  these  kinds 
of  communications  about  editing  or  altering  or  making  suggested 
changes  in  the  Inspector  General  report,  you  didn't  see  that  as 
being  inconsistent  with  this  letter  here  that  says  no  reporting  to 
anybody  except  the  Inspector  General  about  the  investigation  and 
no  discussion  about  the  substance  of  the  inquiry? 

Ms.  Kerner.  No,  it  wasn't,  and  let  me  get  into  that,  if  I  might. 
This  memorandum  does  not  say  that  I  can't  speak  to  people  who 
happen  to  be  attorneys  in  the  Department  or  who  worked  in  the 
General  Counsel's  Office.  What  it  says  is  that  I  report  directly  to 
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the  Inspector  General  and  don't  get  into  matters  of — the  substance 
of  the  inquiry. 

Now,  1  minute,  sir.  Please  let  me  finish  my  answer. 

At  the  point  in  time,  when  Mr.  McHale  gave  me  back  his  sug- 
gested changes,  the  transcripts  had  been  sent  down  to  Mr.  Sch- 
malzbach's  office.  Mr.  McHale  worked  for  Mr.  Schmalzbach.  He 
was  his  Deputy.  Therefore,  that  office,  it  was  well  known  they  had 
the  transcripts,  they  were  reviewing  them  on  behalf  of  the  Sec- 
retary. If  they  came  up  with  things  that  they  felt  needed  to  be 
changed,  there  was  nothing  wrong  with  my  accepting  that  and  pre- 
senting it  as  a  technical  work  product  from  people  who  were  in  the 
Executive  Secretariat. 

Mr.  Chertoff.  Was  there  a  technical 

Ms.  Kerner.  There  was — no,  I  haven't  quite  finished. 

Mr.  Chertoff.  Ms.  Kerner,  this  is  a  lengthy  answer. 

Ms.  Kerner.  Give  me  1  more  minute,  please,  sir. 

When  I  got  those  suggested  changes,  I  didn't  foist  them  off  on 
anybody  as  being  my  own  changes.  I  gave  them  to  Mr.  Cottos.  They 
were  presented  at  that  July  28  meeting  that  we've  talked  about, 
and  I  said  here  are  some  suggested  changes  for  Mr.  Schmalzbach's 
office. 

Then  Jim  Cottos  and  the  other  people  in  the  room  went  down  the 
changes  one  by  one,  and  they  voted  them  up  or  they  voted  them 
down.  So  if  there  was  a  change  that  improved  the  chronology,  it 
was  accepted.  If  somebody  in  the  room  didn't  think  it  improved  the 
chronology,  it  was  rejected.  It  was  an  open  process,  sir. 

Mr.  Chertoff.  Ms.  Kerner,  I  have  a  very  simple  question.  The 
restriction  is  neither  Ms.  Kerner  nor  her  staff  will  communicate 
any  information  about  the  substance  of  this  inquiry. 

Ms.  Kerner.  I  didn't  communicate  any  information.  They  had 
the  transcripts.  They  read  the  transcripts.  They  were  communicat- 
ing with  me. 

The  Chairman.  They  shouldn't  have  even  had  the  transcripts. 
That's  pretty  clear.  It's  pretty  clear  that  you  don't  want  to  remem- 
ber that  you  first  sent  it  over  and  then  you  claimed  it  back.  But 
you  don't  dispute  his  memory. 

If  you  sent  the  transcripts  over,  you  would  remember  you  sent 
them  over,  particularly  if  you  sent  a  memo  a  week  later,  1  week 
later.  It  just  seems  to  me  rather  disingenuous  for  you,  a  skilled 
lawyer,  to  come  before  this  Committee,  and  tell  us  that  you  won't 
dispute  his  memory,  when  he  has  a  contemporaneous  memoran- 
dum that  says  you  sent  these  materials  over,  you  reclaimed  the 
materials.  Now,  you  come  before  this  Committee  and  have  no  recol- 
lection of  actually  having  sent  those  over  a  week  earlier,  taking 
them  back  and  then  prepared  this  comprehensive  memorandum? 

I  have  to  tell  you,  Ms.  Kerner,  it  just  doesn't  make  sense.  Now, 
you  might  say  I  don't  recall.  This  is  not  an  incidental  matter.  This 
is  a  matter  of  some  significance.  It  directly  violates  the  rules  which 
were  laid  down  concerning  communicating  with  the  very  people 
who  are  being  investigated. 

Ms.  Kerner.  Mr.  Schmalzbach  was  not  being  investigated. 

Mr.  Chertoff.  But  the  office  in  which  he  was  working  was  being 
investigated;  right?  Do  you  have  a  doubt  about  that?  Was  Ms.  Han- 
son being  investigated? 
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Ms.  Keener.  She  was,  sir. 

Mr.  Chertoff.  She  ran  the  office? 

Ms.  Kerner.  She  ran  the  office.  He  was  not  reporting  to  her  for 
these  purposes. 

Mr.  Chertoff.  So  you  made  a  decision  yourself  that  you  could 
create  a  little  exception  for  him.  Is  that  what  you're  telling  us? 

Ms.  Kerner.  It  wasn't  on  my  own  that  I  created  the  exception. 
It  was  the  method  by  which  I  communicated  with  the  Secretary. 
The  Secretary  had  to  rely  on  someone.  When  you  don't  have  a  Dep- 
uty Secretary  in  the  loop,  when  you  don't  have  the  General  Counsel 
in  the  loop,  when  you  don't  have  the  Deputy  General  Counsel  in 
the  loop,  who  are  you  going  to  turn  to?  You  turn  to  the  career  civil 
servants  who  fill  the  void. 

Mr.  Chertoff.  In  fact,  wasn't  the  Secretary  himself  a  witness, 
Ms.  Kerner? 

Ms.  Kerner.  That  decision,  and  you  can  ask  Mr.  Cottos  about 
that,  the  decision  on  whether  the  Secretary  would  be  a  witness  was 
not  made  until  very  late,  possibly  not  until  July  18  or  July  19.  He 
was  not  interviewed  on  July  20,  and  it  was  a  last-minute  decision, 
sir,  on  whether  or  not  he  would  be 

Mr.  Chertoff.  So  your  testimony  is  that  it  didn't  occur  to  you, 
based  on  Mr.  Altman's  testimony  about  conversations  with  Mr. 
Bentsen,  or  Ms.  Hanson's  testimony,  that  he  would  be  a  witness. 

Ms.  Kerner.  No,  sir,  I'm  not  saying  that.  In  fact,  I  was  one  of 
the  people  who  always  supported  an  interview  of  the  Secretary,  ab- 
solutely. 

Mr.  Chertoff.  Now,  Mr.  Cottos,  let  me  ask  you  this.  Let  me  get 
back  to  this  issue  of  the  edits  proposed  by  Ms.  Kerner.  Did  you  see 
those  edits? 

Mr.  Cottos.  Yes,  I  did. 

Mr.  Chertoff.  What  was  your  reaction  to  them? 

Mr.  Cottos.  I  was  concerned  about  some  of  them. 

Mr.  Chertoff.  Why? 

Mr.  Cottos.  Because  I  felt  they  were  slanting  the  facts  or  at- 
tempting to  slant  the  facts  that  we  had  gathered  in  the  initial 
draft. 

Mr.  Chertoff.  And  did  you  communicate  your  concerns  to  Ms. 
Kerner? 

Mr.  Cottos.  Yes,  I  did. 

Mr.  Chertoff.  What  did  you  tell  her? 

Mr.  Cottos.  I  told  her  I  was  very  concerned  about  the  direction 
of  some  of  these  comments  that  she  had  given  me. 

Mr.  Chertoff.  Specifically,  did  you  tell  her  in  substance  that 
you  thought  she  was  acting  as  a  defender  of  Jean  Hanson? 

Mr.  Cottos.  I  believe  I  made  the  comment  that  we  were  not  the 
Jean  Hanson  defense  team,  yes,  sir. 

Mr.  Chertoff.  Now,  when  these  other  recommended  changes 
came  in  from  Mr.  Schmalzbach  and  the  Office  of  the  General  Coun- 
sel, is  your  memory  in  agreement  with  Ms.  Kerner  that  Ms.  Kerner 
told  the  assembled  people  that  these  were  suggestions  coming  from 
Mr.  Schmalzbach? 

Mr.  Cottos.  No,  it  is  not. 

Mr.  Chertoff.  Where  did  you  think  they  were  coming  from? 

Mr.  Cottos.  I  thought  they  were  coming  from  Ms.  Kerner. 
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Mr.  Chertoff.  Still  on  the  issue  of  reporting  back  to  people 
other  than  the  Inspector  General,  Ms.  Kerner,  you  had  testified  a 
little  earlier  about  this  meeting  with  Ellen  Kulka  and  the  Inspec- 
tors General  on  July  28  where  the  issue  of  redactions  came  up. 

Now,  this  was  a  meeting  which  was  supposed  to  be  of  the  staffs 
of  the  Inspectors  (General  working  on  the  report;  right? 

Ms.  Kerner.  Well,  Ms.  Kulka  was  not  a  member  of  those  staffs. 
She  was  the  General  Counsel  for  the  RTC. 

Mr.  Chertoff.  She  was  invited  in;  right? 

Ms.  Kerner.  She  was  invited  in  by  Ms.  Black,  that's  right. 

Mr.  Chertoff.  Everybody  knew  she  was  there;  right?  She  came 
openly  and  she  said  her  piece;  right? 

Ms.  Kerner.  Of  course. 

Mr.  Chertoff.  Now,  did  you  tell  everybody  you  were  going  to  re- 
port to  Mr.  Schmalzbach  when  you  got  up  and  left  the  room  to  have 
a  conversation  with  him  on  the  telephone? 

Ms.  Kerner.  I  don't  believe  I  did.  I  find  nothing  unusual  about 
the  fact  that  given  the  redactions  that  were  going  to  be  made — 
wait,  sir.  You  asked  me  a  question  and  you're  implying  that  there 
is  something  wrong  with  my  communicating 

Mr.  Chertoff.  I  have  to  ask  you  to  answer  my  question. 

Ms.  Kerner.  I'm  answering  your  question.  You  asked  me  wheth- 
er or  not  I  told  people.  I  said  no,  but  I  would  also  like  to  put  the 
answer  in  context.  As  I've  said  repeatedly,  Mr.  Schmalzbach  was 
my  method  of  communicating  with  the  Office  of  the  Secretary,  Sec- 
retary Bentsen.  Through  Mr.  Schmalzbach,  Mr.  Knight  would  be 
notified,  and  then  he  would  take  it  up  with  the  Secretary  if  it  was 
necessary. 

Mr.  Chertoff.  But  Ms.  Kerner,  didn't  the  letter 

Ms.  Kerner.  Please,  sir,  you're  not  allowing  me  to  finish. 

Mr.  Chertoff.  Ms.  Kerner,  you've  tried  cases.  You  know  you're 
supposed  to  answer  the  question  that's  asked.  Now,  you'll  have  an 
opportunity  to  explain  yourself  later. 

Ms.  Kerner.  Excuse  me.  You  would  like  me  to  keep  my  answer 
in  a  narrow  way  without  any  explanation.  I  am  trying 

Mr.  Chertoff.  Please  be  responsive,  Ms.  Kerner. 

Ms.  Kerner.  I  am  trying  to  the  very  best  of  my  ability,  sir 

The  Chairman.  We  will  let  you 

Senator  Sarbanes.  Mr.  Chairman,  we're  not  trying  a  case  as  in 
a  courtroom.  I  know  Mr.  Chertoff  is  very  good  at  that,  but  I  think 
the  witness  ought  to  be  allowed  to 

The  Chairman.  The  witness  will  be  allowed 


Senator  Sarbanes.  — give  a  contextual  answer. 

The  Chairman.  The  witness  will  be  permitted  to  expand  on  the 
answers,  and  I  am  going  to  give  Counsel  additional  time  because 
your  answers  are  very  broad.  But  at  the  end,  you're  going  to  have 
to  answer  the  question. 

Ms.  Kerner.  Absolutely,  Senator.  Thank  you  very  much. 

The  Chairman.  Go  ahead. 

Ms.  Kerner.  The  Secretary,  as  you  recall,  had  already  given 
these  transcripts  to  the  White  House.  He  himself  had  received  an 
unredacted  set  of  transcripts.  Therefore,  at  the  11th  hour  on  July 
28  when  there  was  going  to  be  a  decision  to  redact  the  transcripts 
and  the  Secretary  was  prepared  to  release  this  whole  report  that 
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weekend,  it  became  very  important  to  notify  the  Secretary's  office 
so  he  could  be  prepared  to  ensure  that  nothing  would  stand  in  the 
way  of  the  release  of  the  transcripts,  that  if  people  had  to  be  told 
to  work  overtime  or  put  extra  staff  on  it,  that  that  would  be  done. 

Mr.  Chertoff.  My  question  was  this:  Was  Mr.  Cesca  in  the  room 
there  at  the  meeting? 

Ms.  Keener.  Yes,  sir. 

Mr.  Chertoff.  Was  Mr.  Cottos  in  the  room? 

Ms.  Kerner.  Yes. 

Mr.  Chertoff.  Did  you  turn  to  them  and  say 

Ms.  Kerner.  I  don't  know  when  I  made  the  call,  whether  it  was 
in  the  middle  of  the  meeting — but  I  will  concede  to  you  no  need — 
I  will  concede  to  you  that,  in  the  midst  of  this,  I  did  not  discuss 
with  people  the  fact  that  I  was  getting  up  to  call  Mr.  Schmalzbach 
and  notifying  him  of  the  fact  that  there  were  going  to  be  redac- 
tions. That,  by  the  way,  is  not  the  substance  of  the  inquiry. 

Mr.  Chertoff.  It's  not? 

Ms.  Kerner.  No,  it's  not. 

Mr.  Chertoff.  So  you  interpreted  the  June  27  letter  about  not 
reporting  to  anybody  but  the  Inspector  General  on  matters  relating 
to  the  investigation,  you  interpreted  that  so  that  it  did  allow  you 
to  report  to  Mr.  Schmalzbach  when  you  thought  it  was  important 
for  the  Secretary  to  know  something.  Is  that  what  you're  telling  us? 

Ms.  Kerner.  I  had  a  liaison  function  that  Mr.  Cesca  was  well 
aware  that  I  was  carrjdng  out.  I  did  not,  during  that  period  of  time, 
notify  him  everytime  I  had  a  conversation  with  somebody.  Mr. 
Cesca  knew  that  the  Secretary  wanted  to  release  the  transcripts. 

Mr.  Chertoff.  Mr.  Cesca,  did  you  know  that  Ms.  Kerner  in  the 
meeting  left  to  report  to  Mr.  Schmalzbach  about  what  Ms.  Kulka 
was  saying  and  what  she  was  threatening  to  tell  Congress? 

Mr.  Cesca.  No,  I  was  not  aware  of  that  telephone  call. 

Mr.  Chertoff.  Ms.  Kerner,  Mr.  Cesca  is  your  client.  You  were 
Counsel  to  the  Inspector  General 

Ms.  Kerner.  He  certainly  knew  at  some  point  that  the  Sec- 
retary's office  was  notified  that  there  were  going  to  be  redactions. 
He  knew  that,  sir.  I  mean,  that  is  the  way  we  were  working  to- 
gether because  we  were  making 

Mr.  Chertoff.  You  were  working  together  with  the  Secretary's 
office? 

Ms.  Kerner.  With  Mr.  Cesca.  We  were  getting  ready  for  printing 
the  transcripts.  I  was  talking  to  him  about  the  fact  that  now  there 
were  redactions.  We  were  going  to  have  to  get  redacted  copies  of 
the  transcripts  to  the 

The  Chairman.  Weren't  you  panicked  when  you  heard  this  was 
going  to  go  on?  Didn't  you  call  up  to  tell  Mr.  Schmalzbach  about 
the  situation? 

Ms.  Kerner.  Excuse  me. 

The  Chairman.  I  mean,  here's  this  important  meeting,  you  got 
up  to  make  this  phone  call.  Why  didn't  you  wait  until  the  end  of 
the  meeting? 

Ms.  Kerner.  The  meeting  was  a  very  long  meeting.  In  fact,  we 
were  there  all  day 

The  Chairman.  It  was  important  you  communicate  this;  right? 
Get  the  word  back  so  Mr.  Ryan  could  get  hold  of  someone.  Did  you 
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advise  him  to  get  hold  of  Mr.  Ryan  so  that  Mr.  Ryan  could  get  hold 
of  Ms.  Kulka?  Didn't  you  do  that? 

Ms.  Kerner.  You  know,  if  you  look  at  the  E-mail,  Senator,  you 
will  see 

The  Chairman.  Mr.  Schmalzbach's  memo  says  it's  pretty  critical, 
and 

Ms.  Kerner.  Sir,  he  was- 


The  Chairman.  Mr.  Schmalzbach  called  Mr.  Knight  and  told 
them  to  move  on  this  and  contact  Mr.  Ryan. 

Senator  Sarbanes.  Ms.  Kerner,  let  them  finish  their  exclama- 
tions. Just  hear  them  out  and  then  we  will  try  to  be  sure  you  get 
a  chance  to  respond. 

Ms.  Kerner.  I'm  sorry.  It's  hard  to  know. 

I  will  absolutely.  Thank  you.  Senator. 

Senator  Sarbanes.  Because  they  get  going  and  just  let  them 
make  their  exclamations  and  then  we  will  get  your  answer. 

Ms.  Kerner.  Thank  you,  sir,  for  that  word  of  advice. 

Senator  are  you  finished?  Is  there  a  question  that  you  would  like 
me  to  answer? 

The  Chairman.  The  question  is,  in  the  middle  of  the  meeting, 
you  find  it  absolutely  imperative  to  get  back  to  Treasury  to  warn 
them  of  the  potential  action  that  the  IG's  Office  might  take. 

I'm  suggesting  that  was  not  your  role.  I'm  suggesting  that  the 
paper  trail  evidences  clearly  that  everyone  starts  to  respond,  that 
Mr.  Ryan  contacts  Ms.  Kulka  and  the  purpose  is  to  make  sure  that 
you  maintain  control. 

Ms.  Kerner.  Sir,  if  you  take  a  look  at  the  E-mail — I'm  a  person 
who's  devoted  my  life  to  finding  the  facts.  If  you  take  a  look  at  the 
E-mail,  what  the  E-mail  is  saying  is  if  there  are  going  to  be  any 
redactions,  we  have  to  make  sure  they  are  done  quickly  so  that 
nothing  interferes  with  releasing  the  report. 

That  was  the  problem  that  was  being  addressed  in  that  E-mail. 
There's  nothing  nefarious  about  that,  wanting  to  ensure  that  if 
there  are  going  to  be  redactions  that  it's  done  in  a  prompt  manner 
so  the  report  can  be  released. 

Mr.  Chertoff.  Did  Ms.  Kulka  say  she  wasn't  going  to  be 
prompted  or  was  the  concern  that  she  was  going  to  say  something 
to  Congress  about  the  investigation?  Wasn't  the  information  you 
conveyed  to  Mr.  Schmalzbach  that  she  was  prepared  to  testify  that 
the  IG's  group  had  been  under  the  sway  of  the  Secretary?  Isn't  that 
what  panicked  you?  She  might  come  to  Congress  the  next  week 
and  say  hey,  we've  been  under  the  sway  of  the  Secretary.  Isn't  that 
the  information  you  communicated? 

Ms.  Kerner.  As  Mr.  Schmalzbach's  memo  says,  there  was  no 
basis  for  making  that  assertion. 

Mr.  Chertoff.  Is  that  the  threat  or  the  fear  that  you  communi- 
cated to  Mr.  Schmalzbach?  He  didn't 

Ms.  Kerner.  Excuse  me.  Are  you  asking  me  a  question? 

Mr.  Chertoff.  Is  that  what  you  communicated? 

Ms.  Kerner.  I  considered  that  threat  to  be  wholly  unfounded 
and  inappropriate  on  Ms.  Kulka's  part.  I  never  heard  her  make 
that  threat.  She  never  made  that  threat  to  me;  that  was  related  to 
me  by  Pat  Black.  At  the  meeting — I  want  to  finish  this  statement. 
At  the  meeting,  Ms.  Kulka  never  made  any  such  threat,  but  this 
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is  an  E-mail  that  was  begun  before  the  meeting  and  that's  what 
I  had  been  told  by  Pat  Black  would  happen. 

Mr.  Chertoff.  That's  what  concerned  you,  that  fear  that  Ms. 
Kulka  would  come  to  Congress  and  that's  why  you  called? 

Ms.  Keener.  No,  I  called  Mr.  Schmalzbach  to  tell  him  that  there 
had  been  an  agreement  that  redactions  were  going  to  be  made  and 
that  the  redactions  were  going  to  be  made  in  a  prompt  manner.  He 
agreed  to  put  staff  on  it  and  they  worked  there  until  late  at  night. 
That's  what  I  called  to  tell  him,  that  the  matter  had  been  resolved 
in  that  way. 

Mr.  Chertoff.  Wait  a  second.  I  ask  the  Chairman's  indulgence 
because  the  answer  has  changed.  You  told  us  a  couple  of  minutes 
ago  that  there  was  some  urgent  reason  you  had  to  leave  the  meet- 
ing. You  had  to  leave  in  the  middle  of  the  meeting  to  give  notice 
to  the  Secretary. 

Ms.  Keener.  There  was  no  need  for  Mr.  Ryan  to  be  called  be- 
cause there  was  going  to  be  a  prompt  resolution  of  the  problem. 

Mr.  Chertoff.  So  you  had  a  second  call  to  Mr.  Schmalzbach? 

Ms.  Kerner.  No. 

Mr.  Chertoff.  We  have  to  get  this  right.  You're  in  the  meeting; 
right? 

Ms.  Kerner.  I  don't  think  the  E-mail  was  generated  as  a  result 
of  my  call  to  him. 

Mr.  Chertoff.  You  made  a  call — I  have  the  phone  records.  It's 
a  10:29  a.m.  call.  The  E-mail  is  generated  at  10:44  a.m.  Are  you 
going  to  dispute  this,  that  the  E-mail  was  generated  by  a  call  15 
minutes  earlier? 

Ms.  Kerner.  I  never  saw  the  E-mail 

Mr.  Chertoff.  It's  in  front  of  you. 

Ms.  Kerner.  I  haven't  seen  the  E-mail,  Senator,  I'm  sorry. 

Mr.  Chertoff.  I'm  not  a  Senator,  but  please 

Ms.  Kerner.  I  was  responding  to  Senator  D'Amato's  hand  mo- 
tions. 

Mr.  Chertoff.  It's  right  in  front  of  you. 

The  Chairman.  My  incredulous  look. 

Ms.  Kerner.  I  suppose  so,  Senator. 

Mr.  Chertoff.  It's  right  in  front  of  you,  Ms.  Kerner,  it's  11124, 
and  it  just  says,  in  the  very  beginning,  it  says  "Ed,  the  next  call 
this  morning  should  be  deferred  until  after  11:30  and  it  should  be 
to  Ryan,"  that's  Kulka's  boss  at  RTC,  "and  not  to  Adair.  I  just 
heard  from  IG  Counsel  Francine  Kerner,"  and  we  have  a  call  at 
10:29  a.m.  for  6  minutes  which  precedes  this  10:44  call. 

Ms.  Kerner.  I  still  think  that  that  was — it  may  well  have  been 
a  second  call,  sir,  because  the  fact  is  that  there  was — I  don't  know 
when  Ms.  Kulka  arrived  at  the  RTC  OIG's  Offices,  but  going  into 
the  meeting  with  Ms.  Kulka,  I  knew  that  we  would  oppose  redac- 
tions. I  knew  that  we  might  agree  to  the  redactions. 

After  the  redactions  were  agreed  to  and  she  decided  that  she 
would  put  staff  on  making  the  redactions,  that's  exactly  what  was 
done.  I  don't  believe  that  there  was  any  call  made  because  the  mat- 
ter was  resolved. 

Mr.  Chertoff.  But  that's  not  the  question.  The  question  is  did 
you  make  an  emergency  call  in  the  middle  of  the  meeting  because 
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Ms.  Black  indicated  that  Ms.  Kulka  was  prepared  to  go  to  Congress 
over  this;  yes  or  no? 

Ms.  Keener.  I  don't  recall  making  the  call  for  that  reason.  I  re- 
call making  the  call  to  let  them  know,  as  the  E-mail  says,  that 
there  might  be  some  holdup  on  getting  the  report  out. 

Mr.  Chertoff.  Now,  let  me  ask  you  this  about  the  redactions. 
Isn't  it  a  fact  that  the  redactions  that  were  made  included  discus- 
sions by  Ms.  Kulka  of  her  legal  theories  about  how  to  proceed  with 
respect  to  this  investigation? 

Ms.  Kerner.  Her  legal  theories  on  how  to  proceed? 

Mr.  Chertoff.  Yes,  her  discussions  about  certain  legal  consider- 
ations that  would  come  up,  certain  tactical  considerations.  I  have 
them  right  here.  I'm  not  going  to  disclose  them  publicly.  Isn't  it 

Ms.  Kerner.  There  was  nothing  in  there.  Congressman  Leach  on 
August  4  talked  about  the  position  of  the  Professional  Liability  Sec- 
tion. 

Mr.  Chertoff.  We're  on  July  28  here.  Don't  give  me  August  4. 

Ms.  Kerner.  I  am  trying  to  explain  to  you  that,  in  my  opinion, 
there  was  no  confidential  information  that  needed  to  be  redacted 
that  wasn't  in  the  public  domain. 

Mr.  Chertoff.  Mr.  Cesca,  was  that  your  understanding?  There 
was  nothing  in  here  that  was  confidential? 

Mr.  Cesca.  I  think  there  is  a  technicality  that  I  learned  at  that 
meeting  that  I  was  not  aware  of  previously,  and  that  is,  although 
the  information  was  in  the  public  domain,  information  that  was 
considered  as  confidential  had  never  been  acknowledged  by  any 
employee  of  the  Resolution  Trust  Corporation,  and  it  was  for  that 
reason  that  they  suggested  that  information  be  redacted. 

Mr.  Chertoff.  When  you  say  it  was  in  the  public  domain,  you 
mean  there  were  news  stories  reporting  rumors  and  gossip? 

Mr.  Cesca.  That's  correct. 

Mr.  Chertoff.  Wasn't  the  material  redacted  material  that  spe- 
cifically discussed  the  nature  of  the  alleged  violations,  that  talked 
about  some  of  the  considerations  about  whether  there  could  be  ad- 
ditional charges  because  of  legal  issues?  I'm  not  going  to  read  it 
publicly,  but  I  mean,  are  you  prepared  to  deny  here  that  there  was 
discussion  of  legal  theories  and  the  specifics  of  these  referrals  in 
this  redacted  material? 

Ms.  Kerner.  Sir,  this  was — ^there  were  going  to  be  Congressional 
hearings,  and  the  material  should  have  been  made  public.  I  know 
of  no  material  in  here  that  warranted  redaction.  That  was  my  posi- 
tion then.  I  have  not  changed  my  position  one  bit. 

Mr.  Chertoff.  Let  me  leave  you  with  one  last  question.  Did  you 
know  when  we  had  our  hearings  last  year,  even  during  the  hear- 
ings themselves  in  the  beginning  of  August,  the  then-Chairman 
made  a  specific  point  of  saying  to  Ms.  Kulka  he  did  not  want  to 
have  any  testimony  concerning  the  substance  of  the  referrals  be- 
cause they  were  still  confidential?  Did  you  know  that? 

Ms.  Kerner.  I  certainly  take  your  word  for  it. 

Mr.  Chertoff.  Nothing  further,  Mr.  Chairman. 

The  Chairman.  Thank  you  very  much. 

Senator  Sarbanes. 
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Senator  Sarbanes.  Thank  you,  Mr.  Chairman. 

Ms.  Kerner,  when  did  you  come  to  work  for  the  Department  of 
the  Treasury? 

Ms.  Kerner.  In  September  1992,  sir. 

Senator  Sarbanes.  Before  that,  where  had  you  been? 

Ms.  Kerner.  I  was  a  Senior  Attorney  for  Ethics  at  the  Office  of 
the  General  Counsel  at  the  Department  of  Commerce. 

Senator  Sarbanes.  How  long  had  you  been  there? 

Ms.  Kerner.  I  was  there  from  1989  to  1992. 

Senator  Sarbanes.  When  you  came  to  Treasury,  you  came  into 
the  Office  of  the  General  Counsel;  correct? 

Ms.  Kerner.  That's  correct. 

Senator  Sarbanes.  Were  you  the  Counsel  to  the  Inspector  Gen- 
eral within  the  Office  of  the  General  Counsel? 

Ms.  Kerner.  Yes,  I  was.  My  exclusive  duties  were  to  the  Inspec- 
tor General.  My  office  was  around  the  corner  from  the  Inspector 
General's  Office.  I  took  my  assignments  from  the  Inspector  General 
and  the  staff  on  a  daily  basis. 

Senator  Sarbanes.  Your  responsibility  was  really  to  give  counsel 
to  the  Inspector  (General? 

Ms.  Kerner.  Absolutely. 

Senator  Sarbanes.  Was  that  the  extent  of  your  responsibility? 

Ms.  Kerner.  Absolutely. 

Senator  Sarbanes.  Mr.  Cesca,  if  you  hadn't  worked  out  this  pro- 
vision of  legal  advice  and  services  to  the  OIG  which  this  memoran- 
dum that  you  prepared  respecting  how  Ms.  Kerner  would  function, 
you  would  have  been  without  counsel,  would  you  not? 

Mr.  Cesca.  That's  correct. 

Senator  SARBANES.  What  would  you  have  done?  You  would  have 
been  in  a  difficult  situation  at  that  point? 

Mr.  Cesca.  I  would  agree  with  that. 

Senator  SARBANES.  So  you  developed  this  effort  to  provide  a  clear 
separation,  since  the  General  Counsel  was  one  of  the  people  whose 
conduct  was  being  examined,  in  order  to  insulate  Ms.  Kerner  from 
the  General  Counsel;  is  that  correct? 

Mr.  Cesca.  That's  correct. 

Senator  Sarbanes.  But  that  would  then  enable  you  to  continue 
to  have  the  legal  advice  which  you  had  been  receiving  from  Ms. 
Kerner  as,  in  effect,  the  lawyer  to  the  Inspector  General;  is  that 
correct? 

Mr.  Cesca.  That's  correct.  Senator. 

Senator  Sarbanes.  Now,  you  also  tried  to  provide  some  insula- 
tion on  the  rating  question;  correct? 

Mr.  Cesca.  That's  correct. 

Senator  SARBANES.  You  did  not  think  that  was  adequate,  Mr. 
Cottos;  is  that  correct? 

Mr.  Cottos.  No,  I  did  not. 

Senator  Sarbanes.  What  would  you  have  done  for  a  lawyer? 

Mr.  Cottos.  I  think  we  had  Pat  Black  available  from  the  RTC 
who  was  not  in  any  reporting  chain  at  the  Treasury.  We  also  had 
all  the  attorneys  from  the  Office  of  Government  Ethics  available  to 
us.  So  I  felt  like  we  would  have  enough  legal  representation  from 
those  two  places. 
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Senator  Sarbanes.  So  you  would  have  used  the  RTC's  lawyer? 

Mr.  COTTOS.  That's  correct. 

Senator  Sarbanes.  Not  a  Treasury  lawyer? 

Mr.  COTTOS.  That's  correct. 

Senator  Sarbanes.  Not  the  lawyer  who  had  serviced  the  Inspec- 
tor General's  Office — the  Treasury's  Office? 

Mr.  COTTOS.  Not  under  the  circumstances. 

Senator  Sarbanes.  Had  you  been  satisfied  with  the  counsel  that 
Ms.  Kerner  had  provided  to  the  IG's  Office  prior  to  this  occurrence? 

Mr.  COTTOS.  We  had  had  some  disagreements  in  the  past. 

Senator  Sarbanes.  You  and  Ms.  Kerner  had  had  disagreements? 

Mr.  COTTOS.  Yes,  we  had. 

Senator  Sarbanes.  Of  a  serious  nature? 

Mr.  COTTOS.  Define  "serious,"  Senator.  We  had  had  some  dis- 
agreements about  things. 

Senator  Sarbanes.  You  had  crossed  swords  with  one  another? 

Mr.  COTTOS.  Yes,  we  had. 

Senator  Sarbanes.  Now,  Ms.  Kerner,  if  you  would  take  this  E- 
mail  from  Schmalzbach  to  Knight  that  Mr.  Chertoff  was  pursuing 
just  before  we  concluded  his  round,  you  have  that  there? 

Ms.  Kerner.  I'm  looking  for  it,  sir. 

Senator  Sarbanes.  It  is  No.  11124. 

Ms.  Kerner.  I  have  it,  sir. 

Senator  Sarbanes.  I  would  like  to  work  through  it  for  a  minute 
because  it  was  quoted  in  a  way,  in  terms  of  the  questioning  being 
put  to  you,  that  it  seems  to  me  gave  less  than  a  full  picture.  As 
I  understand  it,  you  said  you  were  prompted  to  call  him  because 
of  the  question  of  either  the  release  of  the  transcripts  or  the  redac- 
tions of  the  transcripts;  is  that  correct? 

Ms.  Kerner.  That's  right,  sir. 

Senator  Sarbanes.  Now,  the  first  paragraph  of  this  E-mail  says: 

I  just  heard  from  IG  Counsel  Francine  Kerner,  who  is  meeting  with  RTC  IG  peo- 
ple to  determine  final  changes  to  the  IG's  chronology.  At  11:30,  that  group  will  meet 
with  Ellen  Kulka  who  is  expected  to  argue  that  the  transcripts  of  the  IG's  inter- 
views should  not  be  released  at  all  with  the  IG's  report.  If  she  fails  in  that  argument 
(as  the  IG's  are  determined  that  she  will),  she  must  be  asked  to  review  the  tran- 
script for  any  nonpublic  information  because  her  shop  has  the  technical  knowledge 
of  the  Madison  investigation  necessary  to  do  so.  There  is  concern  that  she  may  drag 
her  feet  on  completing  the  task. 

Now,  as  I  understand  it,  that's  what  you  just  testified  to  in  re- 
sponse to  questioning,  that  was  your  concern;  is  that  correct? 

Ms.  Kerner.  That's  right,  sir. 

Senator  Sarbanes.  Mr.  Cesca,  it  was  the  view  of  the  IG's  that 
the  transcripts  of  the  interviews  should  be  released,  was  it  not? 

Mr.  Cesca.  That's  correct. 

Senator  Sarbanes.  Further  on  in  this  E-mail,  Mr.  Schmalzbach 
says: 

You  also  need  to  be  aware  of  a  piece  of  background.  Counsel  to  RTC's  IG,  Pat 
Black,  is  telling  this  morning's  gathering  of  the  IG  people  working  on  the  report 
that  if  Kulka  fails  to  win  on  the  issue  of  not  making  the  transcripts  public,  she  is 
prepared  to  testify  at  the  hearings  that  the  IG's  group  has  been  under  the  sway  of 
the  Secretary  in  performing  their  investigation.  Kulka  has  no  facts  to  support  that 
perspective  and  I  don't  believe  there's  any  basis  for  that  perspective. 

Mr.  Cesca,  if  Ms.  Kulka,  failing  to  win  on  the  issue  of  making 
the  transcripts  public,  that  she  wanted  them  not  to  be  made  public. 
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she  does  not  prevail  on  that  issue  and  she  then  asserts  that  the 
investigation  was  under  the  sway  of  the  Treasury,  of  the  Secretary 
of  the  Treasury,  what  would  your  reaction  have  been  to  that  asser- 
tion? 

Mr.  Cesca.  Well,  first  of  all,  I  would  have  disagreed  with  the  as- 
sertion that  the  investigation  was  under  the  sway  of  the  Secretary. 
Second,  I  think  we  would  have  had  to  decide  whether  or  not  we 
could  go  ahead  and  release  the  report  exclusive  of  the  transcripts. 

Senator  Sarbanes.  In  your  view,  Ms.  Kulka  would  have  been  as- 
serting something  that  was  contrary  to  the  facts,  would  she  not? 
If  she  had  done  this — I  don't  know  if  she  did,  but  if  she  had  done 
this,  she  would  have  used  a  very  heavy  weapon  in  terms  of  trying 
to  prevent  the  release  of  the  transcripts,  would  she  not? 

Mr.  Cesca.  That's  correct. 

Senator  Sarbanes.  In  fact,  in  her  deposition,  just  to  make  the 
point  that  no  harm  flowed  out  of  any  of  this,  Ms.  Kulka  was  asked: 

In  your  opinion,  did  the  release  of  unredacted  transcripts  of  the  IG  deposition  to 
the  White  House  have  any  significant  practical  effect  on  any  of  the  RTC's  ongoing 
investigations  in  the  Madison  case? 

And  her  answer  was: 

I  know  of  no  significant  effect  of  that  release. 

Now,  let  me  ask  you  this  question.  Since  Ms.  Kulka  apparently 
cast  a  cloud  over  your  investigation,  do  you  think  your  investiga- 
tion was  a  full,  complete,  accurate,  and  professional  investigation? 

Mr.  Cesca.  Yes,  I  do. 

Senator  Sarbanes.  Was  it  compromised  in  any  way? 

Mr.  Cesca.  No,  it  was  not. 

Senator  Sarbanes.  Do  you  agree  with  that,  Mr.  Cottos? 

Mr.  Cottos.  Yes,  I  do. 

Senator  Sarbanes.  I  yield  to  Mr.  Ben-Veniste. 

Mr.  Ben-Veniste.  Thank  you.  Senator. 

Good  morning,  panel. 

Ms.  Kerner,  to  clear  the  air  and  in  fairness  to  you  in  connection 
with  any  assertion  there  may  be  that  you  had  some  political  agen- 
da or  bias  here,  could  you  explain  to  us  what  you  did  during  the 
Reagan  and  Bush  Administrations  from  a  professional  standpoint 
as  a  career  civil  servant? 

Ms.  Kerner.  Well,  during  the  Reagan  Administration,  I  was 
Counsel  to  the  Inspector  General  at  the  Department  of  Commerce. 
I  served  for  Sherman  Funk.  During  the  period  of  time  that  I 
worked  for  Mr.  Funk,  who  was  a  Reagan  appointee,  he  promoted 
me  into  the  Senior  Executive  Service.  Later  I  took  a  voluntary 
downgrade  to  a  15  after  I  had  the  birth  of  a  child  because  I  wanted 
to  work  part-time.  But  that  was  my  position  with  Mr.  Funk  who 
later  went  on  to  be  appointed  by  President  Reagan  to  be  the  In- 
spector General  at  the  Department  of  State. 

I  also  worked  for  Frank  DeGeorge  who  was  the  Inspector  Gen- 
eral at  Commerce  during  those  Administrations.  And  I  worked  for 
Wendell  Willkie,  III,  who  was  a  Presidential  appointee  during 
those  Administrations. 

I  was  hired  by  Bush  appointees  to  work  at  Treasury. 
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Mr.  Ben-Veniste.  Now,  Senator  Sarbanes  brought  out  from  Mr. 
Cottos  that  your  prior  professional  relationship  was  perhaps  a 
rocky  one.  Mr.  Cottos,  you  are  not  an  attorney;  correct? 

Mr.  Cottos.  That's  correct. 

Mr.  Ben-Veniste.  You  are  a  trained  criminal  investigator? 

Mr.  Cottos.  Yes,  sir. 

Mr.  Ben-Veniste.  Ms.  Kerner,  you  are  an  attorney,  a  former  as- 
sistant district  attorney,  criminal  prosecutor,  and  career  attorney; 
who,  as  you  have  described  yourself,  has  had  a  career  investigating 
facts  as  an  attorney? 

Ms.  Kerner.  That's  correct. 

Mr.  Ben-Veniste.  In  my  experience  of  25-plus  years,  sometimes 
the  criminal  investigators  see  it  differently  than  the  lawyers  who 
have  criminal  investigatory  responsibilities.  Is  that  a  fair  state- 
ment? 

Ms.  Kerner.  That's  certainly  a  fair  statement,  sir. 

Mr.  Ben-Veniste.  I  take  it  that  you  and  Mr.  Cottos,  as  of  the 
time  that  these  transactions  took  place,  had  had  a  number  of  dis- 
agreements so  that,  from  a  personal  standpoint,  you  did  not  work 
and  play  well  with  each  other?  Would  that  be  fair  to  say?  Some  of 
this  was — some  of  this  conflict  was  of  a  personal  nature? 

Ms.  Kerner.  I  don't  think  that  we  ever  gave  up  trying,  but  it 
was  a  rocky  road,  yes. 

Mr.  Ben-Veniste.  There  was  a  history  there,  I  think  you  would 
both  agree. 

Mr.  Cottos.  I  think  that  we  were  both  professionals  and  tried 
to  do  our  job  the  best  way  we  could. 

Mr.  Ben-Veniste.  Now,  a  very  important  distinction,  I  think, 
was  pointed  out  by  you,  Ms.  Kerner,  this  morning  in  connection 
with  the  nature  of  the  investigation  that  was  going  on  in  conjunc- 
tion with  Secretary  Bentsen's  request  to  OGE  to  provide  him  with 
a  report,  which  you  indicated  to  me  was  that  the  responsibilities 
delegated  down  from  that  to  Treasury  IG  and  RTC  IG  were  those 
to  provide  information  for  a  management  review;  is  that  correct? 

Ms.  Kerner.  That's  correct. 

Mr.  Ben-Veniste.  You  made  the  distinction  that  this  was  differ- 
ent than  a  criminal  investigation. 

Ms.  Kerner.  That's  correct. 

Mr.  Ben-Veniste.  In  that  regard,  I  take  it  you  would  agree,  Mr. 
Cottos,  that  under  these  circumstances,  a  criminal  investigation 
had  already  been  undertaken  by  the  Independent  Counsel's  Office, 
and  the  Independent  Counsel's  Office  had  issued  a  declination? 

Mr.  Cottos.  That's  correct. 

Mr.  Ben-Veniste.  That  was  your  understanding,  Ms.  Kerner? 

Ms.  Kerner.  Absolutely. 

Mr.  Ben-Veniste.  Under  those  circumstances,  you  understood 
that  the  criminal  side  of  this  was,  for  all  intents  and  purposes,  over 
because  there  had  been  a  review,  a  Grand  Jury  investigation,  wit- 
nesses— the  same  witnesses  by  and  large  had  already  given  testi- 
mony before  a  Grand  Jury,  and  they  had  indicated  no  criminal 
problem  here. 

Mr.  Cottos.  Yes,  sir,  that's  correct. 

Mr.  Ben-Veniste.  Now,  from  a  management  review  standpoint, 
putting  aside  your  training,  Mr.  Cottos,  in  connection  with  conduct- 
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ing  criminal  investigations,  you  would  concede,  would  you  not,  that 
there  is  a  distinction  between  a  criminal  investigation  and  a  man- 
agement review? 

Mr.  COTTOS.  Yes,  sir. 

Mr.  Ben-Veniste.  Ms.  Kerner,  what  did  that  distinction  mean 
from  your  point  of  view? 

Ms.  Kerner.  For  one  thing,  it  meant  that  the  results  of  the  in- 
quiry were  going  to  be  made  public;  in  this  particular  case,  that  the 
depositions  were  going  to  be  made  public,  that  the  matter  was 
going  to  get  a  full  public  disclosure. 

It  also  meant  that  managers,  in  this  case  the  Secretary  who  had 
requested  the  report,  could  be  kept  up  to  date  about  the  status  of 
the  investigation  in  a  way  that  you  would  not  ordinarily  do  in  a 
criminal  case. 

Mr.  Ben-Veniste.  Now,  let  me  turn  again  to  you,  Mr.  Cottos.  On 
the  big  ticket  item,  which  I  think  sometimes  gets  lost  in  the  sauce 
here,  where  we  have  an  investigation,  then  an  investigation  of  the 
investigators  and  so  on,  down  the  line,  so  as  where  the  next  hear- 
ings might  be  held  at  the  Palace  of  Versailles  in  the  hall  of  mirrors. 

In  your  investigation,  is  it  not  the  case,  sir,  that  you  found  that 
you  had  the  opportunity  to  fully  investigate  and  you  were  proud  of 
the  results  of  your  investigation  as  having  been  conducted  in  a  pro- 
fessional manner? 

Mr.  Cottos.  That's  correct. 

Mr.  Ben-Veniste.  Is  it  the  case,  sir,  that  you  are  able,  even  a 
year  later  now,  to  identify  any  bad  thing  that  happened,  anybody, 
in  the  Chairman's  words,  tailoring  his  or  her  testimony  as  the  re- 
sult of  anything  that  has  been  discussed  over  the  last  2  days  here? 

Mr.  Cottos.  Not  to  my  knowledge. 

Mr.  Ben-Veniste.  You  were  aware  because  I  take  it  you,  along 
with  others — I  think  we  had  a  witness  yesterday  who  responded  to 
Senator  Sarbanes  question  that  he  was  on  vacation  somewhere  in 
Texas  and  he  was  watching  the  hearings  during  his  vacation — I 
take  it  you  were  interested  in  the  public  hearings  that  resulted? 

Mr.  Cottos.  Yes,  I  was. 

Mr.  Ben-Veniste.  So  you  watched  them  carefully.  In  your  view, 
even  a  year  later,  with  all  the  benefit  of  hindsight  is  that  you  could 
not  tell  that  anybody  did  something  bad,  that  they  tailored,  skewed 
or,  much  worse,  obstructed  the  inquiry? 

Mr.  Cottos.  I  would  have  no  way  of  knowing  that. 

Mr.  Ben-Veniste.  You  could  watch  the  testimony,  having  taken 
testimony  and  reviewed  very  carefully  the  record,  would  be  able  to 
get  a  clue  as  a  trained  investigator 

Mr.  Cottos.  Yes,  sir. 

Mr.  Ben-Veniste.  — whether  such  impropriety  occurred? 

Mr.  Cottos.  I  don't  think  I  could  make  the  statement,  because 
I  don't  know  what  a  witness  would  have  testified  to  had  they  not 
seen  the  transcripts.  So,  I  don't  know  if  anyone  changed  what  they 
would  have  said  or  not,  and  that  was  the  concern. 

Mr.  Ben-Veniste.  But  with  the  benefit  of  hindsight,  and  we  have 
had  the  panel  yesterday  of  RTC  IG's,  and  now  we  are  asking  you 
whether  there  was  anything  that  appeared  to  you  to  flow  from  the 
information  that  we  have  talked  about  here  over  the  past  2  days 
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that  was  of  an  untoward  nature  and  somehow  skewed  your  ability 
to  conduct  a  full  and  complete  investigation? 

Mr.  COTTOS.  No,  sir. 

Mr.  Ben-Veniste.  Now,  I  would  like  to  get  to  this  question  of  re- 
dacting, because  it  keeps  popping  up,  and  everytime  we  have  some- 
one explain  it,  my  friend  Mr.  Chertoff  or  someone  brings  it  up 
again  in  terms  of  whether  this  was  an  important  issue. 

Mr.  Cesca,  you  say  that  somewhere  toward  the  tail  end  of  every- 
thing that  was  happening  in  July,  late  July  1994,  you  recognized 
that  there  might  be  a  technical  reason  to  redact  these  transcripts 
because  nobody  from  the  RTC  officially  had  confirmed  what  had 
appeared  widely  in  the  press? 

Mr.  Cesca.  That  was  my  understanding. 

Mr.  Ben-Veniste.  So  that  in  terms  of  the  information  that  was 
redacted,  and  I  would  like  to  make,  with  the  Chairman's  permis- 
sion, a  package  of  press  stories,  that  antedated  the  July  23,  avail- 
able to  you,  and  I  guess  to  anybody  who  wants  to  see  them.  I  would 
only — I  am  not  going  to  go  through  all  of  it,  but  I  would  draw  your 
attention — do  we  have  it? 

It  starts  with  the  article,  "Arkansas  probe  sensitive  from  start." 

The  Chairman.  OK. 

Mr.  Ben-Veniste.  I  just  draw  your  attention  to  the  first  article 
which  is  a  Washington  Post  story  of  January  5,  1994 — this  is  6 
months  before  your  investigation — and  note  that,  down  in  the  first 
column: 

The  RTC  finally  did  ask  Federal  prosecutors  in  Little  Rock,  AR,  last  fall  to  inves- 
tigate 9  suspected  criminal  matters  arising  out  of  Madison's  1989  failure,  naming 
the  Clintons,  along  with  other  Arkansas  politicians  who  had  dealings  with 
McDougal. 

And  over  into  the  last  column  on  the  right: 

By  September,  having  gathered  much  more  information  and  still  having  received 
no  official  decision  on  the  first  referral,  the  RTC  drafted  a  new  request  for  the  Jus- 
tice Department.  This  expanded  referral  recommended  investigation  of  9  separate 
matters  of  possible  criminal  behavior,  adding  details  to  new  transactions  and  con- 
flicts of  interest  and  naming  a  number  of  new  players,  sources  said. 

Now,  this  is  in  January  1994;  this  is  old  news,  by  July,  in  terms 
of  what  is  in  the  public  domain.  I  understand  that  no  one  from  the 
RTC  officially  corroborated  this  information,  but  we  have  a  number 
of  different  stories  that  talk  about  the  RTC  criminal  referrals  and, 
indeed,  we  have  a  story  in  this  packet — and  I  won't  take  the  Com- 
mittee's time  to  read  it  here — that  refers  to  not  only  that  but  the 
fact  that  Representative  Leach  had  been  presented  with  all  of  these 
documents  relating  to  the  original  criminal  referral  and  the  9  addi- 
tional criminal  referrals  that  came  out  in  1993. 

So  when  you  went  back  and  this  issue,  which  Senator  Sarbanes 
has  now  I  think  with  the  quotation  from  Ms.  Kulka's  testimony, 
put  to  rest  because  Ms.  Kulka,  the  one  who  raised  the  issue  and 
was  so  strong  about  the  issue  of  redactions,  has  testified  that  the 
unredacted  transcripts,  having  been  released  and  being  made  pub- 
lic, would  have  had  no  serious  effect  on  her  investigation. 

But  going  beyond  that,  what  you  went  back  and  did  was  redact 
things  like — and  I  am  looking  from  one  transcript  here — every 
mention  of  the  fact  that  there  were  9  criminal  referrals.  This  was 
considered  sensitive  information. 


116 

But  you  knew  that  it  had  been  in  the  newspaper  for  months  and 
months  and  months  that  there  were  9  referrals;  correct? 

Mr.  Cesca.  That's  correct. 

Senator  Sarbanes.  Actually,  not  only  in  the  newspapers,  but  my 
recollection  is  that  Chairman  Leach,  who  was  not  then  Chairman, 
that  Congressman  Leach  made  a  major  floor  statement  in  the 
House  of  Representatives  which  extended  for  many  pages  through 
the  record  and  then  inserted  a  raft  of  documents  on  March  25, 
1994,  at  least  3  months  before  all  of  the  work  that  we  are  talking 
about  here  was  taking  place. 

In  that  statement  and  in  those  documents,  some  of  the  material 
that  Kulka  apparently  thought  ought  to  be  redacted  was  laid  out 
in  the  public  record.  It  was  actually  in  the  Congressional  Record. 
Were  you  familiar  with  that,  Mr.  Cesca?  Do  you  recall  that? 

Mr.  Cesca.  Well,  I  do  recall  that  it  was  in  the — I  do  not  recall 
that  it  was  in  the  public  record.  I  recall  that  it  was  in  the  press, 
all  right,  and  I  might  add  that  we  went  through  a  very  deliberate 
process  that  very  same  day  where  Ms.  Kulka  had  two  of  her  staff- 
ers going  through  the  records  of  transcript  and  identifying  those 
portions  of  the  transcript  that  she  suggested  or  they  suggested 
should  be  redacted. 

Mr.  Ben-Veniste.  Let  me  continue  on.  Suppose,  for  example,  be- 
cause Ms.  Kulka  got  upset  about  the  fact  that  there  was  a  mention 
of  9  criminal  referrals  and  various  other  descriptive  things  about 
the  referrals.  What  do  you  think  her  reaction  would  have  been  if 
the  actual  criminal  referrals  had  been  appended,  the  actual  refer- 
rals themselves,  if  she  was  livid  or  horrified,  as  we  heard  yester- 
day? What  would  her  reaction  have  been  to  the  actual  release  of 
the  criminal  referrals  themselves,  the  documents? 

Mr.  Cesca.  Well,  I  would  imagine  that  she  would  have  reacted 
likewise.  She  would  have  been  very  livid. 

Mr.  Ben-Veniste.  Likewise,  or  even  more  ballistic? 

Mr.  Cesca.  That's  right. 

Mr.  Ben-Veniste.  Do  you  know  who  actually  caused  those  crimi- 
nal referrals  to  come  into  the  public  record  and  the  documents  that 
Senator  Sarbanes  has  referred  to  coming  into  the  public  record? 

Mr.  Cesca.  No,  I  do  not. 

Mr.  Ben-Veniste.  You  don't  have  a  clue? 

Mr.  Cesca.  No. 

Mr.  Ben-Veniste.  No  one  has  told  you  who  gave  those  records 
to  Representative  Leach  which  found  their  way  into  the  public 
record? 

Mr.  Cesca.  Nobody  has  told  me. 

Mr.  Ben-Veniste.  Has  anyone  told  you,  Ms.  Kerner? 

Ms.  Kerner.  I  believe  it  was  Jean  Lewis. 

Mr.  Ben-Veniste.  That's  right.  So,  rather  than  pursuing  Jean 
Lewis  for  providing  all  of  this  information,  I  mean  if  we  are  looking 
at — if  we  are  not  in  Alice  in  Wonderland  here,  we  are  talking 
about,  on  the  one  hand,  everybody  getting  all  exercised  about  re- 
dacting a  line  in  a  transcript  that  says 

The  Chairman.  I  must  say  for  the  benefit  of  Counsel,  the  Senator 
is  not  upset  about  nonredacted  material.  But  I  am  certainly  upset 
and  I  think  it  is  totally  inexcusable  that  the  transcripts  were  sent 
to  the  Secretary's  office  and  that  these  communications  occurred. 
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When  I  see  that  as  a  result  of  the  conversation  that  Francine 
Kerner  had  with  Mr.  Schmalzbach,  6  minutes  after  they  get  off  the 
telephone,  he  writes  this  very  descriptive  memo,  I  have  to  tell  you 
that  Mr.  Cottos  was  absolutely  correct. 

There  is  no  way  that  you  could  have  an  impartial  investigation. 
You  have  people  being  told  what  other  people  are  testifying  to.  I 
also  find  it  difficult  to  understand  that  she  can't  remember  sending 
these  transcripts  over  which  were  so  important,  but  a  week  later, 
she  goes  back  and  prepares  this  memo  making  it  look  like  sending 
the  transcripts  was  a  contemporaneous  decision,  when  his  notes 
clearly  indicate  that  the  transcripts  were  returned  on  July  13,  and 
you  couldn't  remember  that.  I  would  like  to  know  how  many  tran- 
scripts were  involved.  When  I  get  to  my  questions,  I  will  raise  that. 
It  has  nothing  to  do  with  this  matter  of  what  was  or  was  not  re- 
dacted. 

Counsel  knows  that  was  an  issue  on  technical  grounds  and  not- 
withstanding that  this  information  appeared  but  was  never ,  con- 
firmed officially  by  the  Department,  by  RTC.  Lots  of  things  are  in 
the  paper  and  whether  you  confirm  them  or  not,  that  adds  the 
stamp  that  yes,  a  particular  action  has  been  taken. 

I  yield  back  and  I  ask  to  put  the  additional  time  that  I  spoke  on 
the  clock  for  Counsel. 

Senator  Sarbanes.  Mr.  Chairman,  I  just  want  to  make  the  obser- 
vation that  not  only  did  you  have  these  press  stories  but  you  had 
Congressman  Leach  taking  the  floor  of  the  House  of  Representa- 
tives and  making  a  very  extensive  statement  and  releasing  a  whole 
plethora  of  documents  into  the  public 

The  Chairman.  It  does  not  excuse  Ms.  Kerner's  actions  in  terms 
of  ensuring  that  this  investigation  was  undertaken  without  the  tes- 
timony of  witnesses  being  made  available  to  the  very  people  who 
were  going  to  be  called  before  this  Committee  and  others  under  in- 
vestigation, absolutely  inexcusable. 

Ms.  Kerner.  Senator,  you  have  said  that  several  times 

The  Chairman.  I  have  said  it  over  and  over  and  I  will  continue 
to  say  it.  Notwithstanding  your  excuses  for  such  conduct,  when  you 
leave  in  the  middle  of  a  meeting  at  10:29 — and  I'll  tell  you,  if  we 
didn't  have  the  documents,  you  would  probably  say  you  didn't  even 
remember  the  phone  call.  You  call  over  there,  and  then  we  see  a 
memo  written  in  response.  The  memo  shows  that  you  called  that 
for  immediate  attention  because  you  said  you  better  get  on  top  of 
this  thing,  you  better  get  hold  of  Mr.  Ryan,  don't  get  hold  of  Mr. 
Adair,  get  hold  of  Mr.  Ryan,  because  he  is  the  one  who  has  the  key 
to  Ms.  Kulka.  We  have  just  learned  in  this  meeting  she  is  going 
to  come  here  at  11:30  and  you  want  to  keep  her  under  control. 

How  is  this  related  to  redacted  materials?  It  was  about  prevent- 
ing someone  from  saying,  I  don't  like  the  way  this  investigation  is 
being  conducted.  That  is  my  interpretation.  Let  the  facts  speak  for 
themselves. 

You  don't  remember  sending  transcripts  earlier  than  July  18? 
That  is  pretty  hard  to  believe.  I  guess  his  diary  didn't  tell  the 
truth.  He  lied  to  his  diary.  I  have  heard  that  too,  you  know. 

Ms.  Kerner.  So  have  I,  sir. 

Senator  Sarbanes.  Ms.  Kerner,  let  me  reclaim  my  time.  Given 
the  Chairman's  assertions  here,  let  me  take  you  back  through  this 
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E-mail,  because  what  is  happening  here  is  we  are  getting  a  con- 
stant assertion  of  something  and  no  facts  to  support  it. 

Now,  I'm  very  concerned  by  Ms.  Kulka's  behavior  on  the  basis  of 
this  E-mail. 

Ms.  Keener.  So  was  I,  sir. 

Senator  Sarbanes.  If  you  got  a  report,  as  apparently  you  did, 
from  Pat  Black  that  Ms.  Kulka,  if  she  didn't  win  on  the  issue  of 
not  releasing  the  transcripts,  was  going  to  assert  that  the  IG's 
group  had  been  under  the  sway  of  the  Secretary  in  performing 
their  investigation,  that  was  an  outrageous  assertion. 

Ms.  Kerner.  I  agree,  sir. 

Senator  Sarbanes.  Would  you  agree  with  that,  Mr.  Cesca? 

Mr.  Cesca.  Yes,  I  would. 

Senator  Sarbanes.  Mr.  Cottos. 

Mr.  Cottos.  I  wasn't  present  in  the  meeting  with  Ms.  Kulka.  Mr. 
Blight  and  I  were  asked  to  leave  the  room. 

Senator  Sarbanes.  What  do  you  think  of  such  an  assertion? 

Mr.  Cottos.  I  don't  think  it  is  correct  or  proper. 

Senator  Sarbanes.  That's  right.  That  was  a  real  stretch  on  her 
part  to  say  if  you  don't  accede  to  my  position  that  the  transcripts 
ought  not  to  be  released,  I  am  going  to  assert  that  this  investiga- 
tion was  faulty. 

Ms.  Kerner.  No,  the  irony  of  this  for  me  is  that  I  was  arguing 
strenuously  that  the  results  of  our  investigation  should  be  made 
public.  I  was  doing  everything  I  could  to  ensure  that  the  report 
would  become  public  in  its  entirety,  and  now  I'm  being  criticized 
for  that  fact.  Frankly,  I  don't  understand  it. 

Senator  Sarbanes.  Let  me  ask  you,  as  you  understood  what  was 
going  to  happen,  Ms.  Kulka  was  coming  into  that  meeting  to  say 
don't  release  the  transcripts  or  alternatively  they  must  be  redacted. 

Ms.  Kerner.  That's  correct. 

Senator  Sarbanes.  It  was  your  concern  that  she  may  drag  her 
feet  on  completing  the  task  at  a  time  when,  I  take  it,  you  all  were 
moving  toward  concluding  the  report,  releasing  the  report  and  re- 
leasing the  transcripts  with  the  report;  is  that  correct? 

Mr.  Cottos.  That's  correct. 

Mr.  Cesca.  That's  correct. 

Mr.  Ben-Veniste.  When  I  was  asking  about  the  issue  of  redac- 
tions, and  I  did  not  mean  to  say,  Mr.  Chairman,  that  you  had 
brought  the  issue  up,  but  Mr.  Chertoff  had  held  up  a  folder  and 
said,  "I  have  a  folder  here  and  I  am  not  going  to  get  into  all  of 
these  things  that  are  in  these  redactions,"  but  he  held  up  the  folder 
as  though  this  were  an  important  issue,  and  I'm  sorry,  Mr.  Chair- 
man, we  have  to  take  these  issues  one  at  a  time. 

The  issue  I  was  addressing  at  this  point  was  whether  the  redac- 
tions are  a  real  issue  that  concern  this  Committee  or  whether  it  is 
nothing,  or  whether  it  is  a  mirage,  a  detour,  a  frolic,  to  the  real 
issue  of  whether  something  bad  happened. 

I  am  asking  whether 

The  Chairman.  I  think  you  have  hit  the  nail  on  the  head,  Coun- 
sel. 

Mr.  Ben-Veniste.  May  I  finish,  Mr.  Chairman? 

The  Chairman.  Yes,  I  will  tell  you,  you  are  well  over  the  time. 
You  can  finish. 
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Mr.  Ben-Veniste.  You  promised  me  you  would  give  me  the  time 
back. 

The  Chairman.  I  have.  Go  ahead. 

Mr.  Ben-Veniste.  My  point  to  the  three  of  you  is,  given  what  we 
have  demonstrated  to  you  in  terms  of  what  was  in  the  pubUc 
record,  you  may  not  have  known  that  the  criminal  investigator  for 
RTC  took  all  the  materials  in  her  criminal  file,  the  referrals  and 
the  backup  material,  and  provided  them  to  someone  who  was  going 
to  put  them  into  the  public  record  but  we  know  that  now. 

But  the  result  of  that,  the  spillover  from  that  that  came  out  in 
the  press  reports,  beginning  6  months  before  your  inquiry,  made  it 
clear  that  the  insignificant  references  to  that  material  that  wound 
up  being  redacted  were  redacted  for  technical  purposes,  if  I  under- 
stand Mr.  Cesca,  not  because  it  was  sensitive  information  that  had 
not  yet  been  seen  in  the  public  domain  but  rather  because  no  one 
had  taken  responsibility  at  the  RTC  for  leaking  it.  Nobody  had  offi- 
cially provided  the  stamp  of  approval  for  putting  that  official  RTC 
material  in  the  public  record.  Is  that  a  fair  statement? 

Mr.  Cesca.  I  would  say  so. 

The  Chairman.  Let  me  ask  you,  Mr.  Cesca,  do  you  see  the  memo 
from  Mr.  Schmalzbach  to  Mr.  Knight?  I  want  to  call  to  your  atten- 
tion and  to  Counsel's  attention  the  first  3  sentences. 

Mr.  Cesca.  The  first  3  sentences  of  the  second  paragraph? 

The  Chairman.  Yes,  "I  just  heard."  You  want  to  read  that  out 
loud? 

I  just  heard  from  IG  Counsel  Francine  Kemer,  who  is  meeting  with  RTC  IG  peo- 
ple to  determine  final  changes  in  the  IG's  chronology.  At  11:30,  that  group  will  meet 
with  Ellen  Kulka  who  is  expected  to  argue  that  the  transcripts  of  the  IG's  inter- 
views should  not  be  released  at  all  with  the  IG's  report. 

So  this  is  more  than  just  a  matter  of  whether  there  should  be 
deletions,  but  she  argues  that  the  transcripts  of  the  witnesses 
should  not  be  released;  is  that  correct? 

Mr.  Cesca.  That's  correct. 

The  Chairman.  That's  what  her  main  concern  was;  was  that  cor- 
rect? 

Mr.  Cesca.  I  think  her  main  concern  was  the  confidential  infor- 
mation or  the  privileged  information  that  was  contained  within 
those  transcripts. 

The  Chairman.  She  said  the  transcripts  should  not  be  released. 
So  I  understand 

Senator  Sarbanes.  The  next  sentence  covers  the  very  point  Mr. 
Cesca  just  made.  Why  don't  we  do  the  next  sentence  as  well? 

The  Chairman.  Let  me  say  that  what  we  have  had  here  is  an 
attempt  to  obfuscate.  I  say  obfuscate,  because  we  would  be  led  to 
believe  that  all  Ms.  Kemer  was  doing  was  speaking  about  public 
information. 

The  public  didn't  have  the  transcripts.  They  were  not  supposed 
to  be  exchanged  but  that  were  made  available  to  Treasury  people. 
You  are  a  skilled  lawyer,  Ms.  Kemer.  I  would  suggest  that's  why 
it  was  on  the  17th  that  you  went  into  great  detail  to  prepare  a 
memo  as  if  there  had  never  been  any  transcript  sent  over.  How 
many  transcripts  did  you  send  originally? 

Ms.  Kerner.  I  don't  have  any  recollection  of  the  events,  sir 
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The  Chairman.  You  don't  have  any  recollection  even  after  we 
showed  you  the  note  in  which  your  colleague,  Mr.  Schmalzbach, 
says  "transcripts  returned"?  That  was  on  July  13.  Do  you  recall 
when  you  first  sent  him  transcripts? 

Ms.  Kerner.  As  I  have  said,  I  don't  recall,  sir. 

The  Chairman.  How  about  Jean  Hanson's  transcript,  isn't  it  a 
fact  that  that's  one  of  the  transcripts  in  question? 

Ms.  Kerner.  I  have  no  idea. 

The  Chairman.  If  it  was  Jean  Hanson's  transcript,  would  that  be 
appropriate?  The  subject  matter — the  person  who  was  one  of  the 
subjects  of  the  inquiry,  would  that  be  appropriate  to  send  over  to 
the  Treasury — to  the  Secretary's  office  by  General  Counsel? 

Ms.  Kerner.  Sir,  it  was  my  understanding  that  you  yourself 
have  said  that  the  transcripts  going  to  Cutler  were  not  a  problem 
if  he  used  them  in  accordance  with  the  restriction  that  Secretary 
Bentsen 

The  Chairman.  I  never  said  that.  Believe  me,  I  didn't  say  that. 
That  wasn't 

Ms.  Kerner.  That  it  was  a  closed  question,  sir,  I  think  is  what 
I  recall  your  having  said  at  testimony  last  year. 

But  in  any  event,  regardless  of  that  point,  the  fact  of  the  matter 
is  that  Secretary  Bentsen,  even  Mr.  Adair  said  yesterday  that  Sec- 
retary Bentsen,  it  was  appropriate  to  give  him  a  copy  of  the  draft 
report  and  appropriate  to  give  him  copies  of  the  transcripts. 

Mr.  Schmalzbach  was  operating  on  behalf  of  the  Secretary.  The 
Secretary  was  not  going  to  sit  there  and  read  hundreds  and  hun- 
dreds of  pages  of  transcripts.  So  when  he  got  these  transcripts,  he 
got  them  in  order  to  report  to  Ed  Knight,  Edward  Knight,  and  to 
apprise  the  Secretary  of  what  was  in  the  transcripts. 

The  Chairman.  Thank  you,  Ms.  Kerner. 

Senator  Mack. 

OPENING  COMMENTS  OF  SENATOR  CONNIE  MACK 

Senator  MACK.  Thank  you,  Mr.  Chairman. 

Ms.  Kerner,  I  would  like  to  review  another  area  having  to  do 
with,  I  think  one  of  your  responsibilities  was  preparing  questions 
for  the  IG  of  people  who  would  be  interviewed? 

Ms.  Kerner.  Yes,  sir. 

Senator  Mack.  The  particular  area  that  I  have  a  concern  about 
and  an  interest  in  is  Josh  Steiner. 

Ms.  Kerner.  Yes,  sir. 

Senator  MACK.  If  I  remember  correctly,  July  11,  1994,  there  was 
preparation  of  questions  on  your  part  sent  over  to,  I  believe, 
Mr. 

Ms.  Kerner.  Cottos,  yes,  sir. 

Senator  Mack.  — Cottos  at  10:44,  there  was  an  E-mail.  Are  you 
familiar  with  that? 

Ms.  Kerner.  That's  correct,  sir,  yes.  There  was  an  E-mail  that 
I  did  to  Mr.  Cottos  transmitting  questions  that  I  had  prepared  for 
Josh  Steiner. 

Senator  Mack.  It  is  my  understanding,  and  I  draw  this  conclu- 
sion, that  15  minutes  later — now,  this  was  10:44  p.m.  that  you  sent 
these  questions  over? 

Ms.  Kerner.  I  don't  recall,  sir,  whether  it  was  a.m.  or  p.m. 


121 

Senator  Mack.  Do  we  have  that? 

I'm  reading  from  a  deposition.  This  is  on  page  128. 

Senator  Sarbanes.  Which  deposition  is  this? 

Senator  Mack.  This  is  the  deposition  of  Francine  Kerner,  which 
refers  to  an  E-mail  on  July  11,  1994,  which  has  the  time  on  it  of 
10:44  p.m. 

Ms.  Kerner.  Sir,  I  know  the  E-mail  was  produced  for  the  Com- 
mittee. I  just  don't  remember  whether  it  was  a.m.  or  p.m.  I  think 
the  best — I  can't  see  it. 

Senator  Mack.  We  are  going  to  bring  it  down  to  you. 

Ms.  Kerner.  It  is  p.m. 

Senator  Mack.  This  is  10:44  at  night,  and  apparently  15  minutes 
later — and  again,  I  am  making  this  conclusion,  drawing  this  con- 
clusion from  notes,  from  Mr.  Schmalzbach's  notes  that  indicates 
there  is  a  10:30  a.m.  meeting  that  he  is  going  to  have  with  Josh, 
and  it  has  in  parentheses,  "Weingarten  met  with  Francine  Kerner 
11  p.m.  Monday."  It  appears  that  15  minutes  later  that  you  met 
with  Josh  Steiner's  attorney. 

Ms.  Kerner.  My  recollection  is  that  I  met  with  him  twice.  I  don't 
recall  what  the  times  were,  but  I  met  with  him  twice.  The  first 
time  he  gave  me  a  copy  of  Mr.  Steiner's  diary.  The  second  time  he 
came  by  to  try  to  convince  me  that  asking  questions  about  the 
diary  was  not  relevant. 

Senator  Mack.  I  must  say  to  you,  I'm  not  an  attorney,  so  I  feel 
a  little  bit  out  of  my  league  here.  Is  that  usual,  that  kind  of  rela- 
tionship? 

Ms.  Kerner.  Well,  it  is  certainly  not  a  relationship.  I  never  knew 
the  man  before  he 

Senator  Mack.  I  didn't  mean  it  in  that  sense. 

Ms.  Kerner.  I  just  want  to  make  that  clear  that  I  had  no  sort 
of  relationship  with  him  in  any  sense  other  than  to  meet  him 

Senator  Mack.  Is  it  usual — maybe  I  need  to  be  a  little  bit  more 
clear.  Is  it  usual  to  have  these  kinds  of  discussions  with  attorneys 
for  someone  who  is  going  to  be  interviewed  the  following  day? 

Ms.  Kerner.  My  function  was  liaison. 

Senator  Mack.  Liaison  with  whom? 

Ms.  Kerner.  With  everybody. 

Senator  Mack.  That's  the  way  it  seems,  yes. 

The  Chairman.  That's  the  problem.  You  just  said  it.  That's  the 
problem.  You  are  liaison  with  everybody.  You  are  supposed  to  be 
part  of  this  investigatory  team 

Ms.  Kerner.  Somebody  has  to  do  that  work,  sir.  The  fact  that 
I 

The  Chairman.  — not  counsel  to  the  people  doing  the  investiga- 
tion. 

Ms.  Kerner.  That  was  my  responsibility,  sir.  The  fact  is  that  be- 
cause I  had  that  function  does  not  mean  that  I  was  involved  in  a 
conspiracy  of  any  sort,  as  sometimes  seems  to  be  the  implication 
here. 

In  any  event,  Mr.  Weingarten,  as  you  know,  Mr.  Steiner's  diary 
was  an  issue  of  some  sensitivity  with  him.  He  testified  about  that 
before  the  Congressional  Committees  for  a  very  long  time. 

Senator  Mack.  I  remember  it  well. 
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Ms.  Kerner.  I  remember  it  too.  Mr.  Weingarten  was  making  a 
pitch  that  the  diary  was  irrelevant  and  that  the  diary  was  incorrect 
and  so  on  and  so  forth.  I  Hstened  poHtely,  but  as  the  E-mail  says, 
the  E-mail  that  I  wrote  to  Mr.  Cottos,  I  had  prepared  questions 
about  the  diary  and  that  was  for  the  investigators  to  decide  wheth- 
er or  not  they  would  do  that,  whether  or  not  they  would  ask  the 
questions. 

I  want  to  point  out  one  other  thing  to  you,  sir.  There  is  another 
E-mail  on  the  morning  of  July  12,  showing  that  I  sent  an  E-mail 
to  Mr.  Cottos  at  about  2:39  in  the  morning.  I  did  not  leave — I  came 
to  work  on  the  11th.  I  don't  remember  when  I  got  to  the  office,  but 
I  did  not  leave  the  office  until  about  3  a.m.  the  next  day,  because 
right  after  that  process  of  finishing  up  with  the  Josh  Steiner  ques- 
tions, I  turned  my  attention  to  questions  for  Altman  and  Hanson. 

Senator  Mack.  Mr.  Cottos,  were  you  aware  that  Ms.  Kerner  had 
these  two  meetings  with  Josh  Steiner's  attorney? 

Mr.  Cottos.  Yes,  I  was. 

Senator  Mack.  You  were  aware  of  the  one  that  took  place  15 
minutes  after  she  had  E-mailed  you  the 

Mr.  Cottos.  No,  I  was  not.  I  knew  that  there  had  been  a  meet- 
ing at  some  point,  but  certainly  not  after  the  questions  had  been 
sent  to  us. 

Senator  Mack.  Did  that  concern  you? 

Mr.  Cottos.  Yes. 

Senator  Mack.  Again,  not  being  an  attorney,  is  this  this  classic 
difference  between  a  lawyer  trained,  well  prepared,  excellent  back- 
ground, great  resume,  and  someone  who  is  an  investigator,  did  that 
bother  you  that  this  was  going  on? 

Mr.  Cottos.  The  problem,  Senator,  was  in  the  communication  of 
the  questions.  The  investigators  basically  prepared  the  night  before 
for  the  interviews  that  they  were  going  to  do  the  next  day.  Ms. 
Kerner  sent  her  questions  to  me.  I  usually  received  them  on  the 
morning  that  the  interviews  were  going  to  take  place.  So  all  I  could 
do  was  hand  them  to  the  investigators.  Normally  they  didn't  have 
enough  time  to  really  assimilate  those  questions  with  the  questions 
that  they  had  prepared. 

The  other  problem  with  the  meeting  with  the  attorneys  was 
again  of  communication,  because  we  had  several  interviews  where 
the  investigators  would  ask  a  question  and  the  attorneys  for  the 
witness  would  say  that  question  is  off  limits.  I  have  discussed  this 
with  Ms.  Kerner  and  she  has  agreed  that  you  will  not  get  into 
those  areas.  The  investigators  were  very  concerned.  They  relayed 
that  to  me.  I  relayed  that  to  Mr.  Cesca.  I  was  concerned  that  if 
there  were  any  deals  being  made  or  certain  areas  being  off  limits 
that  I  needed  to  be  included  in  those  discussions  because  my  inves- 
tigators needed  to  know.  That  was  my  concern. 

Senator  Mack.  Did  that  only  happen  in  this  one  particular  case? 

Mr.  Cottos.  No,  sir.  That  happened  probably  three  or  four  dif- 
ferent times. 

Senator  Mack.  Do  you  remember  who  the  individuals  were 

Mr.  Cottos.  No,  sir,  I  don't. 

Senator  Mack.  What  is  your  reaction  to  this  recent  comment 
that  again  Mr.  Cottos  spoke  with  you  about  his  concerns  that  there 
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were  these  discussions  between  Ms.  Kerner  and  those  who  were 
being  interviewed? 

Mr.  Cesca.  I  was  aware  of  the  discussions  but  I  wasn't  aware  of 
the  timing  of  the  discussions.  It  would  seem  to  me 

Senator  Mack.  When  did  you  become  aware  of  the  timing?  When 
did  you  become  aware  of  this  timing  issue? 

Mr.  Cesca.  Just — the  issue  with  respect  to  the  timing,  that  has 
been  surfaced  right  now. 

Senator  Mack.  How  do  you  react  to  that? 

Mr.  Cesca.  Well,  it  seems  to  me  that  there  is  a  perception  that 
if  questions  are  recommended  for  the  investigators  to  ask  and  then 
there  is  a  communication  with  the  attorney  for  the  witness,  then 
there  is  a  perception  that  there  could  be  a  compromise. 

Senator  Mack.  Let  me  ask  you  this,  if  I  can  be  permitted  to  con- 
tinue on  just  a  little  bit.  The  word  "perception"  is  I  think  an  impor- 
tant one  because  all  of  this,  at  least  from  my  point  of  view,  relates 
back  to  the  report  that  the  Office  of  Government  Ethics  was  going 
to  make,  and  those  of  us  who  have  sat  on  this  panel  over  the  last 
year  or  so  have  had  this  Office  of  Government  Ethics  report  waved 
in  front  of  us  day  after  day  after  day,  saying  everybody  has  been 
exonerated.  This  is  an  independent  agency.  It  is  being  run  by  some- 
one who  was  appointed  by  the  Bush  Administration.  How  could  you 
Republicans  possibly  raise  questions  about  it? 

Well,  the  point  is  that  the  Office  of  Government  Ethics  is  not  the 
investigative  arm.  It  looks  to  the  IG  for  that  information,  and  now 
we  are  hearing,  at  least  in  my  opinion,  you  are  at  least  saying  that 
there  is  a  perception  out  there  that  the  report  or  the  information 
that  came  from  the  IG's  Office,  in  fact,  could  be  tainted  because  of 
the  role  that  Ms.  Kerner  has  played  in  the  Inspector  General's  op- 
eration. Is  that  a  fair  thing  for  a  nonlawyer  to  raise? 

Mr.  Cesca.  Well,  I  think  it  is  fair  to  say  that  there  is  that  per- 
ception. But  whether  or  not  the  investigation  was  compromised  be- 
cause of  that,  I  don't  believe  that  it  was. 

Senator  Mack.  Let  me  ask  you,  just  a  moment  ago  you  said  it 
troubled  you  to  hear  of  this  timing  of  these  questions  and  creates 
this  perception.  It  apparently  was  not  just  on  one  occasion  that — 
I  would  use  the  word  "almost  coaching."  Maybe  that  is  not  tech- 
nically what  I  should  be  using,  but  it  sounds  to  me  that  someone 
who  works  for  the — who  at  one  point  worked  for  Jean  Hanson,  has 
been  assigned  to  the  IG,  who  is  coaching  individuals  who  were 
going  to  be  interviewed  the  following  day 

Ms.  Kerner.  Excuse  me,  sir.  That  did  not  take  place.  I  really 
can't  have  you  make  that  statement  when  there  is  no  evidence  of 
that  and  it  didn't  take  place. 

The  Chairman.  For  their  lawyers. 

Senator  Mack.  That's  what  I  meant,  through  the  lawyers. 

Ms.  Kerner.  Nothing  like  that  occurred,  sir. 

Senator  Mack.  What  I'm  saying  to  you,  there  is  an  incredible 
perception — we  have  gone  through  the  discussion  about  advance 
copies  of  transcripts  being  provided  to  the  General  Counsel,  your 
assisting  the  General  Counsel's  Office  in  editing  the  reports.  Now 
we  talk  about  questions  that  are  being  prepared  for  Mr.  Cottos  and 
meetings  with  the  interviewee's  attorney  prior  to  that,  which  as 
Mr.  Cesca  indicated  creates  the  perception. 


124 

I  will  just  go  back  and  close  my  comments  with  this.  We  started 
out  really  this  morning  in  your  testimony  with  you  stating  basi- 
cally four  things  that  had  to  change,  four  things  needed  to  be  done 
concerning  the  employment  relationship.  I'm  assuming  that  was 
done  again  to  avoid  a  perception  that  you  would  be  in  a  situation 
where  you  would  be  providing  information  to  Jean  Hanson.  That's 
the  reason  that  you  demanded  that  they  be  done,  if  you  were  going 
to  be  put  in  this  position. 

But  I'm  telling  you — again,  I'm  not  an  attorney,  just  somebody 
who  is  observing  this — it  sure  seems  to  me  that  you  did  things  that 
absolutely  undermined  this  effort  to  create  this  wall  that  was  built 
around  you.  That's  the  conclusion  that  I  draw.  I  am  not  trying  to 
imply  in  any  way  that  you — let  me — I  am  not  trying  to  imply  in 
any  way  that  you  began  this  effort  or  got  involved  in  this  effort  for 
the  purpose  of  undermining  the  investigation. 

I  am  saying  to  you,  you  made  a  significant  effort  to  avoid  any 
kind  of  charges  of  conflict  of  interest  and  I'm  saying  I  think  that 
there  were  actions  that  you  were  involved  in  that,  in  fact,  now 
raise  that  very  serious  question. 

I  thank  you,  Mr.  Chairman. 

Ms.  Kerner.  I  would  like  to  respond,  if  I  could. 

The  Chairman.  Yes,  go  ahead. 

Ms.  Kerner.  With  regard  to  the  meetings  with  Defense  Counsel, 
the  meeting  with  Reid  Weingarten,  I  am  a  former  prosecutor.  I 
meet  with  Defense  Counsel.  I  have  met  with  Defense  Counsel  on 
many  occasions.  Mr.  Weingarten  wanted  to  meet  with  me.  I  met 
with  him  as  a  matter  of  courtesy.  He  wanted  to  make  a  pitch  that 
the  diary  should  not  be  discussed,  that  there  was  no  need  to  go  into 
it.  I  told  him  that  that  was  unacceptable  to  us. 

So,  once  again,  I  feel  I  am  being  criticized  because  I  did  my  job 
and  did  it  appropriately.  He  had  to  be  told  unequivocally  that  he 
was  going  to  answer  questions  on  the  diary.  That  is  what  I  did 
when  he  raised  it  as  an  issue  to  begin  with. 

Senator  Mack.  If  I  can  just  add  one  additional  thing  then,  with 
respect  to  the  discussion. 

The  Chairman.  Sure. 

Senator  MACK.  I  will  now  go  back  to  Francine  Kerner's  deposi- 
tion, page  135,  136,  response  to  questions: 

Question:  Were  portions  of  the  diaries  identified  as  subject  questions? 

Answer:  I  may  have  said  to  somebody  looking  at  this  one  page  of  Steiner's  docu- 
ments, and  I  have  no  independent  recollection  of  this,  but  it  would  be  my  practice 
to  say  something  like,  well,  look,  he  is  going  to  have  to  answer  questions  about — 
you  may  not  consider  that  significant  but  obviously  he  is  going  to  have  to  answer 
questions  about  X,  Y,  and  Z  in  his  diary. 

Ms.  Kerner.  That's  right.  That's  right. 

Senator  Mack.  I  think  this  is  going  a  little  bit  too  far. 

Ms.  Kerner.  Sir,  you  may  be  right.  From  your  approach,  that 
may  be  your  opinion. 

I  think  when  you  have  a  reluctant  witness  who  wants  to  try  to 
avoid  answering  questions,  and  you  have  an  attorney  there  who  is 
arguing  that  the  information  is  irrelevant,  it  is  perfectly  appro- 
priate to  say  it  is  not  irrelevant,  it  goes  to  his  intent,  it  goes  to 
what  his  mind-set  was.  That  was  the  position  I  took  with  Mr. 
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Weingarten.  In  fact,  I  think  I  recall  telling  him  unequivocally,  Mr. 
Steiner  cannot  walk  away  from  this  diary. 

The  Chairman.  Senator  Sarbanes. 

I  have  to  make  an  observation.  I've  never  heard  of  an  investiga- 
tion being  conducted  where  you  tell  or  outline  the  questions  that 
are  going  to  be  raised  at  the  investigation.  If  somebody  at  the  hear- 
ing, if  you  were  there  and  then  going  to  make  a  ruling  or  make  a 
determination,  and  say  it's  within  the  scope. 

Mr.  Cottos  was  disturbed — and  this  is  the  first  I  have  heard  of 
it — that  on  three  or  four  different  occasions,  the  situation  arose 
where  lawyers  or  people  said  I'm  not  going  to  answer,  that's  beyond 
the  scope  that  had  been  indicated  to  me  was  going  to  be  raised. 

This  meant  you  didn't  do  this  just  once,  you  met  with  a  group 
of  lawyers  or  lawyers  over  a  period  of  time,  at  least  on  three  or  four 
occasions.  His  people  had  trouble  because  witnesses  said  oh,  no, 
that  question  goes  beyond  what  we  were  told  we  were  going  to  be 
asked.  Do  you  see  the  problems  that  Senator  Mack  outlined  very 
clearly? 

Ms.  Keener.  Excuse  me,  sir.  You  also  asked  Mr.  Cottos  details 
for  what  he  was  talking  about.  I  have  no  idea  what  he  was  talking 
about. 

The  Chairman.  I'm  sure  that  we'll  ask  him  to  go  back  and  check 
his  notes,  we'll  bring  him  back  another  day,  and  ask  him  specifi- 
cally, and  I  will  do  this  because  I  think  it's  important.  Let's  get  it 
in  the  record  if  it's  three  or  four  times.  It's  very  interesting.  Other 
people  recall  with  specificity  these  events.  They  have  them  noted. 
They  have  them  written  down  but  you  don't  recall  this? 

Ms.  Kerner.  Sir,  there's  no  record  that  I'm  aware  of  his  making 
such  a  complaint  and  he  called  back — with  regard  to  Hanson  and 
Altman,  the  record  is  clear  on  this.  I  reviewed  their  depositions 
from  the  first  time  out.  I  prepared  a  second  set  of  detailed  com- 
prehensive questions  for  Mr.  Cottos  and  his  attorneys  to  use.  Again 
and  again,  my  position  was  that  there  had  to  be  probing  questions. 
The  same  issue  arose  with  regard  to  Mr.  Altman's  diary.  It  was  an 
issue  that  was  taken  up  by  the  Senate  Banking  Committee. 

I  was  always  of  the  position  that  the  Secretary,  Secretary  Bent- 
sen,  had  to  be  interviewed.  I  was  of  the  position  that  others  needed 
to  be  interviewed,  and  I  always  asked  that  the  most  probing  ques- 
tions be  utilized. 

The  Chairman.  Senator  Sarbanes,  I  thank  my  colleague  for  being 
patient. 

Senator  Sarbanes.  Mr.  Chairman,  there's  a  lot  of  flailing  going 
around  here  this  morning,  most  of  it  from  up  here,  if  I  may  say  so, 
and  I  just  want  to  take  a  moment  or  two  to  try  to  get  a  couple  of 
things  on  the  record. 

Mr.  Chairman,  you  said  last  year  at  the  time  of  the  hearings, 
and  I  just  quote  you,  "If  I  might  make  a  point,  I  have  to  tell  you, 
sending  the  depositions  over  to  Mr.  Cutler,  I  think  that  is  a  closed 
question." 

Now,  that  was  your  comment  last  year,  and  that's  what  I  think 
Ms.  Kerner  alluded  to  earlier  as  she  was  responding. 

The  Chairman.  I  was  responding  specifically  about  those  deposi- 
tions that  were  sent  to  Treasury  and  Mr.  Schmalzbach,  and  the 
fact  that  after  they  were  sent,  according  to  Mr.  Schmalzbach,  he  re- 
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turned  them,  and  I  don't  know  whose  they  were.  I  have  reason  to 
believe  they  certainly 

Senator  Sarbanes.  That's  another  point  you  made. 

The  Chairman.  That's  a  pretty  important  point. 

Senator  Sarbanes.  That's  another  point.  But  I'm  addressing  this 
point  because  this  point  has  also  arisen.  What  happens  here  is  you 
keep  mixing  in  these  points  and  we  need  to  separate  them  out  so 
we  can  try  to  get  them  settled. 

The  Chairman.  As  it  relates  to  Mr.  Cutler,  I  did  indicate — obvi- 
ously, he  was  preparing,  and  it  would  seem  to  me  fine  if  his  inves- 
tigation was  complete,  to  send  them  over  for  his  particular  use. 
Now,  if  indeed,  that  information  was  made  available  to  other  coun- 
sels, that  may  be  a  different  question  and  I  don't  know,  but  that 
information  was  made  available  to  others,  certainly  I  don't  think 
that  would  have  been  in  the  view  of  the  Chairman,  appropriate.  I 
would  have  thought  that  he  would  not  make  these  available  and 
I'm  not  saying  he  did.  I  don't  know. 

Senator  Sarbanes.  Mr.  Cutler  will  be  here  tomorrow  and  we'll 
hear  from  him.  I  understand  in  his  deposition  he  said  they  were 
not  made  available,  and  he'll  be  here  tomorrow  and  you'll  have  an 
opportunity  then  to  question  him. 

The  Chairman.  Right. 

Senator  Sarbanes.  You  did  say  yesterday,  just  to  reemphasize 
the  point,  and  I'm  now  quoting  you,  "well,  that's  what  disturbs" — 
this  was  with  Secretary  Bentsen  in  an  exchange — "well,  that's 
what  disturbs  this  Senator — and  let  me  say  I  was  not  aware  of  the 
restriction  that  you  had  placed."  That's  when  he  sent  them  over  to 
Mr.  Cutler. 

The  Chairman.  That's  true.  I  was  not. 

Senator  Sarbanes.  "And  that  had  the  letter  and  intent  of  that 
restriction  been  followed  through,  we  would  not  even  have  had  this 
inquiry."  That's  what  you  said  yesterday  and  we'll  have  an  oppor- 
tunity when  Mr.  Cutler  comes  tomorrow  to  ascertain  that. 

The  Chairman.  Sure.  The  fact  of  the  matter  is  I  was  not  aware 
of  the  Secretary's  restriction,  and  I  think  it  was  appropriate  to 
place  that  restriction.  Now,  if  the  restriction  was  violated,  and 
there  seems  to  be  some  testimony  that  indicates  that  summaries 
were  provided  to  various  people,  that  would  be  inappropriate.  I 
think  that  was  my  comment. 

Senator  Sarbanes.  Then  the  question  would  be  what,  if  any, 
harm  resulted  from  that  if,  in  fact,  that  took  place.  As  I  understand 
it,  Mr.  Cutler  will  assert — at  least  he  said  in  his  deposition,  I  as- 
sume that's  what  he  will  say  here  tomorrow — that  that  did  not 
happen.  But  even  if  some  of  it  happened,  what  harm  resulted  from 
it?  That's  an  important  point  here  and  we  need  to  underscore  that. 

Now,  Mr.  Cesca  has  said  that  their  investigation  was  not  com- 
promised. They  feel  today  that  they  did  a  thorough  and  comprehen- 
sive and  professional  investigation  and  nothing  happened  to  throw 
it  off  track.  We're  getting  a  lot  of  innuendo. 

Senator  Mack  gets  Ms.  Kerner  here,  and  she  sends  the  questions, 
then  there's  a  meeting.  He  assumes  that  the  meeting  was  for  a  ne- 
farious purpose,  that  it  was  a  sinister  meeting  and  that  bad  things 
happened  at  it.  There's  no  evidence  of  that.  In  fact,  Ms.  Kerner  tes- 
tifies just  to  the  contrary,  that  she  was  telling  these  people  that  the 
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diary  would  be  a  focus  of  questioning,  should  be  a  focus  of  question- 
ing, contrary  to  the  assertion  of  Defense  Counsel. 

The  Chairman.  I  don't  think — I  raise  this  to  my  friend  and  col- 
league, I  don't  think  it's  inappropriate  or  would  be  unreasonable  for 
a  Senator  to  raise  a  question  because  I  don't  think  Senator  Mack 
has  seen  this  information,  certainly  not  before  yesterday,  an  E-mail 
that,  at  10:44,  was  apparently  sent  by  Ms.  Kerner  to  the  investiga- 
tor, Mr.  Cottos,  and  that  16  minutes  later,  the  lawyer  for  Josh 
Steiner,  who  the  questions  are  being  prepared  for,  meets  with  her. 

Now,  that's  a  fact.  So  the  Senator — I  think  correctly — raises  and 
says  look,  here  you  are  preparing  questions  for  the  investigators  to 
use  tomorrow  at  an  interview.  You  sent  it  out  at  10:44  to  Mr. 
Cottos,  and  within  a  matter  of  minutes,  you're  meeting  with  Mr. 
Steiner's  lawyer.  That  raises  questions — and  I  think  the  Senator 
said  it  in  his  own  style,  I'm  not  going  to  attempt  to  paraphrase  it. 

Senator  Sarbanes.  What  the  Senator  did  is  he  drew  nefarious 
conclusions.  You  can  ask  the  question.  You  have  an  appearance. 
You  have  to  go  to  what  the  realities  are  that  underline  the  appear- 
ance, and  that's  not  being  done  here.  The  realities  go  to  whether 
anything  wrong  or  improper  was  done;  whether  this  investigation 
was  impeded;  whether,  in  fact,  in  the  end  we  found  out  all  of  the 
relevant  facts  and  know  what  the  story  is. 

I  mean,  I  don't  think  you  ought  to  be  casting  about,  trying  to 
take  things  out  of  an  appearance,  create  a  reality  of  impropriety  if 
that  doesn't  exist.  That's  really  what  the  purpose  of  the  inquiry  is, 
as  I  understood  it. 

I  yield  to  Mr.  Ben-Veniste. 

Mr.  Ben-Veniste.  Thank  you.  Senator. 

Let  me  again  address  items  as  they  come  up.  One  of  the  issues 
here  is  the  issue  of  editing.  The  question  that  I  have  is  whether 
something  untoward  happened  because  suggestions  were  presented 
for  inclusion  or  consideration  for  the  report  which  you  were  writ- 
ing. Now,  Mr.  Cottos,  you  received  suggested  edits,  if  you  will,  from 
Ms.  Kerner;  correct? 

Mr.  Cottos.  Yes,  I  did. 

Mr.  Ben-Veniste.  So  to  demystify  what  this  is  all  about,  we  have 
the  edits.  You've  been  able  to  review  them,  haven't  you? 

Mr.  Cottos.  Yes,  I  have. 

Mr.  Ben-Veniste.  They  are  document  2479  and  following  pages. 
You  transmitted  them  to  Mr.  Blight? 

Mr.  Cottos.  Yes,  sir. 

Mr.  Ben-Veniste.  And  you  used  your  affectionate  term  for  Ms. 
Kerner  in  the  transmittal  fax;  correct? 

Mr.  Cottos.  There  was  some  sarcasm  there,  yes,  sir. 

Mr.  Ben-Veniste.  You  didn't  really  mean  that,  did  you? 

Mr.  Cottos.  No,  I  did  not. 

Ms.  Kerner.  I'm  sorry,  I  have  not  seen  this  before.  What  is  the 
number? 

Mr.  Ben-Veniste.  It's  2479  et  seq.,  four  pages:  These  are  the 
edits  that  you  suggested,  Ms.  Kerner;  correct?  Do  you  have  that  be- 
fore you? 

Ms.  Kerner.  Yes,  I'm  just  looking  at  it.  I  don't  know  that  these 
are  edits  I  suggested,  actually. 
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Mr.  Ben-Veniste.  They  may  have  included  some  that  you  sug- 
gested, or  was  it — let's  clear  that  part  up. 

Mr.  COTTOS.  I  think  the  question  might  be  are  these  the  com- 
ments that  were  made  by  the  General  Counsel's  Office  in  reviewing 
the  draft.  I  don't  know.  I  got  them  from  Ms.  Kerner,  and  I  relayed 
them  to  Mr.  Blight. 

Mr.  Ben-Veniste.  The  point  of  it  is  I'm  reading  them,  and  they 
seem  to  be  totally  innocuous. 

Ms.  Kerner.  Excuse  me,  sir.  Can  I  point  out  one  thing? 

Mr.  Ben-Veniste.  Sure. 

Ms.  Kerner.  Mr.  Cottos  earlier  told  this  Committee  that  he 
didn't  know  where  these  edits  came  from,  that  I  never  told  him 
they  were  from  the  General  Counsel's  Office.  Yet  at  the  bottom, 
he's  saying  that  this  is  from  the  Secretary's  review  team,  and  that 
was  not  a  reference  to  me  or  maybe  he  considered  me  part  of  the 
review  team,  I  don't  know.  But  certainly,  the  Secretary's  review 
team,  I  take  that  to  be  a  reference  to  the  people  the  Secretary  had 
asked  to  review  the  report,  Ken  Schmalzbach  being  the  key  person. 

The  Chairman.  Why  don't  we  ask  Mr.  Cottos.  What  did  you 
mean,  Mr.  Cottos? 

Mr.  Cottos.  I  meant  that  these  comments  came  from  Francine 
Kerner.  I  did  not  know  that  Ken  Schmalzbach  and  the  Office  of  the 
General  Counsel  were  reviewing  our  draft. 

Ms.  Kerner.  I  don't  know  who  the  team  was 

Mr.  Ben-Veniste.  The  point  of  it  is  whoever  is  the  author  of 
these  magnificent  suggestions,  do  they,  in  their  totality,  represent 
some  effort  to  skew,  mislead,  impede,  somehow  deflect  you  from  the 
truth  in  writing  your  report,  Mr.  Cottos? 

Mr.  Cottos.  No,  they  do  not. 

Mr.  Ben-Veniste.  There  are  a  bunch  of  references  to  the  tran- 
scripts and  the  records;  correct? 

Mr.  Cottos.  That's  correct. 

Mr.  Ben-Veniste.  Some  stylistic  suggestions  and  grammatical 
and  syntax  changes? 

Mr.  Cottos.  Yes. 

Mr.  Ben-Veniste.  Three  pages  of  it? 

Mr.  Cottos.  That's  correct. 

Mr.  Ben-Veniste.  You  sent  it  along  to  Mr.  Blight  for  his  review. 

Mr.  Cottos.  Yes,  I  did. 

Mr.  Ben-Veniste.  Do  you  have  any  reason  to  suspect  that  if  Mr. 
Blight  didn't  want  to  put  something  in  there  that  is  reflected  in 
these  3  pages,  he  would  not  have  done  so? 

Mr.  Cottos.  Well,  again,  I  think  something  we  have  talked  a  lot 
about  is  that  this  report  was  not  written  by  Ms.  Kerner.  It  wasn't 
written  by  Mr.  Cesca.  It  wasn't  written  by  me.  It  was  written  by 
a  group  of  people  sitting  around  a  table,  probably  10  or  12  people 
going  over  these  things.  So  it  was  not  a  work  product  of  one  person. 
It  was  a  work  product  of  a  group. 

Senator  Sarbanes.  Which  meant  that  any  suggestions  made  by 
any  individual  were  then  subjected  to  the  evaluation  and  the  scru- 
tiny of  everyone  else  around  the  table;  is  that  correct? 

Mr.  Cottos.  That's  correct,  Senator. 
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Mr.  Ben-Veniste.  Now,  with  the  Chairman's  indulgence,  I  would 
like  to  follow  up  on  this  line.  I  don't  understand  why  this  red  light 
is  on. 

The  Chairman.  It's  just  an  indication  that  you're  over,  just  as 
you  provided,  and  we  had  the  red  light  on,  but  we  went  over.  You'll 
continue.  I  have  no  intent  of  cutting  my  colleagues  off  and  I'll  allow 
them  to  pursue  their  line  of  questioning.  I  think  we're  pretty  close 
to  wrap-up,  but  continue. 

Mr.  Ben-Veniste.  Thank  you,  Mr.  Chairman. 

As  I  understand  this  issue  about  communication  with  counsel  for 
individual  witnesses  who  you  and  your  investigators  were  inter- 
viewing, Mr.  Cottos,  I  must  presume  that  there  was  some  limita- 
tion on  the  scope  of  your  inquiry 

Mr.  Cottos.  Yes,  there  was. 

Mr.  Ben-Veniste.  — is  that  a  fair  statement? 

Mr.  Cottos.  Yes,  there  was. 

Mr.  Ben-Veniste.  You  were  not  in  a  position,  nor  did  you  wish 
your  investigators  to  go  into  areas  with  these  witnesses  that  were 
irrelevant  or  tangential,  or  somehow  inappropriate  to  the  inquiry 
you  were  conducting? 

Mr.  Cottos.  That's  correct. 

Mr.  Ben-Veniste.  Indeed,  would  it  be  fair  to  say  that  you,  from 
time  to  time,  would  have  conversations  with  your  own  people,  and 
with  outside  people  representing  witnesses,  with  respect  to  the 
proper  scope  of  your  inquiry? 

Mr.  Cottos.  Yes,  sir. 

Mr.  Ben-Veniste.  It  is  very  much  an  attorney's  function  to  find 
out  what  the  scope  of  an  inquiry  is  on  behalf  of  the  client.  You 
wouldn't  think  there  was  anything  improper  or  untoward  with 
that? 

Mr.  Cottos.  No,  I  wouldn't. 

Mr.  Ben-Veniste.  So  that  in  connection  with  conversations 
which  you  or  Ms.  Kerner  may  have  had  with  outside  attorneys  re- 
garding scope  of  the  questioning,  if  I  understand  your  testimony, 
your  problem  was  one  of  a  communication  nature  because  you  did 
not  get  the  information  from  Ms.  Kerner  as  directly  as  you  would 
have  wanted.  Is  that  fair  to  say? 

Mr.  Cottos.  That's  a  fair  statement,  yes,  sir. 

Mr.  Ben-Veniste.  But  it  is  not  a  substantive  problem  that  you 
were  upset  with  the  information  that  was  provided,  that  somebody 
was  told  that  the  scope  was  different  than  you  understood  it  to  be? 

Mr.  Cottos.  That's  correct. 

Mr.  Ben-Veniste.  So  again,  we  are  in  a  no  harm,  no  foul  situa- 
tion. There  are  problems  of  communication,  but  on  the  big  ticket 
item,  you  got  to  ask  questions  about  the  scope  of  your  inquiry  in 
an  unimpeded  way? 

Mr.  Cottos.  Yes,  sir. 

Mr.  Ben-Veniste.  And  with  respect  to  the  issue  of  suggested 
questions,  if  I  understand  your  testimony,  Ms.  Kerner,  and  perhaps 
others,  provided  suggested  questions  for  different  witnesses? 

Mr.  Cottos.  Yes,  sir. 

Mr.  Ben-Veniste.  Now,  were  these  softball  questions  designed  to 
somehow  comfort  the  witnesses,  or  were  they  questions  that  needed 
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to  be,  in  some  cases,  asked  with  respect  to  the  various  witnesses, 
take  Mr.  Steiner  for  example? 

Mr.  COTTOS.  I  really  can't  answer  because  I  didn't  really  study 
the  questions.  Basically,  what  I  did  was  take  the  questions  and 
give  them  to  the  investigators  and  tell  them  to  assimilate  what 
they  felt  was  necessary  because  I  didn't  review  all  the  sets  of  ques- 
tions that  they  had.  So  when  I  got  the  questions  from  Ms.  Kerner, 
I  just  passed  them  on  to  the  investigators. 

Mr.  Ben-Veniste.  You  didn't  know  if  they  were  duplicative  of  the 
questions  which  your  investigators  were  already  prepared  to  ask? 

Mr.  CoTTOS.  No,  I  didn't  know. 

Mr.  Ben-Veniste.  Probably,  you  would  have  hoped  your  inves- 
tigators would  have  come  up  with  the  same  basic  questions 

Mr.  COTTOS.  Yes,  sir. 

Mr.  Ben-Veniste.  — as  Ms.  Kerner  was  providing  to  you. 

So  if  I  understand  what  your  problem  was  in  this  regard,  it  was 
that  Ms.  Kerner  didn't  get  them  to  you  in  sufficient  time  for  you 
to  do  some  intermediate  review  of  them  before  you  passed  them 
along  to  your  investigators? 

Mr.  COTTOS.  That's  correct. 

Mr.  Ben-Veniste.  So,  having  said  all  of  that,  again,  from  a  sub- 
stance standpoint,  there  was  not  anything  bad  about  this,  was 
there? 

Mr.  CoTTOS.  No,  sir. 

Mr.  Ben-Veniste.  You  were  all  under  a  great  deal  of  pressure  to 
get  this  job  done  in  a  rather  compressed  timeframe? 

Mr.  CoTTOS.  Yes,  we  were. 

Mr.  Ben-Veniste.  With  respect  to  Ms.  Kerner's  suggested  ques- 
tions, whether  they  were  used  by  your  investigators  or  not,  they 
had  the  benefit  of  them,  but  they  were  certainly  not  instructed  by 
you,  you  must  ask  each  one  of  these  questions? 

Mr.  COTTOS.  No,  I  did  not  instruct  them  that. 

Mr.  Ben-Veniste.  Nothing  further. 

The  Chairman.  Mr.  Chertoff. 

Mr.  Chertoff.  Thank  you,  Mr.  Chairman. 

There  are  just  a  couple  of  things  I  want  to  focus  on.  First  of  all, 
Mr.  Cottos,  I  want  to  get  back  to  this  issue  Mr.  Ben-Veniste  just 
raised  about  your  having  investigators  who  were  in  interviews  who 
learned  from  the  attorneys  for  the  witnesses  that  certain  questions 
were  off  limits  based  on  those  lawyer's  conversations  with  Ms. 
Kerner.  Did  I  understand  you  to  tell  Senator  Mack  that's  what 
happened? 

Mr.  Cottos.  Yes,  sir. 

Mr.  Chertoff.  So  what  happened  was  not  that  Ms.  Kerner  was 
giving  guidance  to  you  or  your  investigators  and  discussing  with 
them  what's  off  limits,  she  was  having  conversations  that  you  and 
the  investigators  were  not  participating  in  with  the  lawyers  for  the 
witnesses,  setting  the  ground  rules;  right? 

Mr.  Cottos.  That's  correct. 

Mr.  Chertoff.  You  were  learning  about  that  when  the  lawyers 
told  you,  oh,  I  spoke  to  Ms.  Kerner  and  she  told  me  it's  off  limits? 

Mr.  Cottos.  Yes,  sir. 

Mr.  Chertoff.  Is  that  the  customary  way  you  like  to  conduct 
your  investigations? 
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Mr.  COTTOS.  No,  sir. 

Mr.  Chertoff.  Let  me  now  turn  to  the  issue  of  what  harm  was 
done  here.  I  think  you  were  asked  a  question  in  the  last  10  min- 
utes about  whether,  when  you  watched  the  Senate  Banking  Com- 
mittee hearings,  you  observed  or  you  were  concerned  that  there 
was  any  harm  that  came  from  the  fact  that  the  transcripts  had 
been  provided  to  the  witnesses,  and  I  want  to  ask  you  about  an  an- 
swer you  gave  in  your  deposition.  This  is  at  page  221  of  your  depo- 
sition. 

Question:  Do  you  have  any  reason  to  believe  that  anyone  before  the  Congress  al- 
tered their  testimony  based  upon  having  read  either  the  depositions  or  your  report? 

Answer:  I  think  that  in  the  testimony  of  it,  Mr.  Altman — he  indicated  that  he  had 
gotten  copies  of  all  of  our  interviews,  and  because  he  contradicted  one  of  the  ques- 
tions that  was  asked,  that  was  the  first  I  knew  that  Treasury  people  had  been  given 
copies  of  the  transcripts  prior  to  the  completion  of  the  report.  That  was  a  concern 
to  me  because  I  don't  know  whether  anyone  else  altered  their  testimony  based  on 
being  able  to  read  anyone  else's  transcripts. 

Now,  do  you  remember  the  particular  passage  of  the  testimony — 
221  of  the  deposition — do  you  remember  the  passage  from  last 
year's  hearings  where  Mr.  Altman — one  of  the  passages  where  he 
brought  it  up? 

Mr.  COTTOS.  Yes,  sir.  When  I  was  watching  the  hearings,  and  I 
don't  remember  which  Senator  it  was — someone  asked  him — he 
said  Mr.  Ickes,  I  believe,  testified  to  something,  and  Mr.  Altman 
said  no,  Mr.  Ickes  didn't  say  that,  and  the  Senator  said  how  do  you 
know  what  Mr.  Ickes  said,  and  he  said  because  I  read  his  deposi- 
tion. That's  when  it  occurred  to  me  or  realized  that  our  depositions 
had  been  passed  out. 

Mr.  Chertoff.  Do  you  remember  watching  Mr.  Ickes'  testimony? 

Mr.  COTTOS.  No,  I  didn't. 

Mr.  Chertoff.  Let  me  ask  you  whether  you  saw  a  portion  of  Mr. 
Altman's  testimony  where  he  discussed  having  read  Ms.  Hanson's 
transcript? 

Mr.  COTTOS.  No,  I  don't. 

Mr.  Chertoff.  Now,  do  you  remember  from  your  investigation 
that  Mr.  Altman  and  Ms.  Hanson  had,  let's  say,  somewhat  contrary 
views  or  memories  of  the  facts? 

Mr.  Cottos.  Yes,  sir. 

Mr.  Chertoff.  There  were  some  very  important  issues  about 
whether  Mr.  Altman  directed  Ms.  Hanson  to  go  and  do  certain 
things  that  she  seemed  to  say  that  he  had  done. 

Let  me  raise  this  with  you  and  ask  you  for  your  comment  about 
it.  This  was  a  question — this  is  at  page  430  of  last  year's  hearing 
record,  volume  3.  It  was  in  response  to  a  question  from  Senator 
Sarbanes  about  whether  it's  possible  that  Ms.  Hanson  misunder- 
stood an  instruction  by  Mr.  Altman. 

Mr.  Altman.  Senator,  my  response  is  that  I  don't  recall  tasking  her  to  do  it.  I 
think  I  would  have  remembered  if  I  had  done  it.  I  have  a  lot  of  respect  for  Jean 
Hanson,  we're  friends  and  we're  colleagues  and  I  hope  we're  going  to  remain  so.  I'm 
simply  saying  that  she  may  have  misunderstood. 

Senator  Sarbanes.  Well,  I'm  trying  to 

Mr.  Altman.  For  example.  Senator,  I  saw  a  transcript  of  a  deposition  she  gave, 
and  if  I  have  it  right,  she  was  asked  whether  I  instructed  her  to  go  to  the  White 
House.  She  said  I  can't  recall.  It  was  my  sense  that  he  may  have  wanted  me  to. 
Then  she  was  asked  a  second  time,  did  he  or  did  he  not  instruct  you  to  go  to  the 
White  House,  and  as  I  recall  the  deposition,  doing  my  best  to  recall  it,  she  said,  I 
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can't  recall,  it  was  my  impression.  So  she  hasn't  said,  at  least  in  those  responses, 
he  asked  me  to  go.  She's  saying  I  can't  recall. 

Am  I  not  correct,  Mr.  Cottos,  isn't  that  the  very  thing  you  were 
concerned  about?  You  have  a  witness  who  is  now  aware  of,  based 
on  a  certain  fragility  in  Ms.  Hanson's  earlier  deposition,  exactly 
how  far  he  can  push  his  own  recollection  of  the  events  of  the  con- 
versations of  Ms.  Hanson.  He  knows,  based  on  the  deposition,  that 
Ms.  Hanson  didn't  give  a  positive,  absolutely  certain  statement.  So 
he's  able  to  say  well,  you  know,  she  didn't  really  remember  either. 

Isn't  that  exactly  the  kind  of  tailoring  of  testimony  that  occurred 
in  the  hearings  that  we  had  here  last  year  that  was  precisely  the 
concern  you  expressed  from  the  very  beginning  of  this  investigation 
until  the  very  end,  about  the  turning  over  of  transcripts? 

Mr.  Cottos.  Yes,  sir,  it  is. 

Mr.  Chertoff.  Finally,  Mr.  Cottos — by  the  way,  Ms.  Kerner,  do 
you  see  what  the  problem  is  with  that?  You  understand  what  the 
problem  is;  right? 

Ms.  Keener.  I  think  I  was  thinking  about  something  else  while 
you  went  through  that.  I'm  sorry 

Mr.  Chertoff.  Never  mind. 

Ms.  Kerner.  That's  fine. 

Mr.  Chertoff.  Let  me  ask  you  this,  Mr.  Cottos.  Finally,  the 
question  was  raised  by  Mr.  Ben-Veniste  about  the  nature  of  the 
kinds  of  changes  that  Ms.  Kerner  was  suggesting.  I  think  you  have 
before  you  the  document  that  she  sent.  It's  dated  July  21,  1994.  It's 
from  Kinko's  Copies. 

On  page  3,  there  was  a  suggested  correction  that  she  made  to  the 
discussion  of  Dennis  Foreman's  testimony.  Now,  you  remember 
Dennis  Foreman  was  the  Deputy  General  Counsel  of  the  Treasury 
who  had  a  2-minute  conversation  with  Ms.  Hanson  about  the  fact 
that  she  was  going  over  to  the  White  House.  Ms.  Hanson's  testi- 
mony was  that  that  was  an  ethical  blessing  of  her  going  over  to  the 
White  House.  I  guess  you  all  took  an  opinion  or  position  on  that, 
and  let  me  remind  you  of  what  the  statement  is,  and  ask  you  for 
your  comment. 

Ms.  Kerner's  suggestion  is — Ms.  Kerner  first  takes  the  statement 
out  of — repeats  the  statement,  and  the  statement  is  according  to 
Dennis  Foreman,  prior  to  Hanson  and  Altman  leaving  Treasury  to 
go  to  the  White  House,  Hanson  requested  Foreman  to  review  the 
one  page  of  paper  entitled  "talking  points."  Foreman's  review  of  the 
talking  points  lasted  2  minutes.  Based  upon  the  2-minute  review, 
Foreman  offered  the  opinion  that  no  nonpublic  information  was  in- 
cluded in  the  talking  points.  According  to  Foreman,  he  was  not  pro- 
vided an  opportunity  to  conduct  research  or  contact  RTC  to  confirm 
the  information  in  the  talking  point  paper. 

Then  Ms.  Kerner  identifies  her  problem. 

This  is  hitting  below  the  belt.  Foreman  makes  it  very  clear  he  didn't  need  more 
than  2  minutes.  He  knew  the  issues  were  in  the  public  domain.  He  didn't  need  to 
research  the  issue.  Why  write  something  that  suggests  he  was  denied  an  oppor- 
tunity to  do  research  or  contact  RTC  when  neither  was  an  issue  in  Foreman's  mind. 
He  had  concrete  reasons  for  reaching  his  conclusion  but  those  aren't  reported.  Why 
not? 

Wasn't  this  the  particular  comment  that  finally  caused  you  to 
say  to  Ms.  Kerner,  we're  not  the  Jean  Hanson  defense  team? 
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Mr.  COTTOS.  Yes,  sir,  it  was. 

Mr.  Chertoff.  Finally,  Ms.  Kerner,  let  me  ask  you  this 

Ms.  Keener.  Excuse  me.  May  I  comment  on  that  point,  please? 

Mr.  Chertoff.  Sure. 

Ms.  Kerner.  If  you  take  a  look  at  the  final  report,  which  I  don't 
have  a  copy  of  here,  and  compare  it  to  Mr.  Foreman's  deposition, 
I  think  that  you  would  agree  that  the  final  report  is  a  much  fairer 
statement  of  his  transcript  than  the  original  provision  set  forth 
here. 

Mr.  Chertoff.  Are  you  telling  us  that  your  suggestion  actually 
got  incorporated? 

Ms.  Kerner.  Absolutely,  and  I'm  happy  that  it  did,  because  this 
was  not  fair  and  what  I  suggested  was. 

Mr.  Chertoff.  Finally,  Ms.  Kerner,  let  me  ask  you  this:  At  some 
point  when  you  were  in  the  middle  of  all  of  this,  communicating 
with  Mr.  Schmalzbach,  communicating  with  the  General  Counsel's 
Office,  communicating  with  the  lawyers  for  the  individuals,  trying 
to  respond  to  the  Secretary's  needs,  trying  to  deal  with  what  the 
witnesses  wanted,  trying  to  counsel  the  Inspector  General's  Office, 
did  you  become  concerned  that  maybe  you  were  getting  into  a  con- 
flict of  interest,  that  you  just  had  too  many  people  who  you  were 
trying  to  satisfy? 

Ms.  Kerner.  I  did  my  job  as  an  advocate,  and  my  job  included 
liaison  functions.  I  know  of  no  reason  to  regret  anything  I  did  at 
that  time,  sir. 

Mr.  Chertoff.  All  right.  Thank  you,  Mr.  Chairman. 

The  Chairman.  Fine. 

Senator  Sarbanes.  Mr.  Kravitz. 

Mr.  Kravitz.  Thank  you,  Senator  Sarbanes. 

Mr.  Cesca,  much  has  been  made  this  morning,  and  yesterday  as 
well,  of  Ms.  Kerner's  transmission  of  deposition  transcripts  to  law- 
yers working  for  Secretary  Bentsen  in  July  1994.  Were  you  aware 
that  it  was  Mr.  Schmalzbach's  responsibility,  or  at  least  one  of  his 
responsibilities,  to  collect  information  for  Secretary  Bentsen  at  that 
time? 

Mr.  Cesca.  Yes,  I  was.  I  was  aware  that  Mr.  Schmalzbach  was 
responsible  for  preparing  the  Secretary  for  his  testimony  before  the 
two  Committees. 

Mr.  Kravitz.  In  that  regard,  was  it  important  for  Mr.  Schmalz- 
bach to  collect  as  much  factual  information  as  possible  for  Secre- 
tary Bentsen? 

Mr.  Cesca.  Yes,  it  was. 

Mr.  Kravitz.  I'm  sorry? 

Mr.  Cesca.  Yes,  it  was.  ~ 

Mr.  Kravitz.  You  think  it  was  important 

Mr.  Cesca.  I  think  it  was  appropriate.  It  was  appropriate  for  him 
to  collect  as  much  information  as  he  could  to  prepare  the  Secretary 
to  testify  before  the  Committees. 

Mr.  Kravitz.  In  your  opinion,  was  it  also  appropriate  for  Mr. 
Schmalzbach  to  request  copies  of  the  deposition  transcripts  so  that 
he  could  then  use  them  to  prepare  Secretary  Bentsen? 

Mr.  Cesca.  I  think  it  was  appropriate  for  him  to  make  that  re- 
quest. 
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Mr.  Kravitz.  Now,  similarly,  are  you  aware  that  back  in  July 
1994,  Mr.  Cutler  also  was  conducting  an  investigation  over  at  the 
White  House? 

Mr.  Cesca.  Yes,  I  was. 

Mr.  Kravitz.  In  your  view,  was  Mr.  Cutler's  internal  review  at 
the  White  House  similar  or  analogous  to  an  Inspector  General  in- 
vestigation that  might  have  been  conducted  at  another  agency? 

Mr.  Cesca.  I  would  say  there  were  certain  similarities  associated 
with  that. 

Mr.  Kravitz.  What  were  those  similarities? 

Mr.  Cesca.  At  the  White  House  there  is  no  Inspector  General  by 
which  that  responsibility  could  be  delegated  to,  and  so  Mr.  Cutler 
became  the  obvious  choice  in  the  White  House  to  conduct  that  kind 
of  an  inquiry. 

Mr.  lOiAVlTZ.  Mr.  Cutler's  inquiry,  as  you  understood  it,  was 
similar  to  an  IG's  inquiry  in  that  he  was  trying  to  determine 
whether  any  White  House  officials  had  acted  improperly;  is  that 
correct? 

Mr.  Cesca.  That's  correct. 

Mr.  Kravitz.  Whether  he  should  be  making  a  recommendation 
to  his  principal,  the  President,  as  to  any  personnel  decisions  or 
other  managerial  actions? 

Mr.  Cesca.  That's  correct. 

Mr.  Kravitz.  That's  the  type  of  work  that  an  IG  does;  is  that  cor- 
rect? 

Mr.  Cesca.  That's  correct. 

Mr.  Kravitz.  Is  it  common  for  Inspectors  General  from  different 
agencies  to  share  information? 

Mr.  Cesca.  I  think  it  depends  on  the  nature  of  the  investigation. 
If  there  is  a  need  to  share  information  between  Inspectors  General 
or  there's  some  commonality  regarding  the  particular  investigation, 
then  it  is  a  practice  to  share  information. 

Mr.  Kravitz.  Would  you  agree  that  there  was  significant  com- 
monality between  the  investigation  being  conducted  by  the  IG's  of 
the  RTC  and  the  Treasury  and  the  factual  investigation,  the  inter- 
nal review  being  conducted  by  Mr.  Cutler? 

Mr.  Cesca.  I  think  Mr.  Cutler  was  given  the  responsibility  to 
conduct  a  very  similar  investigation,  so  there  was  that  common 
thread. 

Mr.  Kravitz.  In  your  view,  was  this  an  appropriate  situation  for 
sharing  of  information  or  otherwise  cooperating  between  the  two 
investigations? 

Mr.  Cesca.  Yes,  I  do. 

Mr.  Kravitz.  Now,  initially,  when  the  question  of  whether  the  IG 
deposition  transcripts  should  be  provided  to  Mr.  Cutler  over  at  the 
White  House,  your  reaction  was  a  negative  reaction;  is  that  correct? 

Mr.  Cesca.  That's  correct. 

Mr.  Kravitz.  I  believe  in  your  deposition,  you  described  that  as 
a  visceral  reaction? 

Mr.  Cesca.  That's  correct. 

Mr.  Kravitz.  Did  you  later  change  your  mind? 

Mr.  Cesca.  Yes,  I  did. 

Mr.  Kravitz.  When  was  that? 
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Mr.  Cesca.  That  was  later  on  that  day.  It  was  the  evening  of 
July  23. 

Mr.  Kravitz.  How  did  you  come  to  change  your  mind  on  the 
question  of  whether  it  was  appropriate  to  send  deposition  tran- 
scripts over  to  Mr.  Cutler? 

Mr.  Cesca.  During  the  afternoon  of  July  23,  I  deliberated  that 
initial  decision  that  I  made.  Some  of  the  factors  that  I  took  into 
consideration,  one,  we  had  completed  our  investigation.  All  deposi- 
tions had  been  taken,  sworn  depositions,  with  the  exception  of  one, 
the  Comptroller  of  the  Currency.  We  were  advised  by  OGE  to  take 
a  deposition  from  him. 

Mr.  Kravitz.  Let  me  interrupt  you  there  and  ask  a  follow-up 
question.  As  of  July  23,  1994,  which  was  the  day  on  which  the 
transcripts  were  sent  over  to  the  White  House,  was  the  IG's  report 
final? 

Mr.  Cesca.  The  report  itself  was  not  final.  It  was  in  draft  form. 
In  normal  investigative  processes,  normally  we  don't  issue  a  draft 
report. 

Mr.  Kravitz.  Was  this  draft  report  more  final  than  draft  reports 
often  are? 

Mr.  Cesca.  In  my  view,  it  was  more  final  than  normal  draft  re- 
ports. 

Mr.  Kravitz.  Why  is  that? 

Mr.  Cesca.  Because  from  our  standpoint,  we  had  produced  a  re- 
port, even  though  it  was  in  draft  form,  to  be  issued  to  the  Office 
of  the  Government  Ethics.  It  was  an  accommodation  to  the  Office 
of  Government  Ethics  to  allow  them  to  review  the  draft  report. 

Mr.  Kravitz.  Is  what  you're  saying  that  the  only  reason  that  the 
report  as  of  July  23  was  officially  deemed  a  draft  report  was  that 
you  had  sent  it  over  to  the  OGE  for  them  to  comment  on,  but  in 
all  other  regards,  that  draft  report  was,  in  fact,  a  final  report? 

Mr.  Cesca.  That's  correct.  For  all  intents  and  purposes,  we  could 
have  sent  a  draft  report  to  the  Office  of  Government  Ethics  and 
they  could  have  returned  it  and  said  we  have  no  comments. 

Mr.  Kravitz.  You  also  mentioned  that  another  reason  for  your 
change  of  view  on  whether  the  transcripts  should  go  over  to  the 
White  House  was  that  all  of  the  depositions,  except  for  one,  had 
been  taken;  is  that  correct? 

Mr.  Cesca.  That's  correct. 

Mr.  Kravitz.  Did  you  also  understand  that  all  of  the  witnesses 
had  testified  in  front  of  the  Grand  Jury  or  at  least  had  been  inter- 
viewed by  the  Office  of  Independent  Counsel? 

Mr.  Cesca.  I  can't  respond  as  to  whether  all  witnesses  had  testi- 
fied before  the  Grand  Jury  because  I  don't  know  the  list  of  wit- 
nesses that  were  called  before  the  Grand  Jury. 

Mr.  Kravitz.  You  understood  that  a  significant  number,  if  not 
all,  of  the  witnesses  had  been  interviewed  by  the  Independent 
Counsel's  Office? 

Mr.  Cesca.  I  was  aware  that  some  of  the  witnesses  were  called 
before  the  Grand  Jury. 

Mr.  Kravitz.  Just  so  everyone  is  clear,  that  means  that  they  had 
testified  under  oath  on  the  record. 

Mr.  Cesca.  That's  correct. 
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Mr.  Kravitz.  Those  same  witnesses  had  testified  a  second  time 
under  oath  on  the  record  in  depositions  taken  by  the  Inspectors 
Greneral  offices? 

Mr.  Cesca.  That's  correct. 

Mr.  Kravitz.  Did  the  fact  that  witnesses  were  locked  in  in  sworn 
testimony,  twice  by  the  time  that  you  were  making  this  decision 
about  whether  to  send  transcripts  over  to  the  White  House,  also 
have  an  effect  on  your  decision  at  that  time? 

Mr.  Cesca.  Yes,  it  did. 

Mr.  Kravitz.  How  is  that? 

Mr.  Cesca.  Well,  I  felt  as  though  we  had  a  record  of  what  each 
of  the  witnesses  had  to  say  and  there  was  no  way  that  record  could 
be  altered,  by  virtue  of  the  fact  that  the  transcripts  had  been  com- 
municated. 

Mr.  Kravitz.  Mr.  Cesca,  do  you  understand  that  by  the  time  that 
the  Senate  Banking  Committee  held  its  hearings  last  summer,  the 
Banking  Committee  had  received  copies  of  the  IG  deposition  tran- 
scripts? Do  you  know  that? 

Mr.  Cesca.  That's  correct.  You're  talking  about  the  hearings  that 
were  conducted  by  the  Senate  Banking  Committee? 

Mr.  Kravitz.  Yes. 

Mr.  Cesca.  That's  correct. 

Mr.  Kravitz.  In  August  1994? 

Mr.  Cesca.  Right. 

Mr.  Kravitz.  So  is  it  your  view,  then,  that  if  witnesses  had  tai- 
lored or  changed  their  testimony  before  the  Senate,  back  from  the 
time  that  they  testified  before  the  IG's  in  those  depositions,  cer- 
tainly someone  on  the  Senate  Banking  Committee  could  have 
pointed  that  out? 

Mr.  Cesca.  I  think  a  discrepancy  would  have  surfaced. 

Mr.  Kravitz.  Do  you  remember  hearing  about  any  discrepancies 
between  deposition  transcripts 

Mr.  Cesca.  No,  I'm  not  aware  of  that.  I  might  also  add  that  the 
Senate  Committee  also  had  their  own  investigators  that  were  inter- 
viewing those  witnesses. 

Mr.  Kravitz.  Also  taking  sworn  testimony  under  oath? 

Mr.  Cesca.  Well,  I  wasn't  aware  whether  they  were  taking  testi- 
mony under  oath,  but  I  do  know  they  were  interviewing  witnesses. 

Mr.  Kravitz.  Thank  you.  Senator  Sarbanes. 

Mr.  Chertoff.  Very  quickly,  Mr.  Chairman,  if  I  might. 

The  Chairman.  Go  ahead.  Let's  try  and  wrap  it  up. 

Mr.  Chertoff.  I  want  to  make  sure  I'm  clear  on  this  latest  issue 
that  Mr.  Kravitz  raised,  Mr.  Cesca.  First  of  all,  are  you  telling  us 
you  made  the  decision  to  send  the  transcripts  over  on  July  23? 

Mr.  Cesca.  Yes,  I  did. 

Mr.  Chertoff.  You  started  out  the  day  opposed  to  it? 

Mr.  Cesca.  That's  correct. 

Mr.  Chertoff.  You  got  a  call  from  Mr.  Knight? 

Mr.  Cesca.  Well,  I  received  a  message  that  Mr.  Knight  had 
called.  I  did  not  speak  to  Mr.  Knight. 

Mr.  Chertoff.  You  agreed  to  having  them  go  over  at  the  end  of 
the  day  around  6:30,  7  o'clock  at  night? 

Mr.  Cesca.  That's  correct. 
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Mr.  Chertoff.  Did  you  know  that  the  White  House  and  the 
Treasury  General  Counsel's  Office  had  already  reached  an  agree- 
ment to  ship  the  stuff  over? 

Mr.  Cesca.  I  was  not  aware  of  that  agreement. 

Mr.  Chertoff.  Oh,  you  weren't? 

Mr.  Cesca.  I  was  not  aware  of  that  agreement. 

Mr.  Chertoff.  Did  you  know  Secretary  Bentsen  had  told  Mr. 
Cutler  by  July  1  he  would  be  getting  the  transcripts? 

Mr.  Cesca.  I  was  not  aware  of  that  agreement. 

Mr.  Chertoff.  Nobody  told  you  about  that? 

Mr.  Cesca.  No,  they  did  not. 

Mr.  Chertoff.  Was  it  your  belief 

The  Chairman.  Was  that  July  1? 

Mr.  Chertoff.  July  1.  As  of  July  1,  there  was  an  agreement. 

The  Chairman.  As  of  July  1,  there  was  an  agreement? 

Mr.  Chertoff.  Yes,  that's  23  days  before  you  agreed  to  it.  You 
did  not  know  that;  right? 

Mr.  Cesca.  I  did  not  know  that. 

Mr.  Chertoff.  Is  it  your  position  that  when  the  materials  were 
sent  over  to  the  White  House  on  July  23 — and  I  take  it  this  was 
urgent — you  were  getting — they  were  pressing  you  to  get  it  over 
there  on  July  23.  Was  it  your  belief  that,  as  of  July  23,  the  Senate 
had  completed  all  of  its  depositions? 

Mr.  Cesca.  As  of  July  23,  it  was  my  belief  that  the  Senate  had 
not  completed  its  depositions. 

Mr.  Chertoff.  Did  you  know  there  were  at  least  a  couple  wit- 
nesses left? 

Mr.  Cesca.  I  didn't  know  how  many  there  were,  but  I  was  aware 
that  the  Senate  had  not  completed  all  their  depositions. 

Mr.  Chertoff.  Did  that  issue  come  up  as  a  reason  not  to  turn 
the  depositions  over? 

Mr.  Cesca.  It  did  not  come  up. 

Mr.  Chertoff.  Do  you  want  to  guess  who  the  person  from  the 
White  House  was  deposed  the  very  next  day  on  the  24th? 

Mr.  Cesca.  Do  I  want  to  guess? 

Mr.  Chertoff.  Do  you  know? 

Mr.  Cesca.  No,  I  don't  know. 

Mr.  Chertoff.  Did  you  know  it  was  Harold  Ickes? 

Mr.  Cesca.  No,  I  didn't  know  that. 

Mr.  Chertoff.  Finally,  I  want  to  ask  you  this,  Mr.  Cesca.  If  you 
believed  the  investigation  was  complete  as  of  July  23,  why  did 
you — what  was  your  reaction  4  days  later  when  you  got  a  memo 
from  Mr.  Knight  saying  that  the  view  of  the  Secretary  was  you 
shouldn't  turn  over  the  same  transcripts  to  the  Senate  because  the 
view  of  the  Secretary  was,  "Your  inquiry  cannot  be  considered  com- 
plete until  the  Office  of  Government  Ethics  has  advised  you  that 
it  has  all  the  information  necessary  to  issue  its  opinion"?  Did  you 
think  that  was  inconsistent? 

Mr.  Cesca.  I  don't  think  it  was  inconsistent  because  the  distinc- 
tion there  was  that  even  though  our  investigation  was  complete, 
the  report  of  investigation  was  not  complete.  It  was  pending  the  re- 
ceipt of  comments  that  we  were  expected  to  receive  from  the  Office 
of  Government  Ethics. 
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Mr.  Chertoff.  So  it  was  complete  enough  to  go  to  the  White 
House  but  not  complete  enough  to  have  the  same  transcripts  sent 
over  here.  Is  that  it? 

Mr.  Cesca.  Right. 

Mr.  Chertoff.  Thank  you,  Mr.  Chairman. 

The  Chairman.  Counsel,  try  to  wrap  it  up,  please. 

Mr.  Ben-Veniste.  Yes,  I  will  be  very  brief,  I  think.  The  notion, 
if  I  follow  Mr.  ChertofTs  reasoning,  that  he  raised  the  question  of 
Mr.  Ickes  testifying  on  July  24  in  the  Senate  deposition  after  the 
transcripts  had  been  sent  over  on  July  23  is  that  somehow,  the  in- 
formation contained  in  the  transcripts  would  make  their  way  into 
Mr.  Ickes'  mind  so  that  he  could  have  the  benefit  of  those  to  tailor 
his  testimony  on  July  24.  That's  what  would  have  concerned  you; 
right,  Mr.  Cottos? 

Mr.  Cottos.  Yes,  it  is. 

Mr.  Ben-Veniste.  Mr.  Cesca. 

Mr.  Cesca.  That  would  have  concerned  me  if  that  had  taken 
place. 

Mr.  Ben-Veniste.  Now,  in  fact,  if  we  can,  in  the  words  of  Sen- 
ator Bentsen  yesterday,  get  into  the  world  of  reality,  what  actually 
happened  was  that  Mr.  Ickes  testified  on  the  24th  in  a  manner  in- 
consistent with  every  other  witness  at  a  particular  meeting.  His  in- 
consistency then  forms  the  basis  for  questioning  whether  there  was 
some  divulging  of  information  later  on  when  Mr.  Altman  is  ques- 
tioned in  public  hearings.  So  the  notion  is  exactly  the  opposite  of 
what  the  facts  are.  Do  you  follow  that,  Mr.  Cesca? 

Mr.  Cesca.  Right. 

Mr.  Ben-Veniste.  Does  this  seem,  in  passing,  strange  to  you? 

Mr.  Cesca.  It  seems  strange  to  me. 

Mr.  Ben-Veniste.  I  have  nothing  further. 

The  Chairman.  Senator  Sarbanes. 

Senator  Sarbanes.  No. 

The  Chairman.  I  want  to  thank  the  witnesses  for  their  appear- 
ance. We  will  resume  at  1:45  p.m.  We  stand  in  recess. 

[Whereupon,  at  12:40  p.m.,  the  hearing  was  recessed,  to  be  recon- 
vened at  1:45  p.m.  this  same  day.] 


139 

AFTERNOON  SESSION 

The  Chairman.  I  am  going  to  ask  the  witnesses  at  this  time  if 
they  would  rise  for  the  purpose  of  taking  the  oath. 

[Whereupon,  Edward  Knight,  Kenneth  R.  Schmalzbach,  Stephen 
J.  McHale,  Robert  M.  McNamara,  Jr.,  and  David  Dougherty,  were 
called  as  witnesses  and,  having  first  been  duly  sworn,  were  exam- 
ined and  testified  as  follows:] 

The  Chairman.  We  will  start  with  Mr.  Knight  and  go  right  on 
over.  If  anyone  has  a  statement  to  submit  for  the  record  or  wants 
to  make  an  opening  statement,  we  will  be  happy  to  receive  them. 

SWORN  TESTIMONY  OF  EDWARD  KNIGHT 

GENERAL  COUNSEL,  U.S.  DEPARTMENT  OF  THE  TREASURY 

FORMER  EXECUTIVE  SECRETARY  OF  THE  TREASURY 

DEPARTMENT  AND  SPECIAL  ASSISTANT  TO  THE  SECRETARY 

Mr.  Knight.  No,  sir. 

SWORN  TESTIMONY  OF  KENNETH  R.  SCHMALZBACH 

ASSISTANT  GENERAL  COUNSEL,  GENERAL  LAW  AND  ETHICS 

U.S.  DEPARTMENT  OF  THE  TREASURY 

Mr.  Schmalzbach.  No,  sir. 

SWORN  TESTIMONY  OF  STEPHEN  J.  McHALE 

DEPUTY  ASSISTANT  GENERAL  COUNSEL,  GENERAL  LAW  AND 

ETHICS,  U.S.  DEPARTMENT  OF  THE  TREASURY 

Mr.  McHale.  No,  sir. 

SWORN  TESTIMONY  OF  ROBERT  M.  McNAMARA,  JR. 

ASSISTANT  GENERAL  COUNSEL,  ENFORCEMENT 

U.S.  DEPARTMENT  OF  THE  TREASURY 

Mr.  McNamara.  No,  sir. 

SWORN  TESTIMONY  OF  DAVID  DOUGHERTY 

ATTORNEY  ADVISOR,  GENERAL  LAW  AND  ETHICS 

U.S.  DEPARTMENT  OF  THE  TREASURY 

Mr.  Dougherty.  No,  sir. 

Mr.  DOBROVIR.  I'm  William  Dobrovir,  counsel  for  Mr.  Dougherty, 
and  I  have  a  very  brief  statement. 

The  other  witnesses  on  this  panel  were  told  a  month  ago  that  the 
Committee  wanted  their  testimony,  and  their  depositions  were 
taken  about  2  weeks  ago,  and  they  presumably  have  had  the  tran- 
scripts of  their  depositions  for  at  least  some  days.  The  Committee 
informed  them  on  or  before  October  30  that  they  were  to  testify 
today,  and  the  Treasury  Department  provided  them  with  counsel 
to  assist  them  to  prepare  for  this  hearing. 

The  Committee's  intention  to  take  Mr.  Dougherty's  deposition 
was  not  confirmed  to  him  until  noon  on  Monday,  November  6.  His 
deposition  was  taken  beginning  at  4:30  p.m.  that  same  day.  Mr. 
Dougherty  was  informed  at  8  a.m.  yesterday  that  the  Committee 
wished  him  to  testify  today.  He  immediately  called  and  asked  me 
to  represent  him.  I  did  not  receive  a  transcript  of  Mr.  Dougherty's 
deposition  until  about  7  p.m.  yesterday. 
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I  just  want  to  be  on  the  record,  Mr.  Dougherty  has  not  had  suffi- 
cient time  to  prepare  properly  for  this  hearing,  unHke  the  other 
witnesses.  However,  he  will  answer  your  questions  to  the  best  of 
his  ability. 

The  Chairman.  I  appreciate  that.  If  we  have  any  difficulty,  be 
sure  that  we  will  give  Mr.  Dougherty  the  opportunity  to  reappear, 
if  that  is  necessary.  So,  I  hope  that  that  does  not  take  place.  I'm 
going  to  ask  now  that  we  proceed. 

Why  don't  we,  for  purposes  of  the  record,  have  the  witnesses 
again,  from  left  to  right  as  I'm  looking  out,  introduce  themselves 
with  their  title.  We  will  start  with  Mr.  Knight. 

Mr.  Knight.  Mr.  Chairman,  I'm  the  General  Counsel  for  the 
Treasury  Department,  Edward  Knight. 

Mr.  SCHMALZBACH.  I'm  Kenneth  Schmalzbach,  the  Assistant 
General  Counsel  for  General  Law  and  Ethics. 

Mr.  McHale.  I'm  Stephen  McHale,  the  Deputy  Assistant  General 
Counsel  for  General  Law  and  Ethics. 

Mr.  McNamara.  I'm  Robert  McNamara,  Assistant  General  Coun- 
sel for  Enforcement. 

Mr.  Dougherty.  I'm  David  Dougherty.  I'm  an  attorney  advisor 
in  Mr.  Schmalzbach  and  McHale's  office.  That  is  the  administra- 
tive— general  law  and  ethics. 

The  Chairman.  Mr.  Chertoff. 

Mr.  Chertoff.  Thank  you,  Mr.  Chairman. 

Mr.  Dougherty,  let  me  just  begin  with  you  and  ask  you  a  ques- 
tion that  came  up  this  morning.  Am  I  correct  that  it  was  in  early 
July  1994  that  you  became  aware  of  the  fact  that  the  General 
Counsel  of  the  RTC,  Ellen  Kulka,  was  concerned  about  Treasury 
not  providing  information  to  anybody  that  came  from  the  RTC's 
depositions? 

Mr.  Dougherty.  I  believe,  sir,  that's  a  little  bit  more  specific 
than  what  I  knew.  I  knew  early  in  July  that  Ms.  Kulka  was  very 
concerned  that  no  RTC  information  be  disseminated,  of  any  kind, 
be  disseminated  by  anybody  but  RTC. 

Mr.  Chertoff.  You  knew  that  as  early  as  July  from  Mr.  Sch- 
malzbach? 

Mr.  Dougherty.  Mr.  Schmalzbach  had  reported  to  me — reported 
a  conversation  he  had  with  Ms.  Kulka  to  that  effect. 

Mr.  Chertoff.  As  of  early  July? 

Mr.  Dougherty.  To  the  best  of  my  recollection,  it  was  early  July. 
I  emphasize,  it  did  not  go  to  any  specific  things.  In  fact,  the  con- 
versation had  to  do  not  with  what  we  are  talking  about  today  but 
with  the  documents  that  were  produced  for  the  hearings  last  year. 

Mr.  Chertoff.  Now,  Mr.  Schmalzbach,  you  were  an  Assistant 
General  Counsel  at  Treasury  last  year,  in  the  summer  of  1994? 

Mr.  Schmalzbach.  Yes,  sir. 

Mr.  Chertoff.  You  have  to  use  the  mike. 

Mr.  Schmalzbach.  Yes. 

Mr.  Chertoff.  In  connection  with  that,  were  you  assigned  to  as- 
sist in  preparation  of  the  Secretary  and  other  witnesses  in  connec- 
tion with  upcoming  hearings  in  the  House  and  Senate  related  to 
the  contacts  between  Treasury  officials  and  White  House  officials 
about  Whitewater? 
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Mr.  SCHMALZBACH.  It  was  my  responsibility  to  assist  in  prepar- 
ing the  Secretary.  We  were  also  considering  what,  if  any,  assist- 
ance would  be  given  to  other  Treasury  witnesses. 

Mr.  Chertoff.  Am  I  correct  that  at  least  when  the  process  was 
in  the  early  stages,  which  is  to  say  in  March  and  April  and  May 
and  even  as  late  as  June,  you  had  it  in  mind  that  you  would  be 
playing  some  kind  of  a  role  with  respect  to  preparing  not  only  the 
Secretary  but  other  Treasury  witnesses  including  Mr.  Altman,  Ms. 
Hanson,  and  Mr.  Foreman? 

Mr.  SCHMALZBACH.  Again,  that  possibility  was — I  don't  know 
when  I  started  thinking  about  preparing  them  for  Congressional 
hearings.  But  when  I  started  working  on  this  in  the  spring,  we 
were  trjdng  to  figure  out  what  we  ought  to  do  by  way  of  assisting 
other  Treasury  witnesses  in  testifying  about  their  official  duties. 

Mr.  Chertoff.  Now,  at  the  same  time  that  you  were  doing  that, 
as  of  June  1994,  were  you  also  having  conversations  with  Francine 
Kerner  regarding  her  responsibilities  as  Counsel  for  the  Inspector 
General  in  connection  with  the  Inspector  General's  inquiry? 

Mr.  SCHMALZBACH.  Not  other  than  a  very  brief  discussion  regard- 
ing a  memorandum  that  I  understood  Francine  had  drafted  for  the 
Deputy  Inspector  General  to  send  to  Jean  Hanson  regarding  Fran- 
cine's  role. 

Mr.  Chertoff.  That  memorandum  which  we  heard  about  this 
morning  basically  said  that  Ms.  Kerner  was  not  to  be  reporting 
about  the  investigation  or  discussing  the  substance  of  the  investi- 
gation with  anybody  but  the  Inspector  General;  am  I  correct  about 
that? 

Mr.  SCHMALZBACH.  I'm  sorry.  Could  you  repeat  that? 

Mr.  Chertoff.  That  memorandum  said  that  Ms.  Kerner  was  not 
to  be  reporting  to  anybody  or  discussing  the  substance  of  the  inves- 
tigation with  anybody  except  for  the  Inspector  General? 

Mr.  SCHMALZBACH.  What  the  memorandum  says  it  says.  That's 
not  an  exact  quote. 

Mr.  Chertoff.  Is  that  your  recollection  of  it? 

Mr.  SCHMALZBACH.  I'm  lousy  on  remembering  language  in  docu- 
ments. Whatever  it  says  it  says. 

Mr.  Chertoff.  You  are  lousy  at  remembering  language  in  docu- 
ments. Excuse  me  for  a  minute. 

You  have  before  you  a  letter  of  June  27,  1994,  to  Jean  Hanson 
from  Robert  Cesca.  It  is  document  389. 

Mr.  SCHMALZBACH.  I'm  not  sure  that  I  do. 

Mr.  Chertoff.  We  will  make  sure  you  get  another  copy.  We  will 
have  someone  walk  it  down  to  you.  Maybe  you  can  read  it  on  the 
screen.  Can  you  see  that? 

Mr.  SCHMALZBACH.  Yes. 

Mr.  Chertoff.  The  second  paragraph: 

Given  the  nature  of  the  inquiry,  we  have  therefore  agreed  that  Ms.  Kerner  and 
members  of  her  staff  will  report  solely  to  the  Inspector  General  on  any  matters  re- 
lating to  the  investigation.  Neither  Ms.  Kerner  nor  her  staff  will  communicate  any 
information  about  the  substance  of  this  inquiry  without  specific  authorization  from 
the  Inspector  General. 

Do  you  remember  seeing  that  letter? 

Mr.  SCHMALZBACH.  Yes. 

Mr.  Chertoff.  Did  you  see  it  on  or  around  June  27? 
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Mr.  SCHMALZBACH.  Yes. 

Mr.  Chertoff.  You  were  not  part  of  the  investigating  Inspector 
General's  staff;  correct? 

Mr.  ScHMALZBACH.  That's  correct. 

Mr.  Chertoff.  Now,  in  late  June  1994,  in  connection  with  your 
considering  what  your  duties  might  be  for  preparing  Treasury  wit- 
nesses for  the  hearings,  were  you  considering  how  the  fruits  of  the 
Inspector  General's  investigation,  the  deposition  transcripts,  the 
interviews  might  be  used  to  help  prepare  Treasury  witnesses? 

Mr.  SCHMALZBACH.  Yes. 

Mr.  Chertoff.  Tell  us  what  you  were  considering  about  that. 

Mr.  SCHMALZBACH.  Say  again? 

Mr.  Chertoff.  What  were  you  considering  about  that? 

Mr.  SCHMALZBACH.  Just  what  our  role  should  be.  There  were  a 
variety  of  possible  roles  from  none  whatsoever  to  assisting  them, 
asking — forming  questions  that  the  Senate  might  ask  them.  There 
were  a  host  of  possibilities. 

Mr.  Chertoff.  Wasn't  one  of  those  roles  to  see  if  it  was  possible 
to  get  information  from  the  Inspector  General's  investigation  and 
factfinding  and  get  that  information  to  the  Treasury  witnesses  so 
that  they  could  use  it  to  prepare? 

Mr.  SCHMALZBACH.  Yes. 

Mr.  Chertoff.  In  fact,  in  connection  with  that,  didn't  you  con- 
sider whether  you  might  use  the  information  obtained  from  the 
Treasury — from  the  Treasury  Inspector  General's  investigation  and 
depositions  to  prepare  the  witnesses,  without  telling  them  exactly 
what  the  source  was,  but  using  all  the  information  collected  from 
the  testimony  to  prepare  the  other  witnesses? 

Mr.  SCHMALZBACH.  I  have  seen  a  note  that  I  wrote  to  that  effect, 
so  yes,  I'm  sure  that  was  something  we  considered. 

Mr.  Chertoff.  Well,  just  so  we  enlighten  everybody  about  the 
note,  it  is  16000.  It  is  a  note  dated  June  21,  1994.  So  this  is  late 
June.  This  is  about  a  week  before  this  investigation  actually  got 
underway,  and  it  says,  "Wall  off  DF  from  IG  fact-finding."  DF  is 
Dennis  Foreman;  right? 

Mr.  SCHMALZBACH.  Yes. 

Mr.  Chertoff.  He  was  your  boss? 

Mr.  SCHMALZBACH.  Yes. 

Mr.  Chertoff.  He  was  one  of  the  critical  witnesses  in  the  inves- 
tigation? 

Mr.  SCHMALZBACH.  He  was  a  witness  in  the  investigation. 

Mr.  Chertoff.  You  expected  him  to  testify  before  Congress? 

Mr.  SCHMALZBACH.  We  recognized  that  as  a  possibility.  He  was 
actually  marginal.  But  certainly  that  was  possible. 

Mr.  Chertoff.  When  it  says  here,  "Wall  off  DF  from  IG  fact- 
finding," does  that  indicate  you  recognized  it  was  necessary  to  have 
Dennis  Foreman  walled  off  from  the  Inspector  General's  investiga- 
tion; right? 

Mr.  SCHMALZBACH.  I  am  not  sure  whether  that  was  something  I 
wrote  down  or  whether  it  was  something  that  Jane  Ley  told  me. 

Mr.  Chertoff.  You  wrote  it  down;  right? 

Mr.  SCHMALZBACH.  Right.  I  am  not  sure  it  was  something  I  said. 

Mr.  Chertoff.  You  think  the  Office  of  Government  Ethics  told 
you  that? 
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Mr.  SCHMALZBACH.  It  is  conceivable  Jane  Ley  told  me  that. 

Mr.  Chertoff.  She  is  from  the  Office  of  Government  Ethics. 

Mr.  SCHMALZBACH.  Right,  she's  their  Deputy  General  Counsel. 

Mr.  Chertoff.  They  are  the  people  who  judge  the  ethical  propri- 
ety here? 

Mr.  SCHMALZBACH.  Right. 

Mr.  Chertoff.  Your  understanding  is,  whether  it  was  your  own 
idea  or  her  idea,  you  knew  Dennis  Foreman  was  supposed  to  be 
walled  off;  right?  That's  what  it  says. 

Mr.  SCHMALZBACH.  I  knew  that  was  Jane  Ley's  view,  yes. 

Mr.  Chertoff.  Did  you  disagree  with  that? 

Mr.  SCHMALZBACH.  I  didn't  completely  agree  with  it. 

Mr.  Chertoff.  Did  you  decide  you  wanted  to  kind  of  get  around 
her  view? 

Mr.  SCHMALZBACH.  No. 

Mr.  Chertoff.  Well,  the  next  sentence  says,  "But  DF  and  JH" — 
JH  I  guess  is  Jean  Hanson;  right? 
Mr.  SCHMALZBACH.  Yes. 

Mr.  Chertoff.  "Does  need  info,  as  [Key]  Treasury  witness.  May- 
be in  preparing  DF  and  JH,  no  need  to  ID  what  source  of  facts." 
Was  your  thought  here  that  you  could  use  the  information  gained 
from  transcripts  of  depositions  to  prepare  Jean  Hanson  and  Dennis 
Foreman  but  you  simply  wouldn't  tell  them  exactly  where  you  got 
this  information  as  you  prepared  them? 

Mr.  SCHMALZBACH.  That  appears  to  be  what  that  thought  was. 

Mr.  Chertoff.  Was  this  designed  as  a  way  of  kind  of  getting 
around  this  notion  of  a  wall  between  Mr.  Foreman  and  the  inves- 
tigation? 

Mr.  SCHMALZBACH.  No. 

Mr.  Chertoff.  So  when  you  say  here,  "But  DF  does  need  info, 
as  Treasury  witness.  Maybe  in  preparing  DF  and  JH,  no  need  to 
ID  what  source  of  facts,"  that  wasn't  your  idea  of  how  to  respond 
to  the  earlier  sentence  about  walling  off  Mr.  Foreman  from  IG  fact- 
finding? 

Mr.  SCHMALZBACH.  No,  that's  not  what  I  meant. 

Mr.  Chertoff.  That's  not  what  you  meant? 

Mr.  SCHMALZBACH.  No.  We 

Mr.  Chertoff.  You  have  no  doubt  that  you  wrote  it,  though? 

Mr.  SCHMALZBACH.  Oh,  no. 

Mr.  Chertoff.  As  the  investigation  continued,  you  had  conversa- 
tions with  Ms.  Kerner  about  a  number  of  subjects;  correct? 

Mr.  SCHMALZBACH.  Yes. 

Mr.  Chertoff.  You  talked  to  her  about  scheduling? 

Mr.  SCHMALZBACH.  Yes. 

Mr.  Chertoff.  There  came  a  time  when  she  gave  you  transcripts 
of  the  depositions? 

Mr.  SCHMALZBACH.  Yes. 

Mr.  Chertoff.  When  was  the  first  time  she  gave  you  transcripts 
of  the  depositions? 

Mr.  SCHMALZBACH.  I  am  not  sure  exactly  when  it  was.  It  was 
sometime  on  or  after  July  8  and  before  July  13. 

Mr.  Chertoff.  Do  you  remember  how  many  you  got? 

Mr.  SCHMALZBACH.  No,  not  precisely.  My  sense  of  it  is  4  to  6  but 
I  don't  remember. 
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Mr.  Chertoff.  Four  to  6  depositions.  Given  the  fact  that  I  think 
the  depositions  began  being  taken  on  the  6th,  is  it  fair  to  say  that 
she  started  giving  you  transcripts  relatively  soon  after  they  were 
prepared? 

Mr.  SCHMALZBACH.  She  gave  them  to  me  sometime  between  July 
8  and  July  13. 

Mr.  Chertoff.  Now,  on  July  13  what  did  she  do?  What  did  she 
do  on  July  13?  Did  she  ask  for  them  back? 

Mr.  SCHMALZBACH.  At  some  point  on  or  before  July  13  she  asked 
for  them  back. 

Mr.  Chertoff.  Did  she  tell  you  why? 

Mr.  SCHMALZBACH.  I  don't  remember  whether  she  did  or  not. 

Mr.  Chertoff.  What  was  your  reaction  to  that? 

Mr.  SCHMALZBACH.  I  gave  them  back  to  her. 

Mr.  Chertoff.  Were  you  irritated? 

Mr.  SCHMALZBACH.  I  don't  recall  being  irritated. 

Mr.  Chertoff.  You  don't  recall  being  irritated? 

Mr.  SCHMALZBACH.  No. 

Mr.  Chertoff.  Do  you  recall  having  a  conversation  with  her 
about  it? 

Mr.  SCHMALZBACH.  No. 

Mr.  Chertoff.  No  recollection  whatsoever? 

Mr.  SCHMALZBACH.  No. 

Mr.  Chertoff.  Excuse  me  for  a  moment. 

When  did  you  get  the  transcripts  back  again?  You  returned  them 
on  or  around  July  13. 

Mr.  SCHMALZBACH.  On  July  18. 

Mr.  Chertoff.  They  came  back  on  July  18? 

Mr.  SCHMALZBACH.  Right. 

Mr.  Chertoff.  What  did  she  tell  you  in  connection  with  giving 
you  back  these  transcripts  on  July  18? 

Mr.  SCHMALZBACH.  I  don't  remember  what  she  told  me.  I  am  not 
sure  they  were  physically  handed  to  me  in  any  case  and  I  don't  re- 
member a  conversation. 

Mr.  Chertoff.  Did  they  come  with  an  E-mail,  a  message  of  some 
kind,  a  memorandum? 

Mr.  SCHMALZBACH.  Not  that  I  recall. 

Mr.  Chertoff.  Did  you  have  any  conversation  or  communication 
with  her? 

Mr.  SCHMALZBACH.  I  don't  remember. 

Mr.  Chertoff.  Let  me  ask  you  whether  you  were  ever  aware  of 
an  E-mail  that  Ms.  Kerner  sent  to  Mr.  Cottos  in  connection  with 
her  giving  you  the  transcripts  on  July  18? 

Mr.  SCHMALZBACH.  Yes,  I  learned  about  it  in  listening  to  the  tes- 
timony this  morning. 

Mr.  Chertoff.  That  is  the  first  you  knew  about  it.  It  is  quite 
clear  in  your  mind,  is  it  not,  that  you  first  got  those  transcripts 
sometime  before  July  13  and  you  had  them  in  your  possession  for 
a  number  of  days  until  she  asked  for  them  back;  right? 

Mr.  SCHMALZBACH.  Yes. 

Mr.  Chertoff.  Then  you  got  them  back  again  on  July  18? 

Mr.  SCHMALZBACH.  Yes. 

Mr.  Chertoff.  Did  you  ever  ask  her  why  she  was  sending  the 
transcripts  back  and  forth  to  you. 
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Mr.  SCHMALZBACH.  I  may  have.  I  simply  don't  have  any  recollec- 
tion of  a  conversation  with  her  about  it. 

Mr.  Chertoff.  There  were  4  to  6  transcripts  as  you  recall? 

Mr.  SCHMALZBACH.  That's  my  best  guess  as  to  how  many  there 
were. 

Mr.  Chertoff.  Was  one  of  them  Ms.  Hanson's  transcript? 

Mr.  SCHMALZBACH.  I  believe  so,  yes. 

Mr.  Chertoff.  Do  you  remember  any  of  the  other  transcripts? 

Mr.  SCHMALZBACH.  Not  with  any  certainty.  For  some  reason,  Mr. 
Dudine — I  think  that  is  how  you  pronounce  his  name.  His  name 
sticks  in  my  mind. 

Mr.  Chertoff.  Mr.  Dudine  was  an  RTC  investigator? 

Mr.  SCHMALZBACH.  Actually,  I  don't  know  what  he  was. 

Mr.  Chertoff.  An  RTC  official? 

Mr.  SCHMALZBACH.  Yes,  he  was  an  RTC  employee. 

Mr.  Chertoff.  Besides  Mr.  Dudine  and  Ms.  Hanson,  do  you  re- 
member any  other  transcripts  you  got? 

Mr.  SCHMALZBACH.  No. 

Mr.  Chertoff.  During  this  period  of  time  within  this  week  or  so 
where  you  were  first  getting  the  transcripts  with  Ms.  Kerner,  were 
you  having  contact  with  lawyers  for  some  of  the  individual  wit- 
nesses, such  as  Mr.  Altman  and  Ms.  Hanson? 

Mr.  SCHMALZBACH.  Yes. 

Mr.  Chertoff.  Do  you  remember  who  you  were  having  contact 
with? 

Mr.  SCHMALZBACH.  Harvey  Pitt,  John  Keeney,  Paul  Curnan,  pos- 
sibly Bob  Bauer. 

Mr.  Chertoff.  Richard  Beatty? 

Mr.  SCHMALZBACH.  I  may  have.  I  certainly  was  aware  that  Mr. 
Beatty  had  spoken  to  someone  in  the  Department.  I'm  not  sure 
whether  I  talked  to  him  directly  or  not. 

Mr.  Chertoff.  Mr.  Pitt  was  Ms.  Hanson's  lawyer? 

Mr.  SCHMALZBACH.  Correct. 

Mr.  Chertoff.  Mr.  Beatty  and  Mr.  Curnan  were  Mr.  Altman's 
lawyers? 

Mr.  SCHMALZBACH.  That's  right. 

Mr.  Chertoff.  Did  you  have  discussions  during  this  period  in 
early  July  about  these  lawyers  complaining  about  the  fact  that  the 
Inspector  General  didn't  want  to  have  one  witness  know  what  an- 
other witness  was  going  to  say? 

Mr.  SCHMALZBACH.  It  might  have  happened.  I  don't  remember 
any  such  conversations. 

Mr.  Chertoff.  Well,  let's  go  to  your  to-do  list  of  July  9,  1988  and 
1989.  It  is  in  front  of  you.  Do  you  have  that? 

Mr.  SCHMALZBACH.  Yes. 

Mr.  Chertoff.  Let's  go  over  to  the  next  page.  At  the  beginning, 
it  says: 

Cooperation — Beatty  conversations?  Continue  to  permit  IG  demands  to  interfere 
with  preparing  other  Treasury  witnesses?  IG  doesn't  want  one  Treasury  witness  to 
know  what  another  Treasury  witness  will  say,  but  that  is  normal  preparation  for 
Congressional  hearings. 

And  then  it  goes  on  to  say: 

The  specifics:  Debrief  witnesses  after  IG  testimony;  Foreman  already,  Hanson 
deposition  today.  Share  IG  transcripts  once  received/IG  finished. 
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What  were  the  discussions  surrounding  these  entries? 

Mr.  SCHMALZBACH.  The  discussions  surrounding  these  entries 
were  with  other  attorneys  in  the  Department  who  were  preparing 
Secretary — who  were  working  on  preparing  Secretary  Bentsen  for 
testimony. 

Mr.  Chertoff.  Was  Mr.  Beatty  one  of  the  attorneys  in  the  De- 
partment? 

Mr.  SCHMALZBACH.  No. 

Mr.  Chertoff.  He  was  a  lawyer  for  Mr.  Altman? 

Mr.  SCHMALZBACH.  Right. 

Mr.  Chertoff.  Were  the  lawyers  for  Mr.  Altman  or  Ms.  Hanson 
complaining  to  you  about  the  way  the  Inspector  General  was  trying 
to  keep  the  information  from  circulating  around? 

Mr.  SCHMALZBACH.  I  don't  believe  they  were  complaining  to  me. 

Mr.  Chertoff.  Did  Mr.  Beatty — did  you  learn  they  were  com- 
plaining to  Mr.  Knight? 

Mr.  SCHMALZBACH.  I  actually  don't  remember  them  complaining 
about  the  IG.  Probably  if  I  were  in  their  shoes  I  would  have  been. 

Mr.  Chertoff.  Mr.  Knight,  do  you  remember  Mr.  Beatty  com- 
plaining to  you  about  the  direction  of  the  Inspector  General  in- 
quiry? 

Mr.  Knight.  No,  I  received  no  complaints  about  the  IG  inquiry. 

Mr.  Chertoff.  Mr.  Schmalzbach,  look  at  your  notes,  16019.  It  is 
in  front  of  you. 

You  see  there  it  says  at  the  top  "EK  7/13/94." 

Mr.  SCHMALZBACH.  Yes. 

Mr.  Chertoff.  It  was  your  habit  to  write  contemporaneous  notes 
in  your  record  book  of  conversations  or  meetings;  right? 

Mr.  SCHMALZBACH.  Or  notes  in  advance  of  a  conversation. 

Mr.  Chertoff.  Who  does  EK  refer  to? 

Mr.  SCHMALZBACH.  Ed  Knight. 

Mr.  Chertoff.  That's  the  man  sitting  to  your  right;  right? 

Mr.  SCHMALZBACH.  Right. 

Mr.  Chertoff.  What  is  this  entry  here,  "Beatty  concern  about 
direction  of  IG  inquiry"?  Does  this  indicate  that  Mr.  Knight  talked 
to  you  about  this,  told  you  about  it,  or  that  you  told  Mr.  Knight 
about  it? 

Mr.  SCHMALZBACH.  It  doesn't  really  resolve  it  one  way  or  the 
other.  It  could  have  been  either. 

Mr.  Chertoff.  What  happened  here  on  July  13? 

Mr.  SCHMALZBACH.  I  don't  remember. 

Mr.  Chertoff.  You  don't  remember? 

Mr.  SCHMALZBACH.  No. 

Mr.  Knight.  On  July  13,  I  was  on  a  plane  from  Naples,  Italy, 
with  Secretary  Bentsen. 

Mr.  Chertoff.  Mr.  Knight,  are  you  telling  me  you  didn't  talk  to 
Mr.  Schmalzbach  on  July  13,  then? 

Mr.  Knight.  I  don't  see  how  I  could  have. 

Mr.  Chertoff.  Did  you  have  a  phone  on  the  plane? 

Mr.  Knight.  There  might  have  been,  but  I  can  tell  you  I  was  not 
talking  about  this  on  a  phone  on  a  plane. 

Mr.  Chertoff.  What  about  the  day  before,  did  you  talk  to  him 
the  day  before? 
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Mr.  Knight.  No,  I  was  not  talking  to  the  office  about  this  subject 
at  the  time.  I  had  other  responsibiUties. 

Mr.  Chertoff.  So,  Mr.  Schmalzbach,  you  have  no  idea  why  you 
made  this  entry? 

Mr.  Schmalzbach.  No. 

Mr.  Chertoff.  Mr.  Knight,  are  you  saying  you  didn't  have  re- 
sponsibiUties involving  the  issue  of  the  direction  of  the  Inspector 
General's  inquiry  or  the  handling  of  the  transcripts? 

Mr.  Knight.  I'm  just  making  a  comment  about  the  date.  From 
July  7  through  July  13,  I  was  on  a  trip  with  Secretary  Bentsen  to 
a  G7  meeting  in  Naples,  Italy.  I  do  not  recall  talking  to  Ken  about 
this  subject  at  that  time.  I  don't  believe  I  did. 

Mr.  Chertoff.  You  were  back  on  July  14? 

Mr.  Knight.  I  was  back  on  July  14,  yes. 

Mr.  Chertoff.  Mr.  Schmalzbach,  did  you  talk  to  Mr.  Knight 
about  it  on  July  14? 

Mr.  Schmalzbach.  I  do  not  remember  talking  to  him  about  it  at 
all. 

Mr.  Chertoff.  This  was  a  note  to  yourself  to  raise  it  with  Mr. 
Knight? 

Mr.  Schmalzbach.  It  might  have  been. 

The  Chairman.  Let  me  ask  you  something.  You  have  this, 
"Beatty  concern  about  direction  of  Inspector  General's  inquiry." 
Now  Beatty  is  a  lawyer?  Who  is  Beatty? 

Mr.  Schmalzbach.  Yes,  he  was  one  of  Roger  Altman's  attorneys. 

The  Chairman.  So  somehow  in  your  diary  we  have  Roger  Alt- 
man's  lawyer  was  concerned  about  the  direction  of  the  Inspector 
Greneral's  inquiry;  right?  You  wrote  that,  didn't  you? 

Mr.  Schmalzbach.  Yes. 

The  Chairman.  Nobody  else  wrote  it.  What  did  you  mean  by 
that? 

Mr.  Schmalzbach.  I  don't  remember  why  I  wrote  it  down.  Pre- 
sumably it  was  information  that  had  come  to  my  attention  and  that 
I  felt  at  that  point  felt  I  should  talk  to  Ed  about  it.  I  don't  remem- 
ber ever  talking  to  Ed  about  it. 

Mr.  Chertoff.  Mr.  Knight,  were  you  in  contact  with  Mr.  Cutler 
on  a  regular  basis  in  July  1994,  about  when  Mr.  Cutler  could  get 
those  transcripts? 

Mr.  Knight.  No,  I  was  not. 

Mr.  Chertoff.  Did  you  have  conversations  with  him  in  July 
about  this  subject? 

Mr.  Knight.  I  don't  recall  any  conversations  with  Mr.  Cutler 
about  this  subject. 

Mr.  Chertoff.  When  did  you  first  learn  that  the  Secretary  of  the 
Treasury,  Mr.  Bentsen 

Mr.  Knight.  Not  about  the  depositions  at  all. 

Mr.  Chertoff.  On  the  issue  of  the  deposition  transcripts,  when 
did  you  first  learn  that  the  Secretary  and  Mr.  Cutler  had  reached 
an  agreement  about  that? 

Mr.  Knight.  Frankly,  I  didn't  know  until  the  testimony  yester- 
day of  Secretary  Bentsen  that  there  was  such  an  agreement. 

Mr.  Chertoff.  You  didn't  know  until  yesterday's  testimony  there 
was  an  agreement  between  Mr.  Bentsen  and  Mr.  Cutler  on  this? 
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Mr.  Knight.  I  was  asked  by  the  IG's  Office  to  inquire  about  Sec- 
retary Bentsen's  opinion  with  regard  to  the  disposition  of  the  depo- 
sitions. I  discussed  it  with  him  around  July  22  or  July  23.  He  told 
me  he  thought  that  it  was  reasonable  for  us  to  cooperate  with  Mr. 
Cutler's  office,  and  then  I  communicated  that  sometime  after  that 
to  Mr.  Cesca. 

Mr.  Chertoff.  That's  the  first  time  you  had  a  conversation  with 
Mr.  Bentsen  or  Mr.  Cutler  about  the  issue  of  getting  the  tran- 
scripts at  the  White  House? 

Mr.  Knight.  Yes,  I  never  discussed  this  with  Mr.  Cutler.  The  dis- 
cussions with  Mr.  Cutler  that  I  had  were  about  documents  at  the 
beginning  of  the  process,  not  about  depositions. 

Mr.  Chertoff.  Well,  let  me  read  you  from  Mr.  Cutler's  testimony 
in  his  deposition.  This  starts  at  page  36.  This  is  to  Mr.  Cutler: 

Question:  Well,  to  the  extent  you  can  recall  any  discussion  about  it,  did  you  ask 
Mr.  Bentsen  about  collaborating  and  getting  the  information  gained  by  the  Inspec- 
tors General  from  Treasury  witnesses  having  that  furnished  to  the  White  House? 

Answer:  I  believe  either  before  Mr.  Summers  came  in  or  at  the  very  end  of  the 
lunch,  yes. 

This  refers  to  a  lunch  on  June  21: 

Question:  What  did  the  Secretary  say? 

Answer:  He  agreed  in  principle  with  the  idea  that  we  should  share  and  collabo- 
rate. I  believe  it  was  left  that  I  would  work  it  out  with  Mr.  Knight,  his  special  as- 
sistant, or  that  Jane  and  Sheila  would  work  it  out  with  Mr.  Knight  or  other  people 
in  the  Treasury. 

Did  you  know  about  that  at  the  end  of  June? 

Mr.  Knight.  I  did  not. 

Mr.  Chertoff.  I  will  continue  at  page  43: 

Question:  Either  at  the  meeting  on  the  21st  or  afterwards  in  the  period  before  you 
actually  began  your  internal  review,  when  you  had  phone  calls  with  Mr.  Bentsen, 
did  Mr.  Bentsen  agree  with  you  to  fiimish  transcripts  of  the  Inspector  General  depo- 
sitions for  purposes  of  your  use  in  your  internal  review? 

Answer:  Well  recollection  is  that  an  agreement  had  been  reached  either  at  his  di- 
rection or  with  his  approval  and  reached  at  the  Ed  Knight  level  that  we  would  make 
our  witnesses  available  as  had  been  requested,  I  think  by  Mr.  Cesca  and  that  we 
would  see  the  transcripts  of  the  testimony  taken  by  the  Treasury  Inspectors  General 
of  not  only  our  own  witnesses  but  of  the  Treasury  witnesses  as  well.  My  conversa- 
tions with  Mr.  Bentsen  after  that  were  to  express  concern  that  we  had  not  yet  re- 
ceived the  transcripts. 

Did  you  know  about  agreements  at  the  Ed  Knight  level  that  took 
place  before  the  July  23? 

Mr.  Knight.  There  was  no  agreement  with  me.  I  became  aware 
that  there  was  an  issue  around  July  22.  I  received  a  request  from 
Mr.  Cesca's  office  to  ask  the  Secretary  his  opinion,  and  I  did  that 
and  conveyed  that  back. 

Mr.  Chertoff.  All  right.  Page  47: 

Question:  As  of  the  beginning  of  July,  did  you  have  a  concept  of  the  timeframe 
within  which  you  would  receive  those  transcripts? 

This  is  Mr.  Cutler's  answer: 

Answer:  Yes.  I  believe  we  expected  to  receive  them  as  soon  as  they  had  been — 
as  soon  as  the  interviews  had  been  completed,  the  transcripts  had  been  prepared 
and  verified. 

Question:  Your  understanding  was  you  would  get  the  transcripts  on  a  rolling 
basis? 

Answer:  Yes. 

Question:  From  whom  did  you  get  that  understanding  at  Treasury? 
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Answer:  I  believe  we  had  that  understanding  from  a  combination  of  my  talks  with 
the  Secretary  and  Mr.  Knight.  It  may  have  been  also  there  was  such  an  understand- 
ing at  a  lower  level. 

Was  there  another  Mr.  Knight  operating  on  behalf  of- 


Mr.  Knight.  He  mentioned  me  obviously  because  I  was  assisting 
the  Secretary,  but  I  believe  if  you  parse  that  sentence  out,  he  said 
I  believe  it  may  be  at  other  levels. 

I  don't  see  that  that  is  an  unqualified  statement  of  where  he  re- 
ceived this.  All  I  can  attest  to  is  what  my  memory  is  and  my  mem- 
ory is  that  I  communicated  first  to  the  Secretary  about  this  on  July 
22  or  23. 

Mr.  Chertoff.  Page  49,  we're  getting  more  specific: 

Question:  Did  anybody  from  Treasury  talk  to  you  personally  about  any  restrictions 
being  placed  on  your  use  of  the  transcripts  at  the  point  in  time  you  were  beginning 
to  go  forward  with  your  interviewing  process,  the  beginning  of  July? 

Answer:  My  recollection  is  I  had  discussions  with  Mr.  Knight  about  the  timing  of 
when  we  would  receive  the  transcripts  in  which  he  indicated  to  me  that  there  were 
some  objections  from  within  the  Treasiuy  at  lower  levels  as  to  delivering  us  the 
transcripts  on  a  seriatim  basis. 

Did  that  happen? 

Mr.  Knight.  I  did  not  discuss  them  with  him.  I  believe  those  dis- 
cussions occurred  at  another  level.  The  letter  that  evidences  those 
limitations,  as  you  know,  is  from  Mr.  McHale  to  Ms.  Sherburne, 
and  that's  where  the  discussions  occurred. 

Mr.  Chertoff.  I  know  there  is  a  letter  on  July  23.  We  are  here 
at  the  beginning  of  July  with  Mr.  Cutler.  You  know  Mr.  Cutler; 
right? 

Mr.  Knight.  Yes,  I  do. 

Mr.  Chertoff.  You  have  certainly  talked  to  him  on  many  occa- 
sions? 

Mr.  Knight.  I  wouldn't  say  many  occasions.  I  remember  my  dis- 
cussions with  Mr.  Cutler  because  of  his  stature,  importance,  who 
he  is.  I  just  do  not  have  a  memory  of  a  discussion  such  as  the  one 
that  you  are  describing  there.  It  is — we  are  talking  about  events 
that  occurred  well  over  a  year  ago. 

Mr.  Chertoff.  I  have  to  keep  going.  I  have  to  try  and  refresh 
your  memory. 

Question:  When  did  you  have  that  conversation? 

Answer:  I  cannot  be  certain  but  1  had  a  number  of  conversations  with  Mr.  Knight 
throughout  July. 

Question:  What  did  he  tell  you  were  the  objections? 

Answer:  Once  again,  I  think  in  our  conversations  it  was  fairly  general.  It  was  the 
issue  of  whether  before  the  completion  of  an  Inspector  General  investigation  it 
would  be  appropriate  for  any  of  the  transcripts  to  be  shown  to  anybody. 

Now,  did  you  know,  Mr.  Knight,  there  were  objections  from  with- 
in Treasury  to  turning  over  the  transcripts? 

Mr.  Knight.  I  knew  that  there  was  a  debate  going  on.  I  do  not 
know  if  I  would  characterize  it  as  objections.  I  had  no  extensive 
discussions  about  this  around  July  22.  My  assignment  was  to  find 
out  what  Secretary  Bentsen's  opinion  was  on  this  subject. 

Mr.  Chertoff.  What  was  your  understanding  of  the  debate? 

Mr.  Knight.  That  Mr.  Cesca  hadn't  resolved  in  his  mind  whether 
they  should  be  turned  over  and  that  there  were  competing  concerns 
and  that  he  wanted  the  Secretary's  views. 
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Mr.  Chertoff.  And  you  are  telling  us  that  you  did  not  have  on- 
going discussions  with  Mr.  Cutler  throughout  July  based  on  an 
agreement  that  he  evidently  had  with  Mr.  Bentsen  in  which  you 
discussed  the  timing  of  turning  over  the  transcripts;  that  did  not 
happen? 

Mr.  Knight.  No,  I  just  don't  have  a  memory  of  it. 

Mr.  Chertoff.  You  will  agree  with  me  you  had  over  half-a-dozen 
conversations  with  Mr.  Cutler  during  that  period  of  time? 

Mr.  Knight.  In  early  May  I  had  discussions  with  Mr.  Cutler  and 
I  had  some  discussions  with  him  at  the  beginning  of  July  with  re- 
gard to  his  viewing  of  sensitive  documents  that  we  had  agreed  to 
share  with  him.  Those  were  documents  that  we  were  not  going  to 
give  him  custody  of.  He  asked  to  see  those,  and  I  brought  them 
over  for  him  to  see. 

Mr.  Chertoff.  The  point  of  this,  Mr.  Knight,  is  we  are  trying  to 
figure  out  who  made  the  decision  to  get  the  transcripts  over.  Mr. 
Bentsen  told  us  yesterday  and  Mr.  Cutler  told  us  in  his  deposition 
that  there  was  an  agreement  well  before  July  23.  Evidently,  the  In- 
spector General  was  under  the  illusion  that  he  was  making  the  de- 
cision on  July  23  when  apparently  the  deal  was  already  done  at  a 
higher  level.  Mr.  Cutler  has  introduced  you  into  this  mix,  which  is 
why  I'm  pursuing  it. 

Didn't  you  have  a  meeting  with  Mr.  Cutler  at  the  White  House 
on  July  6  with  Mr.  McNamara? 

Mr.  Knight.  We  provided  him  access  to  the  sensitive  documents. 

Mr.  Chertoff.  Did  the  issue  of  transcripts  come  up? 

Mr.  Knight.  It  did  not.  I  can  only  tell  you,  Mr.  Chertoff,  that  be- 
cause this  issue  has  been  of  some  importance  in  the  ensuing  period, 
I  have  searched  my  memory  thoroughly,  and  my  only  recollection 
is  around  that  period,  and  as  I  read  Mr.  Cutler's,  or  hear  Mr.  Cut- 
ler's statements,  they  seem  to  be  qualified  in  some  respect.  I  be- 
lieve the  discussions  could  have  been  conveyed  at  another  level. 

Mr.  Chertoff.  I  don't  think  these  are  qualified.  I  have  to  keep 
reminding  you  about  this.  I  am  going  to  show  you — this  is  again — 
now  we're  at  page  67: 

Question:  I  am  going  to  show  you  S  7845,  which  is  a  page  from  your  calendar 
dated  July  6,  which  would  be  the  day  after  the  meeting  involving  Ms.  Sherburne 
that  we  talked  about  a  couple  moments  ago.  Does  this  indicate  at  11:30  you  had 
a  meeting  with  Mr.  Knight  and  Mr.  McNamara? 

Answer:  Well,  it  certainly  indicates  it  was  on  the  schedule  and  I  believe  that  meet- 
ing occurred. 

Question:  Do  you  remember  the  meeting? 

Answer:  I  remember  a  discussion  with  Mr.  Knight  and  Mr.  McNamara  on  this 
subject,  yes. 

Question:  When  you  say  "this  subject,"  you  mean  the  subject  of  the  transcripts? 

Answer:  Yes. 

Didn't  happen  in  your  mind? 

Mr.  Knight.  No,  sir. 

Mr.  Chertoff.  Now,  let  me  ask  you  this,  Mr.  McHale,  when  did 
you  prepare  the  letter  and  prepare  the  copies  of  the  transcripts 
that  would  go  over  to  the  White  House? 

Mr.  McHale.  I  prepared  the  letter  on  July  23.  The  copies  of  the 
transcripts  were  prepared  at  my  direction  on  July  23. 
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Mr.  Chertoff.  Isn't  it  a  fact  that  at  the  beginning  of  the  day  or 
earlier  in  the  day  on  July  23,  your  understanding  was  that  Mr. 
Cesca  was  opposed  to  turning  the  transcripts  over? 

Mr.  McHale.  I  believe  in  an  early  conversation  with  Mr.  Cesca 
on  that  day,  he  did  not  express  a  view  as  to  whether  he  opposed 
it  or  not.  He  said  he  needed  to  talk  to  Ms.  Kerner. 

Mr.  Chertoff.  Isn't  it  a  fact  that  he  only  agreed  late  in  the  day, 
meaning  around  7  o'clock  in  the  evening? 

Mr.  McHale.  I  would  have  put  it  a  little  earlier,  maybe  late 
afternoon. 

Mr.  Chertoff.  Would  it  help  you  if  I  told  you  that  he  was  at 
church,  he  came  back  and  his  testimony  is  he  arrived  back  some- 
time after  6:00  or  6:15? 

Mr.  McHale.  I  can  just  state  what  my  recollection  is.  My  recol- 
lection would  be  it  would  be  late  afternoon.  It  could  have  been  as 
late  as  7  o'clock. 

Mr.  Chertoff.  Mr.  Dougherty,  when  did  you  actually  make  ar- 
rangements to  take  the  documents  over  to  the  White  House? 

Mr.  Dougherty.  It  was  sometime  in  the  late  afternoon.  This  was 
in  July,  I  would  point  out,  and  it  didn't  get  dark  until  about  9 
o'clock.  We  had  been  working  7  days  a  week.  I  think  our  internal 
clocks  may  have  been  a  little  less  accurate  than  what  was  on  the 
wall.  So  it  could  have  been — my  recollection  was  that  it  was  late 
afternoon  at  4  o'clock  or  so,  but  it  could  well  have  been  as  late  as 
8  o'clock.  My  recollection  is  very  clearly  that  it  was  still  light  when 
I  went  over  there. 

Mr.  Chertoff.  I  want  to  make  sure  your  recollection  hasn't  been 
changed  because  of  the  fact  that  you  have  heard  some  of  this  testi- 
mony. I  want  to  remind  you,  8  o'clock  in  the  evening  is  not  the 
afternoon;  right? 

Mr.  Dougherty.  No,  it  is  evening. 

Mr.  Chertoff.  Let  me  go  back  to  your  deposition,  page  68: 

Question:  What  did  you  do  after  he  asked  you  to  contact  someone  in  the  White 
House  Counsel's  Office  to  arrange  a  delivery? 

Answer:  I  called  whoever  it  was  that  he  had  suggested. 

Question:  Do  you  recall  if  it  was  in  the  afternoon,  at  night? 

Answer:  Afternoon.  My  best — to  the  best  of  my  recollection,  it  was  in  the  after- 
noon. 

Question:  Any  specific  reason  why  you  think  it  was  the  afternoon? 

Answer:  Given  the  time  I  recall  arriving  at  the  office,  the  other  things  that  were 
going  on,  I  mean  I  know  other  things  were  going  on  besides  that,  I'm  sure  I  had 
things  that  were  overdue  from  the  Friday  before  and  it  would  have  been  the  after- 
noon. Yes,  it  would  have  been  the  afternoon  based  on  that  and  this  is  an  aspect  that 
I  have  previously  reviewed  rather  carefully  and  was  able  to  refresh  my  recollection, 
to  remember  devices  to  cause  me  to  reach  the  conclusion  that  it  was  sometime  in 
the  afternoon. 

Was  that  your  testimony  a  couple  days  ago? 

Mr.  Dougherty.  Yes,  it  was. 

Mr.  Chertoff.  Did  you  say  late  afternoon?  Did  you  say  8  o'clock? 

Mr.  Dougherty.  Certainly  I  did  not.  This  is  the  testimony  that 
I  gave.  I  would  perhaps  explain,  the  question  I  thought  I  was  being 
asked  was  whether  it  was  first  thing  in  the  morning.  Probably 
somewhat  earlier,  you  might  see  on  page  67,  Mr.  O'Callaghan 
asked  me  what  time  I  came  in,  and  we  seem  to  be  getting  at  did 
this  occur  in  the  morning.  So,  I  went  through  a  few  things  that  I 
knew  that  I — knew  that  kept  me  from  doing  it  first  thing  in  the 
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morning.  So  it  was  sometime  later  in  the  afternoon,  and  it  could 
have  been  evening. 

Mr.  Chertoff.  Well,  you  were  asked  specifically,  "Do  you  recall 
if  it  was  in  the  afternoon?  At  night?"  You  said,  "Afternoon." 

Mr.  Dougherty.  I'm  sorry,  Mr.  Chertoff.  I  don't  see  that  ques- 
tion— oh,  I  see  it.  That's  right. 

Mr.  Chertoff.  I  am  right;  right? 

Mr.  Dougherty.  Right. 

Mr.  Chertoff.  Did  you  also  know  that  summaries  of  the  deposi- 
tions were  being  prepared  at  the  Office  of  the  General  Counsel? 

Mr.  Dougherty.  Yes,  I  did. 

Mr.  Chertoff.  Were  a  number  of  lawyers  working  on  them? 

Mr.  Dougherty.  Yes,  there  were. 

Mr.  Chertoff.  Was  one  of  the  lawyers  a  deputy  to  Mr.  Bowman? 

Mr.  Dougherty.  There  were  a  few  lawyers  who,  as  far  as  I 
know,  the  only  thing  they  did  with  regard  to  this  matter  came  from 
offices  other  than  Mr.  Schmalzbach's.  One  of  them  came  from  Mr. 
McNamara's  office,  whose  name  I  don't  recall.  One  whose  name  is 
a  name  I  mentioned  in  my  deposition  was  in  Mr.  Bowman's  office. 

Mr.  Chertoff.  Mr.  Bowman  was  a  witness;  right? 

Mr.  Dougherty.  Actually,  I  don't  know  whether  he  was  or  not. 

Mr.  Chertoff.  He  was  deposed  on  July  13. 

Mr.  Dougherty.  OK.  I  want  to  make  it  clear  that  the  people 
that  I  referred  to  who  assisted  in  these  summaries  were  called  in 
specifically  to  do  that  under  Mr.  McHale's  direction  and  were  su- 
pervised solely  by  Mr.  McHale  and  were  not  under  the  direction  of 
anybody  other  than  Mr.  McHale  as  far  as  I  knew. 

Mr.  Chertoff.  How  many  lawyers  in  the  Office  of  the  General 
Counsel  got  their  hands  on  these  transcripts?  Would  you  estimate 
how  many  were  looking  at  them,  summarizing  them,  whatever? 
Half  a  dozen? 

Mr.  Dougherty.  I  can  only  speak,  Mr.  Chertoff,  to  those  that  I 
knew  about. 

Mr.  Chertoff.  How  many? 

Mr.  Dougherty.  That  would  have  been  the  5  of  us  on  the  team, 
presumably.  Actually,  I  can't  even  say  for  certain  that  Mr.  McNa- 
mara  and  Mr.  Schmalzbach  actually  had  them  in  hand.  I  never  saw 
them  have  them  in  hand.  Mr.  McHale,  myself,  and  another  lawyer 
in  our  office  who  was  also  on  the  team.  That  makes  3. 

Mr.  Chertoff.  I  think  it  is  5  actually.  You  have  Schmalzbach, 
McHale,  McNamara,  you,  and  another  lawyer  from  your  office. 

Mr.  Dougherty.  I  just  said,  I  can't  testify  as  to  whether  Mr. 
McNamara  or  Mr.  Schmalzbach  ever  saw  the  deposition  sum- 
maries. So,  there  were  3  of  us  that  I  know  of,  and  then  I  believe 
3  others  who  were  called  in  to  do  that  specific  task  over  about  a 
2-day  period. 

Mr.  Chertoff.  Did  you  send  the  transcripts  over  to  the  White 
House  along  with — I'm  sorry,  the  summaries  over  to  the  White 
House  along  with  the  transcripts? 

Mr.  Dougherty.  Not  to  my  knowledge. 

Mr.  Chertoff.  Did  you  ever  send  the  summaries  over  to  the 
White  House? 

Mr.  Dougherty.  I  have  no  recollection  of  ever  sending  them 
there. 
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Mr.  Chertoff.  Have  you  seen  a  document  or  a  note  that  indi- 
cates you  had  a  conversation  with  Ms.  Sherburne  about  that? 

Mr.  Dougherty.  I  was  shown  at  my  deposition  a  redacted — what 
appeared  to  be  a  paragraph  of  a  redacted  memorandum,  the  author 
of  which  was  not  identified. 

Mr.  Chertoff.  I  think  it  was  Ms.  Conaway.  I  am  sorry.  I  mis- 
spoke. 

Mr.  Dougherty.  Nevertheless,  I  don't  know  who  the  author  was 
from  the  document. 

It  appeared  to  be  a  brief  summary  of  one  or  more  discussions 
that  the  author  had  with  me  that  she  was  summarizing  and  report- 
ing to  someone — named  Jane,  who  I  assume  was  Jane  Sherburne. 

Mr.  Chertoff.  Let  me  see  if  I  can  furnish  you  with  a  copy  of 
this.  I  think  you  have  it  in  front  of  you. 

Mr.  Dougherty.  I'm  sorry,  I  don't,  Mr.  Chertoff.  I  have  the  depo- 
sition which  I  don't  think  is  accurate.  I  would  like  to  see  the  docu- 
ment. 

Mr.  Chertoff.  You  don't  think  the  deposition  is  accurate? 

Mr.  Dougherty.  I  don't  think  the  characterization  in  the  deposi- 
tion of  the  document  is  accurate,  no. 

Mr.  Chertoff.  Let's  put  the  document  up  and  we  will  have  you 
look  at  it. 

Mr.  Dougherty.  Thank  you. 

Mr.  Chertoff.  It  says  here  "Jane" — this  is  item  2,  "David 
Dougherty  at  Treasury" 

Mr.  Dougherty.  Excuse  me.  I  don't  think  we  have  the  right  doc- 
ument here. 

Mr.  Chertoff.  It  is  the  last  page. 

Mr.  Dougherty.  Yes,  we  have. 

Mr.  DOBROVIR.  "Jane,  I  read  Steiner's  transcript" 

Mr.  Chertoff.  Yes,  the  second  paragraph: 

David  Dougherty  at  Treasury  told  me  the  ETC  has  not  yet  agreed  to  release  its 
transcripts,  but  may  do  so  tomorrow.  He  said  they  seem  very  touchy  about  the  tran- 
scripts, and  expressed  to  him  some  dismay  that  Treasury  had  given  them  to  the 
White  House.  RTC's  concern  is  that  it  does  not  want  nonpublic  information  released 
that  could  impair  its  investigations.  He  stressed  that  it  is  important  that  nothing 
in  the  transcripts  be  made  public,  at  least  with  attribution,  until  they  are  released. 
I  told  him  we  understood  that. 

Did  you  say  that  to  someone  in  the  White  House? 

Mr.  Dougherty.  I  recall  having  that  conversation,  yes. 

Mr.  Chertoff.  With  who? 

Mr.  Dougherty.  I  believe  it  was  with  Ms.  Conaway.  It  could 
have  been  with  Sheila  Chesterton. 

Mr.  Chertoff.  Did  you  tell  them  that  the  summaries  were  not 
to  "be  made  public,  at  least  with  attribution"? 

Mr.  Dougherty.  We  are  talking  here  in  that  paragraph,  Mr. 
Chertoff,  about  the  transcripts.  That's  the  only  conversation  I  recall 
having,  was  one  about  the  transcript,  which  is  in  paragraph  2. 

Mr.  Chertoff.  You  remember  that  conversation? 

Mr.  Dougherty.  I  remember  that  conversation. 

Mr.  Chertoff.  Let's  go  down  to  the  next  paragraph,  "This  after- 
noon," and  this  is  July  27: 

He  gave  me  summaries  of  the  transcripts  that  he  had  not  realized  we  did  not 
have  and  told  me  that  the  transcripts  could  be  given  to  witnesses  and  their  counsel. 
I  faxed  the  Katsanos  summary  to  Bill  Taylor,  and  corrected  one  statement  that  inac- 
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curately  reflected  the  testimony.  I  told  Taylor's  associate  of  Treasures  concern  about 
not  attributing  information  to  the  transcripts. 

Now,  that  first  sentence  there,  "he  gave  me  summaries  of  the 
transcripts  that  he  had  not  realized  we  did  not  have  and  told  me 
that  the  transcripts  could  be  given  to  witnesses  and  their  counsel," 
did  you  say  that? 

Mr.  Dougherty.  I  don't  recall  saying  that,  sir. 

Mr.  Chertoff.  Do  you  deny  saying  it? 

Mr.  Dougherty.  I  don't  deny  saying  it,  no.  I  don't  recall  saying 
it,  sir. 

Mr.  Chertoff.  You  are  basically  not  disputing  what  is  contained 
in  this  document;  you  are  saying  you  don't  remember  it  but 

Mr.  Dougherty.  I  never  saw  the  document  before  Monday  night 
or  evening,  late  afternoon,  however  we  are  characterizing  that  pe- 
riod of  time,  that  I  was  deposed.  That  was  the  first  time  that  I  saw 
it.  It  was  the  first  time  I  had  ever,  to  my  recollection,  there  had 
ever  been  any  suggestion  that  I  had  that  conversation  and  at  the 
time  that  I  saw  the  document,  I  didn't  recall  it,  and  since  that 
time,  try  as  hard  as  I  have  been  able  to  over  the  last  few  days,  I 
absolutely  cannot  recall  that  conversation. 

Mr.  Chertoff.  Did  anybody  tell  you  that  although  the  tran- 
scripts had  to  be  held,  the  summaries  could  be  handed  out  to  wit- 
nesses and  their  counsel? 

Mr.  Dougherty.  Not  that  I  recall,  no. 

Mr.  Chertoff.  I  want  to  ask  everyone  at  the  table,  certainly  Mr. 
Schmalzbach  and  Mr.  McHale  and  Mr.  McNamara  who  were  in  the 
General  Counsel's  Office  at  the  time,  did  any  of  you  authorize  the 
unrestricted  distribution  of  summaries  of  transcripts? 

Mr.  Schmalzbach.  No. 

Mr.  McHale.  Not  that  I  recall. 

Mr.  McNamara.  No,  sir. 

Mr.  Chertoff.  Who  did? 

The  Chairman.  At  that  point,  we  are  going  to  take  a  short  break 
and  then  we  are  going  to  go  to  Senator  Sarbanes.  We  will  come 
back 

Mr.  Dobrovir.  If  I  may  say  something  about  this  document 
dated  July  27.  Some  doubt  about  it  and  its  authenticity  appears 
from  that  date,  and  where  in  paragraph  2,  the  writer  says  that 
"RTC  has  not  yet  agreed  to  release  its  transcripts  but  it  may  do 
so  tomorrow."  Whereas  we  have  already  looked  at  a  letter  from  Mr. 
McHale  dated  July  23,  which  was  the  day  that  Mr.  Dougherty  de- 
livered the  transcripts  to  the  White  House.  So  I  think  that  there 
is  a  question  here  about  this,  and  I  don't 

The  Chairman.  About  the  authenticity  of  the  document?  We  got 
this  document,  Counsel,  from  the  White  House. 

Mr.  Dobrovir.  The  dates  certainly  don't  jibe,  sir. 

The  Chairman.  We  got  this  from  the  White  House.  That's  why 
we  raise  this  question.  If  we  have  to,  we  will  have  Ms. — is  it 
Jane? — Sherburne  and  ascertain.  ...  I  guess  she  is  here.  We  can 
ask  her  how  this  was  produced.  But  let's  understand,  we  did  get 
it  from  the  White  House. 

Mr.  Dobrovir.  From  the  testimony  that  Mr.  Dougherty  has 
given,  he  delivered  those  transcripts  4  days  before  that. 
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Mr.  Chertoff.  Are  you  suggesting,  Mr.  Dobrovir,  that  you  think 
someone  may  have  created  the  document  after  the  fact  to  try  to 
justify  what  happened  with  the  summaries? 

Mr.  Dobrovir.  I  am  too  good  a  lawyer  to  do  that,  sir.  I  am  just 
saying  there  is  a  discrepancy  and  I  can't  resolve  it. 

The  Chairman.  There  are  many  discrepancies. 

Senator  Sarbanes. 

Senator  Sarbanes.  Mr.  Dougherty,  on  this  timing,  as  I  was  read- 
ing your  deposition,  this  was  about  going  over  to  the  White  House 
with  the  delivery? 

Mr.  Dougherty.  Yes,  Senator. 

Senator  Sarbanes.  I  take  it  the  questioning  started  off,  what 
time  did  you  get  to  the  office,  and  you  said  9:30  or  10  o'clock  in 
the  morning. 

Mr.  Dougherty.  That's  correct. 

Senator  Sarbanes.  Then  they  started  questioning  you  about  it, 
and  at  that  point  you  made  the  point  that,  or  you  were  trying  to 
fix  the  time,  and  then  they  said  do  you  recall  if  it  was  in  the  after- 
noon, at  night?  Originally,  they  started  off  on  the  presumption  it 
was  in  the  morning  from  the  questioning. 

Mr.  Dougherty.  That's  correct. 

Senator  Sarbanes.  So  the  question  to  you  was,  "Do  you  recall  if 
it  was  in  the  afternoon  or  essentially  at  night?"  And  your  response 
was  afternoon;  is  that  correct? 

Mr.  Dougherty.  That's  right.  Senator. 

Senator  Sarbanes.  As  distinguished  from  being  at  night. 

Mr.  Dougherty.  Senator,  as  I  recall  the  questioning,  what  I  had 
in  my  mind  at  the  time  was  distinguishing  between  afternoon  and 
morning  or  perhaps  distinguishing  between  daylight  and  nighttime. 
I  knew  that  it  wasn't  in  the  morning.  I  knew  it  wasn't  after  dark. 
The  only  thing  that  I  knew,  and  when  I  said  afternoon,  I  meant 
it  wasn't  after  dark,  nor  was  it  before  lunch. 

Senator  Sarbanes.  Actually,  the  question  to  which  you  gave  the 
answer  was,  "Do  you  recall  if  it  was  in  the  afternoon,  at  night?" 

Mr.  Dougherty.  That's  right.  Senator. 

Senator  Sarbanes.  That's  on  page  68.  "Do  you  recall  if  it  was  in 
the  afternoon,  at  night?"  And  you  distinguished  that  it  was  not  at 
night;  you  thought  it  was  in  the  afternoon. 

Mr.  Dougherty.  That's  right.  Senator.  I  don't  dispute  that  I  said 
that.  But  as  you  might  recall,  a  few  minutes  ago  I  stopped  Mr. 
Chertoff  and  said  I  don't  think  that  was  the  question. 

Senator  Sarbanes.  Yes. 

Mr.  Dougherty.  He  pointed  it  out  to  me  that  in  fact  that  was 
the  question  and  my  recall  of  the  question,  and  it  may  have  been 
what  I  even  heard,  what  I  thought  I  heard  at  the  time  was  not  a 
distinguishing  between  day  and  night,  between  day  and  night  as 
a  time  but  between  late  in  the  day  or  at  night. 

Senator  Sarbanes.  Right.  Did  you  take  the  transcripts  over  to 
the  White  House? 

Mr.  Dougherty.  No,  Senator,  I  didn't  take  the  transcripts  to  the 
White  House.  I  took  them  to  the  17th  Street  entrance  of  the  Old 
Executive  Office  Building. 

Senator  Sarbanes.  Who  did  you  deliver  them  to? 
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Mr.  Dougherty.  I  am  not  certain,  but  I  believe  it  was  either 
Sharon  Conaway  or  Sheila  Chesterton. 

Senator  Sarbanes.  Mr.  Kravitz. 

Mr.  Kravitz.  Thank  you,  Senator  Sarbanes. 

Mr.  McNamara,  in  July  1994,  when  the  issue  of  whether  deposi- 
tion transcripts  should  be  transmitted  to  the  White  House  for  Mr. 
Cutler's  use  came  up,  did  you  have  discussions  with  any  other  offi- 
cials within  the  Treasury  Department  regarding  whether  that 
would  be  proper? 

Mr.  McNamara.  I  had  discussions  with  Mr.  Schmalzbach,  Mr. 
McHale,  and  I  believe  Mr.  Knight,  at  different  times.  We  knew  that 
there  was  sort  of  a  standing  request  from  the  staff  about  that,  and 
we  did  discuss  it. 

Mr.  Kravitz.  Did  you  and  your  colleagues  at  the  Treasury  De- 
partment come  to  any  conclusion  as  to  the  ethical  or  legal  propriety 
of  those  transcripts  being  transmitted  to  the  White  House  for  Mr. 
Cutler's  use? 

Mr.  McNamara.  Yes,  we  did. 

Mr.  Kravitz.  What  was  that  conclusion? 

Mr.  McNamara.  We  concluded  that  there  were  no  legal  impedi- 
ments to  it,  and  in  fact,  because  Mr.  Cutler  was  conducting  a  law- 
ful investigation  at  the  request  of  the  President  into  an  area  in 
which  there  was  a  legitimate  inquiry  being  conducted,  that  it 
would  probably  be  inappropriate  not  to  provide  him  information  so 
that  he  could  do  two  things:  No.  1,  conduct  a  complete  and  full  and 
thorough  investigation  to  report  back  to  the  President;  and  No.  2, 
be  prepared  to  testify  fully  and  completely  and  accurately  before 
this  Committee  and  before  the  House  Committee  that  he  was  pre- 
paring to  do  so. 

Mr.  Kravitz.  So  is  it  accurate  to  say  that  not  only  did  you  and 
your  colleagues  at  the  Treasury  Department  feel  that  there  was  no 
legal  or  ethical  impediment  to  the  transcripts  being  sent  to  Mr. 
Cutler,  but  you  actually  concluded  that  there  was  an  affirmative 
duty  on  the  part  of  the  Treasury  to  send  those  transcripts  to  Mr. 
Cutler? 

Mr.  McNamara.  Absolutely.  In  fact,  I  think  the  Secretary  testi- 
fied that,  had  he  not  provided  that  material,  and,  as  a  result  of 
that,  either  directly  or  indirectly,  inaccurate  information  was  re- 
layed to  the  Committee,  both  this  one  and  the  House  Committee, 
that  he  could  be  appropriately  criticized,  and  we  did  not  want  that 
to  happen. 

Mr.  Kravitz.  Mr.  McHale,  I  think  the  implication  may  have  been 
made  earlier  today  that  you  may  have  pressured  Mr.  Cesca  on  July 
23  to  change  his  mind  and  to  approve  the  sending  of  the  tran- 
scripts over  to  the  White  House.  Did  you  pressure  Mr.  Cesca  on 
that  day? 

Mr.  McHale.  No. 

Mr.  Kravitz.  What  did  you  do? 

Mr.  McHale.  My  best  recollection  is  that  I  spoke  to  Mr.  Cesca 
sometime,  possibly  late  on  July  22  or  early  on  July  23.  I  had  earlier 
had  a  discussion  with  Ms.  Sherburne  in  which  she  requested  that 
the  transcripts  be  sent  over.  Mr.  Cesca's  reaction  to  my  telling  him 
that  we  had  this  request  was  that  he  needed  to  talk  to  Ms.  Kerner. 
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In  a  subsequent  conversation  with  Mr.  Cesca  and  Ms.  Kerner,  I 
relayed  to  Mr.  Cesca  and  Ms.  Kerner  that  Mr.  Knight  had  told  me 
that  Secretary  Bentsen  believed  it  was  appropriate  for  the  tran- 
scripts to  go  to  the  White  House  if  it  would  not  interfere  with  the 
investigation.  I  also  said  that  it  was  my  understanding  the  tran- 
scripts were  going  to  be  made  public  within  a  matter  of  days  and 
that  there  really  was  no  reason  not  to  comply  with  that  request. 

Mr.  Kravitz.  If  Mr.  Cesca  had  come  back  to  you  and  told  you 
that  sending  the  transcripts  over  to  the  White  House  would  have 
interfered  with  the  IG's  investigation,  would  you  have  overruled 
Mr.  Cesca  and  insisted  that  the  transcripts  be  sent  to  the  White 
House? 

Mr.  McHale.  I  would  have  no  authority  to  overrule  Mr.  Cesca. 

Mr.  Kravitz.  That  did  not  happen  in  any  respect? 

Mr.  McHale.  It  did  not  happen  in  any  respect. 

Mr.  Kravitz.  Thank  you.  Senator  Sarbanes,  that's  all  I  have. 

Mr.  Ben-Veniste.  I  have  a  question  with  respect  to  the  impor- 
tance of  whether  these  transcripts  went  over  on  July  23  in  the 
morning,  at  noon,  2  o'clock,  5  o'clock,  before  church,  after  syna- 
gogue. 

It  is  clear,  is  it  not,  that  the  Secretary  of  the  Treasury,  who  testi- 
fied before  us  yesterday,  said  it  was  his  decision  that  Counsel  to 
the  President  of  the  United  States  should  have  the  benefit  of  those 
transcripts  prior  to  the  time  that  Mr.  Cutler  would  give  testimony 
before  the  Congress.  Does  anyone  disagree  with  that? 

Mr.  Knight.  No. 

Mr.  Ben-Veniste.  Does  anyone  have  reason  to  believe  that  these 
transcripts  were  used  in  some  way  to  skew,  alter  in  some  nefarious 
way  affect  the  report  of  the  OGE? 

Mr.  McHale.  No. 

Mr.  SCHMALZBACH.  No. 

Mr.  Knight.  No,  sir. 

Mr.  Ben-Veniste.  Is  there  any  possible  way  for  that  to  have  hap- 
pened? 

Mr.  Dougherty.  Not  that  I'm  aware  of,  sir. 

Mr.  McHale.  To  skew  the  report  of  the  OGE? 

Mr.  Ben-Veniste.  Yes. 

Mr.  McHale.  No. 

Mr.  Schmalzbach.  No. 

Mr.  Ben-Veniste.  So  now  the  question  is  that  these  witnesses 
who  were  the  subject  of  the  transcripts  who  have  given  their  testi- 
mony before  the  Independent  Counsel,  have  given  their  testimony 
before  your  Inspectors  General,  they  have  given  testimony  before 
the  Senate  Committee  in  deposition  form,  prior  to  their  testimony 
in  open  session,  and  then  the  fourth  time  they  testify  under  oath 
is  before  this  Committee  in  open  session  last  summer.  Is  there  any 
notion  that,  in  some  material  way,  the  substance  of  the  information 
presented  to  the  American  people  has  been  affected  by  the  trans- 
mittal of  these  transcripts?  Does  anyone  have  that  notion? 

Mr.  McHale.  No. 

Mr.  Schmalzbach.  No,  sir. 

Mr.  McNamara.  No. 

Mr.  Knight.  No. 

Mr.  Dougherty.  No. 
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Mr.  Ben-Veniste.  I  have  no  further  questions. 

The  Chairman.  Mr.  Dougherty,  what  is  the  name  of  your  coun- 
sel? 

Mr.  Dougherty.  Mr.  Dobrovir,  WiUiam  A.  Dobrovir. 

The  Chairman.  Mr.  Dobrovir,  you  have  a  copy  of  this  White 
House  Counsel's  Office  transmission,  do  you  not. 

Mr.  Dobrovir.  Yes,  sir. 

The  Chairman.  It's  dated — put  that  up,  please?  Its  dated  July 
27,  1994,  to  Bill  Taylor. 

Mr.  Dobrovir.  I  have  it  in  front  of  me,  sir. 

The  Chairman.  It's  from  Sharon  Conaway? 

Mr.  Dobrovir.  That's  what  it  says. 

The  Chairman.  Are  you  suggesting  to  this  Committee  that  this 
document  and  4  pages  following,  somehow  is  a  forgery  that  the 
White  House  somehow  gave  us  this  and  it  doesn't  exist  or  it  was 
created? 

Mr.  Dobrovir.  No,  sir. 

The  Chairman.  I  just  wondered  because  I  didn't  understand.  I 
thought  that  possibly — let  me  ask  Mr.  Dougherty,  do  you  know 
Sharon  Conaway? 

Mr.  Dougherty.  I  met  her  in  the  course  of  the  work  we  are  talk- 
ing about,  Mr.  Chairman. 

The  Chairman.  In  what  capacity  did  she  serve  in  when  you  met 
her? 

Mr.  Dougherty.  As  far  as  I  know,  she  was  on  Mr.  Cutler's  staff. 

The  Chairman.  On  Mr.  Cutler's  staff.  That  is  what.  Counsel  to 
the  White  House? 

Mr.  Dougherty.  As  a  Staff  Attorney  in  the  Office  of  Counsel  to 
the  White  House.  That's  my  understanding. 

The  Chairman.  Did  she  work  for — who  did  she  work  for? 

Mr.  Dougherty.  I'm  not  certain  what  the  reporting  structure 
was.  My  assumption  is  that  she  reported  to  Jane  Sherburne. 

The  Chairman.  So  if  you  read  this,  after  the  transmittal  page  we 
have  what  would  appear  to  be  a  summary  of  Steve  Katsanos.  Do 
you  know  who  Katsanos  is? 

Mr.  Dougherty.  No,  I  don't  know  who — I  don't  know  him. 

The  Chairman.  Mr.  McNamara,  do  you  know  who  he  is? 

Mr.  McNamara.  I've  heard  his  name,  sir,  but  I  don't  know  who 
he  is,  Mr.  Chairman. 

The  Chairman.  Do  you  know  who  he  was,  Mr.  Dougherty? 

Mr.  Dougherty.  I  believe  I  saw  something  recently  that  he  was 
an  RTC  employee.  In  fact,  now  that  you  mention  it,  he  was  an  RTC 
employee,  that's  right. 

The  Chairman.  Mr.  Schmalzbach,  do  you  know  who  that  was? 

Mr.  Schmalzbach.  Yes. 

The  Chairman.  You  know  who  that  was;  right? 

Mr.  Schmalzbach.  Yes. 

The  Chairman.  Who  was  that? 

Mr.  Schmalzbach.  He  was — well,  aside  from  Director  of  Cor- 
porate Communications,  which  is  on  the  screen  before  me,  I  knew 
that  he  served  a  public  affairs  function  at  the  RTC. 

The  Chairman.  This  is  a  summary,  obviously,  of  his  testimony, 
of  his  deposition;  is  that  not  correct,  Mr.  Schmalzbach? 

Mr.  Schmalzbach.  I  don't  know  what  this  is. 
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The  Chairman.  You  don't  know  what  this  is?  You've  never  seen 
this  before,  the  summary? 

Mr.  SCHMALZBACH.  Whether  I've  seen  it  before — I  didn't  work  on 
the  summaries.  It  sort  of  looks  Uke  the  style  of  the  summaries,  but 
I'm  not  familiar. 

The  Chairman.  Let's  put  up  the  front  page — ^go  back  to  the 
White  House  Counsel's  Office  facsimile  transmission.  You  see  that's 
going  to  Bill  Taylor.  Do  you  know  who  Mr.  Taylor  is,  Mr.  Dough- 
erty? 

Mr.  Dougherty.  No,  the  first — I  didn't  hear  of  his  name  before 
Monday. 

The  Chairman.  Mr.  McNamara? 

Mr.  McNamara.  I  believe  he's  a  lawyer  here  in  town.  Sir. 

The  Chairman.  Do  you  know  who,  if  anybody,  he  represented  in 
connection  with  this  matter? 

Mr.  McNamara.  No,  sir. 

The  Chairman.  Do  you  know,  Mr.  McHale? 

Mr.  McHale.  No,  sir. 

The  Chairman.  Mr.  Schmalzbach? 

Mr.  Schmalzbach.  The  only  Bill  Taylor  I  know  is  an  official  with 
the  FDIC. 

The  Chairman.  Mr.  Knight — all  right.  So,  would  it  surprise  you 
if  I  told  you  that  he  represented  Lisa  Caputo?  That  is  the  first  you 
ever  heard,  Mr.  Dougherty?  You  did  not  know  he  represented  Ms. 
Caputo? 

Mr.  Dougherty.  Could  you  rephrase  the  question,  Mr.  Chair- 
man? 

The  Chairman.  You  were  not  aware  of  the  fact  that  Bill  Taylor 
represented  Lisa  Caputo? 

Mr.  Dougherty.  No,  I  was  not. 

The  Chairman.  Do  you  know  who  Lisa  Caputo  is? 

Mr.  Dougherty.  If  I  recall,  Lisa  Caputo  is  or  was  an  Assistant 
to  the  First  Lady. 

The  Chairman.  Press  Secretary. 

Mr.  Dougherty.  I  don't  know  in  what  capacity  she  served  the 
First  Lady,  sir. 

The  Chairman.  I  see  comments,  "RTC  will  not  release,"  and  I 
think,  Mr.  Dougherty,  that  is  transcripts,  ''before  tomorrow."  This 
is  written  on  July  27,  "but  I  am  able  to  send  you  this  IG  summary 
for  you  and  Pat  to  see,  but  not  public."  Then  we  look  at  the  next 
several  pages,  and  we  see  Steve  Katsanos,  July  6.  He  indeed  was 
examined  by  the  RTC  people  on  July  6,  and  we  see  his  2-page  sum- 
mary, and  July  13,  when  he  was  examined  again,  Mr.  Katsanos. 
Then  we  find — those  are  the  4  pages — in  addition  to  the  documents 
that  are  sent  over  to  us,  a  note.  See  that  note. 

Jane,  re:  issue  of  whether  we  gave  the  IG  transcripts  to  witnesses,  please  recall 
that  I  have  faxed  a  3-page  summary  of  Katsanos'  transcript  to  Caputo's  lawyer. 

So  I  think  reasonably  we  could  infer  that  those  are  the  pages  of 
Mr.  Katsanos'  summary?  Would  you  Mr.  Knight,  as  a  lawyer,  not 
say  that's  a  reasonable  interpretation? 

Mr.  Knight.  Yes,  sir. 

The  Chairman.  Mr.  Schmalzbach? 

Mr.  Schmalzbach.  Yes,  sir. 

The  Chairman.  Mr.  McHale? 
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Mr.  McHale.  Yes,  sir. 

The  Chairman.  Mr.  McNamara? 

Mr.  McNamara.  Yes,  sir. 

The  Chairman.  Mr.  Dougherty? 

Mr.  Dougherty.  I  think  it's  reasonable. 

The  Chairman.  It  goes  on,  "I  do  not  believe  the  lawyer  showed 
it  to  Caputo."  It's  going  to  be  interesting  to  ascertain  why  she  does 
not  believe  that.  She  sent  it  to  him,  her  counsel.  Look  at  the  rest, 
"but  do  not  know  for  sure.  We  should  discuss."  And  it's  initialed  S, 
Sharon,  obviously,  Conaway,  who  works  for  Ms.  Sherburne  in  the 
Counsel's  Office.  Now,  do  you  find  that  troubling? 

Mr.  Dougherty.  No,  sir. 

The  Chairman.  No?  So  we  should  send  the  IG's  reports,  the  sum- 
maries, to  the  counsels  for  potential  witnesses?  First  Ladies,  press 
secretaries,  we  send  her  the  summary  of  people  who  have  given 
testimony  about  their  conversations  with  Ms.  Caputo,  that  is  the 
usual  practice  in  an  IG's  investigation?  You  see  nothing  unusual 
about  that? 

Mr.  Dougherty.  I  believe  there  are  two  questions  there.  One,  I 
see  nothing  unusual  about  her  statement.  As  to  whether,  in  fact, 
that  occurred,  whether  that  is  an  unusual  occurrence,  I  don't  know. 
I've  never  been  involved  in  an  IG  investigation. 

The  Chairman.  Mr.  Knight,  what  would  you  say? 

Mr.  Knight.  What's  the  date  of  this  document? 

The  Chairman.  It's  dated  the  27th,  the  first  transmission,  but 
the  note  is  obviously  written  after  the  transmission  and,  "I  do  not 
believe  that  the  lawyer  showed  it  to  Caputo,  but  do  not  know  for 
sure.  We  should  discuss."  Do  you  think  the  transmission  of  this 
summary  did  not  break  the  agreement  whereby  the  Secretary  indi- 
cated that  this  should  not  be  shared? 

Mr.  Knight.  Mr.  Chairman,  this  is  the  first  time  I've  seen  these 
documents.  I  want  to  be  careful.  I  would  like  to  study  them  more. 

The  Chairman.  You  understand  the  letter  that  accompanied — or 
the  Secretary's  warning  that  this  information  could  be  sent  to  Mr. 
Cutler — transcripts  and  summaries — but  not  be  made  available  to 
others? 

Mr.  Knight.  I  understand. 

The  Chairman.  Wouldn't  this  clearly  be  a  violation  of  that? 

Mr.  Knight.  It  certainly  seems  inconsistent  with  the  spirit  of  it, 
but  I  would  like  to  study  it  as  I  have  not  seen  these  documents  be- 
fore. 

The  Chairman.  I  am  not  going  to  get  any  more  from  you,  Mr. 
Knight,  but  at  least  I  thank  you  for  that  response. 

Mr.  Chertoff. 

Mr.  Chertoff.  Mr.  Dougherty,  I  want  to  ask  you  point-blank: 
Did  you  send  over  these  transcripts  to  Ms.  Conaway,  I  mean  these 
summaries? 

Mr.  Dougherty.  I  have  no  recollection  of  doing  so,  sir. 

Mr.  Chertoff.  Did  you  later  call  her  up  and  apologize  and  say 
they  should  be  taken  back? 

Mr.  Dougherty.  I  have  no  recollection  of  doing  that,  sir. 

Mr.  Chertoff.  Did  you  tell  Ms.  Conaway  or  anyone  at  the  White 
House  they  could  make  unrestricted  use  of  the  summaries? 

Mr.  Dougherty.  I  have  no  recollection  of  doing  that,  sir. 
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Mr.  Chertoff.  Mr.  McNamara,  I  would  like  to  show  you  a  letter 
of  yours  dated  October  26.  It's  Bates  numbered  10787  to  Bill 
Codinha,  who  at  that  time  was  the  Special  Counsel  on  the  then- 
Majority  side  of  the  Banking  Committee  regarding  Whitewater. 

Mr.  McNamara.  I  have  a  copy. 

Mr.  Chertoff.  You  have  it? 

Mr.  McNamara.  Yes,  sir. 

Mr.  Chertoff.  It  says  in  the  next  to  last  paragraph  that  it's  a 
response  to  a  question  raised  by  Senator  Shelby.  The  second  item 
is  a  question  by  Senator  Shelby  contained  on  page  7 1  of  the  tran- 
script regarding  the  date  on  which  former  White  House  Counsel 
Lloyd  Cutler  asked  for  copies  of  the  transcripts  of  interviews  taken 
by  the  Treasury  Inspector  General.  'The  answer  to" — now,  remem- 
ber the  question  is  the  date  on  which  former  White  House  Counsel 
asked  for  copies  of  the  transcripts.  'The  answer  to  this  question  is 
the  following:  'Mr.  Cutler's  request  was  first  made  on  July  5,  1994, 
and  renewed  late  in  July.' " 

How  did  you  go  about  answering  that  question? 

Mr.  McNamara.  I  don't  recall. 

Mr.  Chertoff.  Do  you  know  that  Mr.  Cutler  testified  under  oath 
that  as  of  July  1  he  already  had  a  deal  to  get  the  transcripts? 

Mr.  McNamara.  I  understand  that's  the  case,  but  I  haven't  seen 
that  deposition. 

Mr.  Chertoff.  Do  you  know  that  Mr.  Cutler  testified  he  had 
spoken  to  Mr.  Bentsen  and  perhaps  Mr.  Knight  before  July  1  about 
getting  the  transcripts? 

Mr.  McNamara.  I  don't  know  that  personally,  sir. 

Mr.  Chertoff.  Well,  what  did  you  do — I  mean,  you're  answering 
a  question  from  a  Senator.  What  did  you  do  to  get  the  answer  to 
this? 

Mr.  McNamara.  I  don't  remember.  I  do  remember  answering — 
sending  this  letter  on  October  26,  1994,  which  is  about  3  months 
after  the  hearings  had  taken  place.  Mr.  Codinha  had  written  to  me, 
since  I  was  the  point  of  contact  both  for  the  House  and  Senate  sen- 
ior staff,  to  get  information  and  documents  and  assist  them.  Sen- 
ator Shelby  had  asked  the  question.  To  the  best  of  my  knowledge, 
I  went  and  found  the  information. 

When  I  was  shown  this  last  week  as  part  of  my  deposition,  I  re- 
called the  letter  but  could  not  at  all  recall  what  I  did.  I  said  under 
oath  that  the  information  I  provided  at  that  time  to  Mr.  Codinha 
was,  to  the  best  of  my  knowledge,  the  correct  information.  I  still 
believe  that  to  be  true,  sir. 

Mr.  Chertoff.  You  believe  Mr.  Cutler  is  in  error  in  his  recollec- 
tion that  before  July  1  he  had  had  conversations  with  the  Secretary 
and/or  Mr.  Knight  about  getting  these  things? 

Mr.  McNamara.  I  don't  have  an  opinion  on  that. 

Mr.  Chertoff.  Mr.  Knight,  did  you  see  this  letter  before  it  went 
out? 

Mr.  Knight.  No,  I  don't  believe  I  did.  I  just  don't  recall  it. 

Mr.  Chertoff.  Did  Mr.  McNamara  show  it  to  you? 

Mr.  Knight.  As  I  said,  I  just  don't  recall  it. 

Mr.  Chertoff.  I  want  to  just  remind  myself,  you  acknowledged 
talking  to  Mr.  Cutler  in  July,  but  you  say  you  talked  to  Mr.  Cutler 
only  about  getting  documents  and  giving  documents;  right? 


162 

Mr.  Knight.  My  most  extensive  discussions  with  Mr.  Cutler  were 
not  on  the  deposition  issue.  They  were  on  the  original  sharing  of 
documents  as  the  inquiry  began  in  May.  After  that  period,  I  did  not 
have  much  contact  with  him.  The  only  contact  I  recall  was  around 
July  5  or  6  in  that  area  when  I  went  over  and  took  over  the  sen- 
sitive documents  for  him  to  view. 

Mr.  Chertoff.  Then  your  testimony  is  the  next  time  you  talked 
to  him  about  this  had  to  do  with  July  22,  when  he  made  that  call 
requesting  the  transcript? 

Mr.  Knight.  No,  I  didn't  talk  to  him  then.  I  got  the  information 
from  elsewhere  that  the  IG's  Office  wanted  the  Secretary's  opinion 
as  to  whether  the  transcript  should  be  shared. 

Mr.  Chertoff.  You  got  back  from  Naples  on  July  14? 

Mr.  Knight.  I  think  it  was,  yes. 

Mr.  Chertoff.  The  next  day  you  called  Mr.  Cutler,  do  you  re- 
member that? 

Mr.  Knight.  No. 

Mr.  Chertoff.  On  the  following  Monday,  Mr.  Cutler  left  word 
for  you  and  you  talked.  Do  you  remember  that? 

Mr.  Knight.  No,  I  think  you're  reading  from  logs  that  have  yet 
to  be  identified  to  me  as  to  where  they  came  from  in  terms  of 
whether  they  are  Mr.  Cutler's  logs  or  Mr.  Klein's. 

Mr.  Chertoff.  They  appear  to  be  logs  from  the  Office  of  Special 
Counsel  to  the  President  and  they  appear  to  be  logs  of  Mr.  Cutler's 
phone  contacts.  I'll  give  it  to  you.  It's  S  7922. 

Mr.  Knight.  Yes,  I  have  seen  them.  My  only  recollection  is,  Mr. 
Chertoff,  that  Mr.  Klein  had  a  similar  request  to  Mr.  Cutler's  in 
that  we  provided  him  with  similar  access. 

Mr.  Chertoff.  To  transcripts? 

Mr.  Knight.  No,  not  to  transcripts,  to  the  sensitive  documents. 

Mr.  Chertoff.  This  is  the  Joel  IQein  whose  name  came  up  in  the 
note  that  was  put  up  on  the  Elmo  yesterday  back  in  March  1994 
saying  in  response  to  the  beginning  of  this  investigation  that  this 
should  cover  us.  Is  that  the  same  Joel  Klein? 

Mr.  Knight.  I  assume  so.  I  just  didn't  follow  that  part. 

Mr.  Chertoff.  Now,  the  White  House  identified — I  will  give  you 
the  phone  lists  that  show  calls  on  July  15,  on  July  18,  on  July  20, 
on  July  21,  and  on  July  22.  The  White  House  identified  to  us  that 
these  documents  are  Mr.  Cutler's  phone  logs. 

Mr.  Knight.  There  are  two  factors  I  think  you  need  to  keep  in 
mind.  One  is  as  an  attorney  who  has  made  a  career  in  Washington, 
I  believe  a  phone  call  from  the  Counsel  to  the  President  is  a  very 
important  occurrence.  I  remember  those.  I  do  not  remember  talking 
to  Mr.  Cutler  at  this  period.  In  fact,  I  have  the  opposite  recollec- 
tion. Two,  I  had  other  responsibilities,  though,  beyond  this.  I  could 
have  called  Counsel's  Office.  As  to  their  practice  in  terms  of  keep- 
ing messages  and  whether  those  are  Joel  Klein's  messages  is  a  sep- 
arate question,  and  I  think  those  records  only  show  that  I  talked 
to  someone  in  that  office  on  two  occasions  in  the  month  of  July. 

Mr.  Chertoff.  All  I  can  tell  you  is  the  White  House  has  told  us 
these  are  Mr.  Cutler's  phone  logs,  so  I  guess  you  dispute  that  and 
you  dispute  Mr.  Cutler's  own  testimony  repeatedly 

Mr.  Knight.  Mr.  Chertoff,  I  had  other  responsibilities  beyond 
this.  I  was  coordinating  the  Administration's  outreach  efforts  on 
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the  GATT  negotiations.  I  was  Executive  Secretary  and  Senior  Advi- 
sor to  the  Secretary  of  the  Treasury.  He  had  other  responsibiUties. 
I  had  other  occasions  to  call  that  office.  I  have  no  recollection  of 
talking  to  the  Counsel  to  the  President  on  those  dates 

Mr.  Chertoff.  All  right.  Let  me  ask  you 

Mr.  Knight.  — on  this  subject. 


Mr.  Chertoff.  If  I'm  over  my  time,  why  don't 

The  Chairman.  Senator  Sarbanes,  Mr.  Ben-Veniste. 

Senator  Sarbanes.  Gentlemen,  let  me  set  a  couple  of  things 
straight  here  in  the  record  because,  first  of  all,  a  lot  of  this  ques- 
tioning doesn't  seem  to  me  it  matters.  In  the  end,  the  depositions 
were  furnished  in  a  certain  way,  handled  in  a  certain  way,  inquir- 
ies were  made.  Everyone  of  you,  I  think,  testified  that  you  thought 
the  inquiry  and  the  report  of  the  OGE  were  thorough,  complete, 
and  professional;  is  that  correct? 

Mr.  SCHMALZBACH.  Yes,  sir. 

Mr.  Knight.  That's  correct. 

Mr.  McHale.  Yes. 

Mr.  McNamara.  Yes,  sir. 

Mr.  Dougherty.  Yes,  sir. 

Senator  Sarbanes.  Mr.  McNamara,  I  don't  think  it's  relevant  to 
any  issue  other  than  it  makes  it  appear  as  though  you're  saying 
one  thing,  Mr.  Cutler  is  saying  another  thing  and  therefore  some- 
how that's  supposed  to  create  some  doubt  of  some  sort. 

Mr.  Cutler's  deposition,  when  they  were  asking  about  this,  get- 
ting the  deposition,  says — the  question  was,  "Let  me  say  as  of  July 
1,  then,  when  Mr.  Fiske — "  and  Mr.  Cutler  says,  "As  of  July  1,  yes, 
without  being  pinned  down  to  the  precise  date." 

Question:  I  want  to  pin  it  down  in  this  sense.  On  July  1  you  understood  that  the 
White  House  had  the  green  light  from  Mr.  Fiske  to  conduct  its  interviewing;  correct? 
The  White  House  had  been  precluded  up  to  that  point. 

Answer:  Yes. 

Question:  And  as  of  that  point,  was  it  your  understanding  that  you  had  a  commit- 
ment from  the  Treasury  Department  to  fiimish  the  White  House,  you  and  your 
staff,  with  transcripts  of  all  of  the  depositions  taken  by  the  Inspector  Generals  of 
every  witness? 

Answer:  I  cannot  answer  that  question  precisely. 

Question:  But  as  of  July  1  did  you  understand  you  were  to  receive  all  the  tran- 
scripts? 

Answer:  I  cannot  be  precise  as  to  whether  it  was  as  of  July  1  or  as  of  July  5 
but 

Mr.  McNamara.  That's  correct,  sir. 

Senator  Sarbanes.  — "it  was  about  that  time."  That's  Mr.  Cut- 
ler's answer.  "I  cannot  be  precise  as  to  whether  it  was  as  of  July 
1  or  as  of  July  5,  but  it  was  about  that  time."  Your  answer  was 
July  5  in  your  letter,  as  I  understand  it. 

Mr.  McNamara.  Yes,  Senator.  It's  also  the  answer  in  Mr.  Cut- 
ler's letter.  If  you  look  at  S.  2129,  Mr.  Cutler  says  the  same  thing, 
"It  was  July  5  that  the  Office  of  the  White  House  Counsel  first 
made  the  request  to  Treasury." 

Mr.  Ben-Veniste.  Right. 

Senator  Sarbanes.  I  think  it's  important  to  establish  that.  Mr. 
Dougherty,  let  me  ask  you,  when  you  took  the  transcripts  over  to 
deliver  them,  that  was  on  July  23? 

Mr.  Dougherty.  Yes,  Senator. 
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Senator  Sarbanes.  Did  you  go  into  the  Executive  Office  Build- 
ing? 

Mr.  Dougherty.  I  went  into  the  lobby  on  the  outside,  that  is  the 
public  side  of  the  security  and  check-in  area.  The  person  with 
whom  I  made  the  arrangements,  she  and  I  determined  that  it 
would  be  easier  and  quicker  if  she  came  down  from  her  office  and 
met  me  on  the  outside — not  the  outside  of  the  building,  mind  you, 
but  the  outside  of  the  gate,  inside  the  building. 

Senator  Sarbanes.  Outside  the  security? 

Mr.  Dougherty.  Outside  security  so  that  I  didn't,  in  fact — other- 
wise, I  would  have  had  to  have  been  cleared  in  advance.  So  she 
came  out.  I  came  into  the  building  and  a  few  minutes  later,  maybe 
1  minute  later,  she  came  out  of  the  elevator  lobby,  across  security, 
picked  up  the  box,  put  it  on  the  conveyor  belt  and  went  back  inside 
again. 

Senator  Sarbanes.  We  have  logs  from  the  security  at  the  EOB 
which  indicate  on  July  23  at  6:54:12  p.m..  Sheila  Cheston  exited, 
and  that  at  6:55:35  p.m.,  a  minute  and  20  seconds  later,  she  en- 
tered. Now,  as  I  understand  it,  you  indicated  earlier  that  you 
thought  you  gave  us  two  names,  but  one  of  them  was — Sheila 
Cheston  was  the  person  to  whom  you  thought  you  had  delivered 
these  transcripts;  is  that  correct? 

Mr.  Dougherty.  That's  correct.  Senator. 

Senator  Sarbanes.  Does  this  time  period  correspond  with  what 
you  just  outlined  for  me  without  me  having  indicated  the  time  pe- 
riod as  to  how  long  you  spent  doing  this.  A  minute  and  20  seconds, 
you  just  conveyed  the  box,  or  whatever  it  was,  over  and  left;  is  that 
right? 

Mr.  Dougherty.  That's  correct. 

Senator  Sarbanes.  So  this  would  correspond,  then,  with  your  ac- 
count of  that  transfer;  is  that  correct? 

Mr.  Dougherty.  Absolutely,  Senator. 

Senator  Sarbanes.  This  was  just  shy  of  7  p.m.  on  July  23? 

Mr.  Dougherty.  That's  correct,  and  that  accounts  with  my  recol- 
lection of  what  time  I  went  over. 

Senator  Sarbanes.  All  right.  Mr.  Ben-Veniste. 

Mr.  Ben-Veniste.  With  respect  to  the  transmittal  of  the  sum- 
mary  

Senator  Sarbanes.  Let  me  just  add,  I  don't  think  it  matters  in 
the  total  picture  very  much,  but  I  think  in  any  event,  since  you 
were  subjected  to  a  lot  of  questioning  on  that  point,  we  ought  to 
try  to  pin  it  down,  and  this  seems  to  me  to  pin  it  down  about  as 
well  as  it  can  be  pinned  down. 

Mr.  Ben-Veniste.  Now,  because  we  have  produced — have  had 
produced  from  the  White  House  a  memorandum  from  one  White 
House  Counsel  lawyer  to  another,  we  know  that  a  transcript — or 
a  summary  of  a  transcript  relating  to  Mr.  Katsanos  was  sent  to  the 
attorney  for  Lisa  Caputo.  That  was  Bill  Taylor.  I  know  Bill  Taylor. 
He  is  a  very  fine  trial  lawyer  here  in  town,  and  I  can  assure  you 
that  his  ego  will  withstand  the  lack  of  name  recognition  displayed 
here  today. 

But  as  a  result  of  having  all  of  that  information,  we  know  two 
things:  We  know  that  in  response  to  an  obvious  inquiry  about  what 
went  out  from  the  White  House,  the  response  was  that  one  sum- 
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mary  went  out  and,  presumably,  the  person  who  sent  that  sum- 
mary out  responded  back  to  Ms.  Sherburne  that  she  had  sent  the 
summary  out  and  that  it  is  her  beUef  that  it  wasn't  even  shown 
to  the  witness  but  rather  shown  to  the  attorney. 

When  we  look  at  the  summary  itself,  again,  looking  at  the  big 
picture,  it  seems  totally  innocuous  and  irrelevant  to  the  issues  that 
were  foremost  on  the  minds  of  those  who  conducted  the  hearings 
last  year.  To  go  a  step  further,  it  does  net  appear  that  Ms.  Caputo 
was  even  called.  I  think  it's  clear  that  she  was  not  called  as  a  wit- 
ness here.  So  can  any  of  you,  using  your  most  creative  skills,  think 
of  any  way  in  which  the  summary  of  Mr.  Katsanos'  testimony  pro- 
vided to  Ms.  Caputo's  attorney  could  have  somehow  skewed  or  af- 
fected or  impeded  or  obstructed  your  investigation? 

Mr.  Knight.  No. 

Mr.  McHale.  No,  sir. 

Mr.  SCHMALZBACH.  No,  sir. 

Mr.  McNamara.  No,  sir. 

Mr.  Dougherty.  No,  sir. 

Mr.  Ben-Veniste.  I  have  nothing  further. 

The  Chairman.  I  am  continually  amazed.  Nobody  remembers 
anything  when  it  comes  to  who  gave  transcripts  out.  Mr.  Dough- 
erty, I  have  to  tell  you  when  I  read  this  memo — and  I  am  going 
to  refer  you  to  that  memo  entitled  S  0079 13.  Put  it  up  on  the  Elmo. 
Do  you  see  that?  This  obviously  comes  from  Sharon  Conaway.  In 
the  second  paragraph  she  says,  "David  Dougherty  at  Treasury  told 
me  that  RTC  had  not  yet  agreed  to  release  its  transcripts."  Now, 
do  you  remember  telling  her  that,  yes  or  no?  Do  you  remember  tell- 
ing her  that? 

Mr.  Dougherty.  No,  sir,  I  don't  remember  those  exact  words. 

The  Chairman.  OK.  Then  I  guess  that  she  was  wrong.  "But  they 
may  do  so  tomorrow." 

Mr.  Dougherty.  No,  Senator,  I  don't  remember  saying  that. 

The  Chairman.  Let's  go  on.  "He  said  they  seem  very  touchy 
about  the  transcripts."  I  mean,  you're  telling  me  here  that  a  Coun- 
sel at  the  White  House  talked  to  you,  you're  the  contact  person, 
and  you  don't  remember  her  having  this  conversation  and  you  say- 
ing to  her  that  they're  touchy  about  these  transcripts  and  they  ex- 
press dismay  that  Treasury  had  given  them  to  the  White  House? 
Do  you  remember  anybody  telling  you  from  the  RTC  that  they  were 
upset  about  this? 

Mr.  Dougherty.  No,  Senator.  I  do  know  that  I  heard  that  from 
either  Mr.  McHale  or  Mr.  Schmalzbach  that  there  was  some  con- 
cern on  the  part  of  the  RTC  about  the  transcripts.  I  do  recall  tell- 
ing someone  on  the  telephone,  someone  from  White  House  Counsel 
on  the  telephone  who  called  to  speak  not  to  me — I  want  to  clarify 
that  one  thing.  I  was  not  the  point  of  contact.  I  was  the  junior 
member  of  the  team.  The  only  time  I  had  contact  with  anybody  on 
the  White  House  Counsel's  staff  was  when  they  were  unable  to 
reach  a  senior  person  who  was  involved  in  making  decisions.  I 
made  no  decisions  about  these  things,  simply  passed  information 
along. 

The  Chairman.  You  do  recall  a  phone  conversation  right  now 
with  someone  from  the  Counsel's  Office? 

Mr.  Dougherty.  That's  correct.  Senator. 
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The  Chairman.  And  in  that  conversation,  you  made  known — "He 
stressed  that  it  is  important  that  nothing  in  the  transcripts  be 
made  pubUc."  I  mean,  is  that  true? 

Mr.  Dougherty.  I  don't  recall  that  conversation.  Senator.  The 
only  thing  I  recall  is  the  second  sentence. 

The  Chairman.  Let's  go  down  to  the  last  paragraph.  "This  after- 
noon, he  gave  me  summaries  of  transcripts  that  he  had  not  realized 
we  did  not  have  and  told  me  that  the  transcripts  could  be  given 
to  witnesses  and  their  counsel."  She  goes  on  to  indicate  as  a  result 
of  this,  "I  faxed  the  Katsanos'  summary"  [3  pages] — those  are  the 
pages  we  saw — "to  Bill  Taylor."  He's  the  lawyer  for  Ms.  Caputo. 
"And  corrected  one  statement  that  inaccurately  reflected  the  testi- 
mony. I  told  Taylor's  associate  of  Treasury's  concern  about  not  at- 
tributing information  to  the  transcripts."  She's  very  precise,  very 
precise  in  her  statements.  These  are  contemporaneous — these  notes 
that  she  has  kept  with  respect  to  your  conversations  with  her. 
Now,  I'm  going  to  ask  you  again,  you  didn't  send  over  transcripts? 

Mr.  Dougherty.  Senator,  I  testified  that  I  delivered  the  tran- 
scripts on  July  23. 

The  Chairman.  Summaries? 

Mr.  Dougherty.  I  have  no  recollection  of  ever  providing  any 
summaries  to  anyone. 

The  Chairman.  She  was  very  precise.  "This  afternoon,  he  gave 
me  summaries  of  the  transcripts  that  he  had  not  realized  we  did 
not  have."  I'm  going  to  go  back  to  Mr.  Knight.  Senator  Bentsen  was 
under  the  impression  or  at  least  the  letter  authorizing  the  release 
of  summaries  and  transcripts  indicated  that  the  information  was 
not  to  be  shared  with  anybody  outside  of  the  White  House  Coun- 
sel's Office;  is  that  not  correct? 

Mr.  Knight.  That's  the  thrust  of  the  letter. 

The  Chairman.  That  was  the  restriction  placed  on  this  informa- 
tion. Now  for  people  to  suggest  that  oh,  somehow  it's  inconsequen- 
tial because  one  lawyer — that  is  the  only  one  that  we  know  of.  This 
disturbs  the  Committee.  Whenever  someone  is  asked  about  who  ac- 
tually delivered,  who  authorized,  who  gave  the  release,  we  have  a 
lapse  of  memory.  I  mean,  even  when  we  have  your  diary,  you  don't 
even  know,  Mr.  Schmalzbach,  who  told  you  or  how  this  came  about. 
Rather  important  information. 

Mr.  Chertoff. 

Senator  Sarbanes.  Mr.  Chairman,  I  assume  Mr.  Cutler  and  Ms. 
Sherburne 

The  Chairman.  Yes,  but  you  know  what,  Mr.  Cutler  and  Ms. 
Sherburne  are  going  to  be  here  tomorrow  and  these  people  are  here 
now. 

Senator  Sarbanes.  That's  true.  I  can't  contest  that. 

The  Chairman.  I  think  it  is  incredible  that  Mr.  Schmalzbach  who 
is  not  going  to  be  here  tomorrow,  nor  is  Mr.  Dougherty — doesn't 
know  about  that  statement  in  his  diary,  that  important  one  line, 
doesn't  know  how  it  got  there  or  what  it  referred  to. 

Mr.  Chertoff.  Mr.  Dougherty,  I  want  to  refresh  your  memory 
more  about  these  summaries.  Isn't  it  a  fact  that  what  happened 
was  that  Sharon  Conaway  walked  over  and  picked  up  the  sum- 
maries from  you  at  Treasury  which  you  gave  to  her  in  an  envelope? 

Mr.  Dougherty.  Not  that  I  recall,  sir. 
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Mr.  Chertoff.  The  question  is  really  this,  Mr.  McHale  you  were 
the  person  who  had  contact  with  Mr.  Cesca  on  July  23  about  get- 
ting those  transcripts  over.  Do  you  recall  that? 

Mr.  McHale.  Yes,  sir. 

Mr.  Chertoff.  Did  you  know  at  the  time  that  there  was  an 
agreement  between  the  Secretary  and  Mr.  Cutler  that  they  would 
be  delivered? 

Mr.  McHale.  I  do  not  recall  being  aware  of  that  at  that  time. 

Mr.  Chertoff.  Was  it  a  done  deal  already  and  Mr.  Cesca  was 
just  there  as  window  dressing,  but  it  was  already  in  agreement?  Is 
that  what  happened? 

Mr.  McHale.  No,  sir,  I  do  not  remember  it  as  a  done  deal  and 
Mr.  Cesca  was  certainly  not  window  dressing. 

Mr.  Chertoff.  You  had  the  transcripts  prepared  to  go;  right? 

Mr.  McHale.  Yes,  sir. 

Mr.  Chertoff.  You  had  the  cover  letter  typed? 

Mr.  McHale.  No,  sir. 

Mr.  Chertoff.  No? 

Mr.  McHale.  No,  sir. 

Mr.  Chertoff.  This  is  important.  So  you  had  to  type  the  cover 
letter,  prepare  the  cover  letter  after  you  had  your  discussion  with 
Mr.  Cesca;  right? 

Mr.  McHale.  Yes,  sir. 

Mr.  Chertoff.  In  fact,  that  was  a  three-way  discussion? 

Mr.  McHale.  With  Mr.  Cesca,  Ms.  Kerner,  and  myself,  yes,  sir. 

Mr.  Chertoff.  You  had  a  one-on-one  discussion  with  either  Ms. 
Kerner  or  Mr.  Cesca? 

Mr.  McHale.  My  recollection  is  I  had  a  brief  conversation  with 
Mr.  Cesca.  I  then  had  a  brief  conversation  with  Ms.  Kerner  and  I 
had  a  conversation  with  the  two  of  them. 

Mr.  Chertoff.  Then  there's  the  typing  of  the  letter;  right? 

Mr.  McHale.  A  very  short  letter,  but  yes. 

Mr.  Chertoff.  In  the  course  of  the  conversations,  you  are  nego- 
tiating the  terms  and  conditions  of  the  letter;  right? 

Mr.  McHale.  I  typed  up  the  letter  and  I  called  Ms.  Sherburne 
and  I  read  it  to  her,  sir.  I  don't  think  I  negotiated  it. 

Mr.  Chertoff.  So  after  you  had  the  series  of  calls  with  people 
at  Treasury,  you  prepared  the  letter,  and  then  you  called  Ms. 
Sherburne? 

Mr.  McHale.  Yes,  sir. 

Mr.  Chertoff.  Mr.  McNamara,  didn't  you  see  a  draft  of  the  let- 
ter before  July  23? 

Mr.  McNamara.  I  was  asked  during  my  deposition  whether  or 
not  I  had.  I  thought  I  had.  I  also  was  asked  whether  or  not  I  could 
have  seen  it  that  day,  and  I  said  it  could  have  been  that  day.  I  did 
not  have  any  recall  of  exactly  when.  I  believe  the  confusion  was 
that  we  had  discussed  that  there  should  be  conditions  on  providing 
transcripts  to  the  White  House.  I  could  have  been  in  error. 

Mr.  Chertoff.  So  the  question  is,  Mr.  McHale,  did  those  tran- 
scripts go  over  before  you  had  Mr.  Cesca's  approval? 

Mr.  McHale.  Absolutely  not,  sir. 

Mr.  Chertoff.  If  Mr.  Cesca  had  said  no,  you  would  have  with- 
held the  transcripts? 
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Mr.  McHale.  I  would  have  gone  back  to  Mr.  Knight.  I  would 
have  told  him  what  Mr.  Cesca's  views  were  and  I  suspect  we  prob- 
ably would  have  withheld  the  transcripts. 

Mr.  Chertoff.  Mr.  Knight,  what  was  your  understanding  on 
Saturday?  Did  the  Secretary  tell  you,  as  he  told  us,  that  it  was  a 
done  deal? 

Mr.  Knight.  I  don't  think  the  Secretary  used  those  words.  My 
reading  of  the  Secretary's  testimony  yesterday  is  that  he  had  a 
meeting  of  the  minds  with  Lloyd  Cutler  that  they  should  be  shared, 
but  when  I  asked  his  opinion  is  when  he  made  it  aware  to  me  that 
that  was  his  opinion. 

Mr.  Chertoff.  Now,  finally,  let  me  ask  all  of  you  this.  We  have 
these  summaries,  at  least  one  of  which  appears  to  have  gotten 
out — we  know  has  gotten  out  to  one  of  the  lawyers  for  the  wit- 
nesses. We  don't  know  where  all  the  other  summaries  went,  who 
got  them,  how  they  were  distributed.  Does  anyone  here — did  any- 
one here  control  the  handling  of  the  summaries?  Did  anyone  keep 
track  of  the  summaries  and  who  had  them  and  who  they  were 
given  to?  Mr.  Knight,  did  you? 

Mr.  Knight.  No. 

Mr.  Chertoff.  Mr.  Schmalzbach? 

Mr.  Schmalzbach.  No. 

Mr.  Chertoff.  Mr.  McHale? 

Mr.  McHale.  The  summaries  were  prepared  under  my  direction. 
They  were  maintained  in  my  office  and  I  have  no  recollection  of 
them  going  to  the  White  House. 

Mr.  Chertoff.  You  don't  know  how  they  got  there  either? 

Mr.  McHale.  No,  I  do  not,  sir. 

Mr.  Chertoff.  Mr.  McNamara? 

Mr.  McNamara.  No,  sir. 

Mr.  Chertoff.  Mr.  Dougherty? 

Mr.  Dougherty.  No,  sir. 

Mr.  Chertoff.  These  are  orphan  summaries.  No  one  wants  to 
take  responsibility  for  them.  No  one  knows  how  they  got  to  the 
White  House  or  where  they  got  to.  This  was  the  confidential  work 
product  that  the  Inspectors  General  thought  they  were  preserving 
as  part  of  their  investigation.  Is  this  the  way  you  customarily  do 
business  at  the  General  Counsel's  Office? 

Mr.  Knight.  Mr.  Chertoff,  I  think  you're  aware  of  the  way  the 
office  did  business.  You  worked  with  the  office  and  this  Committee 
did  last  year.  Both  Committees  in  the  House  and  Senate  congratu- 
lated the  Treasury  Department  and  specifically  singled  out  attor- 
neys like  Mr.  McNamara  for  their  professionalism.  You  wrote  me 
a  letter  congratulating  me  and  thanking  me  for  my  cooperation. 
These  are  career  attorneys  at  the  Department  of  the  Treasury. 
Their  specialties  are  ethics,  criminal,  and  civil  law.  They  did  the 
best  they  could 

The  Chairman.  Mr.  Knight,  then  how  did  the  summaries  get 
over  to  the  White  House?  If  you  have  something  in  such  a  sen- 
sitive, very  important  investigation,  tell  us  how  they  got  there  and 
how  you  wouldn't  know  how  they  got  there  and  how  no  one  can 
offer  an  explanation  or  remember  anything  about  it. 

Mr.  Knight.  We  can  only  attest  to  what  we  know. 
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The  Chairman.  Please  don't  lecture  Counsel  about  the  profes- 
sionalism of  the  office.  He's  asked  in  a  very  concrete  way,  how  did 
they  get  there?  Wouldn't  it  seem  to  you  that  there  is  something 
that's  terribly  missing  if  these  summaries  got  to  the  White  House 
and  no  one  in  your  office  responsible  for  them  knows  how  they  got 
over  there  and  we  don't  know  how?  Why? 

Mr.  Knight.  Your  question,  Mr.  Chairman,  is  what? 

The  Chairman.  You  heard  my  question.  How  can  you  call  it  a 
professional  operation  when  these  important  summaries — contrary 
to  the  explicit  directions  of  the  Secretary — not  only  get  to  the 
White  House,  but  are  also  shared  outside  of  that.  How  did  they  get 
there?  Who's  responsible  for  sending  them  over? 

Mr.  Knight.  I  find  it  very  important,  Mr.  Chairman,  that  the  in- 
dividual who  drafted  the  letter  protecting  these  documents  also  had 
responsibilities  for  custody  of  these  summaries  and  that  therefore, 
I  see  no  reason  why  we  should  suspect  the  General  Counsel's  Office 
in  that  regard. 

Mr.  McHale  was  being  very  prudent  in  his  activities  with  regard 
to  these  depositions,  and  I  don't  see  him  engaging  in  a  lapse  or  an 
accident  in  this  regard.  I  can  only  say  that  I  don't  believe  it  was 
through  the  fault  of  the  General  Counsel's  Office. 

The  Chairman.  Do  you  think  important  documents  like  these 
would  be  sent  without  a  transmittal  letter?  Certainly  there  would 
be  some  record  of  them  being  sent  over?  There  is  none? 

Mr.  Knight.  Not  that  I'm  aware  of,  sir. 

The  Chairman.  Isn't  that  rather  unusual? 

Mr.  Knight.  Only  if  they  came  from  the  General  Counsel's  Of- 
fice. 

Mr.  Chertoff.  Where  do  you  think  they  came  from,  Mr.  Knight? 

Mr.  Knight.  I  don't  know.  That's  what  we  don't  know. 

The  Chairman.  Who  had  custody  of  them? 

Mr.  McHale.  I  had  custody  of  them.  Senator. 

The  Chairman.  All  right,  Mr.  McHale,  you  had  custody  of  them. 
How  could  they  get  to  the  White  House  without  there  being  some 
communication — you  told  me  about  a  letter  you  typed.  You  remem- 
ber typing  a  letter  as  it  relates  to  something  else.  How  did  the 
summaries  get  over  there? 

Mr.  McHale.  Senator,  I  cannot 

Senator  Sarbanes.  Senator,  we  don't  have  any  evidence  when 
you  use  the  plural  "they."  We  have  some  evidence  off  the  basis 

The  Chairman.  We  do. 

Senator  Sarbanes.  — of  "it"  but  not  "they." 

The  Chairman.  We  are  aware  of  at  least  one — "This  afternoon, 
he  gave  me  summaries  of  the  transcripts  that  he  had  not  realized 
we  did  not  have  and  told  me  that  the  transcripts  could  be  given 
to  witnesses  and  their  counsel." — ^because  we  actually  see  that  sum- 
mary sent  out  to  an  outside  counsel  outside  of  Government. 

We  have  that  one  and  we  have,  again,  a  document  produced  to 
Ms.  Sherburne  from  the  White  House  Counsel's  Office  indicating 
the  summaries  were  sent  over.  Then  when  we  ask  Mr.  Dougherty, 
because  he's  identified  as  the  person  who  transferred  them,  he  has 
no  recollection  whatsoever,  and  it  would  seem  to  me  there  should 
be  some  kind  of  transmittal  letter.  Something  to  the  file.  Do  you 
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have  anything  in  the  file  to  indicate  how  the  summaries  were  sent 
there? 

Mr.  McHale.  No,  Senator. 

Mr.  Chertoff.  Did  you  know,  Mr.  McHale,  that  when  you  sent 
over  the  transcripts,  you  sent  over  a  printout  fi"om  the  computer 
data  base  of  Treasury  with  a  file  list  listing  the  Madison  sum- 
maries, which  is  2065  given  to  us  by  the  White  House? 

Mr.  McHale.  I  have  been  shown  that  document  before.  It  is  pos- 
sible that  it  went  over  with  the  transcripts. 

Mr.  Chertoff.  Why  did  you  send  over  a  data  base  list  of  about 
20  summaries  and  you  don't  know  how  the  summaries  got  over 
there? 

Mr.  McHale.  That  is  also  a  list — ^because  of  the  list  of  the  sum- 
maries of  all  the  transcripts,  that  is  a  list  of  all  the  transcripts. 

Mr.  Chertoff.  The  White  House  has  produced  to  us  maybe 
about  half  an  inch  worth  of  summaries.  Nobody  knows  how  those 
got  over  there  and  no  one  can  vouch  for  any  restrictions  placed  on 
them;  right?  Is  there  anyone  who  can  vouch  for  the  fact  that  sum- 
maries turned  over  to  the  White  House  or  held  elsewhere  in  the 
General  Counsel's  Office  at  Treasury  were  actually  held  restricted 
from  the  witnesses?  Is  anyone  prepared  to  do  that? 

Mr.  McHale.  I  do  not  know  if  the  summaries  were  shared  with 
the  witnesses. 

Mr.  Chertoff.  You  can't  vouch  one  way  or  the  other,  you  have 
no  assurance;  right? 

Mr.  McHale.  I  have  no  knowledge  that  they  were  shared  with 
any  witnesses. 

Mr.  Chertoff.  You  have  no  knowledge  that  they  weren't;  right? 

Mr.  McHale.  To  the  extent  that  I  maintained  custody  of  them, 
I  have  no  knowledge  that  they  were  shared  with  any  witnesses. 

Mr.  Chertoff.  Since  you  can't  tell  us  how  the  summaries  got  to 
the  White  House,  and  they  were  in  your  custody,  I  guess  that 
means  you  didn't  maintain  custody  of  them;  right? 

Mr.  McHale.  I  have  no  recollection  of  how  they  got  to  the  White 
House.  I  do  not  recall  that  they  went  to  the  White  House. 

The  Chairman.  They  obviously  went  to  the  White  House. 

Mr.  McHale.  That's  correct.  Senator. 

The  Chairman.  Now,  if  you  say  you  don't  know  how  they  got 
there,  that's  all  right.  But  then  I  would  just  simply  say  as  the  cus- 
todian of  these  very  sensitive  documents,  isn't  this  a  serious  over- 
sight? Aren't  you  embarrassed  by  that? 

Mr.  McHale.  No,  Mr.  Chairman,  I'm  not  embarrassed  by  that. 

The  Chairman.  Really?  The  summaries  got  there  and  you  have 
no  record  of  their  delivery,  how  they  got  there,  but  it  doesn't  bother 
you  at  all? 

Mr.  McHale.  Mr.  Chairman,  during  this  period  we  were  working 
probably  17  to  18  hours  a  day,  day  in  and  day  out.  There  were 
many  things  going  on.  I  do  not  presently  have  a  recollection  of  the 
summaries  going  over  to  the  White  House.  I  am  not  surprised,  Mr. 
Chairman,  by  that  lack  of  recollection. 

The  Chairman.  Do  you  know  Sharon  Conaway? 

Mr.  McHale.  No,  sir. 

The  Chairman.  Does  anyone  here  know  or  talk  to  Sharon  Con- 
away other  than  Mr.  Dougherty?  Mr.  Knight? 
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Mr.  Knight.  No,  sir. 

Mr.  ScHMALZBACH.  No,  sir. 

The  Chairman.  Mr.  McNamara? 

Mr.  McNamara.  No,  sir. 

The  Chairman.  Mr.  Dougherty,  you  have  spoken  to  her? 

Mr.  Dougherty.  I  recall  speaking  to  either  Ms.  Conaway  or  Ms. 
Chesterton. 

Senator  Sarbanes.  Mr.  Ben-Veniste. 

Mr.  Ben-Veniste.  To  put  this  in  a  little  bit  more  context  of  what 
else  was  going  on  at  the  time,  is  it  not  the  case  that  each  individ- 
ual witness  who  provided  testimony  before  the  RTC-Treasury  IG's 
was  provided  a  copy  of  his  own  transcript? 

Mr.  McHale.  That's  my  understanding  from  the  Inspector  Gen- 
eral's Office. 

Mr.  Ben-Veniste.  Was  that  not  done  as  of  July  18,  a  week  before 
this  transmittal  of  the  transcripts? 

Mr.  McHale.  My  understanding  is  that's  when  it  began. 

Mr.  Ben-Veniste.  Is  it  not  the  case  that  with  respect  to  those 
transcripts,  the  individuals  were  encouraged  to  cooperate  with 
other  investigations  that  were  then  ongoing,  that  the  witnesses 
whose  testimony  was  taken,  for  whom  transcripts  of  sworn  testi- 
mony were  made  were  encouraged  at  their  depositions  to  cooperate 
with  other  ongoing  investigations? 

Mr.  McHale.  Secretary  Bentsen  had  directed  that  all  Treasury 
employees  cooperate  fully  with  the  investigations.  I  have  no  specific 
recollection  of  that  in  the  depositions. 

Mr.  Ben-Veniste.  Let  me  tell  you,  on  the  basis  of  having  re- 
viewed comments  made  at  the  depositions,  it  was  uniformly  the 
case  that  the  witnesses  were  encouraged  to  cooperate  with  other 
ongoing  investigations.  So  is  it  not  fair  to  say  that  if  the  witnesses 
or  their  attorneys  had  wished  to  discuss  the  substance  of  the  tran- 
scripts which  represented  their  second  chance  at  giving  sworn  tes- 
timony on  this  subject  matter,  they  were  perfectly  free  to  do  so? 

Mr.  McHale.  Yes,  sir. 

Mr.  Ben-Veniste.  I  have  nothing  further. 

The  Chairman.  I  know  that  Senator  Bond  wants  to  raise  several 
questions,  and  he  has  just  gone  down  to  vote,  and  we  would  have 
nothing  further,  but  I  have  to  keep  it  open  for  the  Senator. 

Why  don't  we  take  a  brief  recess,  go  down  and  vote  and  I  think 
we'll  finish  up  in  about  5  minutes  thereafter.  I  think  we  can  put 
over  the  other  panel — unless  you  feel  strongly  about  it,  we  can  take 
them  now;  but  otherwise,  we  could  put  them  over  until  tomorrow 
afternoon. 

Senator  Sarbanes.  Are  they  here  and  waiting? 

Mr.  Ben-Veniste.  They  are  waiting. 

The  Chairman.  We  have  two  of  them.  It's  up  to  you.  I  don't  think 
they'll  take  long.  We'll  do  it  today.  We're  going  to  take  a  brief  re- 
cess to  vote.  We'll  be  back.  I  don't  think  that  this  panel — we  won't 
hold  you  for  more  than  another  10  minutes  at  the  most  after  we 
come  back  from  the  recess,  and  we'll  go  right  into  the  last  panel. 
So  we  stand  in  recess. 

[Recess.] 

The  Chairman.  I  would  like  to  thank  the  witnesses  for  returning. 
I'll  turn  to  Senator  Bond. 
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OPENING  STATEMENT  OF  SENATOR  CHRISTOPHER  S.  BOND 

Senator  BOND.  Thank  you  very  much,  Mr.  Chairman. 

Gentlemen,  I  appreciate  the  opportunity  to  ask  you  about  some 
questions  I  asked  for  the  record  last  fall.  Former  Secretary  Bentsen 
was  here  yesterday  and,  in  essence,  said  he  had  not  prepared  the 
responses,  had  not — was  not  familiar  with  them. 

He  indicated  that  somewhere  they  were  prepared  in  the  White 
House.  I'd  like  to  know  who  participated  in  drafting  the  responses 
to  my  questions  to  Secretary  Bentsen.  Did  you  Mr.  Knight? 

Senator  Sarbanes.  Would  you  yield  for  a  minute?  You  said  the 
prepared  summary  at  the  White  House. 

Senator  BOND.  At  the  Treasury.  Excuse  me.  It  was  prepared — a 
Freudian  slip,  my  apologies.  I  meant  to  say  Treasury. 

Mr.  Knight.  Is  there  a  cover  letter  to  this? 

Senator  BOND.  There  is  an  October  21  cover  memorandum.  I 
have  No.  296  on  it,  Edward  S.  Knight — from  Edward  S.  Knight  to 
Michael  B.  Levy.  It  says: 

Dennis  Foreman  and  my  answers  are  based  on  our  personal  knowledge.  The  ques- 
tions addressed  to  the  Secretary  have  been  answered  on  behalf  of  the  Department. 

Mr.  Knight.  Senator,  I  believe  they  were  answered  by  my  office. 

Senator  Bond.  Not  by  you? 

Mr.  Knight.  I  participated.  OK,  now  we  have  it.  As  I  believe  it 
was  pointed  out  yesterday,  the  questions  were  quite  diverse,  and 
we  had  to  solicit  answers  from  different  places,  but  I  was  at  that 
point  General  Counsel  and  my  office  coordinated  the  response  on 
behalf  of  the  Department. 

Senator  Bond.  Did  any  of  the  others  participate  in  the  drafting 
of  the  response?  Mr.  Schmalzbach? 

Mr.  Schmalzbach.  Yes,  Senator. 

Mr.  McHale.  Yes,  Senator. 

Senator  Bond.  Mr.  McNamara? 

Mr.  McNamara.  Senator  Bond,  I  reviewed  them.  I  don't  believe 
I  drafted  the  answers  but  I  could  be  mistaken. 

Senator  BOND.  Mr.  Dougherty? 

Mr.  Dougherty.  I'm  sorry.  Senator,  could  you  state  the  question 
for  me  again? 

Senator  Bond.  Did  you  participate  in  preparing  the  answers  to 
the  questions  I  asked? 

Mr.  Dougherty.  No,  Senator,  no,  I  did  not. 

Senator  Bond.  Who  signed  off  on  the  final  report?  Who  was  re- 
sponsible for  the  report?  Who  do  we  look  to  as  the  authority  that 
these  are  an  accurate  representation  of  what  occurred  in  the  De- 
partment of  the  Treasury  in  regards  to  the  questions  I  asked?  Is 
that  you,  Mr.  Knight? 

Mr.  Knight.  Senator,  my  office  coordinated  the  response.  Do  I 
have  personal  knowledge  about  the  answers  to  each  of  these  ques- 
tions? No,  but  I  had  the  responsibility  on  behalf  of  the  Department 
to  get  answers  to  your  questions. 

Senator  Bond.  Do  you  take  responsibility  for  any  omissions  or 
misstatements  or  inaccuracies  in  them? 

Mr.  Knight.  These  were  answers  we  gave  to  the  best  of  our  abil- 
ity at  the  time.  I  don't  believe  there  are  any  mistakes  or  inaccura- 
cies in  them,  Senator. 
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Senator  Bond.  Oh,  really?  Let  me  go  through  just  a  couple  of 
them.  Question  No.  5  is:  Why  did  non-Inspector  General  personnel 
communicate  with  the  White  House  about  the  release  of  the  tran- 
script? The  answer  to  this  is:  The  Treasury  officials  who  commu- 
nicated with  the  White  House  regarding  release  of  transcripts  were 
responding  to  White  House  requests. 

Is  that  the  only  reason  that's  needed?  That's  why  you  commu- 
nicated about  the  release  of  the  transcript?  They  asked  you  for  it? 

Mr.  Knight.  I  think  that  is  an  accurate  answer  to  the  question 
of  why  non-Inspector  General  personnel  communicated  with  the 
White  House.  They  were  responding  to  inquiries  from  the  White 
House  in  this  subject  area.  They  were  not  initiating  those  discus- 
sions. 

Senator  BOND.  In  the  communications,  did  you  not  take  any  re- 
sponsibility for  the  propriety  of — ascertaining  the  propriety  of  turn- 
ing over  the  transcripts? 

Mr.  Knight.  I  don't  believe  that's  the  question.  If  you're  referring 
to  question  5 

Senator  BOND.  Question  5,  does  that  not  potentially  require  the 
description  of  the  communications? 

Mr.  Knight.  Senator,  at  the  time,  that  appeared  to  be  a  complete 
answer.  These  were  written  questions.  We  didn't  have  the  benefit 
of  a  dialog  with  you  on  these.  We  were  doing  the  best  we  could. 

Senator  Bond.  Now,  No.  5,  "Why  did  non-Inspector  General  per- 
sonnel"— No.  6 — "Did  any  Treasury  personnel  consult  with  RTC 
personnel  about  the  propriety  of  releasing  the  Treasury-RTC  depo- 
sitions before  the  Treasury-RTC  depositions  were  released  to  the 
White  House.  If  not,  why  not? 

It  seems  to  me  that  there  were  a  number  of  people  involved  in 
that  process  who  were  aware  of  the  July  5  meeting,  were  they  not? 
There  was  a  July  5  meeting.  I  believe  Ms.  Black  stated  that  Ms. 
Kerner  was  involved  in  that  meeting. 

Mr.  Knight.  You're  asking  about  question  6  now.  Senator?  I  just 
want  to  be  careful. 

Senator  Bond.  Yes. 

Mr.  Knight.  I  do  not  believe  that  question  was  asked  in  the  con- 
text of  question  6.  It  may  have  been  something  you  intended  for 
us  to  answer,  but  again,  we  were  trying  to  respond  to  written  ques- 
tions. 

Senator  Bond.  Did  any  Treasury  personnel  consult  with  RTC 
personnel  about  the  propriety  of  releasing  the  Treasury-RTC  depo- 
sitions? 

Mr.  Knight.  It  says  here,  "The  first  disclosure  of  transcripts  to 
the  White  House  personnel  was  made  jointly  by  the  Treasury  and 
RTC  Inspector  Generals'  offices." 

Senator  BOND.  I  know  that's  an  answer.  I  want  to  get  around  to 
that  because  that  one  is  not  right  either,  apparently.  But  was  Ms. 
Kerner  a  member  of  the  Treasury? 

Mr.  Knight.  Yes. 

Senator  Bond.  She  is  not  a  member  of  the  Office  of  the  General 
Counsel? 

Mr.  Knight.  She  was  at  that  time,  I  believe,  still  Counsel  to  the 
Inspector  General. 
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Senator  Bond.  Was  she  not  also — was  she  also  in  the  General 
Counsel's  Office  at  the  Treasury? 

Mr.  Knight.  Yes,  she  was.  She's  part  of  the  General  Counsel's 
Office. 

Senator  Bond.  Were  you  aware,  or  were  any  of  you  aware  that 
at  that  meeting,  the  RTC  had  registered  its  very  strong  objection 
to  releasing  the  transcripts? 

Mr.  McNamara.  Senator,  I  did  not  find  out  about  the  meeting 
until  yesterday  when  I  heard  the  testimony,  and  we  were  not  part 
of  that  meeting. 

Senator  Bond.  Mr.  McHale,  were  you  aware  of  the  objection  to 
the  RTC? 

Mr.  McHale.  No,  Senator. 

Senator  Bond.  Mr.  Schmalzbach,  were  you  aware? 

Mr.  Schmalzbach.  No,  Senator. 

Senator  Bond.  Mr.  Knight,  you  had  never  heard  of  the  objections 
raised  by  the  RTC  Inspector  General? 

Mr.  I^IGHT.  No.  My  understanding  was  the  RTC  Inspector  Gen- 
eral, along  with  the  Inspector  General  at  Treasury,  had  consented 
to  their  release. 

Senator  Bond.  Who  told  you  that? 

Mr.  Knight.  My  colleagues  in  the  General  Counsel's  Office. 

Senator  Bond.  Could  you  be  more  specific? 

Mr.  Knight.  Sir,  I  just  don't  recall  who  conveyed  that. 

Senator  BOND.  The  answer  to  the  question  that  the  first  disclo- 
sure of  the  transcripts  was  on  July  18  is  not  accurate,  is  it? 

Mr.  Knight.  On  July  18,  the  individual — as  I  read  the  answer 
here,  the  individual  witnesses  were  given  copies  of  their  deposi- 
tions. 

Senator  Bond.  "The  first  disclosure  of  transcripts  to  White  House 
personnel  was  made" 

Mr.  Knight.  After  the  IG  did  their  interviews,  my  understanding 
is  that  the  process  was,  starting  on  July  18,  that  the  individuals 
who  were  deposed  were  allowed  to  view  their  own  deposition.  That 
is  what  that  refers  to. 

Senator  Bond.  They  did  not  review  any  other  depositions  other 
than  their  own  depositions? 

Mr.  Knight.  No,  sir,  not  to  my  knowledge. 

Senator  Bond.  Let  me  ask  you  just  one  final  question.  At  the  end 
of  answer  No.  6,  there  are  six  bullet  points.  In  that  third  one,  it 
says,  "Given  that  the  interviews  addressing  Treasury-White  House 
contacts  had  already  taken  place,  no  new  information  concerning 
RTC  matters  was  imparted  to  the  White  House."  Mr.  Knight,  on 
what  basis  did  you  say  that? 

Mr.  Knight.  I  think  I  would  refer  you  to  the  discussion  that  was 
held  earlier  today  about  the  fact  that  the  information  we  had  been 
told  that  was  in  these  transcripts  was  already  publicly  disclosed  in 
the  press. 

Senator  Bond.  The  nonredacted  material? 

Mr.  Knight.  Right,  the  press  had  the  redacted  material. 

Senator  Bond.  Your  contention  is  it  was  all  available  in  the 
press?  Had  you  seen  it  in  the  press  at  the  time 

Mr.  Knight.  I  personally  hadn't. 

Senator  Bond.  Who  told  you  it  had  been? 
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Mr.  Knight.  Attorneys  that  I  had  worked  with  in  the  Greneral 
Counsel's  Office.  I  reUed  upon  my  staff  who  looked  into  this  matter. 

Senator  BOND.  Well,  I'd  just  say,  finally,  when  I  asked  to  provide 
the  dates  that  all  depositions  or  selected  depositions  were  made 
available  to  persons  other  than  the  deponent  or  Treasury-RTC  in- 
vestigative staff,  as  far  as  I  can  tell,  you  never  really  got  around 
to  answering  that  one.  Why  not? 

Mr.  Knight.  I  think  at  the  end  there,  it  says,  "Accordingly,  it 
was  not  until  July  26  after  the  Treasury  and  RTC,  Inspectors  Gen- 
eral had  completed  all  of  their  witness  interviews  and  the  staff  of 
the  Senate  Banking  Committee  had  completed  their  depositions 
that  counsel  for  all  Treasury  witnesses  were  permitted  to  have  ac- 
cess to  transcripts  of  all  Treasury  and  White  House  witness  deposi- 
tions including  that  of  Ms.  Hanson." 

Senator  Bond.  Well,  Mr.  Chairman,  that's  all  the  questions  I 
have.  I  don't  think  we're  learning  much. 

The  Chairman.  Senator  Sarbanes.  Do  you  have  anything?  We 
have  no  further  questions  at  this  time. 

I  will  re-emphasize  that  I  find,  Mr.  Dougherty,  in  view  of  the 
depositions  and  the  notes,  certainly  the  notes  provided  to  this  Com- 
mittee from  the  White  House,  it  is  very  difficult  to  understand  how 
it  is  that  the  transmittal  of  summaries  of  the  transcripts,  which 
again,  this  attorney,  Sharon  Conaway,  says  very  explicitly  that  you 
delivered  and  in  addition  to  that,  you  gave  her  certain  indications 
that  the  RTC  was  upset.  I  have  a  difficult  time  understanding  how 
it  is — recognizing  that  transcripts  did  get  over  there — that  you 
would  not  recall  this  significant  event.  Other  events,  I  can  under- 
stand. Dates,  mixing  them  up,  you  can  ask  me  what  did  I  do  2 
nights  ago,  I  would  probably  have  difficulty  telling  you.  But  that 
kind  of  thing  troubles  me,  and  I  want  you  to  know  that.  I  thank 
all  the  witnesses. 

Mr.  DOBROVIR.  Senator,  I  want  to  say  for  the  record  that  Mr. 
Dougherty  has  answered  every  question  honestly,  to  the  best  of  his 
ability  and  to  the  best  of  his  recollection,  having  worked  with  me 
over  a  period  of  hours  yesterday,  which  was  all  the  time  he  had  to 
prepare. 

The  Chairman.  Thank  you,  Counselor.  Thank  you. 

We're  going  to  ask  the  next  panel  to  come  on  up,  and  we'll  swear 
them  in  and  see  if  we  can't  move  the  process  as  quickly  as  possible. 

[Whereupon,  Stephen  Potts,  and  Jane  Ley,  were  called  as  wit- 
nesses and,  having  first  been  duly  sworn,  were  examined  and  testi- 
fied as  follows:] 

The  Chairman.  Mr.  Potts,  I  know  that  you  have  a  long  opening 
statement  and  I  will,  if  the  rest  of  the  Committee  agrees,  accept 
the  statement  as  if  read  in  its  entirety,  and  it  will  be  placed  into 
the  record.  If  there  is  any  other  observation  you  would  like  to 
make,  you  may  do  so.  Do  you  have  copies  of  that  statement?  If  you 
want,  that's  fine.  OK,  Mr.  Potts,  why  don't  you  give  your  state- 
ment. 

SWORN  TESTIMONY  OF  STEPHEN  D.  POTTS 
DIRECTOR,  U.S.  OFFICE  OF  GOVERNMENT  ETHICS 

Mr.  Potts.  Actually,  I  will  not  read  the  entire  statement.  I  have 
a  brief  summary  of  a  few  points  I  felt  might  bear  emphasis. 
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The  Chairman.  We  appreciate  it  very  much. 

Mr.  Potts.  Right.  Really  it  is  just  to  make  the  point,  to  put  this 
all  into  context  as  we  answer  questions,  that  OGE,  the  Office  of 
Government  Ethics,  is  a  small  agency  within  the  Executive  Branch, 
and  our  primary  role  is  to  develop  ethics  policies  and  provide  ad- 
vice and  educational  services  to  agencies  and  Federal  employees. 
The  best  description  of  our  role  that  I  can  think  of  is  that  OGE  pro- 
vides standards  of  conduct  and  conflict  of  interest  support  services 
to  the  men  and  women  who  are  employed  in  the  Executive  Branch 
and  to  the  agencies  that  employ  them. 

OGE  is  not  an  investigative  agency,  nor  do  we  generally  become 
involved  in  enforcement  of  rules  in  individual  conduct  matters. 
Each  emplojdng  agency  is  responsible  for  the  conduct  of  its  own 
employees. 

Just  as  in  private  industry.  Government  managers  must  assume 
that  responsibility  for  the  employees  they  supervise.  Upon  request, 
OGE  does  advise  Inspectors  General  who  are  conducting  adminis- 
trative investigations  of  possible  employee  misconduct,  and  also 
agencies  who  are  seeking  to  determine  the  proper  application  of 
our  rules  to  the  facts  presented. 

In  this  particular  instance.  Secretary  Bentsen  directly  asked  the 
Office  of  Government  Ethics  for  our  views  on  whether  any  ethics 
or  conflict  questions  were  raised  by  the  contacts  between  employees 
of  Treasury  and  White  House  officials  concerning  the  Resolution 
Trust  Company's  resolution  of  Madison  Guaranty  Savings  &  Loan 
Association.  I  wrote  to  Secretary  Bentsen  and  stated  that  we  were 
not  an  investigatory  agency  but  that  we  would  be  happy  to  work 
with  the  Inspectors  General  of  the  Treasury  and  the  RTC  in  any 
investigation  they  might  conduct. 

I  agreed  that  the  Office  of  Government  Ethics  would  review  any 
report  issued  by  those  two  offices  and  then  provide  him  with  what- 
ever advice  that  I  believed  appropriate  under  the  circumstances.  I 
advised  the  Secretary  that  it  was  his  responsibility  to  make  any 
necessary  determinations. 

We  then  proceeded  to  work  with  the  Inspectors  General  of  Treas- 
ury and  RTC  very  closely.  On  July  30,  1994,  we  provided  Secretary 
Bentsen  with  our  analysis.  The  Department  of  the  Treasury  pub- 
licly released  our  letter  and  the  underlying  Inspector  General  re- 
port on  July  31,  1994. 

Senator,  that  concludes  my  statement,  and  of  course,  we  are  here 
to  answer  any  questions  that  you  or  the  other  panel  members  may 
have. 

The  Chairman.  Thank  you  very  much,  Mr.  Potts. 

Ms.  Ley,  if  you  have  any  statements  you  would  like  to  make. 

SWORN  TESTIMONY  OF  JANE  LEY,  DEPUTY  GENERAL 
COUNSEL,  U.S.  OFFICE  OF  GOVERNMENT  ETHICS 

Ms.  Ley.  No,  I  have  none. 

The  Chairman.  Mr.  Guiffra. 

Mr.  GiUFFRA.  Mr.  Potts,  was  Secretary  Bentsen's  request  un- 
usual? 

Mr.  Potts.  Yes,  it  was. 

Mr.  GlUFFRA.  Did  it  come  as  a,  quote  unquote,  big  surprise  to 
you? 
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Mr.  Potts.  It  was  a  surprise. 

Mr.  GlUFFRA.  Now,  you  advised  Secretary  Bentsen  that  you 
would  not  do  a  factual  investigation  and  it  ultimately  came  about 
that  you  would  rely  upon  the  work  of  the  two  IG's,  RTC  and  Treas- 
ury; is  that  correct? 

Mr.  Potts.  That's  correct. 

Mr.  GiUFFRA.  You  understood  that  Secretary  Bentsen  wanted  an 
independent  investigation  done;  is  that  right? 

Mr.  Potts.  Yes,  absolutely. 

Mr.  GiUFFRA.  It  would  be  correct  to  say  that  it  wouldn't  be  an 
independent  investigation  if  the  investigation  was  conducted  by  the 
Office  of  the  General  Counsel  at  Treasury? 

Mr.  Potts.  No.  Our  expectation  was  that  it  was  going  to  be  done 
by  the  Inspectors  General  of  Treasury  and  RTC. 

Mr.  GiUFFRA.  But  one  of  the  subjects  of  the  investigation  was  the 
General  Counsel  of  the  Treasury  Department,  Ms.  Hanson? 

Mr.  Potts.  That's  correct. 

Mr.  GiUFFRA.  So  obviously  her  office  could  not  conduct  that  in- 
vestigation? 

Mr.  Potts.  Right. 

Mr.  GiUFFRA.  You  analyzed  the  facts  that  were  developed  by  the 
two  IG's? 

Mr.  Potts.  Correct. 

Mr.  GiUFFRA.  If  in  some  way  the  investigation  that  was  con- 
ducted by  the  two  IG's  was  flawed,  your  analysis  would  have  been 
based  on  incorrect  or  flawed  facts? 

Mr.  Potts.  To  the  extent  that  the  flawed  facts  were  relevant  to 
our  analysis,  that's  correct. 

Mr.  GiUFFRA.  So  that  if  they  missed  something  in  the  course  of 
their  investigation,  that  would  have  affected  your  analysis? 

Mr.  Potts.  If  it  was  relevant  material  to  the  particular  analysis 
of  the  standards  of  conduct. 

Mr.  GiUFFRA.  Now,  sir,  do  you  know  whether  the  Treasury-RTC 
IG  investigations  were  based  in  any  way  on  tailored  testimony? 

Mr.  Potts.  Not  to  my  knowledge.  I  personally  read  all  the  tran- 
scripts and  did  not  receive  any  impression  from  reading  the  tran- 
scripts that  anything  was  untoward. 

Mr.  GiUFFRA.  But  you  don't  know  for  certain  whether,  for  exam- 
ple, the  witnesses  might  have  read  each  other's  depositions? 

Mr.  Potts.  That's  correct. 

Mr.  GiUFFRA.  You  just  testified  that  your  report,  which  I  believe 
was  issued  on  July  30,  was  intended  to  allow  the  Secretary  to  make 
decisions  about  the  propriety  of  the  conduct  with  regard  to  White 
House-Treasury  contacts? 

Mr.  Potts.  That's  correct. 

Mr.  GiUFFRA.  Now,  you  did  not  make  any  specific  factual  findings 
in  your  report? 

Mr.  Potts.  No,  we  relied  on  the  factual  development  of  the  rec- 
ord, particularly  the  transcripts  that  we  had  been  provided,  based 
on  the  IG's  investigations.  That  was  the  factual  predicate  for  our 
analysis  of  whether  the  standards  of  conduct  had  been  violated. 

Mr.  GiUFFRA.  Your  report  was  quite  careful  to  focus  on  the 
standards  of  conduct? 
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Mr.  Potts.  It  actually  is  limited  to  what  our  jurisdiction  is, 
which  would,  in  this  connection,  be  the  standards  of  conduct,  not 
any  criminal  statute  or  regulation  of  Treasury  or  RTC,  or  anything 
of  that  sort. 

Mr.  GiUFFRA.  In  fact,  you  indicated  at  page  2  of  your  report: 
"That  the  standards  are  not  a  yardstick  by  which  all  governmental 
action  can  be  measured?" 

Mr.  Potts.  Correct. 

Mr.  GiUFFRA.  In  fact,  your  report  states  further  that,  "ethics  in 
its  true  sense  is  a  far  more  expansive  concept  than  stated  in  the 
standards,"  that  you  examined,  that  you  based  your  analysis  on. 

Mr.  Potts.  Right.  Our  standards  of  conduct  do  not  purport  to  be 
a  complete  A  to  Z  statement  of  what  is  ethical  conduct. 

Mr.  GiUFFRA.  Your  report  of  July  30  did  not  expressly  vindicate 
the  conduct  of  any  Treasury  employee? 

Mr.  Potts.  Our  finding — and  it  was  really  not  a  finding — our 
analysis  of  the  facts  did  not  reveal  to  us  that  3  of  the  Treasury  em- 
ployees had  violated  the  standards  of  conduct  but  that  a  fourth 
had.  But  he  was  no  longer  with  Treasury,  and  therefore  it  was  be- 
yond the  reach  of  any  administrative  sanction. 

Mr.  GiUFFRA.  But  you  did  state  at  page  3  of  your  report,  that 
many  of  the  contacts  were,  quote,  unquote,  "troubling." 

Mr.  Potts.  Right. 

Mr.  GiUFFRA.  Your  report  did  not  render  any  advice  or  analysis 
with  regard  to  the  conduct  of  White  House  employees;  is  that  cor- 
rect? 

Mr.  Potts.  That's  correct. 

Mr.  GiUFFRA.  You  expressly  stated  that,  I  believe  it  was  at  page 
2  of  your  report. 

Mr.  Potts.  I  don't  remember  the  page,  but  that  is  correct.  We  did 
not  purport  to  give  any  advice  to  Secretary  Bentsen  about  the  con- 
duct of  officials  at  the  White  House. 

Mr.  GiUFFRA.  Did  there  come  a  time  when  you  provided  any  ad- 
vice to  Special  Counsel  to  the  President,  Cutler,  with  regard  to  the 
propriety  of  the  conduct  of  White  House  employees? 

Mr.  Potts.  I  did  not. 

Mr.  GiUFFRA.  Now,  you  had  several  meetings  with  Mr.  Cutler 
during  this  period;  am  I  correct? 

Mr.  Potts.  I  had  two  meetings  in  person.  As  I  recall,  one  was 
on  June  20  and  another  one  on  July  11.  One  of  those  had  to  do 
with  the  propriety  of  the  contacts;  the  other  one  did  not,  it  was  a 
subject  unrelated  to  the  matter  under  investigation. 

Mr.  GiUFFRA.  I  believe  at  your  deposition  you  testified  that,  when 
you  met  with  Mr.  Cutler  on  July  11,  he  had  initiated  that  meeting. 

Mr.  Potts.  That's  correct. 

Mr.  GiUFFRA.  At  this  meeting  on  July  11,  did  Mr.  Cutler  advise 
you  that  the  White  House  was  conducting  its  own  internal  review 
of  Treasury-White  House  contacts? 

Mr.  Potts.  I  don't  recall  that  he  did.  My  recollection  of  that 
meeting  is  it  was  about  the  process  that  was  going  to  be  under- 
taken. We  were  explaining  that  the  investigation  was  going  to  be 
conducted  by  the  two  IG's  and  that  we  would  then  take  their  report 
and  the  transcripts  and  the  underlying  material  and  base  our  anal- 
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ysis  of  those  facts  in  determining  whether  we  perceived  that  there 
were  any  violations  of  the  standards  of  conduct. 

Mr.  GlUFFRA.  Now,  do  you  recall  Mr.  Cutler  asking  you  to  attend 
a  second  meeting  on  July  21? 

Mr.  Potts.  He  did,  over  the  telephone.  He  asked  me  to  attend 
a  meeting,  yes. 

Mr.  GlUFFRA.  During  that  telephone  conversation,  did  Mr.  Cutler 
indicate  to  you  that  he  thought  that  OGE  would,  quote,  unquote, 
benefit  from  "hearing"  what  work  the  White  House  had  done  in  the 
course  of  its  internal  investigation? 

Mr.  Potts.  Yes,  he  did. 

Mr.  GlUFFRA.  Initially  you  indicated  that  you  thought  perhaps  it 
might  not  be  a  good  idea  to  meet  with  Mr.  Cutler? 

Mr.  Potts.  That's  correct. 

Mr.  GlUFFRA.  Ultimately  you  changed  your  mind  and  decided  to 
meet  with  Mr.  Cutler? 

Mr.  Potts.  No,  I  did  not  meet  with  him.  Actually  two  of  my  staff 
members.  I  decided  it  would  not  be  a  good  idea  for  me  to  personally 
meet.  So  I  did  not  meet  with  him. 

Mr.  GlUFFRA.  Why  did  you  not  believe  it  was  a  good  idea  for  you 
to  personally  meet  with  Mr.  Cutler? 

Mr.  Potts.  Simply  because  I  wanted  to  maintain  both  the  fact 
and  appearance  of  our  independence,  and  mine  specifically,  in  per- 
forming the  analysis  of  the  facts  and  the  advice  that  we  were  going 
to  give  to  Secretary  Bentsen. 

Mr.  GlUFFRA.  Now,  did  the  Office  of  Gk)vernment  Ethics  approve 
the  results  of  Mr.  Cutler's  internal  review  in  any  way? 

Mr.  Potts.  No,  not  at  all. 

Mr.  GlUFFRA.  Did  you  pass  judgment  on  Mr.  Cutler's  review  in 
any  way? 

Mr.  Potts.  No.  In  fact,  up  until  that — I  think  it  was  on — July  21 
was  the  first  time  that  I  knew  that  they  were  conducting  what  you 
would  describe  as  an  investigation  rather  than  merely  closely  mon- 
itoring and  following  what  was  going  on. 

Mr.  GlUFFRA.  Mr.  Cutler  was  not  an  independent,  statutory  In- 
spector (General;  correct? 

Mr.  Potts.  Of  course  not,  no.  He  was  Counsel  to  the  President. 

Mr.  GlUFFRA.  He  served  at  the  pleasure  of  the  President? 

Mr.  Potts.  Right. 

Mr.  GlUFFRA.  You  were  aware  that  members  of  the  White  House 
Counsel's  Office  were  involved  in  the  investigation? 

Mr.  Potts.  Correct. 

Mr.  GlUFFRA.  Mr.  Sloan  and  Mr.  Eggleston. 

Mr.  Potts.  Right. 

Mr.  GlUFFRA.  Were  you  aware  that  Mr. — strike  that. 

Normally  an  Inspector  General  is  not  situated  in  the  office  of  the 
persons  with  whom  he  is  investigating,  he  is  tj^jically  kept  in  a 
separate  location;  is  that  your  experience? 

Mr.  Potts.  I'm  not  quite  sure  I  follow. 

Mr.  GlUFFRA.  For  example,  the  RTC  IG  is  not  located  in  the  main 
RTC  headquarters. 

Mr.  Potts.  I  am  not  sure  that  I  am  aware  that  that's  true.  They 
are  independent,  but  it  is  not  clear  to  me  that  physically  they  are 
always  located  somewhere  else. 
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Mr.  GlUFFRA.  Based  on  your  experience,  would  an  independent 
IG  normally  be  involved  in  what  might  be  described  as  political 
spin  control  or  damage  control? 

Mr.  Potts.  They  definitely  should  not  be. 

Mr.  GlUFFRA.  Mr.  Cutler  testified  before  the  Banking  Committee 
that  the  OGE — and  this  is  a  direct  quote  from  Mr.  Cutler — had  "in- 
formally concurred  in  Mr.  Cutler's  conclusion  that  'no  violation  of 
any  ethical  standard'  occurred  by  any  White  House  official.  He  fur- 
ther testified  in  response  to  a  question  from  then  Ranking  Member 
D'Amato  that  the  OGE  had  approved  of  his  use  of  the  words  'infor- 
mally concurring'."  Now,  did  your  office  ever  officially  approve  of 
the  use  of  the  words  "informally  concurring"? 

Mr.  Potts.  I  did  not. 

Mr.  GlUFFRA.  Was  that  an  accurate  statement  by  Mr.  Cutler  as 
far  as  you  are  concerned? 

Mr.  Potts.  I  did  not  ever  review  any  investigation  process  or  re- 
sults conducted  by  the  White  House. 

Mr.  GlUFFRA.  So  you  would 

Senator  Sarbanes.  Can  you  give  us  a  citation  for  what  he  is 
quoting  there? 

Mr.  GlUFFRA.  Yes,  Senator.  Two  places,  FDCH  Congressional  tes- 
timony, which  I  can  provide  to  you. 

Senator  SARBAl>rES.  Is  it  in  tlus  hearing  book? 

Mr.  GlUFFRA.  Yes,  the  statement  from  Chairman  D'Amato  is  at 
page  743  of  the  hearing  book. 

Senator  Sarbanes.  I  thought  you  were  quoting  Mr.  Cutler. 

Mr.  GlUFFRA.  I  am  quoting  Mr.  Cutler  in  response  to  a  question 
from  Chairman  D'Amato. 

Senator  Sarbanes.  743? 

Mr.  GlUFFRA.  Yes,  sir. 

Now,  Mr.  Potts,  it  would  be  your  testimony  that  you  did  not  in- 
formally concur  in  Mr.  Cutler's  conclusion  that  no  violation  of  any 
ethical  standard  occurred  by  any  White  House  official  in  connection 
with  these  Treasury- White  House  contacts;  is  that  right? 

Mr.  Potts.  Let  me  make  sure  I  understand  the  timing  that  we 
are  talking  about.  This  is  prior  to  the  issuance  of  our  report?  Or 
something 

Mr.  GlUFFRA.  This  would  be  after  the  issuance  of  your  report 
when  he  testified  before  the  Senate  Banking  Committee  on  August 
5,  1994. 

Mr.  Potts.  Because  I  mean,  in  one  sense,  I  don't  recall  doing 
that  specifically,  but  of  course  at  that  point,  we  had  issued  our  re- 
port and  our  analysis  was  that  neither  Mr.  Altman  or  Ms.  Hanson 
or  Josh  Steiner  had  violated  the  code  of  conduct.  I  gather  that  was 
the  same  conclusion  that  the  White  House  reached. 

But  I  don't — there  was  no  formal  review  of  some — I  did  not  re- 
view some  formal  investigative  report  and  analysis  and  conclusion 
of  the  White  House  and  concur  in  it. 

Mr.  GlUFFRA.  In  fact,  do  you  recall  Mr.  Cutler  or  anyone  from  his 
office  coming  to  you  and  asking  you  if  he  could  say  that  you  infor- 
mally concurred  in  his  conclusion? 

Mr.  Potts.  I  don't  recall  that.  Now,  you  know,  it  is  possible  that 
someone,  either  Mr.  Cutler  or  someone  else,  contacted  someone  else 
in  my  office.  Maybe  Ms.  Ley  has  some  recollection  of  that. 
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Mr.  GlUFFRA.  Ms.  Ley,  did  Mr.  Cutler  or  anyone  from  his  office 
ask  you  whether  the  use  of  the  words  "informally  concur"  was  OK 
with  the  Office  of  Government  Ethics? 

Ms.  Ley.  Not  in  that  context  but  in  another. 

Mr.  GlUFFRA.  What  was  the  context  in  which  you  were  asked. 

Ms.  Ley.  It  was  a  discussion  of  the  use  or  the  application  of  the 
confidential  information  provision  in  our  standards  of  conduct.  The 
discussion — was  the  mere  receipt  by  an  individual,  or  could  the 
mere  receipt  by  an  individual  of  confidential  information,  without 
that  individual  going  on  to  use  it  in  some  way,  a  violation  of  the 
standards  of  conduct?  We  said  no,  the  mere  receipt  would  not  be. 
They  said  if  we  said  the  mere  receipt,  would  you  agree  to  that,  and 
we  said  yes.  So  I  think  in  his  written  testimony,  the  formal  written 
testimony  to  the  House,  it  talks  about  the  mere  receipt  of  informa- 
tion. 

Mr.  GlUFFRA.  Did  you  ever  approve  in  any  way  of  the  use  of  the 
words  "informally  concurred"? 

Ms.  Ley.  I  saw  drafts  of  his  testimony  prior  to  the  time — the 
written  parts  of  his  testimony.  It  may  have  been  in  there  at  some 
point,  using  those  two  words  in  connection  with  the  mere  receipt 
of  the  information,  and  I  would  not  have  objected  to  it  if  I  had  seen 
it  in  that  context. 

Mr.  GlUFFRA.  Would  you  have  objected  in  the  context  of  infor- 
mally concurring  with  his  conclusion  that  no  violation  of  any  ethi- 
cal standard  had  occurred  by  any  White  House  officials? 

Ms.  Ley.  That's  not  a  correct  statement  of  anything  we  did. 

Mr.  GlUFFRA.  Mr.  Potts,  were  you  aware 

The  Chairman.  You  are  saying  you  did  not  come  to  that  conclu- 
sion? 

Ms.  Ley.  We  didn't  conclude  about  the  conduct  of  the  individ- 
uals— we  didn't  make  any  conclusions  about  the  conduct  of  the  in- 
dividuals in  the  White  House.  What  we  discussed  was  if  the  facts 
are  such  that  when  you  are  trying  to  apply  a  standard  and  all  you 
are  looking  at  is  the  mere  receipt  of  the  information,  can  you  trig- 
ger a  violation  of  the  standard.  We  said  no,  you  can't. 

The  Chairman.  So,  your  response  is,  as  it  relates  to  this  one  inci- 
dent, that  the  mere  receipt,  and  you  have  said  it  again,  does  not 
constitute  a  violation,  but  you  did  not  come  to  a  conclusion  infor- 
mally that  there  was  no  breach  of  ethical  conduct;  is  that  correct? 

Ms.  Ley.  That's  correct. 

The  Chairman.  OK.  That's  important  because  repeatedly — Mr. 
Potts,  if  you  were  going  to  say  something 

Mr.  Potts.  I  was  going  to  say,  just  to  make  it  clear,  that  we  did 
not  do  an  analysis  of  the  conduct  of  the  White  House  people.  Now, 
we  did  do  the  analysis  of  the  Treasury  people,  and  that  was  what 
our  report  to  Bentsen  was  about. 

The  Chairman.  You  did  an  analysis  based  upon  the  information 
that  was  provided  to  you  vis-a-vis  the  Inspector  General? 

Mr.  Potts.  Correct. 

The  Chairman.  So,  your  conclusion  is  based  upon  their  work 
product? 

Mr.  Potts.  Absolutely. 

The  Chairman.  You  had  to  depend  upon  their  work  product? 

Mr.  Potts.  That's  exactly  right. 
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The  Chairman.  I  won't  go  into — because  you  have  obviously  ob- 
served some  of  the  questions  and  some  of  the  reasons  that  some 
Members  are  distressed  at  learning  the  manner  in  which  this  work 
product  was  put  together,  but  I  think  it  is  important  that  we  get 
on  the  record  that  it  is  not  a  conclusion  based  independently  but 
rather  one  based  upon  the  work  product  that  has  been  given  to  you 
for  your  analysis. 

Mr.  Potts.  Right,  and  that  that  was  restricted  to  the  Treasury 
officials.  We  did  not  do  any  analysis  of  the  conduct  of  White  House 
officials  as  to  whether  or  not  they  violated  the  code  of  conduct. 

The  Chairman.  That  is  very  important,  very  salient,  because  I 
have  to  tell  you  I  was  not  aware  of  that. 

Mr.  GlUFFRA.  Mr.  Potts,  were  you  aware  that  Treasury  IG  Coun- 
sel Francine  Kerner  ultimately  reported  to  Jean  Hanson,  who  was 
the  subject  of  the  investigation? 

Mr.  Potts.  Prior  to  issuing  our  report  to  Secretary  Bentsen,  I 
was  personally  not  aware  that  Francine  Kerner  was  involved  in  the 
process  at  all.  I  know  my  Deputy  General  Counsel  was  aware  and 
had  expressed  concerns  about  her  involvement,  which  led  to  some 
communications  between  our  office  and  the  IG's  Office  to  spell  out 
what  her  role  would  be  and  what  kind  of  arrangements  would  be 
made  to  ensure  that  she  could  act  on  behalf  of  the  Inspector  Gen- 
eral and  not  be  subject  to  the  direction  of  the  General  Counsel, 
Jean  Hanson,  who  was  the  subject  of  the  investigation.  But  I  was 
not  aware  of  all  of  that  until  actually  after  the  report  was  issued. 

Mr.  GlUFFRA.  Mr.  Potts,  were  you  aware  that  representatives  of 
the  Office  of  the  Greneral  Counsel  of  the  Treasury  Department  com- 
mented on  the  IG  report  that  you  based  your  analysis  on? 

Mr.  Potts.  I  was  not  at  the  time  we  issued  our  report. 

Mr.  GlUFFRA.  Was  that  something  you  wouldn't  expect  to  hap- 
pen? I  believe  you  testified  that  way  at  your  deposition. 

Mr.  Potts.  That's  correct,  I  would  not  have. 

Mr.  GlUFFRA.  No  further  questions. 

Mr.  Ben-Veniste.  Good  afternoon,  Mr.  Potts  and  Ms.  Ley. 

Mr.  Potts.  Good  afternoon. 

Mr.  Ben-Veniste.  When  you  were  first  asked  to  undertake  this 
assignment  by  the  Secretary  of  the  Treasury,  you  learned  very 
shortly  that  Independent  Counsel  Fiske  was  requesting  that  you 
defer  further  action  on  the  request  until  he  concluded  his  investiga- 
tion; is  that  so? 

Mr.  Potts.  We  actually  initiated  the  contact  with  Mr.  Fiske  be- 
cause we  knew  that  was  kind  of  the  general  protocol,  when  an 
Independent  Counsel  or  in  fact  any  criminal  investigation  was 
going  on,  that  the  administrative  sort  of  investigations  would  be 
put  on  hold  until  that  was  completed. 

Mr.  Ben-Veniste.  So,  the  administrative  or  management  inves- 
tigation was  a  follow-on  to  the  conclusion  of  Independent  Counsel 
Fiske's  criminal  inquiry? 

Mr.  Potts.  Correct. 

Mr.  Ben-Veniste.  That  criminal  inquiry  resulted  in  the  conclu- 
sion by  Independent  Counsel  Fiske  that  no  criminal  charges  were 
warranted  and  none  were  brought? 

Mr.  Potts.  That's  correct. 
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Mr.  Ben-Veniste.  So  that  with  respect  to  your  management  or 
administrative  inquiry,  if  I  understand  correctly,  since  you  did  not 
have  in-house  at  OGE  people  who  were  fact  gatherers,  trained  in- 
vestigators, you  borrowed,  as  it  were,  from  the  RTC  IG  and  Treas- 
ury IG  such  persons? 

Mr.  Potts.  I  wouldn't  quite  characterize  it  that  way.  The  Inspec- 
tors General  did  not  at  any  time  work  for  us.  We  informed  Sec- 
retary Bentsen  that  one  of  the  possible  implications  of  his  request 
to  us  would  be  that  we  were  to  investigate.  So  we  went  back  to 
make  sure  that  he  understood  that  we  could  not  be  the  investiga- 
tors but  that  we  would  be  glad  to  cooperate  with  the  Inspectors 
General  of  Treasury  and  RTC  and  work  with  them  to  help  shape 
the  questions  and  make  sure  they  understood  what  provisions  of 
the  code  of  conduct  were  potentially  implicated. 

Mr.  Ben-Veniste.  Your  point  is  well  taken.  So  it  was  a  collegial 
and  cooperative  effort;  would  that  be  a  fair  characterization? 

Mr.  Potts.  I  would  say  that  is  a  fair  characterization. 

Mr.  Ben-Veniste.  Is  it  correct  that,  with  respect  to  the  witnesses 
who  gave  testimony  before  the  RTC  and  Treasury  Inspectors  Gen- 
eral, that  it  was  your  view  that  those  witnesses  should  be  provided 
the  opportunity  to  review  their  transcripts  and  to  take  possession 
of  those  transcripts? 

Mr.  Potts.  I  don't  believe  I  really  thought  about  it  one  way  or 
the  other,  because  I  was  really  relying  on  the  IG's,  who  were  very 
experienced  and  professional  investigators,  to  follow  just  whatever 
their  normal  procedure  was  in  that  regard. 

Mr.  Ben-Veniste.  Perhaps  I  should  direct  my  question  to  Ms. 
Ley. 

Ms.  Ley.  Actually,  I  did.  I  said  that  we  did  not  want  to  work 
from  transcripts  that  the  individuals  had  not  had  an  opportunity 
to  look  at  and  make  any  changes  or  any  suggested  changes  that 
they  wished. 

Mr.  Ben-Veniste.  Indeed,  is  it  fair  to  say  that  the  suggestion 
that  the  individuals  be  allowed  to  review  their  transcripts  so  that 
they  could  provide  you  with  the  most  accurate  and  up  to  the 
minute,  as  it  were,  statement  of  relevant  facts  in  those  transcripts 
as  corrected,  if  they  needed  to  be  corrected,  was  a  suggestion  which 
you  made? 

Ms.  Ley.  Yes. 

Mr.  Ben-Veniste.  You  felt  it  was  reasonable  and  indeed  bene- 
ficial from  your  point  of  view  for  the  witnesses  to  have  copies  of 
their  depositions? 

Ms.  Ley.  Yes. 

Mr.  Ben-Veniste.  So  that  they  might  correct  them  and  then  pro- 
vide the  corrected  product  to  you? 

Ms.  Ley.  Yes. 

Mr.  Potts.  Let  me  just  add  that  I  don't  want  to  have  any  impli- 
cation that  I  had  any  question  in  my  mind,  learning  after  the  fact 
that  that's  what  was  done,  that  that  was  an3dhing  except  the  way 
it  should  be.  In  other  words,  I  think  it  is  standard  procedure  for 
a  witness  to  review — just  as  we  have  our  depositions  taken  by  this 
Committee — to  make  sure  if  there  are  mistakes  that  were  made  or 
the  transcription  was  erroneous  or  something.  We  make  sure  it  is 
correct. 
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Mr.  Ben-Veniste.  Let  me  ask  you,  Ms.  Ley,  whether  you  had 
conversations  with  the  White  House  Counsel's  Office  with  respect 
to  whether,  in  Mr.  Cutler's  testimony,  he  would  be  referring  to  the 
OGE  investigation? 

Ms.  Ley.  One  of  the  attorneys  in  my  office  and  I  went  to  a  meet- 
ing at  the  White  House  Counsel's  in  Mr.  Cutler's  office.  We  met 
with  Jane  Sherburne  and  Sharon  Conaway.  We  were  given  an  oral 
proffer  of  facts  by  them  as  to  what  their  internal  investigation  was, 
and  we  had  some  frank  discussions  about  the  applications  of  the 
standards  of  conduct  at  the  time. 

I  came  away  from  that  meeting  feeling  that  they  did  in  fact  want 
to  refer  to  the  Office  of  Government  Ethics,  or  at  least  those  con- 
versations. So  I  asked  if  they  would  provide  us  a  copy  of  whatever 
they  were  intending  to  have  written  or  submitted  that  referred  to 
OGE. 

Mr.  Ben-Veniste.  Did  you  review  the  transcript  or  a  draft  of  Mr. 
Cutler's  proposed  testimony? 

Ms.  Ley.  Portions  of  it.  I  don't  believe  we  got  all  of  his  testimony. 
But  certainly  that  portion  that  purported  to  be  factual,  I  guess,  or 
somehow  described  what  had  happened  and  anything  in  which  they 
were  going  to  refer  to  an  analysis  in  which  they  were  going  to  refer 
to  OGE. 

Mr.  Ben-Veniste.  Then  as  a  result  of  reviewing  the  draft  of  the 
proposed  testimony  of  Mr.  Cutler  in  which  he  would  give  the  re- 
sults of  his  investigation,  did  you  make  some  suggestions  for 
changes? 

Ms.  Ley.  Yes,  I  did. 

Mr.  Ben-Veniste.  Were  those  changes  accepted  and  made,  to  the 
best  of  your  knowledge? 

Ms.  Ley.  Well,  they  certainly  took  them  to  heart.  They  weren't 
the  exact  words  I  had  seen  before  when  his  final  testimony  came 
out,  but  his  final  testimony,  his  final  written  testimony  was  not  an 
incorrect  statement  of  anything. 

Mr.  Ben-Veniste.  So,  in  substance,  would  it  be  fair  to  say  that 
by  taking  your  suggestions  to  heart,  they  were  incorporated  in  sub- 
stance in  the  prepared  testimony? 

Ms.  Ley.  Yes. 

Mr.  Ben-Veniste.  Ms.  Ley,  is  it  correct  that  at  some  point  you 
had  a  conversation  with  Ms.  Sherburne  wherein  you  discussed 
whether  it  would  be  appropriate  for  the  White  House  Counsel's  Of- 
fice to  review  transcripts  of  testimony  taken  by  the  RTC  and  the 
Treasury  Inspectors  General? 

Ms.  Ley.  During  that  same  meeting,  when  they  were  making  an 
oral  proffer  of  facts,  they  indicated  something  that  we  felt  we  could 
not  then  give  advice  as  to  the  application  of  the  standards  of  con- 
duct because  we  thought  that  they  had  probably  missed  something. 
I  certainly  suggested — I  asked,  have  you  seen  the  transcripts  of 
your  own  employees,  and  she  indicated  that  they  had  seen  some, 
which  they  had  gotten  from  the  employees'  attorneys. 

Mr.  Ben-Veniste.  Did  you  not  suggest  it  would  be  a  good  idea 
for  White  House  Counsel's  Office  to  review  the  transcripts? 

Ms.  Ley.  If  they  were  trying  to  do  a  thorough  investigation  of 
their  own  employees'  conduct  and  they  could  have  access  to  them, 
I  suggested  they  look  at  them. 
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Mr.  Ben-Veniste.  Now,  did  you  have  some  reason  to  believe  that 
Ms.  Sherburne  and  Mr.  Cutler  were  not  trying  to  do  a  thorough 
and  complete  and  comprehensive  investigation? 

Ms.  Ley.  No. 

Mr.  Ben-Veniste.  Do  you  have  any  reason  to  believe — and  let  me 
direct  this  to  both  you  and  Mr.  Potts  on  what  I  have  previously  de- 
scribed as  the  big  ticket  item  here — which  is  whether  in  your  view 
the  report  which  was  completed  under  your  direction  and  super- 
vision was  in  fact  a  fair  and  comprehensive  and  unbiased  report? 

Mr.  Potts.  Ours  definitely,  I  confirmed  that  it  was. 

Mr.  Ben-Veniste.  Do  you  have  any  reason  to  believe  that  it  was 
skewed  in  any  way  as  the  result  of  anyone  improperly  coaching  or 
suborning  or  distorting  the  testimony  of  any  of  the  witnesses  who 
made  up  the  body  of  the  factual  information  upon  which  you  drew 
your  conclusions? 

Mr.  Potts.  I  had  no  such  knowledge. 

Ms.  Ley.  I  had  none. 

Mr.  Ben-Veniste.  Let  me  turn  to  a  question  that  came  up  today 
in  connection  with  the  issue  of  Ms.  Kerner's  particular  circum- 
stance wherein  a  fire  wall  was  created  so  that  she  might  provide 
Counsel  to  the  Inspector  General's  Office,  despite  the  fact  that  she 
had  come  from  or  was  assigned  to  Counsel's  Office. 

Mr.  Potts,  at  some  point,  did  you  provide  a  written  response  to 
an  inquiry  from  a  Member  of  Congress  with  respect  to  the  appro- 
priateness of  Ms.  Kerner's  situation? 

Mr.  Potts.  I  did.  I  think  you  are  referring  to  a  letter  that  I  wrote 
to  Congressman  Charles  Canady  which  was  a  reply  to  a  letter  from 
him  asking  us  to  answer  a  series  of  questions  about  our  analysis. 

Mr.  Ben-Veniste.  What  was  your  conclusion,  sir? 

Mr.  Potts.  We  concluded  that  this  was  really  not  unusual,  that 
actually  the  Inspectors  General  of  several  large  Departments,  in- 
cluding Defense,  HHS,  the  Environmental  Protection  Agency,  have 
that  particular — that's  the  way  they  are  organized,  that  the  Inspec- 
tors General  rely  upon  the  Office  of  the  General  Counsel  of  that 
agency  to  provide  the  Inspectors  General  with  legal  advice. 

We  noted  that  the  GAO  had  done  a  report,  not  at  our  request, 
that  was  apparently  in  response  to  some  Congressman's  request  to 
specifically  look  into  whether  that  arrangement  was  not  desirable 
because  those  agencies  might  not  receive  the  kind  of  independent 
advice  that  they  should. 

The  conclusion  of  the  GAO  report  was  they  could  not  find  any 
evidence  that  the  independence  of  the  advice  they  received  was  im- 
paired by  that  kind  of  organizational  arrangement. 

Mr.  Ben-Veniste.  And  indeed,  specifically  with  respect  to  Ms. 
Kerner's  involvement  in  this  investigation,  was  it  not  your  conclu- 
sion that  the  arrangements  which  were  made  in  no  way  com- 
promised the  integrity  of  the  investigation? 

Mr.  Potts.  Based  on  the  information  that  we  had  at  that  time, 
that  was  our  conclusion. 

Mr.  Ben-Veniste.  Now,  finally,  with  respect  to  the  issue  that  has 
come  up  during  the  course  of  our  proceedings  today — and  with  the 
Chairman's  permission,  I  would  like  to  refer  to  a  transcript  of  Ms. 
Conawa/s  deposition  which  was  apparently  concluded  late  last 
evening  on  the  issue  of  these  White  House  summaries — I'm  sorry — 
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the  Treasury  summaries  and  when  they  were  provided  to  the 
White  House. 

Ms.  Conaway's  testimony  was  that  they  were  deUvered  on  July 
27,  1995,  4  days  after  the  actual  transcripts  were  delivered  on  the 
July  23,  pursuant  to  Secretary  Bentsen's  and  Mr.  Cesca's  specific 
authorization. 

So,  it  strikes  me  that  as  of  July  27,  this  was  simply  work  prod- 
uct, the  summary  of  transcripts,  the  full  body  of  which  had  already 
been  transmitted.  Mr.  Chairman,  again,  we  have  done  a  lot  of  work 
late  into  the  evening  as  late  as  last  evening  with  respect  to  answer- 
ing some  of  these  questions,  and  again,  it  would  seem  difficult,  and 
perhaps  we  will  get  further  answers  tomorrow  and  I'm  sure  you 
will  raise  further  questions  tomorrow. 

But  at  the  point  where  the  record  seems  to  rest  at  the  moment, 
the  summaries  we  have  talked  about  so  much  today  were  not 
transmitted  until  July  27,  according  to  the  testimony  of  the  person 
who  received  them,  and  that  is  as  I  say,  4  days  after  the  actual 
transcripts  themselves  were  delivered. 

With  that  I  have  no  further  questions.  I  thank  you  two. 

The  Chairman.  I  will  ask  you,  Ms.  Ley,  to  take  a  look — I  don't 
think  you  have  seen  it  before — at  the  WTiite  House  Office — that 
transmittal  sheet.  Familiarize  yourself  with  it.  There  are,  I  think, 
4  pages,  July  27,  to  Bill  Taylor.  Do  you  see  that?  Then  there  is  a 
page  1,  Steve  Katsanos.  It  is  obviously  a  summary  of  his  testimony, 
page  2.  Then  it  goes  over  to  July  13,  another  summary.  Then  there 
is  a  note  about  whether  we  gave  transcripts  to  witnesses.  "Please 
recall  that  I  have  a  summary  of  the  Katsanos'  transcript  to 
Caputo's  lawyer."  Let  me  ask  you  something 

Ms.  Ley.  That  "Jane"  referenced  is  not  me. 

The  Chairman.  I  understand  that.  Let  me  ask  you,  were  you 
aware  of  the  fact  that  a  summary  of  an  RTC  official  was  provided 
to  Counsel  for  a  White  House  employee,  Ms.  Caputo,  Assistant  to 
Mrs.  Clinton,  in  which  there  is  relevant  testimony  on  his  part  as 
it  relates  to  his  interreactions  with  Ms.  Caputo  and  that  this  was 
provided  to  her  lawyer?  Does  this  go  well  outside  of  the  acceptable 
norm? 

Ms.  Ley.  I  wasn't  aware  certainly  that  any  of  this  was  provided. 

The  Chairman.  If  you  were,  would  you  not  have  been  upset 
about  that?  Understand,  a  witness  comes  in,  Mr.  Katsanos  in  this 
case,  and  a  summary  of  his  testimony  is  provided  not  to  him,  not 
to  his  lawyer,  but  to  the  lawyer  for  an  employee  of  the  White 
House.  There  is  relevant  summary  in  the  summary  as  it  relates  to 
his  actions  with  a  number  of  people  in  the  White  House,  including 
Lisa  Caputo.  Would  that  not  be  well  beyond  the  normal  practice? 

Ms.  Ley.  I  think  it  might  raise  an  issue  under  the  standards  of 
conduct,  but  you  would  need  a  number  of  facts,  additional  facts. 

The  Chairman.  Well,  wouldn't  that  be  inappropriate?  To  share 
the  summary  of  a  witness  with  someone  else's  lawyer  who  that  wit- 
ness gave  testimony  about  in  terms  of  their  conduct,  whatever  it 
was?  Wouldn't  that  be  tipping  off  the  White  House  about  another 
witness,  an  outside  witness,  and  their  testimony  about  the  conduct 
of  a  White  House  employee?  Is  that  inappropriate? 
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Ms.  Ley.  I  would  have  to  know  more  facts  about  whether  the  wit- 
ness himself  knew  it  was  going  to  be  done,  what  it  was  used  for, 
who  authorized  the  disclosure. 

The  Chairman.  You  know  who  authorized  it.  You  see  here  the 
White  House  Counsel's  Office.  I'm  asldng  you  if  this  was  brought 
to  your  attention  and  the  White  House  Counsel's  Office  undertook 
the  dissemination  of  this  information,  as  it  is  indicated  to  Bill  Tay- 
lor, counsel  to  Ms.  Caputo.  Isn't  that  well  beyond  the  scope  of  what 
is  appropriate?  You  are  an  ethics  expert.  How  could  that  take 
place? 

Ms.  Ley.  Well,  I  have  to  say  I  may  be  a  better  expert  in  the 
standards  of  conduct  than  ethics.  But  under  the  standards  of  con- 
duct, I  would  need  to  know — we  would  have  to  go  through  the  same 
sort  of  drill  that  we  did  with  the  information  that  was  the  subject 
of  this  report. 

The  Chairman.  You  weren't  aware  of  this,  were  you?  When  you 
made  this  report,  you  were  absolutely  unaware  of  it? 

Ms.  Ley.  No,  but  I  don't  think  it  would  have  affected  it  one  way 
or  another. 

The  Chairman.  It  would  not?  You  would  not  have  wanted  to 
know  if  there  were  other  reports  similarly  fashioned  or  furnished 
to  other  people? 

Ms.  Ley.  The  focus  of  the  analysis  that  we  did  was  on  the 
conduct 

The  Chairman.  Of  the  Treasury 

Ms.  Ley.  — of  employees  earlier. 

The  Chairman.  You  did  not  actually  look  at  nor  did  you  give  any 
indication  about  the  appropriateness  of  the  conduct  of  the  officials 
at  the  White  House;  is  that  correct? 

Ms.  Ley.  That's  correct. 

The  Chairman.  You  did  not  give  them  a  clean  bill  of  health,  so 
to  speak;  is  that  correct,  because  you  weren't  asked  to  do  that? 

Ms.  Ley.  Correct. 

The  Chairman.  The  only  thing  you  gave  them  was  as  it  related 
to  the  actions  that  you  were  apprised  of  at  the  Treasury  Depart- 
ment on  the  basis  of  facts  furnished  to  you  by  the  IG's  Offices;  is 
that  correct? 

Ms.  Ley.  Correct. 

The  Chairman.  OK. 

Mr.  GlUFFRA.  Ms.  Ley,  let  me  just  go  through  something,  maybe 
both  of  you,  just  to  confirm  this  for  the  record.  At  page  735  of  our 
bound  volume  from  the  hearing  in  August  1994,  Mr.  Cutler  says, 
"The  Office  of  Government  Ethics  has  also  informally  confirmed  my 
conclusion  that  no  White  House  official  violated  any  ethical  stand- 
ard with  respect  to  this  recusal  issue."  Is  that  accurate? 

Ms.  Ley.  That  is  certainly  not  what  I  would  have  said  if  I  were 
in  his  position. 

Mr.  GlUFFRA.  Mr.  Potts,  did  you  say  anything  to  anyone  at  the 
White  House  that  would  give  the  White  House  a  basis  for  sajdng 
that  you  informally  confirmed  that  no  White  House  official  violated 
any  ethical  standard  with  respect  to  the  recusal  issue? 

Mr.  Potts.  I  never  made  such  a  finding  and  I  didn't  make  such 
a  statement. 
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Mr.  GlUFFRA.  Insofar  as  you  know,  none  of  your  employees  made 
such  a  representation  to  the  White  House  that  they  could  say  that 
you  had  informally  conferred — concurred? 

Mr.  Potts.  No  one  that  I'm  aware  of  did  that,  right. 

The  Chairman.  I  have  no  further  questions. 

Mr.  Ben-Veniste,  Senator  Sarbanes. 

Senator  Sarbanes.  Ms.  Ley,  it  is  your  understanding  that  all  of 
the  depositions  were  published  on  July  31,  when  the  report  was  re- 
leased? 

Ms.  Ley.  Yes. 

Senator  Sarbanes.  Did  you  think  that  was  appropriate? 

Ms.  Ley.  In  a  redacted  form,  yes. 

Senator  Sarbanes.  So  that  4  days  later  from  the  date  we  are 
talking  about  here — and  I'm  sure  we  will  pursue  this  other  in- 
stance further  tomorrow — all  of  the  depositions  were  made  public. 
I  mean,  any  witness  could  have  had  the  depositions  of  every  other 
witness;  isn't  that  correct? 

Ms.  Ley.  On  July  31. 

Senator  Sarbanes.  Right. 

Mr.  Ben-Veniste.  With  respect  to  the  summary  of  July  27,  it  is 
clear,  is  it  not,  that  all  of  your  interviews  had  been  concluded  prior 
to  that  time? 

Ms.  Ley.  All 

Mr.  Ben-Veniste.  July  27. 

Ms.  Ley.  All  of  the  interviews  completed  by  the  IG.  Everything 
we  were  reading  was  done. 

Mr.  Ben-Veniste.  As  of  what  date? 

Ms.  Ley.  Certainly  by  July  27.  I'm  not  sure  when  the  Comptrol- 
ler's was  done.  It  was  sometime  that  week. 

Mr.  Ben-Veniste.  Mr.  Ludwig's  deposition  was  taken  somewhat 
afterwards,  but  it  has  been  the  testimony  here  that  as  of  the  July 
22,  you  received  essentially  a  final  draft  report  from  the  Inspectors 
General? 

Ms.  Ley.  That  was  the  date  of  their  letter.  We  might  have  gotten 
it  on  July  23,  but  whatever. 

Mr.  Ben-Veniste.  If  some  summary  of  a  deposition  of  a  witness 
was  sent  to  someone  representing  another  witness  on  July  27,  is 
it  conceivable  that  that  act  could  have  somehow  affected  your  re- 
port? 

Ms.  Ley.  It  wouldn't  have  affected  our  analysis,  no. 

Mr.  Ben-Veniste.  Thank  you. 

The  Chairman.  Since  there  are  no  further  questions  that  any  of 
the  Counsels  or  Senators  wish  to  raise,  I  want  to  thank  Mr.  Potts 
and  Ms.  Ley  for  your  time.  I  know  you  had  to  wait  quite  a  while. 
I  want  to  thank  you  for  your  candor  and  your  testimony  today. 

We  stand  in  recess  until  tomorrow  morning  at  10  a.m.  You  have 
the  thanks  of  the  Committee. 

[Whereupon,  at  5  p.m.,  the  hearing  was  adjourned,  to  reconvene 
at  10  a.m.,  on  Thursday,  November  9,  1995.] 

[Prepared  statement  and  appendix  supplied  for  the  record  fol- 
lows:] 
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PREPARED  STATEMENT  OF  STEPHEN  D.  POTTS 

Director,  U.S.  Office  of  Government  Ethics 
November  8,  1995 

Mr.  Chairman  and  Members  of  the  Committee: 

Thank  you  for  the  opportunity  to  appear  today  to  discuss  the  Office  of  Govern- 
ment Ethics  (OGE)  role  in  providing  an  analysis  to  Secretary  Bentsen  with  regard 
to  the  application  of  the  Executive  Branch  standards  of  ethical  conduct  to  the  con- 
duct of  Treasury  Department  employees  in  their  contacts  with  White  House  officials 
concerning  the  Resolution  Trust  Corporation's  (RTC)  resolution  of  the  Madison 
Guaranty  Savings  and  Loan  Association  (Madison). 

With  me  today  is  Jane  Ley,  Deputy  General  Counsel  of  OGE.  Ms.  Ley  was  respon- 
sible for  overseeing  the  drafting  of  the  OGE  analysis. 

Before  we  begin,  I  would  like  to  provide  some  brief  background  about  OGE  and 
its  role  in  the  Executive  Branch  of  the  Federal  Government. 

The  Office  of  Government  Ethics  was  established  by  the  Ethics  in  Government 
Act  in  1978.  Originally  part  of  the  Office  of  Personnel  Management,  OGE  became 
a  separate  agency  on  October  1,  1989  (P.L.  100-598).  The  statute  creating  the  Office 
of  Government  Ethics  states  it  is  responsible  for  providing,  "Overall  direction  of 
Executive  Branch  policies  related  to  preventing  conflicts  of  interest  on  the  part  of 
officers  and  employees  of  any  executive  agency."  Specific  responsibilities  fall  into  six 
general  areas: 

•  Regulatory  Authority — Develop,  recommend,  issue,  and  review  rules  and  regu- 
lations pertaining  to  conflicts  of  interest,  post-emplojonent  restrictions,  standards 
of  conduct,  and  public  and  confidential  financial  disclosure  in  the  Executive 
Branch. 

•  Financial  Disclosure — Review  Executive  Branch  public  financial  disclosure 
reports  of  certain  Presidential  nominees/appointees  to  assess  potential  violations 
of  applicable  laws  or  regulations  and  recommend  appropriate  corrective  action;  ad- 
minister Executive  Branch  blind  trust  and  Certificate  of  Divestiture  programs. 

•  Education  and  Training — Implement  statutory  responsibility  of,  "Providing 
information  on  and  promoting  understanding  of  ethical  standards  in  executive 
agencies." 

•  Guidance  and  Interpretation — Prepare  formal  adxasory  opinions,  informal  ad- 
vice letters,  and  policy  memoranda  on  how  to  interpret  and  comply  with  require- 
ments on  conflict  of  interest  and  post-employment  statutes,  standards  of  conduct, 
and  financial  disclosure  requirements  applicable  to  the  Executive  Branch;  consult 
with  agencies'  ethics  officials  in  individual  cases. 

•  Enforcement — Monitor  agency  ethics  programs  and  review  compliance,  includ- 
ing financial  disclosure  systems;  refer  possible  violations  of  conflict  of  interest 
laws  to  the  Department  of  Justice,  and  advise  them  on  prosecutions  and  appeals; 
and  in  limited  circumstances,  where  an  agency  cannot  or  will  not  act,  undertake 
a  review  of  possible  ethics  violations  and  order  corrective  action  or  recommend 
disciplinary  action. 

•  Evaluation — Evaluate  the  effectiveness  of  conflict  of  interest  laws  and  recom- 
mend appropriate  amendments. 

The  Office  of  Government  Ethics  is  organized  into  three  major  program  areas:  Of- 
fice of  General  Counsel  and  Legal  Policy,  Office  of  Program  Assistance  and  Review, 
and  Office  of  Education.  They  are  supported  by  a  small  administrative  staff  who 
provide  normal  office  functions:  personnel,  budget,  administrative  services,  and  in- 
formation management. 

Throughout  the  Executive  Branch  there  is  a  network  of  Designated  Agency  Ethics 
Officials  (DAEO's),  one  in  every  executive  department  and  agency.  These  individuals 
and  their  staffs  make  up  the  "Federal  ethics  community"  to  which  OGE  commu- 
nicates policy  and  regulatory  changes.  These  men  and  women  are  employees  of  the 
agencies  and  they  conduct  the  Federal  ethics  program  on  site:  giving  advice  and 
guidance  on  matters  of  conflict  of  interest,  financial  disclosure,  standards  of  ethical 
conduct,  and  post-employment  restrictions;  educating  employees  about  these  stat- 
utes and  standards;  assisting  in  individual  employee  disciplinary  actions  and  imple- 
menting their  agencies  public  and  confidential  financial  disclosure  systems. 

OGE  is  the  repository  of  the  public  financial  disclosure  reports  filed  by  officials 
in  high  Governmental  posts,  including  the  President  and  the  Vice  President  and 
those  holding  Presidential  appointments  requiring  confirmation  by  the  Senate.  OGE 
releases  publicly  available  financial  disclosure  reports  to  members  of  the  public  who 
request  them. 
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On  March  3,  1994,  then  Secretary  of  the  Treasury  Lloyd  Bentsen  wrote  asking 
OGE  to  provide  him  with  views  on  whether  any  ethics  or  conflicts  questions  were 
raised  by  certain  meetings  or  other  contacts  between  employees  of  the  Department 
of  the  Treasury  and  the  White  House  regarding  the  Resolution  Trust  Corporation's 
resolution  of  the  Madison  Guaranty  Savings  and  Loan  Association.  The  Office  of 
Government  Ethics  is  not  an  investigative  agency.  However,  I  offered  to  provide  the 
advice  and  assistance  of  my  Office  to  the  Inspectors  General  of  Treasury  and  the 
RTC  in  connection  with  an  administrative  investigation  of  the  matter  to  be  con- 
ducted by  them.  I  agreed  to  review  the  report  issued  by  these  offices  to  provide 
whatever  advice  I  believed  would  be  appropriate  under  the  circumstances.  It  was 
the  responsibility  of  the  Secretary  to  make  any  necessary  determinations  with  re- 
gard to  the  conduct  of  Treasury  employees.  OGE's  analysis  of  the  report  of  the  In- 
spectors General  was  provided  to  Secretary  Bentsen  in  a  letter  dated  July  30,  1994. 
The  Department  of  the  Treasury  made  that  letter  public  on  July  31,  1994. 

This  concludes  my  statement.  We  will  be  happy  to  respond  to  any  questions  you 
may  have. 
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MEMORANDUM    FOR    JEAN    E.     KAflSON 

/generai^ounsel 

/      / 
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DEPUTY  rNSPECTOR 

/ 
Provision  of  Legal  Advice  and  Services  Co  Old 


/ 
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In    addition,    a    separate    job   element,    concerning    the    provision   of 
legal    advice    and    services    in   connection   with    this    specific 
investigation,    will    be    added   to   Ms.    Kerner' s   performance 
standards    for    rating    periods   July    1,     1993    through   June    30,     1994, 
and    July    1,     1994    through   June    30,     1995.       The   deterainat ion    on 
relative    job   significance   and    job    element   performance    for    this 
job    element   will    be    at    the    sole    discretion    of   the    Inspector 
General.       Moreover,    we    have    agreed    that    the    overall    rating    of 
Ms.    Kerner '  3~|p€rformance    in   each   of    these    rating    periodsVwill 
need    to    recaijve    the   concurrence   of    the    Inspector   Genera  k.\ 


By    ta)<ing    tmeae    steps,    the    agency   will    help    allay   any 

raispercept  liin    thia-e — laga  1 — advice — and — «;prvices ax^—bejjiq— Effected 

by  people  wljiose  activities  may  be  subject  to  review.  ShouldXyou 
have  any  questions  concerning  this  arrangement,  please  feel  free 
to    call    me    ilirectly. 

cc :       Dennis 


1/    Foreman 
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0:       James    CoCtos 


Raisa   Cesar io 
Robert   Cfesca/ 


Dept : 
Tel    No: 


8-Jul-1.99^    06:24pra    EST 
Frificine    Keener 
KERWES, 
COUNSEt\ 
(202)     62'S-109yD 


(    COTTOS    ) 


(    CESARIO.    ) 
(    CESCA    ) 


object:    Deliyery   of   Transcripts 


arda 


Office  ^f  \  Che  Assistant  General  Counsel   for  Administration 
copy   and  isetain   for  their   use   the  witness   transcripts 
possess  iNpn  .\ 


Ken 


\       , 
Scl\ma  Kzbach,         the 


Assistant    General. 


Counsel 


AdministraKiotVv.  has  advised  me  Chat  Secretapy^BentsenV  will  noc 
permit  these  cranscripts  to  be  shared  ^,>nr6ng  agency  &«ployaes 
until  the  SarhkteXBankinq  Committee  completes  iCg  '^qprif ' '"' ""•= 

Also,  I  have  advised  Jane  Ley  of  OGE  that  I  will  obtain 
transcript  verification  from  each  witness,  starting  with  )cey 
witnesses.  Attorneys  for  Hanson,  Steiner,  and  Nussbaua  have 
transcripts.  Alt.-nan's  attorneys  will  piclc  up  a  transcripc 
tomorrow.  I  will  contact  attorneys  for  the  other  witnesses 
tomorrow,  working  with  RTC  OIG  to  obtain  verifications. 


Francine 


Or 


A*'^ 


n,-f    3  6(i 
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Data: 
Sub j act: 


Kannech    Scrunalibacn 

KNICHTE 

7/28/94    10:44j 

Ryan    and   Adai.c^«iaphone   calls 


Ed,    th«   nex:    call    thi<«   morning   ahould   b*   deferrad   until    af^r    11:30,    and    i; 
should   b«   to   Ryan,ynot   to  Adair. 


I    just    heard    from    IG   Counsel   Fr^ng.!  ne   yjornar,    ^ho    is   meeting   wittj   RTC    IC 
people   to   determine    final   efijitttjas   to   the    IG's    chrorro-Logy .      Ac    11:^0,    that 
group  will   meet   with   Ell^rtKulJca,    who    is   expected   to   ar5ue   that   thi^ 
transcripts   tit    the    I .  G^s    interviews    should   not   be    releaseiJvat    all   ^ith   the 
ICs"    report/     If    she/fails    in   that    argument    (as    the    ICa    are   determined    that 
she   will),  ^4he   musor  be   asked   to   review   the   transcript    for   any   nonpubAc 
mformatioa   because   her   shop   has    the   technical    Icnowledge   of    the^tiadisc^ 
investigadon   neu^essary   to   do   so.      There    is    concern   that    she  may  ^drag   ner    feet 
an   complei^ing   tAa   taste. 


Accordingly,    ypu   need   to   place  the   call   to  Jack  Ryan,    the   deputy  CEO   at^RTC, 
and   not   tp   JacJc  Adair.      Kullca   reports   to   Ryan,    and    it   must   be   Ryan  who   presses 
her   to   accomplish   the   task   completely   and  quickly.  i        1 

LI'  1    ! 

You  also  heedl  to  be  aware  of  a  piece  of  background.   Counsel  to  RTC's  IC,  Pat 
Black,  is|  telling  this  morning's  gathering  of  the  IG  people  working  on  the 
report  that  if  Kulka  fails  to  win  on  the  issue  of  not  making  the  transcripts 
public,  sne  is  prepared  to  testify  at  the  hearings  that  the  ICs  group  has  been 
under  the  Ww«y\  of  the  Secretary  in  performing  their  investigation.  /  KuMca  HAS 
NO  FACTS  Tq  SUPPORT  THAT  PERSPECTIVE  AND  I  DON'T  BELIEVE  THERE'S  AXY  BASIS  FOR 
THAT  PERSPEtJTI^^ .   However,  you  need  to  be  sensitive  to  this  issue  as  irou  talk 
to  Ryan. 


I  expect  to  heiar  xrora  IG  Counsel  how  the  meeting  with  Kulka  w4nt  at  about 
noon.   I  will  ^ll\you  and  give  you  revised  talking  points/for  the  Ryan  call 


as  soon  as  I 


IC  Counsel. 


^ 
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ii'iiaii^ci:^  riuue  oeiiMiive  iiuiii  oian 

westigation  of  Collapsed  S&L  Affected  by  Links  With  the  Qintons 


By  Suuo  Schmidt 
and  Michael  bikoff 

Last  September,  as  officials  of 
•  Resoluuon  Tnist  Corp.  were 
!panng  to  ask  the  Justice  De- 
-tment  to  open  a  cnrainal  inves- 
atwn  into  a  failed  Arkansas  sav- 
s  and  loan,  they  faced  an  unusu- 
/  sensitive  problem:  Should  they 
ntion  that  the  case   involved 
.-sident  Clinton  and  his  wife? 
rhere  was  no  conclusive  evi- 
ice  that  the  Clintons  had  done 
thing  Jlegal.  But  RTC  inves- 
alors  had  turned  up  evidence 
t   depositor   funds   from   the 
lit,  Madison  Guaranty  Savings 
Loan,  may  have  been  diverted 
properly  to  Clinton's  1984  gu- 
rnatonal  campaign  account  and 
Whitewater  Development  Co.,  a 
il  esute  venture  jointfy  owned 
the  Clintons  and  James  McDou- 
1,  Madison's  owner. 
Some    RTC    officials    believed 
estions  about  the  Clintons  and 
ar  dealings  with  Madison  had  to 
laid  out  in  RTC's  written  re- 
■)r  further  federal  investi- 
u.      But  others  thought  that 
Hild  be  a  strategic  error  A  de- 
led description  of  activities  in- 
Iving   the   Clintons   had   been 
esented  to  the  Justice  Depart- 
lal  m  September  1992  and  had 
en    languishing    for    a    year, 
ompting  fears  among  RTC  staff 
It  the  department  was  intent  on 
jttling  the  politically  sensitive 

36. 

The  RTC  finally  did  ask  federal 
osecutors  in  Little  Rock,  Ark., 
,t  fall  to  investigate  nine  sus- 
cted  criminal  matters  arising 
t  of  Madison's  1989  failure, 
ming  the  Clintons,  along  with 
^er  Arkansas  politicians  who  bad 
aiings  with  McDougai. 
Among  other  things,  prosecu- 
rs  were  asked  to  examine 
lether  Hillary  Rodham  Clinton's 
presentation  of  the  S&L  before 
itate  regulator  appointed  by  her 
sband  resulted  in  lenient  treat- 
int  that  allowed  Madison  to  stay 
Se<  WHITEWATER,  A9,  CoL  1 

[  kM  ■ft"  tt  m  09  •  dear  paih  to 


>l<h 


Todjr.  t^toK  luuea  are  the  (oaii  at  t  The  Rom  Uw  fina  lud  npnaeaied  Mid* 
JiMkt  Defxrtmeflt  imcaOgicloo  that  hu  ban  before  tht  Arkusu  tecuntiei  commti- 
beome  ■  cramns  budicbe  (or  the  QiaUM  tioa  wbeo  the  liirtft.  )ud<ed  oiUciJiy  ihort  of 
While  House.  WbUe'ibe  CUnt'o*  luve  re-  -  c«p»uJ  br  l«*er»l  enmioen.  wugtt  tpprovij 
puwiij  ujd  {her  were  ann  o^  ao  wnng-  lor  ■  oew  uock  pUa  lo  %uy  liioAt  HiilArr 
iaiat  It  Midiacxi.  the  While  Kou«e.  under  CUatoo  wu  noe  otf  two  Rote  liwren  la  that 
besTf  aucreunul  ud  medu  cntJcUm  eUan.  umloj  i  combtoed  12.000  mootlity 
anl  pOMibtr  float  >  wbp'>*«",  Agreed  Uie  reul&er  lor  tha  fino.  The  pUa  wu  approved 
Uit  AOadl  tomtom  OWtdocumcou  aboot  br  Beverty  BuKtt  SchiMa.  Guuoo'a  orwir 
WUtmUr  thit  »Cf«  iOQDd  In  tlM  ot&ce  1^  appoeued  lUie  aecunuea  comnuaaMoer. 
depBty  WUt£  UoUM  CMUUd  Vukceai  FotUr  wboie  law  finn  alao  bad  rcpreaested  SUa- 
after  hllttdddeoo  July  20.  taoa  The  plan  wu  oever  ImpkiDeiiied. 

At  Uu  uoK  tmMi  lb*  hiodlioi  of  ttM/-  Aoocber  Rom  ptrtoer.  Clintoa  Cjaofriant 
Madiioati^WhltevtUflAWCflbrUwRTC  WefasUf  L.  .HubbcU— oov  auodat«  attor- 
sod  tb«  Juadce  Oe^wtBieflt  hu  under-  acf  gcaeni  uader  Reoo — hid  tiis  owd  ue« 
Kored  the  potadoUr  cfairted  oiture  ci  tbe  to  JaJuliHtrthroafh  tus  Utber^a-iiw,  S«il) 
probe.  Altboofb  the  RTC  hu  wccdeded  m  Wiirl.  ^Wa^d -wu  an  executive  with  Midi- , 
■puld&l  I  tedenl  loqutrr,  th«  nutter  at  loa'i  reii  eitite  aubaldiair  aod  tud  extao- 
MidiHO  S&L  bu  trustnted  aome  RTC  unt  fiirn^'t  ^^f^ '■"g«  "'^  '*^  9Jil^  . 
otfdals  wbo  have  aiMl  they  vomad  about  But  iletptU  IheM  p^ ****■■'  coaDicU.  the 
"pickigmf'  the  cue  aod  'sellm^  Juatice  oa  Fedeni  Depost  Ifwin-"'*  Corp. — the  (ed- 
opaitng  in  tavemgitKia  thai  thoukl  have  era!  ageonr  that  inaure*  uvmea  and  loan 
befUO  much  earlier.  "        depotoa— 4n  1989  blrcd  the  Rote  firm  to 

,  -Rflpublicaoa,  uytof  the  tituitua  la  nfe  repreMot  the  MvcraflkCDt  lo  i  Lawvuit 
with  cgoilicti  fltf  buerest,  hive  bcmbtr^  igaioat  Madlmi  accouatint  Ann.  Tha 
<Att«fwr  .CttMnI  7ai)9t  Jtakrin-oectot  wu.  hicdlad  br  HubbcU.  ooateoded  thai  the. 
.%4dU3rtt^clIli  iocthe ^afpQgipwm  dvi  arf^mnnf  flna  bad  (ailed  to  alert  Madi- 
bdepeadcat  CDunaeL  Vi^'n.  ^^^t  ^  '^  aoo'i  boird  to  nckleaa  kadliv  and  manage 
^^tttoCQfr  KCMT^  .^^VT.Wa  mefltpncticMtfauledtolaaotvcflcy.  Ifna 
pUctd.tau  uacotniartlhla.  tf  bot'tiate&a-  aettledfarllDilUoata  1990.*. 
bNjj'potrthM  ot  being  b^  the  diid  la«^  How  auxh  the  FDIC  knew  wtiea  it  hired 
(oremcst  tilfldalorth*l/iiiled  Stttet  tod  Rose  about  the  tdaUooihtps  among  Mad' 
the  £faid  legal  advtwr  to  the  pretideflt.*  iioo  and  the  tarn  aod  lu  partnen  li  unclear. 
Rep.  jiffl  Leadi  (RAon),  ranUng  mtDocitx  Hubbeil  baa  <xiniffwlf«1  that  bU  deahoga 
Tfti^fthiff  of  the  Uouifl  BaaUDg  Coounittee.  with  Madiaoo  were  tiltf  disdosed.  A  aeries 
toU  JteoO  to  e  ktltt  cailiog  fof  the  oamtng  cd  faiterml  FDIC  memoe  at  the  tune  waned 
o^llptdiloouaML  againxt  hiring  Hubbeil  duo  to  oaoflicta  In- 

-  Rom  hu  icelaUd  tboafl  alU,  ujiof  any-  voMng  hta  lalher-to-Uw,  and  FDIC  and 
bo4r  ibe  miid-«ppattt  muU  altiiiiatclr  RTC  Uwyera  bive  been  cooductmg  an  m- 
t  to  bar  aod  Wooid  BOC  be  leea  «a  tmlr  quiry  m  reoeoi  weeka  tato  whether  the  po- 
U.  1  have  diitcted  the  career  tential  cooiboa  were  properly  reported. 
I  ta  punoo  it  (the  Madiaoa  probe]  In  addiboa  to  theM  etloru  througb  oviJ 
b  thd  OkOat  aMoprlite  aod  rlgocoiu  man-  mu  to  recover  hmds  used  to  compenute 
Der  peasUe.'  Rieno  ta^  at  l  recent  oewt  Maduoo  depoaitan,  the  RTC  by  (all  1992 
f'fftiffmwfr,  had  prepared  a  21-page  document  targetuig 

The  faistocT  0^  the  Madiaoa  investigitioct.  McDougai  aod  ha  ei-wlfe  Suaan  McDougil 
pieced  together  trm  toterrtewi  with  Ju»-  (or  crmuaal  mrestigatloo  by  the  (ederil 
tioe  Department  and  RTC  "^f^n''*  along  pioaecuior  m  Utxle  RodL 
with  dorumftnj  (rom  the  caae.  auggesu  The  referral  oamed  theihpr«aldenQal 
rh«^  the  uvoivesieni  o(  the  nintopt  baa  re-  oommee  '~^"^''**  aod  lifi  wife,  aa  well  aa  cur- 
peetediy  afiected  ita  progreaa,  u  toTest>'  rent  Arfcaoaaa  Cor.  Jim  Ovf  Tucier  (D).  u 
giton  debated  bow  to  proceed  In  a  probe<  pnaopala  in  "aheO  oocporatiads'  created  by 
that  baa  aucb  poteauaOy  Urge  pobocal  coo-  McDbodL  U  atid-tla(.«tule  tber«  wu  ip^ 
tf^ptfiKT*  iuffldent  cTldcaoe  mt  thit^pont  to  pnnre 

The  nquiTT  began  m  1989  u  ooe  o(  hun-  that  the- Cintau  and  Tvicfcef'lmnr  about 
dredt  «<  inveiogatioBa  ol  (ailed  aavingt  and  tuabected'cfaeek-Jnting  tod'  accoUnt  mec- 
lone  tfaroogtkout  the  couairr  that  led  to  the  rdrtna  liithodsed  br  McDougai  tbey  bad  < 
Cieatloa  of  the  Reaotadaa  Tnat  Corp.  itadt  -'itood  to  beaefit  from  audi  actmtiea.  w. 
Tbe  RTC  darter  wu  to  dose  down  the  The  refeml  wu  aeni  to  Charles  Banka. 
thiifta.  to  diipoae  a<  S&L  aaaeta  aod  to  try  to  the  Repoblicu  U^  attorney  m  Little  Rock. 
iwjtfHT  thzoDgh  tbe  conrti  (ederally  inaured  durmg  the  winmg  days  o^  tbe  Busb  admio- 
fln^  that  bad-been  kMt  thraugh  poor. man*  iatrttloo  In  the  fall  1992.  Banka  already  had 
Ifttaik'bttn^aihla'mibidlliQ^  f^ .?  r.^*'*  been  trmf  ockb  in  bia  dealm^i  wnh 
Hm  tnaafocmatioa  at  t  reUtirc^  hwtfaie  McOougal.  bmng  failed  to  wto  a  coGvictun 
RTOHnmtrrfaito  t^politlcal4Ht-potato-be-  ^  him  in  «  1990  .bank  fnud  caae  aod 
flia  liCMiRii''  1993  wfa^^tkewl  aeepustd  promptittg  critica  to  aecnae  Banka  at  mouot* 
^JMttflw  Oteaa'l  togtiae  wlatinhiWn  yiilg  \  Ing  a  pobtkaPy  Moflwted  preeecutwn.  Hop- 
"Hit-rviwpi  gfl^  f^»fr  iJWfttBWHt  t"fP"T  ^'  tng  to  waab  Ua  h"***  oi  Madiaoa  and 
Whitewater.  Tboae  accounts  suggested  that  McDougii,  Banks  aaked  that  be  be  recoaed 
McDoogal  had  made  tbe  Qintooa  partnen  tron  the  esse  and  that  tbe  referral  go  di- 
In  a  iveetbeatt  real  estate  deal  b  return  reoly  tD  tbe  Juidet  Dcptrtment  tn  Waah- 
for  lenient  state  treatment  oi  Madiaoa.  Ington,  dtm&t  lad  former  federal  ofikula 

Tbe  RTC  quicUr  sent  a  new  team  of  in-   UoUdlar  wtth  the  matttf  sail 

vesi^gstors  to  Arkaoau  to  aid  in  the  Mad-     '  Io4fl*lbVttinpoct*tDa&ototopJuatioe 

iaoB  probe,  looking  St.  among  other  things,   tcvycft  ^  Oct  7. 1M2.  Banks's  c^  u- 

th^  h»«M»*a  r»j.H«i«i|||f  >»finwg  M/'fLMtpi    ligtsst,  Msc  OotSM.  ooted  tbst  tho  Olntofls 

and  local  pniffri»nf,  wtrt  umed  u  po4mtlal  wltaesaes  In  the 

At  the  aame  time,  hivesti^ton  began  to    refemL  Dotaoo  wrote  that  be  bellfvcd. 

explore  the  rote  of  HilUry  CUntoo  aod  her   baaed  on  the  (acts  outhoed  by  the  RTC,  that 

law  firm  tn  r*prrm*ntmf  the  thrift  during  a    further  tnvestlgatlaa  *ta  warranted.' 

1985  cncoottter  wnh  state  banking  author* '      With  leu  than  a  month  to  go  before  the 

tCiea.  '  preaideotul  electxxi.  aides  to  thot-Attoroey 

General  William  P.  Barr  were  cooccmed 

that  any  apeoal  interest  shown  to  the  case 

OMild  badcfire  oohtieaU*   aauren  mH.  An 


using  the  Justice  Ueparunent  lor  panuar 
purposes.  Tbst' point  wu  all  the  morr 
'  (orocfullr  made,  the  souites  taid.  by  tbote 
who  noted  the  RTC  had  made  oo  speoCc 
allegaikm  of  wrongdomg  by  the  Clintons. 

In  light  oi  Banks's  recuial,  the  caae  was 
aaaigned  to  career  lavyen  ko  the  frsud  sec- 
tion in  the  cmmoaJ  dlvtuoo  of  the  Justice 

Justlos  'Jfi^'i*  ordered  that  It  get  oo  spe- 

'011  trutmeOL 

Many  RTC  refcmia  are  never  punued 
either  because  the  Justlos  Depsrtmeat  does 
oot  beiievs  they  will  result  b  s  prosecuubk 
case  or  becsuse  of  limited  reaourtes.  A 
Marcb  19, 1993.  memo  by  cnmuul  divtaioo 
attoroeya  wortaog  oo  the  caae  conduded 
that  the  RTC  relemJ  did  not  "sppear  tc 
warrtnt  Initiation  of  a  citminal  lovestiRa- 
tMo'  oi  Maduoo.  But  the  memo,  tiftned  b: 
John  C  Keeaer.  then  acting  chief  ol  iht- 
divlaton.  left  the  final  deasioo  to  (ederai 
prosecutors  in  Utile  Rock.  He  •would  noi 
question  a  decuioa  by  the  U.S.  attorney  tn 
decUne  further  action  oo  the  reicml.' 
Keener  wrote,  according  lo  sources  UmiJ 
ur  with  the  memo. 

However,  the  results  of  the  JuiUce  re 
view  were  not  commuiucated  to  the  RTC 
for  months,  sources  said.  In  the  meantime, 
the  RTC  renewed  its  own  Inquiry  into  Mad- 
ison, sending  a  four-member  team  of  ageo- 
cy  tnveatigaton  bsdi  to  Arluosu  m  Janu 
aryl993. 

By  September,  having  gathered  much 
oMf e  mformaooo  sod  soil  hsving  recerred 
DO  official  dedsno  on  tlM  first  reieml.  the 
RTC  drifted  I  new teqiiHt  (or  th«>Justlce 
Deptrta£flt*'nili''kxp*ndftd<'  refatral  rec- 
iwWftuMtrt*i<  (tnrestigstkn  ^''olae  separate 
□Utters  0^  pos^ble  crtmlul  behavior,  add- 
ing  detiila  of  hew  traossaaons  aadconfiicta 
oi  tntereat.  aod  ""twg  a  cumber  oi  new 
players,  sources  said. 

Those  wtM  believed  that  naming  the  CUo- 
tona  tn  the  fint  referral  led  to  official  loao- 
lioo  argued  the  preaxlent  and  hia  wife 
should  oM  be  named  to  the  new,  firarvtH 
requesL  Additioaal  quextuns  tboui  wheth- 
er brin^mg  more  bank  (riud  diarges 
agamat  McDougil  wwkl  cooitltate  double 
Jeopardy  helped  spsrt  i  fierce  debate 
among  lovesi^gaton  and  RTC  profesaianal 
Uabtiity  attoners  in  Kansas  City,  Mo., 
agency  sources  aakL' 
RTC  field  offidals  took  the  aoosail  step 

.  oi  appsaUng  to  top  RTC  brass  to  Waahiag- 
too  to  naki  the  final  deoUoo  on  whether  to 

'lndud4'th&  CLitoos  ta  the  new  r^emla. 
But  the  Wsshitt<tOQ  btsdquarten  refused 
to  intervene,  ardcrtaf  the  field  office  to  (o^ 
low  stiodird  prdceddtt. 

The  new  rdemls  wen  sent  in  October 
to  tbe  new  U.S.  attontty  to  Little  Rocfc. 
Psula  Casey,  s  Qiotan  appoiatee  and  fo^ 
mer  ■^'«f'g"  vnlusteer  who  wu  once  a 
student  oi  tbe  presldenf  a  at  Univerttty  of 
Aitanaas  law  school.  Tbe  reciuesta  also 
sought  further  mvcsOgUioa  of  cumnt 
Democratic  Gov.  Tucker's  dealings  with 
Madison,  u  well  u  Dumerous  other  big  bor- 
rowers  and   Madison   officials — many  of 

dvlcdrdes. 

On  Oct.  27.  with  tbe  itsci  of  new  oish 
inal  referrals  sitctog  oo  ber  desk.  Cuey  re- 
sponded to  nz  moDtha  of  RTC  inqqiiiea 
sbout  the  (ate  of  the  first  referral,  then  a 
year  old.  She  told  tbe  RTC  that  the  'con- 
curred' with  the  Justice  Department's  d«- 
oaioo  to  forgo  an  tovesagaoan  due  to  %- 

Dsyi  later,  m  the  wske  of  news  reports 
about  the  new  RTC  refemla  sndipiettlona 
about  Caser'a  ties  to  CUntoo  snd  other  sen- 
Idir'^Dlinki^fs  In  thet«se.^Csieft<CBaed 

ttce  4>epaxtment '  annoeaoed -K  was  sendiog 
three  carter  prosecntors  tO'UtlU  Rodt  to 
conduct  tbe  arrestlvtiaiL  - ^  .  . 


195 

Frl  Feb  18  1994  2:09:10  pm  


26  AP  02-18-94  13:07  EST  88  Lines.  Copyright  1994.  All  rights  reserved. 
AM-Whitewater-Regulators,  Bjt,690< 

Regulators  Scramble  To  Conduct  New  Review  Of  Madison  Guaranty< 
By  RICHARD  KEIL  Associated  Press  Writer 

WASHINGTON  (AP)  The  government's  savings  and  loan  cleanup 
agency  is  scrambling  to  conduct  yet  another  review  of  the 
failed  Arkansas  S&L  that  has  dragged  President  Clinton  into 
controversy. 

The  Resolution  Trust  Corp.'s  goal  this  time,  regulators  say, 
is  to  determine  whether  the  S&L,  which  had  numerous  signs  of 
problems,  should  have  been  closed  earlier  than  1989  and  whether 
anyone  else  can  be  sued  now  for  its  failure. 

The  review  is  diiven  by  the  transformation  of  Madison 
Guaranty  Savings  &  Loan  from  a  relatively  small  failure  in  the 
mulu-biilion  dollar  S&L  debacle  to  the  subject  of  a 
polirically  charged  investigation  of  the  Clintons'  financial 
dealings. 

"The  concern  is  that  maybe  they  missed  something  the  first 
time  around,"  said  one  RTC  official  working  on  the  new 
investigation,  who  spoke  only  on  condidon  of  anonymity.  "A 
close  look  is  being  taken  at  everything  that  was  done  then, 
based  on  everything  that  we  know  now." 

Regulators  have  had  an  on-again,  off-again  interest  in 
Madison  and  its  owner,  James  McDougal,  who  also  was  business 
partner  with  the  Clintons  in  Whitewater  Development  Corp.,  a 
money-losing  real  esuite  venture. 

Shortly  after  the  S&L's  failure,  which  cost  taxpayers  at 
least  $47  million,  the  Federal  Deposit  Insurance  Corp.,  the 
RTC's  predecessor,  sued  an  Arkansas  accounting  firm,  accusing 
it  of  negligence  in  Madison's  failure. 

The  FDIC  contracted  with  the  Rose  Law  Firm,  where  Hillary 
Rodham  Clinton  and  No.  3  Justice  Department  official  Webster 
Hubbell  then  worked,  to  handle  the  lawsuit.  It  was  eventually 
setded  for  $1  million. 

The  RTC  resumed  interest  in  the  S&L  in  1992,  conducting  a 
more  detailed  investigation  through  its  Kansas  City  regional 
office  into  Madison's  demise. 

Agency  investigators  uncovered  what  they  alleged  was  a 
check-kiting  scheme  that  drained  the  thrift  of  money  for  the 
benefit  of  prominent  Arkansans,  including  the  Clintons. 

The  Clintons  and  McDougal  have  repeatedly  said  they  did 
nothing  wrong  in  their  business  dealings.  RTC  investigators 
have  stressed  the  Clintons  are  not  a  subject  or  target  of  the 
probe  although  they  may  have  benefited  from  some  transactions. 


The  RTC  drafted  nine  criminal  referrals  recommending  possible 
prosecutions  and  forwarded  them  to  federal  prosecutors. 
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Those  referrals  were  still  being  reviewed  by  Justice 
Department  prosecutors  when  special  counsel  Robert  Fiske  was 
appointed  to  conduct  an  independent  investigation  in  January. 

Fiske's  investigation,  now  getting  under  way  in  Little  Rock, 
Ark.,  will  focus  on  criminal  matters. 

The  RTC,  meanwhile,  is  focusing  on  two  tasks:  copying  and 
forwarding  tens  of  thousands  of  its  relevant  documents  to  Fiske 
and  reviewing  its  own  work  to  see  if  it  missed  any  potential 
civil  claims. 

When  the  latest  review  began,  the  RTC  was  racing  to  meet  a 
Feb.  28  deadline  to  file  any  remaining  lawsuits  in  the  case. 
Congress,  however,  intervened  and  extended  that  deadline  by 
nearly  two  years. 

To  assist  the  review,  the  RTC  has  hired  Madison,  Pilsbury  and 
Sutro,  a  high-profile  law  firm  with  experience  in  prosecuting 
politicians,  officials  said.  The  firm  has  already  been  paid 
$1.7  million  of  the  $3.5  million  the  agency  budgeted  for  the 
case,  according  to  a  document  obtained  by  the  AP. 

Four  RTC  officials,  all  speaking  on  condition  of  anonymity, 
said  agency  workers  have  spent  much  of  the  past  week  copying 
Madison-related  documents  in  an  Office  of  TTirift  Supervision 
warehouse  in  Dallas. 

One  document  being  closely  studied  is  a  report  on  the 
thrift's  financial  health  prepared  in  1987  by  a  Memphis  law 
firm  that  highlighted  alleged  risky  real  estate  loans,  the  RTC 
sources  say. 

That  repon,  by  the  firm  of  Borod  and  Huggins,  was  ordered  by 
regulators  just  one  year  after  examiners  wrote  a  scathing 
review  that  concluded  Madison's  loans  to  insiders  and  poor  real 
estate  dealings  had  left  it  on  the  brink  of  insolvency. 

According  to  officials  familiar  with  the  1987  report, 
Madison's  independent  examiners  determined  that  the  S&L's 
financial  health  had  not  improved. 

"The  concern  now  is,  based  on  these  reports,  and  the  other 
documents  showing  that  the  thrift  was  in  bad  shape,  why  was  it 
allowed  to  stay  open,"  one  RTC  official  said.  "The  documents 
make  clear  that  this  was  a  troubled  institution." 

Regulators  didn't  take  over  Madison  until  1989,  three  years 
after  the  first  indications  that  it  was  in  serious  financial 
trouble. 
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Madison 
prober 
urged  to 
back  off 

RTC  staffer  seeks 
protection  for  job 

By  Michael  Hedges 


A  senior  Resolution  TVust  Corp 
invcsligalor  says  she  sought  whis- 
tkblower  protection  after  being 
pressured  by  her  Washington  su- 
|K;i  H.is  u,  tlKinue  her  cocujlusion 
■'■Jl  Ihc  WliiiewalerMadii,oii  cjm: 
.  a  "highly  prosecutable  case  of 
-ck  kiting"  involving  President 
and  Mrs  Clinton 

In  notes  descnbing  her  Feb  2 
meeting  with  an  RTC  official  that 
*«re  made  public  yesterday  by 
Rep  Jim  Leach,  the  investigator  L 
Jean  Lewis,  said  FBI  and  Justice 
Department  officials  revteweJ  her 
Tindingsand  concurred  with  them 
Mrs.  Lewis,  the  senior  cntiunal 
invesugator  in  the  RTCs  Kansas 
City.  Mo..  ofTice.  which  has  juns- 
diction  over  Arkansas,  also  dis- 
puted the  finding  by  Clinton- 
appointed  U.S.  AtTomey  Paula  J 
Casey  in  Uttle  Rock  last  October 
that  the  Madison  case  should  not 
be  prosecuted 

During  their  meeting,  Mrs 
Lewis  said  she  was  told  by  Apnl 
Breslaw.  a  lawyer  in  the  RTCs 
Washington  headquarters,  thai 
"lieuple  at  The  top"  kept  getting 
a.sked  about  Whitewater  and  they 
wuuld  be  -happier"  if  they  could 
have  answers  that  would  "get  them 
olT  the  hook  • 

Mrs.  Lewis  said  she  refused  to 
give  -politically  correct  ansvwrs 
just  to  get  them  off  the  hook." 

TWO  of  the  -head  people"  Miss 
Breslaw  mentioned  were  RTC 
Deputy  Chief  Executiw  Officer 
Jack  Ryan  and  RTC  General  Coun- 
sel Ellen  Kulka.  according  to  Mrs 

ITiey  worked  directly  under  the 
agency's  aauig  director.  Deputy 
Treasury  Secretary  Roger  Alt- 
man.  A  close  friend  of  the  Clin- 
""ns,  Mr  Altman  was  subpoenaed 
T  federal  grand  jury  after  it  was 
-losed  he  had  secret  meetings 
*itn  While  House  officials  to  dis- 
cuss the  RTCs  Madison  probe 

■Since  that  meeting.  Mrs  Lewis 
has  requested  pnjtections  under 
tiic  whistleblower  laws,  congres- 
sional officials  said  yesterday 
According  to  ABC  News.  Miss 
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Breslaw  yesterday  **categoncaUy 
denied"  any  wrongdoing. 

The  RTC  did  noc  return  calls  for 
comment. 

Mrs.  Lewis  insisted  the  Clintons 
must  have  known  they  were  t>ene- 
ncung  from  improper  cash  with- 
drawals from  a  taxpayer- insured 
savings  and  loan. 

Mr  and  Mrs.  Clinton,  partners 
m  the  Whitewater  Development 
Corp.  with  James  B.  McE>ougal. 
owner  of  Madison  Guaranty  Sav- 
ings and  Loan  Association  m  Uttle 
Rock,  "knew  they  had  real  estate 
ventures  ihat  were  not  cash  flow- 
ing, but  also  knew  that  their  mort- 
gages and/or  notes  were  somehow 
being  paid."  the  RTC  invesDgator 
said. 

"I  pointed  out  these  business 
partners  are  intelligent  individu- 
als, the  majonty  of  them  being  at- 
torneys, who  must  have  concluded 
that  McOougal  was  making  the 
payments  for  iheir  benefiC  Mrs. 
Lewis  wrote. 

Mr.  Clinton  and  his  wife,  Hillary, 
are  lawyers;  the  only  Whitewater 
partner.  Mr.  McOougal's  wife  at 
the  time,  Susan,  is  not. 

"If  you  know  that  your  mort- 
gages are  being  paid,  but  you 
arent  putting  money  into  the  ven- 
ture, and  you  also  know  the  ven- 
ture isnt  cash  flowing,  wouldn't 
you  question  the  source  of  the 
funds  bemg  used  for  your  bene- 
fit?" Mrs.  Lewis  asked  in  the 
memo.  "Would  you  just  assume 
that  your  partner  was  making 
these  multi- thousand  dollar  pay- 
ments out  of  the  goodness  of  his 
heart?" 

The  president  said  in  his  tele- 
vised news  conference  last  night 
that  he  has  "no  knowledge"  of  the 
pressure  from  Washingtt)n  reg- 
ularars  cited  by  Mrs.  Lewis. 

Experts  on  federal  taw  yester- 
day said  the  "check  kiting"  de- 
scnbed  by  Mrs  Lewis,  if  proven, 
would  constitute  federal  bank 
fraud,  which  is  punishable  by  up 
to  10  years  in  pnson. 

The  Justice  Department  began 
a  cnminal  investigation  inO)  the 
failure  of  Madison  late  last  year. 

Mrs.  Lewis  detailed  to  Miss 
Breslaw  stx-figure  losses  to  tax- 
payers as  money  flowed  frt)m 
Madison  mto  the  Whitewater  ac- 
count to  pay  bills  incurred  by  the 
Clintons  and  McDougals,  accord- 
ing to  her  notes. 

She  found  that  there  were  at 
least  a  dozen  companies  through 
which  Madison  funds  were  si- 
phoned, causing  large  taxpayer 
losses.  Mrs.  Lewis  said.  By  the 
time  Madison  was  closed  by  fed- 
eral regulators,  losses  amounted 
to  about  S50  million 

"It  was  my  belief  that  the  losses 


Fo«:  Rep.  Jim  Leacti.  in  a  CNN  Image,  tells  the 
House  he  has  evidence  of  Whitewater  misdeeds. 


to  Madison  from  the  Whitewater 
account  alone  would  easily  exceed 
$100,000,"  she  wrote.  "I  further 
added  that  the  end  loss  result  from 
the  entire  scam,  usmg  all  12 
corapames/en  titles  would  be  hun- 
dreds of  thousands  of  dollars  in 
what  were  essentially  unauthor- 
ized loans." 

Asked  by  Miss  Breslaw  whether 
It  was  possible  to  say  without  ques- 
Don  that  Whitewater  caused  a  loss 
to  the  federally  insured  Madison. 
Mrs.  Lewis  wrote.  "I  suted  that,  as 
far  as  I  am  concerned,  there  is  a 
clear  cut  toss." 

In  other  documents  released 
yesterday  by  Mr  Leach,  the  Iowa 
congressman  who  is  the  Repulj- 
lican  point  man  on  Whitewater^ 
Madison.  Mrs.  Lewis  descnbed  in 
a  Nov.  10.  1993.  computer  letter 
that  "the  powers  that  t>e"  had  or- 
dered her  off  the  Madison  investi- 
gation. She  did  not  say  specifically 
who  wanted  her  off  the  case. 

In  her  recounting  of  the  Feb.  2 
meetmg.  Mrs.  Lewis  said  she  told 
Miss  Breslaw  that  she  was  puzzled 
by  the  Clintons'  behavior  as  the 
Whitewater  partnership  contin- 
ued into  the  mid-1980s  and  Mr 
McDougal's  business  fortunes 
worsened. 

"Wouldn't  you  wonder  even 
more  if  you  knew  that  your  busi- 
ness partner's  main  source  of  in- 
come, an  S&L.  was  m  serious  fi- 
nancial difficulty,  which  by  1985 
was  fairly  common  knowledge?" 
she  asked  in  the  memo. 

The  Lewis  memo  laid  out  wtiat 
she  said  was  S70,D00  that  had 
flowed  from  Madison  into  White- 
water m  a  six-month  period.  She 
descnbed  one  S30,000  check  from 
Madison  to  Mr  McDougal  in  Apnl, 
1985  which  he  directed  "be  paid 
directly  to  Whitewater  Develop- 
ment." 

That  check,  a  "bonus"  from 
Madison,  went  to  cover  a  S28,000 
overdraft  in  the  Whitewater  ac- 
count. Mrs.  Lewis  said. 

While  probing  the  failure  of 
Madison,  Mrs.  Lewis  and  others 
concluded  that  the  Ointons  may 
have  been  involved  with  money 
funnelcd  from  the  S&L  to  Clinton 
campaigns  and  Whitewater 

Those  fmdmgs  were  contained 
in  two  separate  reports  outlimng 
cnminal  referrals  to  the  Justice 
Department  by  Mrs.  Lewis,  m  Sep- 
tember 1992  and  October.  1993. 

"There  is  really  nothing  I  can 
say  about  the  investigaaon,"  Mrs. 
Lewis  said.adding  that  she  had  not 
yet  been  requested  as  a  witness 
before  any  congressional  commit- 
tee or  by  Mr.  Fiske  but  was  antici- 
pating she  would  asked  to  tell  what 
she  knew. 

In  September.  1992.  an  initial  re- 
port outlinmg  potential  criminal 
wrongdomg  by  the  McDougals  in 
their  handling  of  Madison  was 
sent  to  the  then-US.  Attorney 
Charles  Banks  in  Little  Rock.  No 
action  was  talien  on  it. 


Early  m  the  Clinton  admimstra- 
tion  a  decision  was  reached  by  the 
US  Attorney's  Office,  now  headed 
by  Mrs.  Casey,  who  worked  on  Mr. 
Clinton's  presidential  camapign 
and  whose  husband  was  appointed 
to  a  state  job  by  Gov.  Clmton.  that 
the  mvestigation  should  not  go  for- 
ward, officials  said.  But  it  was  not 
formally  declined  when  first  re- 
vie\^xl. 

In  the  summer  of  1993.  a  team 
of  RTC  investigators  led  by  Mrs 
Lewis  had  uncovered  a  great  deal 
of  additional  evidence  that  linked 
the  Whitewater  land  deal  to  the 
losses  at  Madison. 

The  21 -page  report  referring 
nine  matters  for  cnminal  inquiry 
was  sent  to  the  Justice  Depart- 
ment in  October  While  nammg  the 
Qintons,  the  report  didnt  directly 
link  them  to  the  mne  specific  cnm- 
inal allegaDons  outlined. 

In  late  October,  at  least  several 
days  after  the  nme  RTC  referrals 
tiad  been  forwarded  to  Justice, 
Mrs.  Casey  deaded  to  decline  the 
first  RTC  referral  After  il  was  re- 
ported that  a  second  set  of  refer- 
rals had  gone  from  the  RTC  to 
Mrs.  Casey's  Little  Rock  office, 
she  recused  herself  from  the  m- 
vestigation. 

Mrs.  Casey  said  this  week  that 
she  could  not  comment  directly  on 
her  deosion  to  decline  prosecu- 
tion of  the  Madison  case.  Sh;  de- 
nied any  improper  contacts  be- 
tween her  office  and  the  Justice 
Department  m  Washmgton  on  the 
Whitewater  criminal  referrals. 

On  Feb.  2,  the  same  day  Mrs. 
Lewis  and  Miss  Breslaw  were 
meeting  in  Kansas  City,  Mr  Alt- 
man  met  with  White  House  offi- 
cials, including  former  Counsel 
Bernard  Nussbaum  and  Margaret 
Williams,  Mrs.  Clintons  chief  of 
staff,  and  the  Whitewater  Madison 
case  was  discussed. 

That  meeting  and  other  con- 
tacts between  Mr  Altman  and  the 
White  House  are  now  the  subject 
of  a  grand  jury  mvestigation  be- 
gun by  Whitewater  special  coun- 
sel Robert  B.  Fiske  Jr  Mr.  Altman 
tias  recused  himself  from  matters 
related  to  White waterMadisoo. 

Howard  Schloss.  a  Ti-easury  De- 
partment spokesman,  said  yester- 
day that  Mr.  Altman  was  not  avail- 
able for  comment  Mr  Schloss 
repeated  Mr  Allman's  earlier 
statement  that  the  Feb.  2  meeting 
was  on  prt>cedural  questions  and 
not  the  "substance"  of  the  White- 
water-Madison mvestigation. 

Miss  Breslaw  had  previously 
surfaced  in  the  Whitewater- 
Madison  story  as  the  federal  of- 
ficial who  insisted  ttiat  a  contract 
to  represent  Madison  m  a  lawsuit 
once  it  had  been  taken  over  by  the 
government  be  given  to  Little 
Rock's  Rose  Law  Firm  despite  pro- 
tests by  three  senior  regulators 
that  a  conflict  of  interest  existed. 
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BvTIMWEINER  crimes  In  the  failures  o(  189  savings 

I— ;.i»n.N™»oniti~r.  I  and  loans  In  a  21-5iate  region  from  the 

1^  »«<:*<:  riTV    Mn     March  28  —  I  P""":  Northwest  to  the  Appalachians. 

fixed  her  attention  on  a  collapsed  Ar 


kansas  savings  and  loan.  Madison 
Gusranty.  run  by  a  former  business 
partner  of  Bill  and  Hillary  Clinton. 

Ms.  Lewis  began  to  see  a  paper  trail, 
a  pattern  of  what  she  regarded  as 
susplclo-.'S  loans  and  potential  fiscal 
crimes,  including  "a  $1.5  million  check- 
kiting  scheme,"  according  to  memo- 
randums she  wrote  from  her  post  at 
the  Resolution  Trust  Corporation,  the 
Federal  agency  charged  with  unravel- 
ing the  savings  and  loan  collapses  of 
the  1980's. 

Last  week,  the  string  of  memoran- 
dums she  wrote  about  Madison,  and 
about  her  growing  belief  that  Washing- 
ton officials  were  trying  to  pull  bacjt 
from  her  most  sUngIng  conclusions, 
came  to  the  public's  attention  as  Rep- 
resenutlve  Jim  Leach  of  Iowa  used 
them  as  a  basU  (or  a  blistering  criUque 
of  Mr.  CUntoa 

Mr.  Leach,  the  senior  Republican  on 
the  House  Banking  Committee,  haa 
said  Ms.  Lewis  had  sought  Congret- 
sional  protection  as  a  whistle-blower. 
Her  memorandums  were  part  of.  a 
stack  of  documents  he  made  public  to 
support  his  accusations.  But  in  their 
details,  the  documenU  also  provide  a 
window  Into  the  origin  of  the  White- 
water affair  that  has  enveloped  the 
Clinton  Presidency. 

Ms.  Lewis  was  removed  from  her 
role  as  a  lead  Investigator  In  the  case 
last  November  and  her  conduct  has 
been  questioned  by  Federal  banking 
officials.  The  quesUon  now  Is  whether 
Ms.  Lewis  Is  a  misguided  leslot  or  the 
woman  who  exposed  the  truth  behind 
the  Whitewater  affair. 

Repeated  Recommendations 
In  memorandum  after  memoran- 
dum, she  made  10  separate  recommen- 
dations for  criminal  Investigations  Into 
the  Clintons'  former  business  partner 
In  a  real  estate  venture,  the  White- 
water Development  Company,  James 
B.  McDougal,  and  his  associates.  She 
described  her  mounting  dismay  as  the 
criminal  referrals  disappeared  from 
the  R.T.C's  offices  on  Main  Street  In 
Ka-sas  City  Into  the  maie  of  the  Jus- 
tice Department  In  Washlngtoa 

Last  Jan.  8,  she  wrote  a  memorwi' 
dum  to  herself  after  a  conversation 
with  a  reporter:  "It's  beginning  to 
sound  like  somebody  or  multiple 
•somebodies"  are  trying  to  carefully 
control  the  outcome  of  any  Investiga- 
tion surrounding  the  R.T.C  referrals, 
and  that  the  begmnlngs  of  a  cover-up 
may  have  already  stoned  months 
ago." 

Ms.  Lewis,  who  was  in  with  bronchi- 
tis last  week,  and  Is  under  orders  from 
her  superiors  not  to  apeak  to  the  press, 
declined  today  through  an  agency 
spokeswoman  to  respond  to  questions. 
But  she  met  earlier  this  month  with 
Robert  E.  Flske  Jr.,  the  special  counsel 
Investigating  the  Whitewater  affair, 
and  her  colleagues  In  Kansas  City  are 
pursuing  their  own  Investigation  of 
whether  any  of  Madison  Guaranty's 
vanished  assets  benefited  the  Clintons 
politically  or  financially 

Ms.  Lewis  contends  that  Mr.  McDou- 
gals  savings  and  loan  allowed  While- 
water,  the  land  development  company 
he  and  his  wife  owned  with  the  Clin- 
tons, to  cash  large  checks  with  Insuffi- 
cient funds  In  the  1980's.  and  that  this 
created  a  loss  of  at  least  J70,000  for  the 
S.*  L.  She  came  to  believe  that  the 
Clintons  must  have  known  that  Mr. 
McDougal  was  using  Madison's  money 
to  shore  up  their  share  of  the  White- 
water prelect,  which  ultimately  failed. 
Prompted  by  News  Report  i 

Nothing  In  Ms  Lewis's  work  Impli- 
cates the  Clintons  In  any  crime.  Her 
memorandums  Instead  describe  ac- 
tions and  Inactions  by  Federal  officials 
In  the  Clinton  and  Bush  Administra- 
tions that  sought  to  sever  the  financial 
links  she  saw  between  Madison  Guar- 
anty, Whitewater  and  the  aintons. 

Ms.  Lewis  was  one  of  five  Investiga- 
tors responsible  for  uncovering  any 


the  Clintons'  involvement  In  the  White- 
water land  venture.  Though  Mr. 
McDougal  was  acquitted  of  Federal  I 
bank  fraud  charges  In  1990.  Ms.  Lewis  | 
was  assigned  to  a  follow-up  Investiga- 
tion of  Madison  In  the  summer  of  1992. , 

Her  memorandums  say  she  quickly , 
learned  that  a  Little  Rock  lawyer  who 
had  worked  at  Madison  had  "fabricat- 1 
ed"  two  years  of  records  for  a  substd-  ■ 
lary  of  Madison.  She  suspected  this, 
was  done  to  create  the  appearance  of] 
legitimate  financial  transactions. ; 
when.  In  fact,  those  transactions  hadi 
drained  the  assets  of  Madison.  The 
■avings  and  loan  collapsed  In  1989  at  a 
cost  of  taxpayers  of  at  least  $47  million. 

Her  suspicions  led  her  to  a  Little 
Rock  warehouse,  where  the  records  of 
Mr.  McDougal's  defunct  savings  and 


Was  an  R.T.C. 
official  too 
zealous  or  too 
accurate? 


loan  were  strewn  about  haphazardly.) 
Piecing  together  the  Madison  files,  shei 
concluded  in  August  1992  that  there! 
had  been  "a  $1.5  million  check-kltlng; 
scheme  between  the  McDougal  and/ori 
McDougal  business  partner-controlled| 
entitles,  including  Whitewater,"  her; 
memorandumss  said. 

She  and  her  colleagues  sent  a  criml-j 
nal  referral  —  a  recommendation  to! 
begin  a  criminal  Investigation  —  to  the  | 
F.B.L  and  the  United  Sutes  Attorney  In  I 
Little  Rock  on  SepL  2,  1992.  as  Mr.' 
Clinton's  campaign  to  defeat  President  i 
George  Bush  was  In  full  swing.  | 

Nothing  happened.  Eight  months  lat-i 
er.  In  May  of  1993,  Ms.  Lewis  sought  to  | 
find  out  why.  , 

She  spoke  with  a  Federal  prosecutor 
in  Little  Rock,  Bob  Roddey.  According  \ 
to  a  memo  she  wrote  about  the  conver- 
sation, he  told  her  that  the  UnUt^ 
States  Attorney  In  Little  Roclt,  Charles  I 
A.  Banks,  a  Republican  appointee,  had  I 
deemed  the  case  "pollUcally  hot"  De- 
ciding the  previous  September  that  an 
investigation  Involving  Mr.  Clinton  I 
woukJ  be  perceived  as  a  political  dirty  I 
trick,  he  had  forwarded  the  case  to  the 
Justice  Department  In  Washington.       | 

The  political  heat  was  generated  in] 
part  by  Ma.  Lewis's  finding  thai  the 
Whitewater  development  drained  tens! 
of  thousands  of  dollara  from  Madison 
and  thus  may  have  contributed  to  its 
collapse.  In  addition,  a  Resolution 
Trust  Corporation  official  In  Kansas 
City  said,'  the  Investigators  came  to 
suspect  that  Madison  money  might 
have  been  Improperly  donated  to  Mr. 
Clinton's  1984  campaign  tor  Governor 
of  Arkansas. 


The  Clintons  and  Mr.  McDougal  have 
denied  any  wrongdoing  In  connection 
with  Whitewater. 

Political  Facfon  Suspected 
Throughout  the  summer  of  1993.  Ms. 
Lewis  called  Washington,  trying  to 
track  what  had  become  of  the  case.  Her 
memos  reflect  her  growing  belief  that 
"political  ramifications"  were  under- 
mining IL 

The  request  quietly  died  at  the  Jus- 
tice Department  early  that  year,  as 
officials  decided  that  there  were  not 
grounds  for  a  criminal  Investigation, 
according  to  R.T.C  memorandums. 
But  In  a  lapse  that  has  not  been  ex- 
plained, the  Kansas  City  office  was  not 
notified. 

Meanwhile,  three  more  criminal  In- 
vestigatora  from  the  R.T.C  Joined  Ms. 
Lewis  In  reviewing  the  loans,  checks 
and  land  records  of  Madison  and  Its 
subsidiaries.  On  OcL  8,  1993,  they  sent 
nine  new  criminal  referral*  on  the  case 
to  the  F.B.L  and  the  United  Sutes 
Attorney  In  Little  Rock,  Paula  Casey, 
newly  appointed  by  the  Clinton  Admin- 
lstratK)n. 

On  Nov.  1.  Ms.  Casey  wrote  to  Ms. 
Lewis,  saying  both  she  and  Die  Justice 
Department  had  decided  that  the  origi- 
nal criminal  referral  had  "Insufficient 
Informatkjn  ...  to  warrant  the  Initia- 
tion of  a  criminal  Investigation. " 

Within  days.  Ms  Lewis  was  removed 
ai  the  lead  R.T.C  Investigator  In  the 
case.  In  a  memorandum  to  to  her  col- 
leagues, she  wrote.  "The  Powers  That 
Be  have  decided  that  I'm  better  off  out 
of  the  line  of  fire  (and  1  ain't  arguing)." 
AnOrnclallsCriUcal 
R.T.C  officials  In  Kansas  City  de- 
clined to  formally  respond  to  questions 
about  Ms.  Lewis's  Investlgatton  or  the 
Whitewater  case  this  week. 

But  some  officials  have  been  critldal 
of  her  work  and  her  charges.  One  Is 
April  Breslaw,  a  career  lawyer  with 
the  Federal  Deposit  Insurance  Corpo- 
ration in  Washington,  the  Government 
agency  with  overall  responsibility  for 
banks  and  failed  savings  and  loans. 

In  a  memorandum  also  made  public 
by  Mr.  Leach,  based  on  a  tape  record- 
ing she  made,  Ms.  Lewis  charged  that 
Ms.  Breslaw  sought  In  a  meeting  In 
Kansas  City  on  Feb.  2  to  persuade 
Investigators  to  tone  down  .their  White- 
water charges. 

In  an  Ihterview  on  Thursday.  Ms. 
Br««law  denied  that  assertion,  and  crit- 
icized the  quality  of  Ms.  Lewis's  inves- 
tigatkm.  She  said  Ms.  LewU  was  exag- 
gerating the  situation  to  try  to  mini-, 
mlze  her  own  shortcomings  as  an  in-  ■ 
vestlgator.  And  senior  Justice  Depart- 
ment officials  remain  unconvinced  that 
Ms.  Lewis  and  her  colleagues  made  a 
convincing  case  for  prosecution  In  their 
Initial  set  of  referrals. 

Now  that  Mr.  Flske  has  uken  over 
the  Whitewater  investigatloa  Ms.  Lew- 
Is   Is  keeping  her  own  counsel,  her 
memos  show.  On  Feb.  7.  a  Federal 
prosecutor  In  Little  Rock  called  her 
and  suned  an  Informal  chat  about  the 
Madison  esse.  She  told  him  that  "I'd 
'  formed  my  own  conclusions  on  that 
]  point,  and  that's  where  they  would  stay 
!  —  my  own." 
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RTC  worker 
spotted  trail 
after '92  tip 

By  Michael  Hedges 


KANSAS  CITY  —  Working 
out  of  firsi-floor  ofTices  in  the 
old  Board  of  Trade  building 
here.  Resolution  TYnst  Corp. 
investieators  headed  by  Laura 
Jean  U:wis  m  1992  and  1993 
set  in  motion  events  that  could 
result  in  lasting  damage  to  the 
Clinton  presidency. 

Beginning  with  a  tip  that 
the  Madison  Guaranty  Sav- 
ings and  Loan  had  made  some 
questionable  transactions, 
Mr3.  Lewis  —  then  an  RTC  in- 
vestigator in  lUlsa,  Okla.  — 
found  herself  in  warehouses 
trying  to  make  sense  of  in- 
complete, detenoi^ting  Madi- 
son records. 

But  enough  still  existed  for 
Mrs,  Lewis  to  reach  some 
startling  conclusions,  such  as 
that  Bill  Clinton  and  his  wife 
may  have  been  involved  in 
money  being  funneled  from 
Madison  to  Clinton  campaigns 
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and  a  land  deal  called  Whitewater 
that  the  Clintons  shared  with  Mad- 
ison owner  James  McDougal,  offi- 
cials said. 

Those  findings  —  contained  in 
two  separate  reports  outlining 
criminal  referrals  prepared  after 
Mrs.  Lewis  came  to  Kansas  City  in 
1992  —  touched  off  what  some  in- 
vestigators believe  were  unethical 
efforts  by  officials  in  VVashington 
to  contain  the  damage  and  control 
the  investigation. 

The  work  by  Mrs.  Lewis,  40,  and 
the  other  Kansas  City  investiga- 
tors on  the  Madison  case  have  be- 
come the  fulcrum  upon  which  Re- 
publicans plan  to  pry  open  the 
mystenes  of  Whitewater-Madison 
during  congressional  hearings. 

On  Thursday  Rep.  Jim  Leach, 
Iowa  Republican,  released  dozens 
of  documents  in  which  Mrs.  Lewis 
outUned  her  investiganon  and  de- 
scnbed  some  of  the  pressui-s  she 
said  "ihe  had  received  from  the 
"head  people"  at  RTC  to  **get  them 
off  the  hook." 

Mrs.  Lewis,  her  voice  a  competi- 
tion between  the  soft  drawl  of  her 
TUtive  Ibxas  and  the  bronchitis 
_that  hds  kept  hcr-fronuwork  re- 
cently, said.  "There  is  really  noth- 
ing I  can  say  about  the  inve«tiga- . 
tion."  She  said  she  anticipated 
being  a  witness  before  congres- 
sional committees  and  in  special 
counsel  Robert  B.  Fiste  Jrt  probe. 
"This  is  a  sensitive  issue.  For  my 
o«m  reasons,  I  dont  want  to  dis- 
cuss it  with  you  at  all"  she  said. 

Almost  .inevitably,  Mrs.  Lewis' 
character,  motives  and  profession- 
alism are  becoming  part  of  the 
Whitewater^ Madison  story. 

There  are  federal  regulators 
who  accuse  her  of  being  overzeal- 
ous,  of  misinterprecing  innocuous 
comments  as  pressure  to  back  off 
her  findings. 

Others,  including  some  RTC  In- 
vestigaQve  ofTiciali,  applaud  her 
professionalism.  "It  would  have 
been  very  easy  for  her  to  step  away 
from  this,  to  just  not  push  hard  on 
what  was  obviously  an  investiga- 
tion with  the  potential  to  compli- 


cate her  life,"  said  one.  "She  didnt 
do  that.  What  she  did  do  took  cour- 
age. As  far  as  I  know,  she  just  said, 
'Let  the  chips  fall."  " 

Mrs.  Lewis  has  been  accused  of 
being  a  leaker  in  the  case.  When 
she  was  abruptly  removed  from 
the  investigation  in  November, 
some  officials  not  directly  in- 
volved said  that  was  the  reason 
given.  She  denied  that,  as  have  oth- 
ers close  to  the  case  Indirect  evi- 
dence released  by  Mr  Leach,  ap- 
pears to  support  that  she  was  not 
the  leaker. 

Many  of  her  findings  were  kept 
under  wraps  until  some  details 
were  revealed  last  week  by  Mr 
Leach: 

•  "Losses  to  Madison  from  the 
Whitewater  account  alone  would 
easily  exceed  SIOO.OOO,"  she  wrote, 
adding  that  "the  end  loss  result 
from  the  entire  scam  . . .  would  be 
hundreds  of  thousands  of  dollars 
in  what  were  essentially  unauthor- 
ized loans." 

Administration  and  congres- 
sional sources  aid  that  invcstiga- 
Bors  eventually  concluded  that  as 
much  as  several  hundred  thousand 
dollars  in  questionable  expendi- 
tures were  paid  by  Madison  ac- 
counts. At  least  some  of  that 
money  either  ended  up  in  a  NVhite- 
water  account  or  went  to  pay 
Whitewater-related  expenses,  the 
sources  said. 

_  -While  some  of  the  checks,  writ- 
ten by  Mr.  McOougal.  reflect  ap- 
parently legitimate  expenses  in- 
curred by  the  Whitewater  project, 
others  have  not  t>een  explainal 

•  Kansas  City  investigators,  in- 
cluding Mrs.  Lewis,  believed  they 
were  being  taken  off  the  case,  and 
that  it  was  being  stalled  because  it 
was  politically  hot.  In  a  Nov.  10 
e-mail  memo  to  her  colleagues  in 
Kansas  Qty,  Mrs.  Lewis  said.  The 
Powers  That  Be  have  deaded  that 
I'm  better  ofif  out  of  the  line  of  fire 
on  this." 

Officials  said  one  reason  that 
Kansas  Qty  inrtstigators  thought 
their  work  was  bemg  stalled  was 
the  decision  inside  the  RTC  to  have 
the  criminal  referrals  screened  by 
Professional  Liability  Section  law- 
yers, which  they  believed  to  be  un- 
usual. 

RTC  spokesmen  in  both  Wash- 
ington and  Kansas  Qty  have  re- 
fused to  discuss  details  of  how  the 
agency  handled  the  Madison  case. 
But  in  both  cities  the  officials  have 
said  the  agency  did  not  violate  ac- 
cepted procedures. 

However,  records  show  that  in 
November  1993  a  senior  RTC  offi- 
cial in  Washington  went  to  Kansas 
City  to  evaluate  the  referrals. 
Agency  experts  called  that  a 
"highly  unusual"  decision. 

Mrs.  Lewis  wrote  at  the  time: 
"Cut  to  the  bottom  line.  He  Is  com- 
ing here  because  he  wants  to  be 
convinced  that  there  either  is  or  is 
not  a  very  good  case  behind  those 
referrals  . . .  and  how  he  can  best 


deal  with  a  very  sensitive  political 
situation." 

By  that  rime  Mrs.  Lewis  had 
filed  two  separate  reports  fo  fed- 
eral prosecutors,  one  in  Septem- 
ber 1992  outlining  a  single  crimi- 
nal referral,  and  another  in 
October  1993,  detailing  what  she 
believed  were  nine  possible  cnmi- 
nal  acts. 

Paula  Casey,  a  fnend  of  Pres- 
ident Clinton's  who  was  named 
U.S.  atTomey  in  Little  Rock,  de- 
clined to  investigate  the  initial  re- 
ferral, which  reached  her  after  a 
long  delay  She  did  so  about  two 
weeks  after  she  had  received  the 
second  report  with  nine  referrals. 

Mrs.  Casey  later  recused  her- 
self from  the  case.  While  declining 
to  discuss  specifics,  she  has  de- 
fended her  handluig  of  the  case. 

In  February  this  year,  as  White- 
water was  building  as  a  national 
news  story,  another  RTC  official 
from  Washington  visited  Mrs. 
Lewis.  April  Breslaw.  an  RTC  at- 
torney, already  had  an  indirect  in- 
volvement in  the  Madison  case. 
having  overruled  three  subordi- 
nates to  give  Hillary  Rodham  Clin- 
ton's Rose  Law  Firm  a  Madison- 
related  contract  in  1989  that 
netted  the  firm  S400.000. 

The  February  1994  meeting  be- 
tween Mrs.  Lewis  and  Ms  Breslaw 
is  destined  to  be  thoroughly  ex- 
plored by  Mr.  Fiskc  and  at  con- 
.gressionai  hearings. 

Mft.  Lewis  claimed  in  a  lengthy 
memo  written  at  the  time  that  Ms. 
Breslaw  told  her  that  RTC  "head 
people"  were  concerned  about  her 
probe  and  that  there  were  "certain 
answers"  they  would  be  happier 
about  because  it  would  "get  them 
off  the  hook." 

When  that  charge  was  made, 
Ms.  Breslaw  "Categoncally  de- 
nied" it.  But  on  Fnday  Mr,  Leach 
released  a  statement  indicating 
that  the  I,.ewis-Breslaw  meeting 
was  at  leaist  partially  taped,  and 
the  tape  is  "completely  consistent" 
with  Mrs.  Lewis'  version 

Mrs.  Lewis  recently  took  a  brief 
vacation  away  from  Kansas  City, 
and  at  least  metaphorically  away 
from  the  swirling  controversy  of 
Whitewater-Madison.  Upon  her  re- 
turn, she  took  a  medical  leave, 
seeking  to  beat  a  bad  case  of  bron- 
chitis. While  on  sick  leave,  she 
was  transformed  by  Mr.  Leach's 
speech  on  the  House  floor  Thurs- 
day from  an  obscure  investigator 
in  Kansas  Oty  to  a  key  to  what 
could  be  the  biggest  scandal  of  the 
Clinton  presidency. 

Reached  after  she  came  back 
from  the  brief  sojourn,  a  reporter 
asked  her  about  a  rumor  she  had 
been  ordered  out  of  town.  She  em- 
phatically denied  it,  saying  she'd 
left  town  of  her  own  choice.  But  in 
an  aside  that  may  apply  beyond  the 
immediate  context  of  the  brief  out- 
of-town  tnp,  she  said:  "Nobody  has 
coerced  me  If  anybody  had.  Td  be 
squawking  loud  and  long." 
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CjUjk  seeKs  Hearings 
soon  on  Whitewater 


3y  Jerry  Seper 

Ht  WASHINGTON  TIMbS 


Republicans  yesterday  sought 
o  ensure  that  cuii^ressiunal  hear- 
ngs  un  Whitewater-Madison  begin 
icon,  as  special  counsel  Robert  B. 
r'iske  Jr.  neared  the  end  of  the  first 
phase  of  his  investigation  into  the 
iffair  linked  to  President  Clinton. 

House  Minority  Leader  Robert 
H.  Michel,  noting  that  "a  consider- 
ible  amount  of  time"  had  passed 
since  a  March  22  resolution  call- 
ing for  the  hearings  to  begin,  asked 
House  Speaker  Thomas  S.  Foley  to 
sail  for  planning  sessions  to  get 
under  way. 

"According  to  the  resolution,  we 
are  to  meet  to  deterniine  the  ap- 
propriate timetable,  procedures 
and  forum  for  appropriate  con- 
gressional oversight,  including 
hearings,"  Mr.  Michel  said  in  a  let- 
ter "As  you  know,  no  such  meeting 
has  taken  place,  despite  my  re- 
quests that  one  be  held  as  soon  as 
possible." 

The  Illinois  Republican  said 
several  House  committees  have 
the  "jurisdictional  basis"  to  con- 
Whitewater-Madison  hear- 
and  "can  clearly  begin  work- 
ing on  compihng  the  relevant 
background  matenal"  to  conduct 
them. 

"This  work  has  not  been  done, 
nor  have  you  given  me  any  sign 
when  or  if  appropriate  investiga- 
tions and  public  hearings  eire  to  be 
held,"  Mr.  Michel  said.  "I'm  com- 
pelled to  renew  my  request  to 
know  when,  if  ever,  the  majority 
plans  to  investigate  and  report  to 
the  American  people  exactly  what 
took  place  during  the  Whitewater 
affair." 

Senate  Minority  Leader  Bob 
Dole  also  has  begun  a  push  for 
hearings,  saying  he  does  not  in- 
tend to  wait  indefinitely  for  them 
to  begin.  But  the  Kansas  Repub- 
lican, after  a  meeting  this  week 
with  Senate  Majority  Leader 
George  Mitchell  of  Maine,  said  he 
was  hopeful  hearing  details  could 
be  worked  out  soon. 

Mr.  Foley,  Washington  Demo- 
crat, told  reporters  Tbesday  that 
Whitewater-Madison  hearings  will 
be  "considered"  once  Mr.  Fiske  in- 
dicates that  the  first  phase  of  his 
investigation  has  been  fully  com- 
pleted and  will  begin  "when  we  are 
'y" 

/Ve  have  a  resolution  that  calls 
for  [hearings]  when  it  is  also  con- 
sistent with  Mr.  Fiske's  investiga- 
tion," he  said.  "That  is  the  condi- 
tion  that   the    House   resolution 


imposed  upon  the  hearings,  so 
when  Mr.  Fiske  indicates  that  his 
investigation  is  over,  or  that  phase, 
we  will  consider  the  scheduling  of 
hearings." 

The  speaker  said  no  decisions 
had  been  made  about  the  focus  of 
the  hearings,  "but  I  assume  we 
would  look  into  the  matters  that 
relate  to  that  portion  of  Mr  Fiske's 
investigation  that  had  to  do  with" 
possible  improper  contacts  be- 
tween the  Treasury  Department 
and  the  White  House  over  the 
Whitewater-Madison  probe. 

Mr  Foley  said  scheduling  for 
any  hearings  would  be  the  respon- 
sibility of  the  committees  in- 
volved. 

Whitewater-Madison  hearings 
have  been  approved  by  both  the 
House  and  the  Senate.  They  were 
to  begin  after  the  leadership  deter- 
mined they  would  not  jeopardize 
the  ongoing  Fiske  inquiry. 

On  Monday,  Mr.  Fiske  said  he 
was  nesiring  the  end  of  the  first 
phase  of  his  investigation,  al- 
though it  had  not  yet  been  com- 
pleted. His  comments  were  in  re- 
sponse to  requests  by  the  White 
House  for  permission  to  review 
TVeasury  Department  documents 
relating  to  some  aspects  of  the 
Whitewater-Madison  probe. 

Those  dociunents,  which  the 
WhiteUQUse  siiid  it  wants  so  it  can 
prepare  for  the  hearings,  describe 
meetings  between  Treasury  De- 
partment officers,  including  Dep- 
uty li-easury  Secret2iry  Roger  C. 
Altman,  and  Clinton  administra- 
tion officials  over  the  Resolution 
Thist  Corp.  (RTC)  investigation  of 
Madison  Guaranty  Savings  and 
Loan  Association. 

The  RTC,  a  TVeasury  Depart- 
ment agency,  had  forwarded  to  the 
Justice  Department  nine  criminal 
referrals  in  the  Madison  case,  sug- 
gesting possible  financial  impro- 
prieties involving  Madison,  its 
owner,  James  B.  McDougal,  Mr. 
Clinton  and  first  lady  Hillary  Rod- 
ham Clinton. 

The  RTC-White  House  contacts 
were  described  by  Mr.  Altman  as 
a  "heads-up." 

Madison  failed  in  1989  at  a  cost 
to  taxpayers  of  $50  million.  Mr 
McDougal,  his  wife,  Susan,  and  the 
Clintons  were  partners  in  White- 
water Development  Corp.,  a  north- 
em  Arkansas  real  estate  venture 
that  also  eventually  failed. 


Madison  and  Mr.  McDougal  are 
the  major  focus  of  the  Fiske  in- 
quiry. 

Mr  Fiske  said  the  release  to  the 
White  House  of  the  TVeasuiy  De- 
partment documents  at  this  point 
of  the  first  phase  of  his  investiga- 
tion —  which  includes  a  look  into 
the  RTC-White  House  contacts  — 
would  not  interfere  with  his  in- 
quiry. 

It  was  not  certain  yesterday 
whether  Republicans,  also  looking 
to  prepare  for  the  hearings,  would 
have  access  to  the  same  doc- 
uments. A  Ti-easury  Department 
spokeswoman  said  the  depart- 
ment had  not  received  any  re- 
quests from  Republicans  in  the 
House  or  the  Senate  for  the  rec- 
ords. She  said  if  one  is  made,  it  will 
be  reviewed  by  department  law- 
yers. 

Mr  Michel's  office  said  the  con- 
gressman was  not  sure  which 
Treasury  Department  records 
would  be  r.vailable  or  who  would 
get  them. 
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Dept: 
Tel    No: 


ll-Jul-1994     ld:44pm\ES1 

Francine   Kernei 

KERNER 

COUNSEL 

(202)    622-1090 


TO:      Jahnes   Cottos 
CC:       Rcjisa   Cesario 

1    r 

Subject!:  STEINEH  QUESTIONS 


(  COTTOS  ) 

(  CESARIO  ) 


THEY  INCLUDE   REFERENCES   TO 

/  / 

/  / 


HERE\    are    my      STEINER      QUESTIONS 
STEIWER    DIARY. 

\    \ 

WHTTE  HOUSE  SAYS  WE  TOLD  THEM  TUESDAY  AND  WEDNESDAY.  THEY  STILL 
EXPECt\  TO  PRODUCE  PEOPLE.  I'M  ON  HOLD  WITH  JANE  SHERBURNE  EVEN 
AS  I  TYPE  THIS.   WE'LL  SEE  WHAT  HAPPENS. 

\  \ 
OGE  IS  ON^.FOR  THURSDAY  AT  10AM. 

FRANC IN! 
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Cooperation 

« Dcattie  convcrsationo^ 


Continue  tLo   pcrwiit  IG  domanda  to  intorfcrc  with 
preparing  other  Treasury  witneaooo? 

♦— IG  docon't  want  one  Treasury  witneaa  to  know 

what  another  Troaoury  witneoo  will  aoy, — fe»% 
that  is  norroal  preparation  for  Congressional 
hcaringa 


/Cr;>^KrHcl 


* the  specifics: 

«     debrief  witnoaooa  after  IG  tcatimony 
•  "oreman  already 

■• llanaon  deposition  today 


^eC/K^ai:p 


•    share  IG  transcripts  once  received/IG  finished 


•     How  will  we  know  whether  IG  and  WH  reports  are  in  agreement? 

•  no  process  in  place,  per  FK 

•  Are  the  girls  looking  at  violations  of  ethics  rules, 
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ATTCRKZY    VORK    ?ROut:CT 


Jane"-- 


'.   (1)   I  read  Steiner's  transcript.   I've  copied  his    /  | 
descripfeionof  his  conversation  with  Ickes  about  Altaanj^^   1 
statementhe  was  thinJcing  or  stepping  down.   It  sounds  a  little 
different  from  what's  in  our  chronology  at  31  and  3  2-3  3. 

I  (2)   David  Dougherty  at  Treasury  told  me  the  RTC  has  noti  yet 
agreed  t^— ccloaaG  its  transcripts,  [but  may  do  so  tomor-coSjf^   He 
saidi  they  seem  very  touchy  about  tlje  transcripts,  and  expressed 
to  him/ some  dismay  that  Treasury  had  given  them  to  the  White  I 
House./  RTC's  concern  is  that  it  does  not  want  nonpublic  \    \ 
information  released  that  couldl  impair  its  investigations.  T!e 
stressed  that  it  is  important  that  {nothing  in  the  transcripts  be 
made  public,  at  least  with  attribution,  until  they  are  released. 
I  told  him  we  understood  that.  |    | 

f-This  afternoon,  he  gave  mel  summaries  of  the  transcripts^ that 
he  hadi  not  realized  we  did  not  have  and  told  me  that  the   ; 
transcripts  could  be  given  to  witnesses  and  their  counsel. ,  I 
faxed  the  Katsanos  summary  (3  pp)  to  Bill  Taylor,  and  corrected 
one  stat^HuL  that  inaccurately  reflected  the  testiaonyr   I  told 
Taylor's  associate  of  Treasury's  concern  about  not  attributing 
information  to  the  transcripts. 


007913 
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J.  William  Codinna,  Esquire 

Special  Counsel 

Commitree  on/'^anking,  Housj 

and  Urban  Affairs^ 
United  Stages  Senat 
Washington,  D.  C.  ^510-6075 

Dear  Mr./codi 


ThJ 


isi' in  response  to  your  letter  of  October  IsXlSS'-*, 


which  ypu  asked  about  two  matters  on  which  the  Secretary  was 
asked  '^o  provide  supplemental  information  during  his  August  3, 
1394  testimony  before  the  Committee.  \       I 


r    Js 

'idialis 


of 


The 


available 
request. 


For  the  first  matter,  you  cite  transcript  page  67 
containlingj  a  request  for  "the  Rules  of  Conduct  for  officials 
the  Department  of  the  Treasury  regarding  White  House  contact. 
We  previously  responded  to  this  request  in  the  amendments  to 
Secretary  Btentsen's  testimony  that  were  sxibmitted  to  tke  / 
Committee.  \a  copy  of  the  amendment  to  page  67  is  enclosed. 
testimony\as\  amended  represents  all  of  the  informatif"    '"' 
to  the  Secrerary  that  is  responsive  to  Senator  Mac)c/s 

\  \  y  \ 

The  secondvitem  is  a  question  by  Senator^Shelby  cont^ned  on 

page  71  of  tiia  transcript  regarding  the  dafee-on  which  formet 

White  House  Cou^s^l  Lloyd  Cutler  asked  fm-'  f-nri-i^r  nf  ^i^n ' 

transcripts  of  interviews  taken  by  the  Treasury  Inspector 
General.   The  answer  ta  this  question  is  the  following:  "Mr. 
Cutler's  request  was  first  made  on  July  S,  1994,  and  renewed  late 
in  July. " 


I  trust  that  this  information  is  responsive, 


Sincere 


Robert  M.  McNamara,  Jr, 
Assistant  General  Counsel 
(Enforcement)       y      \ 


Ji 
Cour 


Enclosure 
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ASSISTANT   SCCCTAP- 


Ccccber 


'ca        •~. 


The   Horrarable    Dpnald   W.    Riecle,    Jr. 

Ciiairaan  / 

Senate   Ccmmi/tree   on   Banking, 

.Housing   and   Urban   Affairs 
Washingron',    D.C.       20510-6075 

/    / 


Dear  Mr ./ Chairaan:  \   \ 

\         I  \       '■ 

As  you  requested  in  your  September  28,  199.4  letters  to  Secretary 
Benttseni,  Edward  S.  Knight  and  Dennis  I.  Foreman,  we  are  providing 
the  Committee  with  answers  to  Senator  Bond's  supplemental 
questions.   Because  the  questions  addressed  to  Secretary  Bentsen 
requdred  information  to  be  gathered  from  various  parts  of  the 
Department,  the  answers  are  provided  on  behalf  of  the  Department, 
not  Secretarv  Bentsen  personally. 

\   \    '  •     /   / 

I  trustt  that  the  attached  answers  fully  respond  to/ Senator  Bond's 

inquirifas.\  /    / 

Sincerely, 


Michael    E.^  Levy 
Assistant   Secretary/ 
(Legislative  Affairs) 


Attachments 


W 


_>■ 
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THE  WHITE  HOUSE 

WA3M  INGTO  N 

December   7 ,     199S 


BY    TEIJICOPY 


Michael  Char'toff,  Special  Counsel 

Richard  Sen-veniste,  Minority  Special  Counsel 

United  states  Senate 

Special  Connittee  to  Investigate  Whitewater 

Development  Corporation  and  Related  Matters 
S3 4  DirJcaen  Building 
Washington,  D.C.   20510-6075 

Gentlaaen: 

This  letter  is  in  response  to  the  Chairman's  letter  of 
December  5,  L995,  seeking  information  regarding  the  telephone 
number  1(202)  |628-7087^   We  have  learned  that,  from  February  5, 
1993,  through  January  20,  1994,  the  telephone  number  (202)  628- 
7087  was  an  unlisted  trunk  line  that  rang  on  the  White  House 
switchboard,  which  was  at  the  time  in  Room  C9  of  the  Old 
B3cacutiva  Office  Building.   The  nvunber  was  installed  as  a  bypass 
to  the  main  white  House  switch,  so  that  calls  could  be  made  from 
the  White  House  in  the  event  the  wain  switch*  failed.   The  nxisber 
was  also  used  as  a  means  to  get  through  to  the  White  House  when 

fthe  switchboard  was  overloaded,  and  may  have  been  provided  to 

■certain  individuals  for  thati  purpose. 

We  have  no  Records  reflecting  with  whom  the  caller  to 
that  number  at  la:4l  p.m.,  EDT,  on  July  20,J1993,  was  connected. 
However,  we  understand  that  Bill  Burton  remembers  receiving  a 
call  in  the  Chief  of  Staff's  office  from  Mrs.  Clinton  on  the 
evening  of  July  20  and  speaking  with  her  about  Vincent  Foster's 
death. 

In  response  to  the  Chainaan's  specific  suggestion  in 
the  December  5  letter  that  the  telephone  number  may  have  been 
sed  by  the  White  House  Communications  Agency  (WHCA)  as  a  secure 
elaphone  line,  WHCA  has  confirmed  that  the  telephone  number  was 
ot  assigned  to  it. 

Please  feel  free  to  call  me  if  you  have  any  questions. 

Sinc^Mely 


Jstte  C,    sharburne 

Special   Counsel  to  the  President 


INVESTIGATION  OF  WHITEWATER 

DEVELOPMENT  CORPORATION 

AND  RELATED  MATTERS 


THURSDAY,  NOVEMBER  9,  1995 

U.S.  Senate, 
Committee  on  Banking,  Housing,  and  Urban  Affairs, 

Special  Committee  to  Investigate  the  Whitewater 
Development  Corporation  and  Related  Matters, 

Washington,  DC. 
The  Committee  met  at  10:08  a.m.,  in  room  216  of  the  Hart  Sen- 
ate Office  Building,  Senator  Alfonse  M.  D'Amato  (Chairman  of  the 
Committee)  presiding. 

OPENING  STATEMENT  OF  CHAIRMAN  ALFONSE  M.  D'AMATO 

The  Chairman.  The  Committee  will  come  to  order.  I  would  ask 
our  first  two  witnesses  to  stand  for  the  purposes  of  having  the  oath 
administered. 

[Whereupon,  Lloyd  Cutler  and  Jane  Sherburne  were  called  as 
witnesses  and,  having  first  been  duly  sworn,  were  examined  and 
testified  as  follows:] 

The  Chairman.  Mr.  Cutler  and  Ms.  Sherburne,  if  you  have  any 
opening  remarks  or  statements,  the  Committee  would  be  pleased  to 
receive  them  at  this  time. 

SWORN  TESTIMONY  OF  LLOYD  N.  CUTLER 
SPECIAL  COUNSEL  TO  THE  PRESIDENT 

Mr.  Cutler.  Thank  you  very  much,  Mr.  Chairman. 

I  served  as  Special  Counsel  to  the  President  from  March  1994 
until  the  end  of  September  1994.  In  that  capacity,  I  conducted  an 
investigation  at  the  President's  request  into  the  facts  relevant  to 
certain  Treasury-White  House  contacts  in  1993  and  1994  relating 
to  the  Madison  Guaranty  matter,  in  order  to  determine  whether 
any  White  House  personnel  engaged  in  any  ethically  improper  con- 
duct relating  to  those  contacts. 

I  presented  my  findings  and  conclusions  to  the  President  and 
later  to  the  Congress  in  the  form  of  testimony  I  gave  to  the  House 
Banking  Committee  on  July  26  and  to  the  Senate  Banking  Com- 
mittee on  August  5,  1994. 

It's  important  to  recall  the  status  of  the  contact  issue  in  the 
spring  and  summer  of  1994.  At  the  time  I  was  drafted  into  the 
White  House  in  March,  Independent  Counsel  Robert  Fiske  was  con- 
ducting an  investigation  of  whether  the  contacts  violated  any  crimi- 
nal Federal  law. 
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That  investigation  was  not  concluded  until  the  end  of  June,  when 
Mr.  Fiske  issued  a  very  brief  report  stating  his  conclusions  without 
any  detailed  findings  of  fact.  Mr.  Fiske  had  asked  us  not  to  com- 
mence our  own  witness  interrogation  until  he  concluded  his  inves- 
tigation, and  we  of  course  complied  with  this  request. 

We  and  the  Treasury  also  complied  with  his  request  to  produce 
ail  relevant  documents,  without  asserting  any  claim  of  executive 
privilege.  By  May  his  own  investigation  was  sufficiently  far  along 
so  that  he  permitted  us  to  review  the  documents  that  the  Treasury 
had  produced  to  him,  and  shortly  thereafter,  to  allow  the  Treasury 
to  review  the  documents  the  White  House  had  produced. 

Mr.  Fiske's  report,  published  on  June  30,  concluded  that  there 
was  no  basis  for  alleging  a  violation  of  Federal  criminal  law.  He  ex- 
pressed no  conclusions  as  to  whether  some  of  the  contacts  might 
have  violated  noncriminal  Federal  ethics  regulations  applicable  to 
Executive  Branch  employees. 

The  principal  focus  of  my  own  inquiry  was  to  determine  whether 
any  member  of  the  White  House  staff  had  violated  these  ethics  reg- 
ulations. At  about  the  same  time.  Secretary  Bentsen  had  initiated 
an  inquiry  as  to  whether  any  Treasury  employee  had  violated  these 
regulations.  In  a  press  briefing  I  held  on  June  30  to  comment  on 
Mr.  Fiske's  report,  I  stated  publicly  that,  "We  will  be  coordinating 
with  the  Treasury  with  respect  to  interviews  and  factual  informa- 
tion on  the  Treasury  side  and  the  White  House  side."  I  am  aware, 
Mr.  Chairman,  that  certain  concerns  have  been  voiced  about  the 
conduct  of  my  investigation.  I  submit  to  you  that  these  concerns 
are  utterly  groundless  as  the  facts  set  forth  below  make  clear. 

My  principal  assignment  was  to  investigate  the  facts  relating  to 
the  White  House-Treasury  contacts  thoroughly  and  professionally; 
to  pass  judgment  with  care  and  integrity  on  the  ethical  propriety 
of  the  activities  in  question;  to  report  my  findings  accurately  and 
completely  to  the  President  and  then  the  Congress;  and  to  recom- 
mend corrective  measures  as  appropriate.  That  is  what  I  did  with 
the  help  of  a  supporting  team  I  personally  selected  and  supervised. 

We  did  not  cover  up  any  fact  concerning  any  person.  There  is  no 
factual  basis  for  any  insinuation  to  the  contrary  about  me,  Ms. 
Sherburne,  or  any  other  member  of  my  team. 

To  perform  a  thorough  and  complete  factual  investigation,  we 
quite  obviously  needed  to  probe  the  recollections  of  every  White 
House  and  Treasury  participant  in  the  alleged  contacts.  We 
planned  to  interrogate  the  White  House  participants  ourselves,  but 
we  also  needed  to  know  what  the  Treasury  and  RTC  participants 
had  said,  just  as  the  Treasury  and  RTC  investigators  needed  to 
know  what  the  White  House  participants  said. 

We  could  have  insisted  on  interrogating  the  Treasury  and  RTC 
witnesses  ourselves.  But  we  knew  that  Secretary  Bentsen  had  re- 
quested the  Office  of  Government  Ethics  to  conduct  a  parallel  in- 
quiry into  whether  Treasury  personnel  had  acted  improperly,  and 
that  because  OGE  does  not  have  factfinding  capabilities  of  its  own, 
the  Treasury  and  RTC  Inspectors  General  were  going  to  interro- 
gate Treasury  and  RTC  witnesses  on  behalf  of  OGE. 

We  also  knew  that  they  would  want  to  interrogate  all  the  White 
House  participants  in  the  contacts  as  well.  We  also  knew  that  we 
and  the  Treasury  would  be  under  great  time  pressure;  indeed,  it 
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turned  out  we  had  only  26  days  to  complete  our  investigation  be- 
tween the  time  Mr.  Fiske  gave  us  permission  to  go  forward  on  June 
30  and  the  scheduled  date  of  my  House  Committee  testimony,  July 
26.  We  also  wanted  to  avoid  imposing  unduly  on  the  Treasury  and 
RTC  witnesses  who  were  being  subjected  along  with  our  own  White 
House  witnesses  to  multiple  interrogation  sessions,  not  only  by  the 
Inspectors  General,  but  also  by  this  Committee  and  by  the  House 
Committee. 

So  it  seemed  to  make  eminent  sense  for  us  to  cooperate  with  the 
Treasury  investigation  by  making  White  House  personnel  available 
to  the  Inspectors  General,  by  foregoing  our  own  interrogation  of 
most  of  the  Treasury  and  all  of  the  RTC  employees,  and  by  relying 
instead  on  the  IG  depositions  of  the  Treasury  and  RTC  personnel. 

In  the  light  of  these  circumstances.  Secretary  Bentsen  and  I 
reached  a  general  agreement  during  May  and  June  1994  that  the 
Treasury  and  the  White  House  would  coordinate  their  efforts  and 
cooperate  with  each  other  as  I  announced  publicly  in  that  press 
conference  on  June  30.  My  team  and  Secretary  Bentsen's  staff 
thereafter  agreed,  late  in  June  and  early  in  July,  that  Treasury  in- 
vestigators would  have  direct  access  to  White  House  witnesses,  and 
we  understood  that  we  would  have  access  to  the  transcripts  of  the 
IG  depositions. 

In  my  June  30  press  briefing,  I  made  the  facts  of  this  cooperation 
fully  public.  If  Secretary  Bentsen  and  I  were  supposed  secret  co- 
conspirators as  has  been  alleged,  it  was  certainly  inept  on  our  part 
to  tell  the  world  what  we  were  planning  to  do. 

This  kind  of  cooperation  between  the  Treasury  and  the  White 
House  made  all  the  practical  sense  in  the  world  to  me  then,  and 
it  still  does  today.  The  criminal  investigation  I  remind  you  was 
over  with  no  criminal  charge  brought.  The  remaining  questions 
were  ethical,  and  it  was  my  responsibility  to  answer  them  as  to  the 
White  House  participants,  just  as  it  was  Secretary  Bentsen's  re- 
sponsibility to  answer  as  to  the  Treasury  and  RTC  participants.  As 
I  said,  we  could  have  insisted  on  interviewing  each  of  the  Treasury 
and  RTC  witnesses  ourselves.  This  cooperation  within  the  Execu- 
tive Branch  saved  work  and  time,  and  compromised  absolutely  no 
ethical  principle. 

Secretary  Bentsen  and  the  Treasury  Inspector  General  agreed,  as 
reflected  in  Mr.  Cesca's  letter  to  Congressman  Wolf  of  August  17, 
1994.  In  this  Committee's  hearings.  Senator  D'Amato  has  com- 
mented several  times  on  the  reasonableness  of  this  arrangement 
under  the  circumstances;  first  on  August  3,  1994  when  this  issue 
first  arose,  and  again  this  past  Tuesday  and  Wednesday,  when  he 
said  he  had  no  problem  with  Treasury's  delivery  of  the  transcripts 
to  us  so  long  as  Treasury's  condition  was  observed.  As  in  fact  I  will 
show  it  was. 

Treasury's  delivery  of  the  IG  transcripts  to  my  team  in  fact  did 
not  interfere  with  or  compromise  the  Treasury/Office  of  Govern- 
ment Ethics  inquiry  or  the  Congressional  Committee  inquiries  in 
any  way.  Indeed,  all  of  the  RTC  Inspector  General  and  Treasury 
Inspector  General  witnesses  who  testified  earlier  this  week  con- 
firmed that  they  had  no  basis  for  believing  that  their  investigations 
had  in  fact  been  compromised. 
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The  heart  of  the  matter  now  before  the  Committee  seems  to  be 
an  allegation  that  my  staff  used  the  Inspector  General  transcripts 
that  Treasury  delivered  to  us  on  July  23  to  prepare  White  House 
witnesses  to  testify  before  Congress,  in  alleged  violation  of  a  condi- 
tion on  their  use  imposed  by  the  Treasury  in  a  letter  of  transmittal 
signed  by  Mr.  McHale.  The  text  of  that  condition  is  in  my  prepared 
statement. 

The  short  and  complete  answer  is  that  we  did  not — I  repeat,  did 
not — use  these  Inspector  General  transcripts  or  their  substance  in 
any  witness  preparation  sessions.  We  scrupulously  adhered  to  the 
Treasury  condition. 

We  did  not  show  the  Inspector  General  transcripts  to  any  White 
House  witness  or  potential  witness,  or  to  any  witness'  lawyer  or 
representative,  nor  did  we  prepare  any  summary  of  any  transcript 
for  that  purpose. 

On  July  27,  Sharon  Conaway,  a  member  of  my  investigating 
team,  asked  a  Treasury  lawyer  whether  the  Treasury  restrictions 
on  the  use  of  transcripts  had  been  lifted,  and  whether  she  could 
send  a  transcript  of  an  RTC  press  official  to  counsel  for  a  WTiite 
House  press  official,  who  in  the  end  was  never  called  to  testify  be- 
fore this  Committee.  The  Treasury  lawyer  answered  no  to  both 
questions,  but  said  there  was  a  summary  of  the  transcript  which 
did  not  contain  sensitive  information,  and  he  furnished  her  with  a 
copy  of  the  summary  to  send  instead.  I  did  not  know  these  facts 
at  the  time,  but  I  believe  Ms.  Conawa/s  authorized  delivery  of  the 
summary  was  entirely  proper. 

We  used  the  Inspector  General  transcripts  only  to  verify  the  fac- 
tual accuracy  of  my  report  and  my  Congressional  testimony.  The 
Treasury  had  expressly  permitted  us  to  make  this  kind  of  use  of 
the  Inspector  G^eneral  transcripts,  and  as  I've  previously  noted. 
Chairman  D'Amato  has  said  several  times  he  had  no  concern  about 
this  kind  of  use  of  the  transcripts. 

Before  Mr.  McHale  sent  us  the  IG  transcripts  on  July  23,  counsel 
for  certain  witnesses  whom  the  Inspectors  Gteneral  had  deposed 
had  received  copies  from  the  Inspectors  General  as  I  believe  you 
heard  yesterday  of  their  own  client's  transcript  and  had  given  us 
copies  of  these  transcripts.  Even  though  we  understood  we  could 
make  unrestricted  use  of  these  copies,  which  Mr.  McHale  knew  we 
had,  and  the  documents  you've  handed  me  this  morning  indicate 
that  other  Treasury  people  knew  we  had,  we  did  not  in  fact  show 
them,  or  disclose  their  substance,  to  any  other  witness  or  potential 
witness  or  private  counsel  for  that  witness. 

I  understand  that  statements  attributed  to  me  in  Associated 
Press  news  stories  of  May  4  and  8,  1995,  could  be  read  to  suggest 
that  we  did  use  what  we  had  learned  from  the  IG  transcripts  to 
question  or  prepare  White  House  witnesses  before  they  appeared 
before  this  Committee.  The  simple  fact  is  that  we  did  not  do  so. 
These  press  reports  are  mistaken  to  the  extent  they  suggest  I  said 
we  had  done  so.  I  do  not  blame  the  reporter,  because  the  fault  may 
be  more  mine  than  his. 

I  spoke  to  the  reporter  in  May  1995,  over  9  months  after  the 
events  in  question.  When  I  spoke  to  the  reporter,  he  did  not  men- 
tion and  I  did  not  recall  that  the  Treasury  had  not  delivered  the 
Inspector  General  transcripts  to  us  until  July  23,  and  I  was  re- 
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spending  on  the  mistaken  assumption  that  we  had  received  these 
transcripts  at  an  earher  time  before,  rather  than  after,  we  had 
interviewed  the  members  of  the  White  House  staff  involved  in  the 
contacts. 

What  I  was  trying  to  explain  to  the  reporter  was  that,  if  we  in 
fact  had  information  from  the  Inspector  General  transcripts  in  our 
heads,  that  the  testimony  of  others  differed  from  what  a  White 
House  staffer  was  telling  us,  it  would  have  been  entirely  appro- 
priate to  confront  the  staffer  with  the  fact  that  there  was  such  a 
difference,  in  order  to  test  the  accuracy  and  veracity  of  what  the 
staffer  was  saying,  and  to  refresh  his  recollection.  It  is  a  common 
and  completely  ethical  practice  for  a  lawyer  investigating  facts,  as 
we  were  doing,  especially  in  a  civil  rather  than  criminal  context, 
to  challenge  or  check  one  witness'  recollection  of  events  by  alerting 
him  to  the  fact  that  others  have  a  different  recollection  about  the 
same  events. 

I  explained  to  the  reporter  that  such  probing,  had  it  occurred 
here,  would  not  have  violated  the  Treasury's  condition  on  our  use 
of  the  IG  transcripts  that  Treasury  had  sent  to  us,  because  we 
would  not  have  been  sharing  the  text  of  the  transcripts  or  their 
substance  with  any  future  witness  before  the  Inspectors  General  or 
the  Committee.  To  the  contrary,  such  use  would  in  my  view  have 
been  expressly  contemplated  by  the  language  of  the  Treasury  con- 
ditions because  it  would  have  been  part  of  my  efforts  to  learn  the 
facts  for  inclusion  in  my  report  and  my  testimony  about  the  report 
to  this  Committee  and  to  the  House  Committee. 

But  all  of  this,  I  would  submit  to  you,  is  academic.  We  did  not 
in  fact  use  the  IG  transcripts  for  that  or  any  other  purpose  with 
any  of  the  witnesses  before  they  testified  to  the  Inspectors  General 
or  to  the  Senate  and  House  Committees. 

During  my  deposition  last  Monday,  the  Committee's  staff  raised 
a  question  about  my  meeting  on  the  evening  of  July  24th,  2  days 
before  I  was  to  testify  about  my  report  to  the  House  Banking  Com- 
mittee, with  the  private  lawyers  for  the  White  House  staffers  in- 
volved in  the  contacts,  to  let  them  review  the  current  draft  of  my 
report  and  allow  them  to  comment  on  my  proposed  findings  and 
conclusions  concerning  their  clients.  We  had  only  one  purpose  in 
doing  so:  To  ensure  the  accuracy  and  the  fairness  of  my  findings 
and  conclusions.  It  is  good  practice  for  lawyers  conducting  internal 
corporate  and  other  civil  noncriminal  investigations  to  receive  com- 
ments on  their  proposed  findings  from  the  affected  people  before 
submitting  their  final  reports. 

Even  if  the  draft  of  my  testimony  and  the  attached  chronology 
of  events  that  these  lawyers  reviewed  had  already  been  cross- 
checked with  the  Inspectors  General  transcripts  and  corrected 
where  appropriate,  this  would  not  have  compromised  the  integrity 
of  the  Inspectors  General's  investigation  or  have  violated  our  agree- 
ment with  the  Treasury,  for  one  simple  reason.  The  Inspectors 
General  had  already  taken  all  their  depositions,  except  for  Mr. 
Ludwig.  The  draft  was  merely  a  preview  of  the  public  testimony  I 
would  give  2  days  later  on  July  26  before  any  of  the  White  House 
personnel  were  to  testify  before  the  Congressional  Committees.  In 
fact,  I  believe  the  final  revision  that  was  cross-checked  against  the 
Inspector  General  transcripts  was  not  made  until  July  25,  the  day 


216 

after  we  met  with  these  lawyers.  So  the  transcripts — I'm  sorry,  the 
draft  report  they  reviewed  might  not  yet  have  been  fully  cross- 
checked with  the  transcripts. 

Although  we  did  not  share  these  Inspector  General  transcripts  or 
their  substance  in  any  witness  preparation  session,  we  did  meet 
with  White  House  witnesses  and  their  counsel  to  help  them  pre- 
pare to  give  accurate  and  truthful  testimony. 

I  see  no  ethical  problem  with  this.  As  a  lawyer  representing  the 
institutional  interests  of  the  Presidency,  I  believe  I  had  a  respon- 
sibility not  only  to  make  a  full  investigation  and  report,  but  also 
to  make  sure  that  White  House  personnel  testified  accurately  and 
candidly  before  the  two  Congressional  Committees,  and  that  their 
opening  statements  were  appropriate  in  tone  and  manner. 

As  White  House  Counsel,  I  also  felt  I  had  a  responsibility  to  as- 
sist White  House  personnel  in  responding  to  anything  that  I  would 
regard  as  unwarranted  and  unfair  political  attacks  on  them  that 
went  far  beyond  the  findings  and  criticisms,  and  there  were  many 
criticisms  of  these  personnel,  contained  in  my  report. 

From  the  outset  of  my  internal  review,  we  have  exercised  great 
care  to  avoid  receiving  from  Treasury  or  the  RTC  any  information 
relating  to  the  underl3dng  Madison  criminal  referrals.  When  Inde- 
pendent Counsel  Fiske  authorized  us  to  review  Treasury  docu- 
ments produced  to  him,  we  made  it  clear  in  our  written  request  to 
the  Treasury  that  we  did  not  want  to  see  any  documents  that  re- 
vealed information  relating  to  the  underl3dng  Madison  investiga- 
tion. When  my  staff"  reviewed  the  documents  that  the  Treasury  had 
submitted,  we  again  made  it  plain  that  we  did  not  wish  to  review 
any  document  that  Treasury  or  the  RTC  believed  might  disclose  in- 
formation relating  to  the  Madison  investigation;  and  we  did  not  re- 
view any  such  documents. 

Likewise,  when  we  sought  the  Inspector  General  transcripts,  we 
did  not  believe,  and  had  no  reason  to  believe,  that  those  transcripts 
would  contain  any  information  relating  to  the  underlying  criminal 
referrals.  The  subject  matter  that  Secretary  Bentsen  had  asked  the 
Office  of  Government  Ethics  to  investigate  was  the  propriety  of  the 
White  House-Treasury  contacts.  We  were  truly  surprised  to  learn, 
after  we  had  received  the  Inspector  General  transcripts  on  July  23, 
that  the  RTC  believed  those  transcripts  contained  sensitive  infor- 
mation relating  to  the  underlying  referrals. 

In  any  event,  once  we  learned  of  the  RTC's  concern  that  the  tran- 
scripts might  contain  such  information,  we  took  great  care  not  to 
disclose  in  my  testimony  or  otherwise  the  information  in  question, 
either  to  the  White  House  witnesses  or  to  anyone  else.  Indeed,  I 
never  personally  reviewed  those  transcripts  and  am  unaware  to 
this  day  of  any  such  sensitive  information. 

After  Ms.  Sherburne  delivers  a  brief  statement,  we  would  both 
be  prepared  to  answer  any  questions  the  Committee  may  have. 

The  Chairman.  Ms.  Sherburne. 

SWORN  TESTIMONY  OF  JANE  C.  SHERBURNE 
SPECIAL  ASSOCIATE  COUNSEL  TO  THE  PRESIDENT 

Ms.  Sherburne.  Mr.  Chairman,  Members  of  the  Committee,  I 
am  Jane  Sherburne.  I  served  as  Special  Associate  Counsel  to  the 
President  from  April  1994  until  October  1994.  During  this  period. 
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I  worked  for  Lloyd  Cutler  and  participated  in  conducting  the  inter- 
nal review  Mr.  Cutler  has  just  described.  I  am  currently  serving  as 
Special  Counsel  to  the  President,  and  my  responsibilities,  as  you 
know,  relate  to  the  so-called  Whitewater  matter.  I  will  add  just  two 
points  to  what  Mr.  Cutler  said. 

I  want  to  reiterate  what  Mr.  Cutler  has  said  about  our  use  of  the 
IG  transcripts.  We  did  not  use  them  in  any  way  in  connection  with 
any  witness  preparation  efforts.  We  did  not  show  the  transcripts  to 
any  witness,  any  witness'  lawyer,  or  anyone  else.  What  I  have  just 
said  applies  both  to  the  copies  of  the  IG  transcripts  that  Treasury 
delivered  to  us  on  July  23  and  to  other  copies  of  the  same  tran- 
scripts that  counsel  for  some  of  the  witnesses  had  given  to  the 
White  House.  In  short,  we  scrupulously  complied  with  the  Treas- 
ury's restrictions  on  the  use  of  the  IG  transcripts. 

On  July  27,  1994,  I  asked  Sharon  Conaway,  a  lawyer  on  our 
team,  to  ask  Treasury  whether  it  had  lifted  its  condition  on  our  use 
of  the  IG  transcripts  so  that  we  could  send  the  transcript  of  Mr. 
Katsanos'  IG  testimony  to  counsel  for  Ms.  Caputo.  Ms.  Conaway  no 
doubt  has  the  best  recollection  of  these  events,  and  I  understand 
she  has  given  a  sworn  deposition  to  this  Committee. 

I  recall  that  Sharon  Conaway  informed  me  that  she  spoke  with 
David  Dougherty,  a  lawyer  in  the  General  Counsel's  Office  at 
Treasury.  He  advised  her  that  Treasury  had  not  lifted  the  restric- 
tions on  the  transcripts  themselves,  but  she  told  me  that  Treasury 
had  a  form  of  summary  that  it  evidently  believed  did  not  raise  the 
same  concerns  that  caused  it  to  restrict  the  use  of  the  underlying 
transcripts.  And  that  there  accordingly  were  no  restrictions  on  the 
dissemination  of  these  summaries. 

Ms.  Conaway  told  me  that  Mr.  Dougherty  offered  to  give  these 
summaries  to  our  review  team,  and  that  he  did  so.  She  also  told 
me  that,  based  on  Mr.  Dougherty's  advice,  she  sent  the  summary 
of  Mr.  Katsanos'  IG  deposition  to  Ms.  Caputo's  lawyer.  We  did  not 
give  this  or  any  other  summary  to  anyone  else. 

I  would  be  pleased  to  respond  to  any  questions  you  may  have. 

Thank  you. 

The  Chairman.  Thank  you  very  much. 

OPENING  COMMENTS  OF  SENATOR  PAUL  S.  SARBANES 

Senator  Sarbanes.  Mr.  Chairman,  could  I  take  care  of  one  piece 
of  business  before  we — or  perhaps  you're  going  to  reference  it. 

The  Chairman.  I  will  reference  it  and  I  gave  a  copy  of  the  letter 
that  Stephen  Potts  and  Jane  Ley — Stephen  Potts  of  the  Office  of 
Government  Ethics — sent  to  the  Chairman  and  the  Ranking  Mem- 
ber in  which  Mr.  Potts  clarifies  his  testimony  before  the  Commit- 
tee. 

It  says  very  definitely  that  our  response  to  the  earlier  questions 
remain  correct.  "OGE  did  not,"  and  I  quote,  and  he  puts  quotes, 
"'informally  concur'  in  Mr.  Cutler's  conclusion  that  no  violation  of 
any  ethical  standards  occurred  by  any  White  House  official."  I 
made  the  entire  letter  available  to  Mr.  Cutler.  I've  just  seen  it  this 
morning.  Apparently  it  came  in  last  evening  and  Counsel  has  re- 
ceived it. 

I  will  get  to  that  immediately  because  I  found  that  troubling  in 
our  hearing  in  1994  because  Mr.  Cutler  continually  asserted  that 
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the  Office  of  Grovernment  Ethics  had  concluded  that  there  was  no 
ethical  violations.  There  was  some  questioning,  and  we'll  point  to 
it  in  the  record  in  which  he  said  well,  this  was  an  informal  concur- 
rence. 

I  raised  that  issue  repeatedly,  and  yesterday,  the  witnesses  were 
quite  clear  that  there  was  no  concurrence.  I  will  tell  you  what  is 
upsetting.  Because  witness  after  witness  that  appeared  from  the 
White  House  used  that  mythical  concurrence  as  a  wand,  that  any- 
thing they  did  had  been  checked  upon,  and  that  indeed,  the  Office 
of  Government  Ethics  had  given  them  a  clean  bill  of  health.  I  saw 
that  in  every  newspaper  account. 

Every  witness  from  the  White  House,  literally  every  one  of  them, 
had  the  same  line.  Oh,  I  have  been  cleared  by  the  Office  of  Gk)vern- 
ment  Ethics.  So  let  me  go  back  to  this.  Mr.  Cutler 

Senator  Sarbanes.  Well,  Mr.  Chairman,  I  think  in  all  fairness, 
we  ought  to  read  the  letter,  the  entire  letter  into  the  record. 

The  Chairman.  The  letter  will  be  placed  in  the  record. 

Senator  Sarbanes.  No.  Since  you've  quoted  from  it  and  taken  the 
last  paragraph,  I  think  we  ought  to 

The  Chairman.  The  Senator  will  have  an  opportunity  on  his  time 
to  read  the  entire  letter  into  the  record,  and  if  I  have  time  left  over, 
I  will  do  that,  but  I'm  going  to  pursue  my  line  of  questioning,  and 
the  Senator  on  his  time  can  pursue  his  line. 

Senator  Sarbanes.  All  I  say,  Mr.  Chairman,  is  this  is  a  very  bla- 
tant example  of  twisting  a  letter  and  I 

The  Chairman.  I  resent  your  characterization  and  you  have  a 
right  to  make  any  assertion  that  you  deem  appropriate,  and  I  think 
that  your  contention  of  a  blatant  twisting  is  absolutely  inaccurate, 
and  I  intend  to  go  through  this  without  interruption  and  I  will  give 
to  my  colleague  that  same  opportunity.  Every  Member  is  entitled 
to  that. 

OPENING  COMMENTS  OF  SENATOR  CHRISTOPHER  J.  DODD 

Senator  Dodd.  Mr.  Chairman,  can  I  make  a  suggestion? 

The  Chairman.  Certainly. 

Senator  DoDD.  Without  in  any  way  cutting  into  your  time  or  Ma- 
jority's side  on  this,  couldn't  we  just  take  5  minutes  and  maybe  do 
that  just  to  have  it  on  the  record  without  cutting  into  your  time. 

The  Chairman.  The  letter  is  deemed  to  be  part  of  the  record.  The 
Committee  received  this  last  evening  and  it  is  addressed  to  myself. 
This  will  not  be  charged  to  anyone's  time. 

To  myself  and  to  Senator  Sarbanes — I  don't  know  if  other  Mem- 
bers of  the  Committee.  Has  it  been  distributed? 

Dear  Chairman  D'Amato  and  Senator  Sarbanes: 

This  afternoon  while  we  were  testifying,  Mr.  Giuffra's  last  question  involved  his 
reading  a  statement  from  Mr.  Cutler  from  a  1994  Committee  hearing  record  and 
asking  if  we  believe  Mr.  Cutler's  statement  was  correct.  We  both  in  essence  an- 
swered that  it  was  not.  Immediately  after  our  testimony,  individuals  from  our  office 
asked  if  we  had  heard  that  the  last  question  was  about  recusal  and  not  about  the 
more  encompassing  question  we  had  answered  earUer.  Neither  of  us  recognized  that 
the  question  had  changed  to  the  more  narrow  issue  of  recusal  discussions  and, 
therefore,  we  would  like  to  submit  this  letter  as  a  clarification  to  our  testimony. 

We  have  secured  a  copy  of  the  Committee  record  from  which  Mr.  Giuffra  was 
reading  and  we  believe  that  the  passage  he  read  was  as  follows: 
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The  Office  of  Government  Ethics  has  informally  confirmed  my  conclusion  that  no 
White  House  official  violated  any  ethical  standards  with  respect  to  this  recusal 
issue. 

Jane  Ley  and  Leslie  Wilcox  in  their  discussions  with  Jane  Sherburne  and  Sharon 
Conaway  on  the  afternoon  of  July  21  did  indicate  that,  based  upon  their  review  of 
the  transcripts  of  all  the  Treasury  and  White  House  officials  with  whom  Mr.  Altman 
had  spoken  about  his  recusal  concerns,  they  did  not  see  that  any  standard  of  con- 
duct had  been  violated  in  those  discussions.  To  the  extent  that  Mr.  Cutler  meant 
to  reflect  that,  it  is  not  wrong. 

We're  talking  about  the  recusal  issue. 

Stephen  Potts  did  not  have  any  discussions  with  the  White  House  about  the 
recusal  issue. 
We  are  sorry  that  we  did  not  recognize 

They  are  clarifying  the  question  as  to  whether  there  was  discus- 
sion about  recusal  and  whether  there  was  any  ethical  misconduct, 
and  they  said  they  didn't  see  any.  That  was  the  Chairman's  inter- 
pretation. The  letter  speaks  for  itself. 

We  are  sorry  that  we  did  not  recognize  that  Mr.  Giuffi-a's  question  had  changed 
from  the  earlier  question 

And  that  was  the  question  that  we  had  all  heard. 

Of  whether  OGE  had  informally  concurred  that  no  individual  ethical  standards 
were  violated  by  White  House  officials  to  the  more  narrow  question  of  recusal.  Our 
response  to  the  earlier  question  remains  correct;  OGE  did  not  "informally  concur" 
in  Mr.  Cutler's  conclusion  that  no  violation  of  any  ethical  standard  occurred  by  any 
White  House  official. 

We  would  appreciate  it  if  you  would  make  this  letter  part  of  the  hearing  record. 

It  is  part  of  the  record  and  I  have  given  this  to  Mr.  Cutler,  and 
I  will  now  get  into  it. 

Senator  Dodd.  Thank  you,  Mr.  Chairman. 

The  Chairman.  I  thank  the  Senator.  It  was  not  the  Senator's  in- 
tent to  obfuscate  in  any  way  the  facts,  but  we're  going  right  to  it 
because,  Mr.  Cutler,  I  am  troubled  and  I  am  concerned.  I  raised 
this  issue  back  in  the  summer  of  1994  with  respect  to  the  Treas- 
ury-White House  contacts  and  you  repeatedly  asserted  that  the  re- 
port of  the  nonpartisan  Office  of  Government  Ethics  vindicated  the 
conduct  of  White  House  officials.  You  told  us  repeatedly  that  the 
report  cleared  the  White  House  of  any  official  wrongdoing. 

As  I  have  indicated  to  you,  witness  after  witness  from  the  White 
House  used  that  report  and  said  well,  we  didn't  do  anything  wrong. 
OGE  said  that. 

Now,  during  the  1994  hearings,  I  pointed  out  that  the  OGE  re- 
port did  not — I  didn't  see  any  determination  that  the  standards 
were  not  violated.  And  indeed  yesterday,  very  specifically,  Mr. 
Potts  said  we  did  not  look  at  this,  that  was  not  part  of  our  inves- 
tigation. Ours  was  to  review  the  findings  of  the  IG  relating  to  the 
Treasury  and  not  conduct  by  White  House  officials. 

The  report  expressly  stated  at  page  2  that,  "Our  analysis" — this 
is  the  OGE  report — "is  not  intended  to  cover,  nor  should  it  in  any 
way  reflect  upon,  the  actions  of  individuals  who  are  employed  by 
the  White  House."  In  fact  the  OGE  report  stated  at  page  3,  and  I'll 
read  that,  "Many  of  the  contacts  detailed  in  the  report  are  trou- 
bling." 

Mr.  Cutler,  I'm  troubled.  Now,  you  testified  that  OGE  had,  "in- 
formally concurred,"  in  your  conclusions,  based  on  your  own  inter- 
nal review,  that  no  violation  of  any  ethical  standards  occurred  by 
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any  White  House  official.  This  testimony  is  found  at  page  735  of 
the  Committee's  hearings.  This  is  your  testimony. 

I  then  asked  you,  what  is  the  informal  concurrence  by  the  OGE. 
You  responded  at  page  743  of  the  hearing  record — and  if  you  want 
that,  I  will  make  it  available.  Would  you  make  that  available? 

At  743,  the  hearing  record  reads  as  follows 

Mr.  Cutler.  I  have  it,  Mr.  Chairman. 

The  Chairman.  "We  gave" — this  is  you — "the  OGE  a  draft  of  my 
factual  statement  which  was  attached  to  my  House  statement  and 
they  went  over  that,  and  they  went  over  my  actual  statement  itself 
and  approved  the  words  used  in  that  statement  about  informally 
concurring."  I  have  to  inform  you  that  your  testimony  in  the  sum- 
mer of  1994  was  very  clearly  contradicted  here  yesterday  by  Mr. 
Potts  and  Ms.  Ley. 

Mr.  Cutler.  I  respectfully  disagree. 

The  Chairman.  I'll  give  you  a  chance — let  me  finish. 

Yesterday,  this  Committee  heard  from  Stephen  Potts  and  Jane 
Ley.  Both  Mr.  Potts  and  Ms.  Ley  testified  that  the  Office  of  Gov- 
ernment Ethics  did  not,  and  they  reaffirmed  it  in  today's  letter,  did 
not  informally  concur  in  a  conclusion  that  no  violations  of  any  ethi- 
cal standards  occurred  by  any  White  House  official.  Now  you  may 
have  made  that,  but  OGE  has  indicated  very  clearly  that  they  did 
not. 

To  further  clarify,  Mr.  Potts  and  Ms.  Ley  sent  Senator  Sarbanes 
and  myself  the  letter,  last  evening,  in  which  they  repeated,  "OGE 
did  not  'informally  concur'  in  Mr.  Cutler's  conclusion  that  no  viola- 
tion of  any  ethical  standards  occurred." 

I  simply  can't  square  the  testimony  that  you  gave  in  August  1994 
with  OGE's  testimony  of  yesterday,  and  it's  clear  to  me  that  they 
did  not  bless  your  ethics  review  or  in  any  way  conclude  that  the 
White  House  officials  did  not  violate  ethical  standards. 

So  we  come  back  to  the  question  that  I  raised  last  summer.  That 
is,  what  was  the  basis  for  your  statement  about  OGE  informally 
concurring  in  your  conclusion,  recognizing  that  just  about  every 
White  House  official  that  came  before  us,  with  impunity,  say  listen, 
we  were  cleared  of  anything.  There's  nothing  wrong.  We  have  OGE. 
I  remember  Senator  Bennett  raising  that  same  question,  that  yeah, 
they  just  raised  this  and  said  here,  don't  bother  us,  your  ques- 
tions— ^you're  trifling  with  us  because  we've  been  cleared. 

So  what  was  the  basis  of  this? 

Mr.  Cutler.  May  I  respond,  Mr.  Chairman? 

The  Chairman.  Yes,  I  would  appreciate  it. 

Mr.  Cutler.  We  began,  as  you  know,  with  Secretary  Bentsen 
having  requested  the  Office  of  Government  Ethics  to  conduct  an  in- 
quiry which,  because  they  had  no  fact-finding  capability  of  their 
own,  was  eventually  done  by  the  Treasury  and  the  RTC  Inspectors 
General  so  that  OGE  could  issue  a  report  as  to  whether  the  Treas- 
ury employees,  as  you  say,  and  the  RTC  employees  had  violated 
any  ethical  standard.  We,  ourselves,  had  the  question  to  resolve  of 
whether  any  White  House  employees  involved  on  the  other  side  of 
the  coin  of  the  very  same  contacts  had  violated  any  ethical  stand- 
ard. 

We  met  with  Mr.  Potts,  Ms.  Ley,  and  Ms.  Wilcox,  and  asked 
them  if  they  would  be  able  to  give  us  an  opinion  on  a  report  based 
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on  our  findings  of  fact  as  to  the  White  House  employees.  They  said 
because  of  the  press  of  time  they  could  not  do  that,  they  were  com- 
mitted to  do  the  Treasury  one  and  that's  all  they  could  do.  But  they 
did  agree  to  consult  with  us  about  the  accuracy  of  our  interpreta- 
tion of  the  ethical  regulations  they  themselves  had  issued  on  the 
basis  of  the  facts  relating  to  the  White  House  employees  as  we  had 
found  those  facts,  I  and  my  investigating  team. 

We  made  oral  presentations  of  the  facts  to  Ms.  Ley,  and  I  believe 
to  Ms.  Wilcox.  They  commented  on  them.  We  then  submitted  drafts 
of  my  final  report  to  Ms.  Ley  and  she  commented  on  those.  We 
asked  if  we  could  say  that  they  concurred  in  our  reading  of  the  eth- 
ical regulations  they  had  written  based  on  the  facts  I  had  found, 
I  and  my  team  had  found,  not  they  had  found  but  I  had  found,  as 
to  the  White  House  employees.  They  demurred  to  that  but  Ms.  Ley 
did  agree,  as  she  testified  yesterday,  we  could  use  a  term  such  as 
"informally  concurred"  or  "informally  agreed."  She  testified  to  that 
yesterday. 

Now,  there  were  three  different  kinds  of  issues  as  to  which  we 
wanted  their  opinion.  The  first  was  as  to  whether  it  was,  on  the 
recusal  issue,  whether  it  was  appropriate  for  White  House  employ- 
ees to  have  advised  Mr.  Altman  relating  to  the  recusal  issue.  And 
on  that,  they  agreed  we  could  use  the  term  "informally  concurred," 
which  is  made  clear  in  the  clarification  letter  of  yesterday. 

We  also  asked  if  we  could  use — note  that  they  agreed  with  our 
interpretation  of  the  regulations  relating  to  the  so-called  heads-up 
issue,  the  mere  passage  of  information  if  you  did  not  have  any  per- 
sonal, financial,  or  political  interest  that  you  were  serving.  They 
agreed  with  that  interpretation,  and  a  sentence  to  that  effect  is  on 
page  6  of  my  original  report  to  the  House.  If  I  may  read  it,  I  will, 
and  I  don't  think  any  objection  has  been  made  to  thiis. 

"The  Office  of  Government  Ethics,  the  agency  charged  with  inter- 
preting and  applying  the  standards  of  conduct,  agrees  that  the  re- 
ceipt of  such  information,"  that  is  heads-up  information,  "by  White 
House  officials  if  not  then  used  to  furnish  their  own" — "further 
their  own  or  another's  private  interest  does  not  violate  the  stand- 
ards. On  the  basis  of  my  review,"  that  is  my  factual  findings,  "the 
information  was  not  used  for  such  a  purpose." 

Then,  and  I  think  this  is  where  the  controversy  arises,  a  bit  later 
in  my  July  26  report,  the  testimony  that  I  gave  to  the  House  Com- 
mittee, I  was  dealing  with  the  recusal  issue,  and  I  said,  this  one 
I  think  they  also  have  agreed  in:  "The  Office  of  Government  Ethics 
has  now  also  informally  confirmed  that  it  has  no  reason  to  believe 
that  any  White  House  official  violated  any  ethical  standard  with 
respect  to  the  recusal  issue." 

Now,  I  may  have  gone  too  far  when  I  testified  before  this  Com- 
mittee on  August  5,  a  week  or  two  later 

The  Chairman.  Well,  that's  the  Committee  we're  talking  about. 

Mr.  Cutler.  That  is  correct.  When  I  said  that  the  Office  of  Gov- 
ernment Ethics  has  informally  concurred  that  they  do  not  think 
any  White  House  official  has  violated  these  ethical  standards,  but 
I  would  remind  you  that  we  never  heard  any  objection  from  the  Of- 
fice of  Government  Ethics  about  that,  that  it  was  essentially  the 
same  as  what  was  in  my  July  26  report.  Between  July  26  and  Au- 
gust 5,  we  never  heard  any  objection  about  that. 
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I  believe  I  made  clear,  even  in  my  August  testimony,  that  it  was 
on  the  basis  of  my  factual  findings,  which  they  did  not  necessarily 
accept,  on  the  basis  of  my  factual  findings  that  their  interpretation 
of  their  own  regulations  as  applied  to  my  factual  findings  would  be 
the  same  as  mine. 

Now  I  might  add,  that  at  some  time  in  September,  I  went  up, 
at  Mr.  Potts'  request,  to  make  a  talk  to  all  the  Government  Ethics 
officers  in  the  Executive  Branch  in  which  I  referred  to  this  issue, 
that  is  the  investigation  I  had  had  to  make.  I  thanked  the  Office 
of  Government  Ethics  for  their  assistance.  I  described  what  they 
had  done  and  why  they  couldn't  give  us  a  formal  report. 

I  sat  next  to  Mr.  Potts  for  an  hour  or  an  hour  and  a  half  and 
he  never  indicated  that  anything  in  either  my  July  26  or  August 
5  report  was  objectionable  to  him. 

The  Chairman.  The  fact  that  he  did  not  volunteer  that  does  not 
square  with 

Mr.  Cutler.  Of  course  not,  but  the  words  "informally  concurred" 
were  expressly  agreed  to  by  Ms.  Ley,  certainly  in  some  context,  and 
I  by 

The  Chairman.  In  a  very- 


Mr.  Cutler.  — responding  to  you  in  give  and  take  in  testimony. 

The  Chairman.  Mr.  Cutler,  we  spent  a  great  deal  of  time  and  I'll 
send  you — and  I'm  going  to  ask  you  to  refer  to  the  testimony — we 
spent  a  great  deal  of  time  because  this  was  troubling  to  the  Sen- 
ator at  that  point  in  time,  and  I  raised  it.  I  said  nowhere  do  I  see 
an  informal  concurrence  in  the  OGE's  report. 

You  went  on  to  say  we  gave  them  a  draft  of  my  factual  statement 
which  was  attached  to  my  House  statement  and  they  went  over 
this  and  went  over  my  factual  statement  and  approved  the 
langugage  in  the  statement  about  informally  concurring.  We  are 
now  talking  about  as  it  relates  to  access  of  White  House  officials. 

Then  you  say  to  me  I've  reached  the  same  conclusion  as  to  the 
White  House  officials  and  based  on  the  facts  as  I  reported  them  to 
the  nonpartisan  Office  of  Government  Ethics,  that  office  has  infor- 
mally concurred. 

Quite  clearly,  that  is  not  what  Mr.  Potts  or  Ms.  Ley  indicated 
and  they  told  us  quite  clearly  that  besides  the  issue  of  recusal,  that 
narrow  issue  which  they  did  make  a  finding,  our  response  to  the 
earlier  question  remains  correct.  OGE  did  not — you  have  this  let- 
ter? 

Mr.  Cutler.  We  may  have  a  difference  in 

The  Chairman.  No,  this  is  the  one  of  November  8. 

Mr.  Cutler.  Yes,  we  have  it. 

The  Chairman.  Would  you  look  at  page  2? 

Mr.  Cutler.  I  think  we  have  a  different  numbering  system  but 
I'm  reading  the  same  thing. 

The  Chairman.  It  says  Office  of  Government  Ethics.  We  just — 
I  asked  someone  to  make  it  available  to  you.  Do  you  have  it  there? 

Mr.  Cutler.  I  have  it. 

The  Chairman.  OK.  Would  you  look  at  the  second  page? 

Mr.  Cutler.  Yes.  I  think  it's  worthwhile  starting  from  the  top  of 
that  page. 

The  Chairman.  Would  you  read  it? 

Mr.  Cutler.  It  reads: 
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We  are  sorry  that  we  did  not  recognize  that  Mr.  Giuffra's  question  had  changed 
from  the  earher  question  of  whether  OGE  had  informally  concurred  that  no  individ- 
ual ethical  standards  were  violated  by  White  House  officials  to  the  more  narrow 
question  of  recusal. 

The  Chairman.  Right.  So  that  covers  the  point  that  you  raised. 
Now,  would  you  continue? 

Mr.  Cutler.  Continuing: 

Our  response  to  the  earlier  question  remains  correct;  OGE  did  not  "informally 
concur"  in  Mr.  Cutler's  conclusion  that  no  violation  of  any  ethical  standard  occurred 
by  any  White  House  official. 

The  Chairman.  We  would  appreciate  it  if 

Mr.  Cutler.  We  would  appreciate  it  if  you  would  make  this  let- 
ter a  part  of  the  record. 

The  Chairman.  Who  is  it  signed  by? 

Mr.  Cutler.  It  is  signed  by  Mr.  Potts  and  Ms.  Ley. 

The  Chairman.  Counsel. 

Mr.  Chertoff.  Mr.  Cutler 

Mr.  Cutler.  I  need  to  make  one  further  response.  You  say  that 
all  they  had — the  only  subjects  on  which  they  had  cleared  us  to  say 
that  they  informally  concurred  was  the  issue  of  recusal. 

The  Chairman.  No,  I'm  saying 

Mr.  Cutler.  I  believe  they  had  cleared  us  on  another  subject 
which  was  the  heads-up,  the  passage  of  information 

The  Chairman.  They  testified  to  that  yesterday. 

Mr.  Cutler.  — they  did  clear  us  on  that  as  well. 

The  Chairman.  But  Mr.  Cutler 

Mr.  Cutler.  And  here 

The  Chairman.  — I  suggest  to  you  that,  when  the  White  House 
Counsel  and  you  say  that  we  have  been  informally — we  being  the 
White  House — White  House  officials  have  the  blessing  of  the  Office 
of  Gk)vernment  Ethics,  and  then  almost  every  White  House  official 
relies  on  it,  that  was  just  not  accurate. 

Mr.  Cutler.  I 

The  Chairman.  You  are  telling  me- 


Mr.  Cutler.  May  I  finish  my  response,  Senator. 

The  Chairman.  Certainly. 

Mr.  Cutler.  "N^Hiat  I  said  in  my  testimony  before  you  on  August 
5  was  that  the  OGE  had  reviewed  the  factual  findings  of  the  Treas- 
ury Inspector  General  and  issued  its  formal  opinion  concurring  that 
no  violation  of  any  ethical  standard — these  are  the  so-called  stand- 
ards of  ethical  conduct  for  the  Executive  Branch — occurred  by  any 
current  Treasury  or  RTC  official. 

Then  I  said,  I  have  reached  the  same  conclusion  as  to  the  White 
House  officials,  and  based  on  the  facts  as  I  reported  them  to  this 
nonpartisan  Office  of  Government  Ethics,  that  office  has  informally 
concurred.  Now  that  may  be  where  I  may  have  transgressed. 

The  Chairman.  If  you  go  down  two  sentences  later,  because  this 
comes  up,  same  page,  you  say 

Mr.  Cutler.  "The  Office  of  Government  Ethics  has  also  infor- 
mally confirmed  my  conclusion  that  no  White  House  official  vio- 
lated any  ethical  standard  with  respect  to  this  recusal."  That  they 
accept.  They  agree  with  that. 

Mr.  Chertoff.  But  Mr.  Cutler,  you  agree  that  the  statement  you 
made,  "I  have  reached  the  same  conclusion  and  reported  it  to  the 
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Office  of  Government  Ethics  and  that  office  has  informally  con- 
curred," you  agree  that  that  was  incorrect? 

Mr.  Cutler.  I  don't  agree  that  that  was  incorrect.  I  said  that's 
where  I  may  have  transgressed  ^  because 

Mr.  Chertoff.  They  didn't  say  it. 

Mr.  Cutler.  What  you  are  looking  at  are  two  sides  of  a  coin; 
with  respect  to  each  contact,  there  is  a  White  House  official  and 
there  is  a  Treasury  official.  With  respect  to  each  contact,  there  is 
the  same  standard,  the  regulation  written  by  the  Office  of  Govern- 
ment Ethics.  They  interpreted  it  to  say  that  the  Treasury  official 
involved  in  that  contact  had  not  violated  the  standard. 

Mr.  Chertoff.  The  reason  they  did  that 

Mr.  Cutler.  It  was  fair  I  think  for  me  to  conclude  based  on  my 
facts  that  the  same  principle  would  apply  as  to  the  White  House 
official  engaged  in  the  same  contacts.  It  was  the  heads  and  the 
tails  of  the  same  issue. 

Mr.  Chertoff.  Isn't  it  a  fact,  Mr.  Cutler,  that  the  difference  be- 
tween the  two  is  that  whether  information  was  properly  used  de- 
pends upon  the  intent  of  the  person  who  is  handling  it.  Therefore, 
when  the  Office  of  Government  Ethics  passed  on  the  issue  of  the 
Treasury  officials  and  whether  they  had  violated  the  standards, 
they  explicitly  did  it  based  upon  their  understanding  of  the  intent 
of  the  officials. 

They  were  not  allowed — we  had  this  yesterday.  They  were  spe- 
cifically prohibited  by  your  office  from  getting  into  the  question  of 
whether  White  House  people,  once  they  received  the  information, 
misused  the  information.  That  was  specifically  beyond  the  scope  of 
their  inquiry.  That  was  supposed  to  be  your  inquiry. 

Mr.  Cutler.  That  was  my  inquiry,  and  I  say  that  based  on  my 
facts. 

Mr.  Chertoff.  So  as 

Mr.  Cutler.  My  findings. 

Mr.  Chertoff.  — so  the  Office  of  Government  Ethics  didn't  have 
a  clue  about  the  intent  of  the  White  House  actors.  Mr.  Potts  has 
come  up  here  and  said  that  the  statement  you  made  here  about  an 
informal  concurrence  as  to  the  White  House  was  simply  incorrect. 

I  must  ask  you  this,  Mr.  Cutler.  When  you  made  this  statement 
where  you  may  have  transgressed  in  the  give  and  take,  wasn't  the 
statement  made  in  the  context  of  your  prepared  testimony? 

Mr.  Cutler.  It  appeared  in  my  prepared  testimony  for  August  5, 
that  is  correct. 

Mr.  Chertoff.  Did  you  not  know  from  your  preparation  and 
your  discussions  with  the  witnesses  that  Mr.  Stephanopoulos  and 
Mr.  Ickes  and  Mr.  Podesta  and  everybody  else  was  going  to  come 
up  here  and  hold  up  the  Office  of  Government  Ethics  and  say,  in 
effect,  to  the  Committee  you  have  nothing  to  look  at,  we've  been 
cleared  by  the  Office  of  Government  Ethics.  You  knew  that  coming 
into  this  hearing  last  year;  correct? 

Mr.  Cutler.  I  don't  understand  the  point  of  that  question.  I'm 
responsible  for  what  I  said.  I  can't  be  responsible  for  an  enlarge- 
ment of  what  I  said  by  anyone  else.  I  confess  to  an  ambiguity  for 
something  they  could  misread  in  what  I  said,  but  I  find  it  very 


*  See  additional  material  supplied  for  the  record. 
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strange  that  between  August  5,  1994  and  November  whatever  it  is 
in  1995,  no  one  from  the  Office  of  Government  Ethics  had  ever 
raised  that  issue  with  me 

The  Chairman.  Well,  you  know  something? 

Mr.  Cutler.  — or  frequently. 

The  Chairman.  I  don't  find  it  strange.  I  found  it  refreshing  that 
at  least  somebody  when  asked,  and  was  in  a  very  embarrassing  po- 
sition, given  that  the  White  House  and  White  House  Counsel 
makes  these  findings  and  they  had  worked  with  you  rather  closely, 
he's  not  going  to  volunteer  that  that  is  not  the  case.  I  don't  think 
so.  I  don't  find  it  strange  at  all. 

But  when  you  put  the  question  to  him  directly,  did  you  have  an 
informal  agreement  that  you  found  no  violation  of  ethical  stand- 
ards by  White  House  officials,  he  clearly  said  that  was  not  the  case. 
We  didn't  have — and  I  have  to  tell  you  when  Mr.  Ickes  and  others 
come  before  this  Committee  you  have  to  know  that  they  were  going 
to  rely  on  the  findings  of  the  counsel  who  said  that  indeed  not  only 
did  he  find  nothing  inappropriate,  but  the  Office  of  Government 
Ethics  found  no  violations  of  ethical  standards  by  any  White  House 
official. 

The  fact  is  they  did  not  and  the  fact  is  you'll  find  in  all  of  the 
press  releases  and  all  of  the  reports  that  what  you  did  is  like  get- 
ting the  Good  Housekeeping  seal  of  approval  and  it  was  pirated.  It 
really  didn't  get  that. 

Mr.  Cutler.  Did  anyone  ask  yesterday  whether  to  this  day  they 
find  any  violation  of  those  ethical  standards? 

The  Chairman.  Is  there  any  investigation  taking  place  with  re- 
spect to  the  Office  of  Government  Ethics  that  is  being  conducted? 
Were  they  permitted  to  conduct  an  investigation,  did  that  take 
place?  I  think  that's  a  rather  disingenuous  question. 

Mr.  Cutler.  They  were  fully  familiar  with  my  findings. 

The  Chairman.  And  they 

Mr.  Cutler.  Their  own  report  notes  my  findings  and  finds  at  the 
very  end  that  the  Treasury  and  RTC  Inspectors  General  had  over- 
looked two  contacts  which  were  reported  in  my  report,  and  they 
pass  on  those.  They  say  with  respect  to  those  also,  there  was  no 
violation  of  ethical  standards. 

Mr.  Chertoff.  Let  me  ask  you  this,  Ms.  Sherburne,  is  it  not  cor- 
rect that  the  Treasury  Inspector  General  personnel  who  wanted  to 
interview  or  depose  White  House  people  were  expressly  told  not  to 
go  into  the  question  of  what  any  White  House  person  who  received 
information  did  with  that  information  within  the  White  House? 
Wasn't  that  put  off  limits? 

Ms.  Sherburne.  We  had  an  understanding  that  the  RTC  and  the 
Treasury  Inspectors  General  were  reviewing  the  conduct  of  Treas- 
ury officials  for  Secretary  Bentsen's  benefit,  and  that  the  President, 
and  through  the  Chief  of  Staff,  Mack  McLarty,  had  asked  Mr.  Cut- 
ler to  review  White  House  conduct. 

So  implicit  in  that  understanding  and  made  explicit  at  some 
point  was  that  they  would  be — the  IG's  would  be  inquiring  about 
RTC  and  Treasury  conduct,  not  about  what  the  White  House  did 
once  it  received  the  information  from  White  House  and  Treasury — 
from  Treasury  and  RTC  officials. 
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The  Chairman.  I  want  to  ask  one  more  question  before  Counsel 
continues.  Mr.  Cutler,  you  saw  the  letter  from  Mr.  Potts  and  Jane 
Ley.  I'm  going  to  read  it  again:  "Our  response" — the  last  sentence — 
"Our  response  to  the  earlier  question  remains  correct;  OGE  did  not 
'informally  concur'  in  Mr.  Cutler's  conclusion  that  no  violation  of 
any  ethical  standards  occurred  by  any  White  House  official."  Are 
they  correct  or  incorrect?  Are  you  saying  that  they're  wrong?  You 
disagree  with  them? 

Mr.  Cutler.  Well,  I  say  that  my  statement  before  you,  I  have 
reached  the  same  conclusions  as  to  the  White  House  officials  and 
based  on  the  facts  as  I  reported  them  to  this  nonpartisan  Office  of 
Government  Ethics,  that  office  has  informally  concurred. 

The  question  before  us  was  does  a  given  state  of  facts  violate  an 
ethical  regulation.  If  it  didn't  violate  that  ethical  regulation  as  to 
the  Treasury  employee  involved,  then  on  the  basis  of  my  state  of 
facts  which  included  findings  that  there  was  no  improper  motive, 
et  cetera,  that  you  referred  to  Mr.  Chertoff,  it  could  not  have  vio- 
lated those  regulations 

The  Chairman.  They  did  not  make  this  finding,  did  they,  you 
did?  You  made  this  conclusion? 

Mr.  Cutler.  I  made  that  very  clear  in  my  statement,  based  on 
my  findings  of  fact. 

The  Chairman.  No,  you  said  the  Office  of  Government  Ethics 
and  the  office  has  informally  concurred. 

Mr.  Cutler.  Based  on  the  facts  as  I  reported  them  to  the  OGE. 

The  Chairman.  Not  with  respect  to  conduct  of  White  House  offi- 
cials, they  did  not.  Mr.  Cutler,  I'm  asking  you,  did  they  concur  with 
respect  to  the  conduct  of  White  House  officials?  Did  they  say  there 
were  no  ethical  violations?  Did  they  say  that? 

Mr.  Cutler.  What  this  means  to  say  is 

The  Chairman.  What  this  means  to  say  is  the  report  that  you 
made  but  not  that  the  Office  of  Government  Ethics  concurred. 
That's  your  statement. 

Mr.  Cutler.  The  statement  is 

Senator  Sarbanes.  Mr.  Cutler,  let  Mr.  D'Amato  do  all  his  explo- 
sions and  you'll  get  a  chance  then  to  respond  in  a  calm  and  rational 
way.  I  think  we'll  probably  advance  the  hearing  better  that  way. 

The  Chairman.  I  hope  that  the  Ranking  Member  would  permit 
the  Chairman  to  attempt  to  get  the  facts  which  is  what  I  am  at- 
tempting to  do. 

I  have  not  referred  to  my  colleague  in  any  way  other  than  in  a 
respectful  manner,  and  I  don't  think  that  when  we  engage  in  the 
kind  of  thing — now  this  is  the  second  time  today  and  I  know  that 
these  hearings  can  become  a  little  heated  and  drag  on,  but  I  don't 
think  it  helps  us. 

You  will  have  an  opportunity  to  make  your  points.  Let's  do  it  and 
let's  not  engage  in  personalities. 

Senator  Sarbanes.  Well,  Mr.  Chairman,  I  just  don't  think  you 
ought  to  be  up  here  and  shouting  at  the  witness. 

The  Chairman.  I  don't  think  you  should  be  characterizing  my  ac- 
tions and  I  think  you're  mischaracterizing. 

Senator  Sarbanes.  Your  actions  speak  for  themselves.  They're  on 
the  record. 

The  Chairman.  Let  that  take  place. 
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Senator  Sarbanes.  I  was  making  a  suggestion  to  Mr.  Cutler  as 
to  how  to  deal  with  this  matter  which  is  to  let  you  go  ahead  and 
finish  and  then  give  his  response. 

The  Chairman.  Mr.  Cutler  doesn't  need  your  coaching;  I  can  as- 
sure you. 

Senator  Sarbanes.  That's  for  sure.  I  agree  with  that. 

Mr.  Cutler.  I'm  going  to  take  his  advice. 

The  Chairman.  The  fact  of  the  matter  is,  Mr.  Cutler,  that  the  Of- 
fice of  Government  Ethics  and  Mr.  Potts  have  clearly  indicated  that 
they  did  not  give  you  any  formal  or  informal  conclusion,  one,  that 
you  made  to  this  Committee  that  there  were  no  violations  of  ethical 
standards  by  any  of  the  White  House  officials.  You  waived  that  re- 
port. You  made  that  report  and  all  of  the  witnesses  relied  upon 
that  and  used  that  to  excuse  themselves  from  any  questions  that 
were  raised.  That's  troubling  and  that's  the  problem. 

Mr.  Cutler.  Well,  Mr.  Chairman,  what  the  Office  of  Government 
Ethics  does  is  to  give  an  opinion  as  to  the  meaning  of  its  regula- 
tions, its  ethical  regulations  on  the  basis  of  a  statement  of  facts  re- 
ceived from  someone.  I  think  I  made  very  clear  in  this  statement 
that's  under  attack  that  the  statement  of  facts  was  supplied  by  me. 
It  was  my  statement  of  facts  about  the  White  House  people,  includ- 
ing their  motives,  which  Mr.  Chertoff  referred  to. 

The  regulations  are  the  regulations.  Based  on  a  statement  of 
facts  an  opinion  is  given.  They  had  no  time  to  give  us  a  formal 
opinion  as  to  the  meaning  of  their  regulations,  but  they  allowed  us 
to  say,  or  at  least  so  I  believed,  that  they  informally  concurred  in 
our  reading  of  their  regulations  as  applied  to  our  version  of  the 
facts. 

They  were  not  taking  responsibility  for  our  version  of  the  facts, 
but  based  on  our  version  of  the  facts,  we  understood  them  to  mean 
that  that  would  not  involve  a  violation  of  the  regulations.  We  had 
extended  discussions  with  them  about  the  meaning  of  the  regula- 
tions as  applied  to  our  particular  findings  of  fact,  which  perhaps 
Ms.  Sherburne  could  expand  on. 

Mr.  Chertoff.  Ms.  Sherburne,  I  would  like  to  ask  you  a  ques- 
tion. When  did  you  first  get  transcripts  of  the  Treasury  witnesses 
who  testified  before  the  Treasury  or  RTC  Inspectors  General? 

Ms.  Sherburne.  I  believe  we  first  got  the  transcripts  on  June — 
I'm  sorry,  July  23.  That's  based  on  a  transmittal  letter  from  Steve 
McHale  to  me. 

Mr.  Chertoff.  Are  you  positive  you  did  not  get  transcripts  of 
Treasury  witnesses  before  July  23? 

Ms.  Sherburne.  Treasury  witnesses? 

Mr.  Chertoff.  Yes,  Treasury  witnesses. 

Ms.  Sherburne.  We  got  the  transcript  of  one  Treasury  witness 
before  July  23.  That  would  have  been  a  transcript  of  Jean  Hanson's 
deposition  that  we  received  from  her  lawyer. 

Mr.  Chertoff.  From  her  lawyer? 

Ms.  Sherburne.  That's  correct. 

Mr.  Chertoff.  When  did  you  get  that? 

Ms.  Sherburne.  I  don't  know. 

Mr.  Chertoff.  It  was  before  July  23;  right? 
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Ms.  Sherburne.  I  am  not  sure  about  that.  I  know  we  got  it  di- 
rectly from  her  lawyer  and  not  from  the  Treasury  Department,  but 
I  don't  know  the  time.  I  assume  it  would  have  been  before  July  23. 

Mr.  Chertoff.  How  did  you  arrange  to  get  that? 

Ms.  Sherburne.  I  don't  remember. 

Mr.  Chertoff.  Did  it  come  just  unsolicited  in  a  package,  or  did 
you  make  a  request  for  it,  or  was  there  conversation  about  it? 

Ms.  Sherburne.  Well,  as  you  know,  we  had  interviewed  Ms. 
Hanson's  lawyers.  They  did  not  wish  to  make  Ms.  Hanson  available 
for  us  to  interview,  and  so  we  had  continuing  communications  with 
her  lawyers  about  her  testimony  and  her  statements  about  the 
facts  and  her  own  conduct. 

I  don't  remember  a  specific  conversation  with  her  lawyer  about 
obtaining  the  transcript,  but  it  would  have  been  quite  natural  to 
have  arisen  in  that  setting. 

Mr.  Chertoff.  So  were  you  surprised  to  get  a  transcript  of  Ms. 
Hanson's  sworn  testimony  before  July  23? 

Ms.  Sherburne.  No. 

Mr.  Chertoff.  Did  you  use  that  transcript  in  part  as  part  of 
your  preparation  in  the  interviewing  process  for  White  House  wit- 
nesses? 

Ms.  Sherburne.  Probably  not. 

Mr.  Chertoff.  Probably  not? 

Ms.  Sherburne.  I  don't  think  we  would  have  because  we  had 
completed  our  interviewing  of  all  of  the  White  House  witnesses  by 
that  time.  I'm  sure  we  reviewed  it 

Mr.  Chertoff.  By  what  time? 

Ms.  Sherburne.  By  the  time  we  would  have  received  that  tran- 
script. I  don't  think  any  of  the  transcripts  were  released  until  after 
July  18,  and  I  believe  we  would  have  completed  our  own  interview- 
ing by  that  time.  But  I'm  quite  sure  we  would  have  reviewed  the 
transcript  to  make  sure  that  our  understanding  of  the  facts,  as  had 
been  presented  to  us  by  her  lawyers,  was  correct  and  consistent 
with  her  testimony. 

Mr.  Chertoff.  Now,  you  worked  that  testimony 

The  Chairman.  I  think  Counsel  has  quite  an  extensive  line  of 
questioning  and  the  red  light  has  been  on  for  a  while,  so  why  don't 
we  turn  to  Senator  Sarbanes  and  any  questions  you  or  the  Commit- 
tee would  like  to  ask. 

Senator  Sarbanes.  Senator  Simon. 

OPENING  COMMENTS  OF  SENATOR  PAUL  SIMON 

Senator  SiMON.  I  thank  you,  Senator  Sarbanes,  Mr.  Chairman. 
Unfortunately  I  have  some  other  meetings.  I  just  came  from  a 
markup  in  Judiciary  where  one  of  our  colleagues  conveyed  to  me 
that  there  was  new  evidence  regarding  a  bill  that  he  had,  and 
someone  else  said  there  is  not  new  evidence.  Now,  we  could  have 
a  massive  public  hearing  and  say  who  lied — you  know,  we  can  just 
take  the  minutest  things  and  magnify  them  and  pretend  that  we 
have  created  something  when  that's  simply  not  the  case. 

Let  me  quote  from  a  letter  from  Stephen  D.  Potts,  the  Director 
of  the  Office  of  Government  Ethics,  November  8,  1995: 

Jane  Ley 
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If  Fm  pronouncing  it  correctly. 

And  Leslie  Wilcox  in  their  discussions  with  Jane  Sherburne  and  Sharon  Conaway 
on  the  afternoon  of  July  21  did  indicate  that,  based  upon  their  review  of  the  tran- 
scripts of  all  the  Treasury  and  White  House  officials  with  whom  Mr.  Altman  had 
spoken  about  his  recusal  concerns,  they  did  not  see  that  any  standard  of  conduct 
had  been  violated  in  those  discussions.  To  the  extent  that  Mr.  Cutler  meant  to  re- 
flect that,  it  is  not  wrong. 

I  think  what  we  are  doing  is  tr5dng  to  get  people  to  reflect  what 
happened  2  years  ago,  and  if  we  can  find  some  slight  inconsistency, 
we  try  to  blow  it  up.  Frankly,  after  the  first  part  of  our  hearings, 
I  thought  maybe  I'd  voted  wrong.  I  cast  one  of  three  votes,  along 
with  Senator  Glenn  and  Senator  Bingaman,  against  creating  this 
Select  Committee  and  spending  the  money  on  this.  I'm  coming  to 
the  conclusion  that  that  was  a  very  good  vote  that  I  cast,  that  we're 
trying  to  make  something  out  of  nothing. 

Now,  Mr.  Chairman,  we  may  in  the  future  have  something  of 
substance,  I  don't  know,  but  I  sure  think  we're  digging  a  dry  well 
right  now. 

Senator  Sarbanes.  Mr.  Ben-Veniste. 

Mr.  Ben-Veniste.  If  I  may  try  to  shed  some  light  on  the  discus- 
sion of  what  happened  yesterday.  We  have  the  preliminary  tran- 
script, and  I  believe  the  Majority's  staff  has  received  a  copy  of  yes- 
terday's transcript. 

So  as  to  be  accurate  about  what  Ms.  Ley  did,  in  fact,  testify.  In 
response,  at  page  228  and  canying  on  to  229,  to  Mr.  Giuffra's  ques- 
tions: 

Ms.  Ley.  It  was  a  discussion  of  the  use  or  the  application  of  the  confidential 
information  provision  in  our  standards  of  conduct.  The  discussion  was — was  the 
mere  receipt  by  an  individual,  or  could  the  mere  receipt  by  an  individual  of  con- 
fidential information,  without  that  individual  going  on  to  use  it  in  some  way,  a  vio- 
lation of  the  standards  of  conduct.  We  said  no,  the  mere  receipt  would  not  be.  They 
said  if  we  said  the  mere  receipt,  would  you  agree  to  that,  and  we  said  yes.  So  I 
think  in  his  written  testimony  [referring  to  Mr.  Cutler],  the  formal  written  testi- 
mony to  the  House,  it  talks  about  the  mere  receipt  of  information. 

Mr.  GlUFFRA.  Did  you  ever  approve  in  any  way  of  the  use  of  the  words  "informally 
concurred"? 

Ms.  Ley.  I  saw  drafts  of  his  testimony  prior  to  the  time — the  written  parts  of  his 
testimony.  It  may  have  been  in  there  at  some  point,  using  those  two  words  in  con- 
nection with  the  mere  receipt  of  the  information,  and  I  would  not  have  objected  to 
it  if  I  had  seen  it  in  that  context. 

Later  on 


Mr.  Chertoff.  Would  you  like  to  read  the  next  question  and  an- 
swer, Mr.  Ben-Veniste,  for  fairness  and  completeness  rather  than 
stopping  there? 

Mr.  Ben-Veniste.  I  haven't  stopped.  I  said  I'm  continuing. 

Mr.  Chertoff.  You  turned  the  page.  There's  more  on  the  bottom 
of  the  page. 

Mr.  Ben-Veniste.  Continuing: 

Mr.  GlUFFRA.  Would  you  have  objected  in  the  context  of  informally  concurring 
with  his  conclusion  that  no  violation  of  any  ethical  standard  had  occurred  by  any 
White  House  officials? 

Ms.  Ley.  That's  not  a  correct  statement  of  anything  we  did. 

Mr.  GlUFFRA.  Mr.  Potts,  were  you  aware 

Mr.  Chairman.  You  are  saying  you  did  not  come  to  that  conclusion? 

Ms.  Ley.  We  didn't  conclude  about  the  conduct  of  the  individuals — we  didn't  make 
any  conclusions  about  the  conduct  of  the  individuals  in  the  White  House.  What  we 
discussed  was  if  the  facts  are  such  that  when  you  are  trying  to  apply  a  standard 
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and  all  you're  looking  at  is  the  mere  receipt  of  information,  can  you  trigger  a  viola- 
tion of  the  standard.  We  said  no,  you  can't. 

Now,  if  I  understand  your  testimony,  Mr.  Cutler,  you  did  the  fac- 
tual investigation  upon  which  the  conclusion  was  reached  as  to 
what  was  done,  if  anything,  after  the  receipt  of  information.  Based 
on  your  conclusion,  you  concluded  that  nothing  was  done  with  the 
receipt  of  that  information;  is  that  right? 

Mr.  Cutler.  That  is  correct. 

Mr.  Ben-Veniste.  Now,  if  you  put  the  two  pieces  together,  Ms. 
Ley's  advice  to  you  on  behalf  of  the  Office  of  Government  Ethics 
that  the  mere  receipt  of  information,  if  that's  what  the  facts 
showed,  do  not  implicate  a  violation  of  the  standards  of  conduct, 
with  your  conclusion  that  there  was  no  improper  transmittal  of 
that  information,  then  did  that  in  your  mind  justify  a  conclusion, 
albeit  informally  presented  to  you  by  OGE,  that  there  was  no  ethi- 
cal violation  of  that  conduct? 

Mr.  Cutler.  That  is  correct,  Mr.  Ben-Veniste,  and  indeed  you 
will  find  such  a  statement  in  my  July  26  report.  That  was  the 
meaning,  at  least  to  me,  of  my  statement  before  this  Committee  on 
August  5,  that  based  on  my  findings  of  the  facts,  OGE  agreed  with 
our  interpretation  of  its  regulations. 

Mr.  Ben-Veniste.  Let  me  go  back  to  the  big  ticket  questions.  We 
have  had  2  full  days  of  testimony.  None  of  the  witnesses  who  have 
appeared  before  this  Committee,  be  it  from  the  RTC  IG,  the  Treas- 
ury IG,  Treasury  General  Counsel's  Office  or  anyone  else,  has  come 
to  the  conclusion  with  the  full  benefit  of  hindsight  that  there  was 
any  negative  effect,  that  there  was  any  skewing  or  misrepresenta- 
tion in  connection  with  the  report  that  they  presented  on  behalf  of 
OGE  to  the  Secretary  of  the  Treasury. 

Do  you  have  any  reason  to  believe  that  any  of  the  receipt  of  in- 
formation or  the  way  that  White  House  Counsel's  Office  conducted 
itself  during  its  arm  of  the  inquiry  resulted  in  any  skewing  or  mis- 
representation contained  in  the  final  report  issued  by  Secretary 
Bentsen? 

Mr.  Cutler.  I  have  no  reason  to  believe  that  there  was  any 
skewing  as  a  result  of  our  having  received  the  transcripts,  whether 
they  were  the  transcripts  we  got  from  witnesses,  counsel  for  wit- 
nesses, or  the  transcripts  we  later  received  from  the  Treasury  it- 
self. We  have  testified  under  oath  that  we  did  nothing  that  could 
have  made  such  a  skewing  possible. 

Mr.  Ben-Veniste.  Now,  as  we  have  developed  over  the  past  2 
days,  the  pertinent  witnesses  who  provided  the  underlying  testi- 
mony about  which  we  are  talking  had,  at  the  time  that  the  Senate 
conducted  its  hearings  a  year  ago,  had  testified  under  oath  first  in 
connection  with  Mr.  Fiske's  investigation? 

Mr.  Cutler.  That's  correct. 

Mr.  Ben-Veniste.  That  investigation  resulted  in  a  declination,  as 
those  familiar  with  the  criminal  process  would  recognize,  a  declina- 
tion of  any  notion  that  there  would  be  a  criminal  prosecution  of 
anyone's  conduct  associated  with  this  matter? 

Mr.  Cutler.  That's  correct. 

Mr.  Ben-Veniste.  That  investigation  took  precedence  over  the 
investigation  conducted  by  OGE  under  the  auspices  of  Secretary 
Bentsen  and  your  investigation  on  behalf  of  the  President? 
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Mr.  Cutler.  Yes,  and  we  were  requested  not  to  commence  our 
interrogation  of  witnesses  until  they  were  finished. 

Mr.  Ben-Veniste.  You  honored  that  request,  did  you  not? 

Mr.  Cutler.  We  did. 

Mr.  Ben-Veniste.  That  resulted  in  the  further  compression  of 
the  time  available  to  conclude  your  investigation  prior  to  the  antici- 
pated hearings? 

Mr.  Cutler.  That's  correct. 

Mr.  Ben-Veniste.  So  the  witnesses  had  testified  under  oath,  first 
with  respect  to  Mr.  Fiske's  investigation,  second,  in  connection  with 
the  sworn  testimony  that  they  gave  to  the  RTC  and  Treasury  In- 
spectors General  on  behalf  of  the  Office  of  Government  Ethics? 

Mr.  Cutler.  That's  correct. 

Mr.  Ben-Veniste.  Then  this  Committee,  prior  to  public  hearings, 
conducted  further  interrogations  of  those  witnesses  also  under  oath 
by  way  of  depositions? 

Mr.  Cutler.  That's  correct. 

Mr.  Ben-Veniste.  So  that  by  the  time  those  witnesses  testified 
before  this  Committee  last  year,  they  had  testified  three  times 
under  oath? 

Mr.  Cutler.  That  is  correct. 

Mr.  Ben-Veniste.  Is  there  any  notion  that  you  have,  with  the 
benefit  of  hindsight,  been  able  to  substantiate  that  any  witness, 
given  that  fact  basis  of  the  three  sworn  and  independent  opportuni- 
ties to  present  their  recollections  under  oath,  was  there  any  sugges- 
tion that  any  witness  tailored  testimony? 

Mr.  Cutler.  We  know  of  no  suggestion  that  any  witness  tailored 
testimony,  and  we  are  quite  certain  that  no  witness  tailored  testi- 
mony on  the  basis  of  any  information  received  from  us. 

Mr.  Ben-Veniste.  Now,  you  have  testified  about  the  appropriate- 
ness of  trying  to  get  the  best  possible  recollection  out  of  each  wit- 
ness who  was  under  your  responsibility  pertinent  to  your  inquiry; 
is  that  correct? 

Mr.  Cutler.  Yes. 

Mr.  Ben-Veniste.  We  have  heard  testimony  yesterday  from  the 
Office  of  Government  Ethics  as  well  as  Treasury  officials,  both  from 
the  IG's  Office  and  their  counsel,  to  the  effect  that  this  investiga- 
tion on  behalf  of  the  Treasury  IG's  and  the  RTC  IG's  was  in  the 
nature  of  a  management  review  for  Secretary  Bentsen's  use.  Are 
you  aware  of  that,  sir? 

Mr.  Cutler.  I'm  aware  of  the  testimony.  We  were  not,  of  course, 
familiar  with  Secretary  Bentsen's  internal  arrangements  within  the 
Treasury  and  with  the  Inspectors  General. 

Mr.  Ben-Veniste.  As  it  has  been  described  to  us  and  indeed  my 
recollection  is,  and  I  haven't  reviewed  the  transcript  of  testimony, 
obviously  it  occurred  late  yesterday  afternoon,  of  Ms.  Ley,  but  Ms. 
Ley  testified  that  she  suggested  that  it  would  be  a  good  idea  for 
the  White  House  Counsel's  Office  to  review  the  transcripts  of  the 
testimony  provided  to  the  Inspectors  General  of  the  RTC  and 
Treasury. 

Mr.  Cutler.  So  I  noticed  in  watching  yesterday's  proceedings, 
and  I  believe  that  conversation  was  with  Ms.  Sherburne. 

Mr.  Ben-Veniste.  Sort  of  as  a  note  of  irony,  it  was  established 
that,  in  order  to  give  accurate  testimony  before  this  Committee,  the 
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Inspectors  General  and  their  counsel  of  the  RTC  and  the  investiga- 
tors sat  down  together,  shared  information,  reflected  upon  the  writ- 
ten documentation  to  the  extent  it  existed  in  terms  of  calendars, 
diaries,  and  documents  that  would  help  with  their  recollection,  pre- 
pared jointly  a  chronology  of  events  to  which  each  of  them  sub- 
scribed, contributing  their  own  portions  of  material,  and  that  the 
net  result  of  that  collegial  effort  was  their  testimony  in  deposition 
before  this  Committee. 

Now,  do  you  see  that  differently  than  I  do  in  the  sense  of  wheth- 
er that  was  an  attempt  by  honest  and  reputable  people  to  provide 
this  Committee  with  their  best  recollection  of  events? 

Mr.  Cutler.  I  listened  to  your  questions  and  to  their  testimony 
and  I  see  it  the  same  way  you  do,  Mr.  Ben-Veniste. 

Mr.  Ben-Veniste.  Did  you  in  fact  attempt,  in  connection  with 
your  inquiry  and  within  the  ground  rules  that  were  established 
under  it,  to  provide  the  President  and  ultimately  the  American  peo- 
ple through  your  public  testimony  with  the  best  available  informa- 
tion, testing  the  recollections  of  each  individual  who  was  relevant 
to  the  inquiry? 

Mr.  Cutler.  We  most  certainly  did.  As  I  mentioned  a  few  mo- 
ments ago,  we  learned  of  two  contacts  which  had  not  come  to  light 
in  the  Treasury  and  RTC  Inspector  General  inquiry.  We  put  those 
into  our  report  and  that  enabled  the  Office  of  Government  Ethics 
to  deal  with  those  two  additional  contacts  in  its  opinion  to  the  Sec- 
retary of  the  Treasury. 

Mr.  Ben-Veniste.  Now,  yesterday  much  was  made  of  the  fact 
that  summaries  of  testimony  were  provided  to  the  White  House. 
The  transmittal  information,  to  the  extent  that  we  have  been  able 
to  discern,  reflects  that  those  summaries  were  transmitted  to  the 
White  House  on  July  27. 

Ms.  Sherburne,  do  you  have  a  different  recollection? 

Ms.  Sherburne.  No. 

Mr.  Ben-Veniste.  So  if  I  understand  the  testimony  concerning 
the  summaries  of  transcripts,  those  summaries,  the  work  product, 
I  presume,  of  Counsel  to  the  Secretary  of  the  Treasury,  were  pro- 
vided 3  days — 4  days  after — this  is  why  I'm,  I've  chosen  to  follow 
a  career  in  law  rather  than  in  science — 4  days 

Ms.  Sherburne.  But  you  have  that  many  fingers. 

Mr.  Ben-Veniste.  — four  days  after  the  actual  transcripts  were 
provided;  correct? 

Ms.  Sherburne.  That's  correct. 

Mr.  Ben-Veniste.  So  what  conceivable  advantage  could  the  re- 
ceipt of  those  transcripts  have  provided,  even  with  the  worst  pos- 
sible motive  by  the  recipient,  what  could  those  summaries  have 
provided  by  way  of  advantage? 

Ms.  Sherburne.  I  was  underwhelmed  by  our  receipt  of  these 
summaries  and  saw  no  advantage  that  they  could  have  provided  to 
us  or  to  anyone  else. 

Mr.  Ben-Veniste.  Now,  a  great  deal  has  been  made  and  we  are 
interested  in  learning  why  it  was  or  how  it  came  to  be  that  one  of 
those  summaries  on  July  27  made  its  way  to  an  attorney  for  a  wit- 
ness, albeit  the  fact  is  that  that  witness  never  appeared  before  this 
Committee  in  open  session.  Can  you  explain  that? 
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Ms.  Sherburne.  Well,  I  had  asked  Sharon  Conaway  to  consult 
with  the  Treasury  Department  to  determine  whether  or  not  the  re- 
striction that  they  had  imposed  on  the  use  of  the  transcripts  had 
been  lifted.  They  had  asked  us  not  to  share  the  transcripts  with 
any  witness  who  would  be  testifying  before  Congress.  I  had  wanted 
to  determine  whether  we  had  permission  to  share  the  transcript  of 
Mr.  Katsanos'  deposition  with  the  lawyer  for  Lisa  Caputo.  Mr. 
Katsanos  apparently  had  recollected  a  contact  with  Ms.  Caputo 
that  she  did  not  recall,  and  we  were  interested  in  determining 
whether  whatever  he  said  about  that  contact  would  refresh  her 
recollection  or  inform  her  about  what  she  may  have  done  or  said. 

I  asked  Sharon  to  contact  the  Treasury  Department.  She  later 
told  me  that  she  had  called,  I  believe  she'd  called  Steve  McHale 
and  was  referred  to  a  fellow  named  David  Dougherty,  and  that 
David  Dougherty  had  said  that  he  would  have  to  check  to  see  if  the 
restriction  had  been  lifted.  He  later  called  her  back  and  said  that 
no,  the  restriction  had  not  been  lifted,  but  that  he  had  summaries 
that  evidently  were  somehow  different  or  contained  information 
that  was  acceptable  for  release  and  dissemination. 

So  he  told  her  that  he  could  provide  these  summaries  to  her  and 
that  there  was  no  restriction  on  their  use.  She  then  told  me  that 
after  receiving  the  summaries  she  had  faxed  the  summary  of  the 
Katsanos'  transcript — I'm  sorry,  the  summary  of  the  Katsanos' 
transcript  to  the  lawyer  for  Ms.  Caputo. 

Mr.  Ben-Veniste.  Now,  in  point  of  time,  do  you  recall  the  date 
that  that  occurred? 

Ms.  Sherburne.  I  have  seen  documents  that  fix  the  date  on  July 
27.  I  don't  have  an  independent  recollection. 

Mr.  Ben-Veniste.  I  want  to  mention  to  you  that  we  have  the 
deposition  transcript  of  Ms.  Conaway  and  that  her  sworn  testimony 
is,  in  substance,  in  conformity  with  what  you  have  just  said  about 
the  circumstances.  Were  there  any  other  transmittals  or  dissemina- 
tion of  the  summaries  relating  to  the  testimony  you  had  already  re- 
ceived? 

Ms.  Sherburne.  None  whatsoever. 

Senator  Sarbanes.  Mr.  Cutler,  I  just  want  to  underscore  one 
thing.  We  have  spent  a  lot  of  time  here  over  the  last  2  days  with 
some  questioning  about  the  improper  use  of  the  transcripts.  In  fact, 
a  great  deal  of  time  was  spent  on  that.  I  assume  it  will  come  up 
later,  although  I'm  interested  that  the  focus  has  shifted  completely 
off  of  it  in  the  opening  rounds  of  questioning.  But  as  I  understand 
it,  those  transcripts  were  not  shown  to  any  White  House  witness 
or  potential  witness,  or  to  any  of  their  lawyers  or  representatives; 
is  that  correct? 

Mr.  Cutler.  Other  than  that  each  transcript  was  shown,  as  you 
know,  under  common  Inspector  Gteneral  practice  to  the  witness  who 
participated  in  making  that  transcript. 

Senator  Sarbanes.  But  not  by  you? 

Mr.  Cutler.  Not  by  us. 

Senator  Sarbanes.  That  was  provided  directly  to  them  by  the  In- 
spector General's  Office? 

Mr.  Cutler.  That  is  correct. 

Senator  Sarbanes.  I  mean  as  a  normal  matter  of  procedure. 
Now,  the  transcripts  that  were  provided  to  you  by  the  Treasury  on 
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July  23,  none  of  those  transcripts  were  shown  to  any  White  House 
witness  or  potential  witness;  is  that  correct? 

Mr.  Cutler.  That  is  correct. 

Senator  Sarbanes.  Or  to  any  witness'  lawyer  or  representatives? 

Mr.  Cutler.  That  is  correct. 

Senator  Sarbanes.  The  transcripts  were  used  by  you  in  order  to 
establish  the  factual  accuracy  of  your  report  and  to  prepare  for 
your  Congressional  testimony;  correct? 

Mr.  Cutler.  That  is  correct.  They  were  used  essentially  to  cross- 
check the  current  draft  of  the  report  and  to  make  sure  we  had  not 
missed  anything  or  that  we  had  a  version  from  White  House  wit- 
nesses different  from  their  testimony  or  the  Treasury  witnesses' 
testimony  before  the  Inspectors  General. 

Senator  Sarbanes.  OK.  Thank  you.  Mr.  Chairman. 

The  Chairman.  Senator  Faircloth. 

OPENING  COMMENTS  OF  SENATOR  LAUGH  FAIRCLOTH 

Senator  Faircloth.  Thank  you,  Mr.  Chairman. 

Last  year  during  the  hearings,  this  Committee  had  an  impressive 
display  of  testimony  by  Mr.  Cutler  regarding  Treasury,  RTC,  and 
White  House  contacts.  I  had  grave  doubts  about  the  testimony  then 
and  certainly  what  we've  heard  since  gives  us  reason  to  know  that 
it  simply  was  not  true. 

But  with  respect  to  the  White  House  reports,  two  White  House 
attorneys  prepared  the  reports.  Sheila  Cheston  has  been  promoted 
by  the  Clinton  Administration  to  General  Counsel  for  the  Air 
Force.  Our  other  witness  today,  Jane  Sherburne,  is  still  at  the 
White  House  and  is  in  charge  of  coordinating  the  White  House  in- 
vestigation for  the  Clintons. 

Now,  these  are  the  people  that  prepared  the  report.  We  all  know 
that  the  White  House  has  done  nothing  but  block,  drag  its  feet,  and 
delay  and  prevent  this  Committee  from  getting  documents.  To  sug- 
gest that  the  White  House  lawyers  prepared  an  unbiased  White 
House  report  is  an  absolute  joke.  It's  absurd  to  even  mention  it  is 
unbiased. 

The  White  House  report  is  what  we  knew  all  along,  a  partisan 
report  to  cover  the  White  House  problems.  Shortly  before  Mr.  Cut- 
ler appeared  before  this  Committee,  he  met  collectively  with  all  of 
the  attorneys  representing  White  House  witnesses. 

Mr.  Chairman,  this  has  gone  on  and  on.  We  heard  from  various 
witnesses  yesterday  and  the  day  before.  We  have  now  to  inves- 
tigate the  investigation.  We  have  had  to  investigate  improper  con- 
tacts regarding  the  investigation  of  improper  contacts;  having  to  do 
all  this,  I  think  it  sums  up  what  is  a  circle  within  a  circle.  It's  a 
conflict  upon  conflict  upon  conflict.  The  White  House  is  simply  in- 
dulged in  them  to  a  never-ending  degree. 

Mr.  Cutler,  I  would  like  to  refer  to  page  6  of  your  testimony  be- 
fore the  House.  You  said  that  OGE  did  not  think  it  was  a  violation 
to  get  RTC  information  if  it  wasn't  used  to  further  their  own  or  an- 
other's private  interest. 

How  can  you  or  anyone  conclude  or  think  White  House  staffers 
were  not  trying  to  further  the  private  interest  of  Bill  Clinton  and 
Hillary  Clinton  who  were  under  criminal  and  civil  investigation  by 
the  RTC? 
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Mr.  Cutler.  Senator  Faircloth,  you  seem  to  be  proceeding  on  the 
assumption  that  it  is  not  possible  for  someone  working  in  a  White 
House — and  I  remind  you  some  day  there  will  be  another  Repub- 
lican President — that  it  is  not  possible  for  someone  working  in  the 
White  House  to  act  in  an  ethical  and  proper  manner. 

We  investigated  whether  the  White  House  personnel  at  that 
time,  and  remember,  Ms.  Sherburne  and  I  and  Ms.  Cheston  had 
not  been  in  the  Clinton  White  House  at  that  time,  we  were  new 
people.  We  investigated  whether  anyone  had  acted  in  an  improper 
manner.  We  examined  notes,  we  queried  them,  and  we  came  to  the 
conclusion  that  they  had  not. 

You  also  seem  to  think  that  any  conclusion  that  I  would  reach 
or  that  my  team  would  reach  is  presumptively  invalid  because  any- 
one who  works  in  the  White  House,  even  someone  brought  in  for 
the  very  purpose  of  conducting  an  investigation,  is  automatically 
suspect. 

Now,  can  I  deal  with  your 

Senator  Faircloth.  Let  me  ask  you  a  question.  Are  you  telling 
me  that  you  don't  think  that  Maggie  Williams  and  Harold  Ickes 
were  trying  to  get  information  about  the  statute  of  limitations  for 
the  benefit  of  Bill  Clinton?  Who  were  they  getting  it  for,  if  not  for 
the  Clintons? 

Mr.  Cutler.  No  one  in  the  White  House  knew  what  the  subject 
of  Mr.  Altman's  meeting  would  be  when  he  requested  it.  I  believe 
that's  the  common  testimony  of  last  July.  Certainly  they  did  not 
and  we  queried  them  as  to  what  information  they  had  passed  along 
to  the  President  or  Mrs.  Clinton,  and  all  of  that  is  duly  reported 
in  my  report  of  last  year. 

But  I  believe  they  are  both  honest,  decent  people,  that  your  pre- 
sumption that  they  must  be  crooked  people  is  wrong.  Based  on  my 
factual  investigation,  I  am  satisfied  they  did  nothing  improper. 

Senator  Faircloth.  Did  you  hear  the  testimony  of  Maggie  Wil- 
liams before  this  Committee? 

Mr.  Cutler.  Yes,  I  did  and  I  also  happen  to  know — I  did  not 
know  Maggie  Williams  before  I  undertook  this  latest  assignment. 

Senator  Faircloth.  I  am  not  talking  about  did  you  know  her,  did 
you  believe  her  testimony? 

Mr.  Cutler.  Yes,  I  did. 

Senator  Faircloth.  All  right.  That  tells  me  a  lot. 

On  page  17  of  your  disposition,  you  said  you  saw  that  OGE  re- 
port on  White  House  ethics,  but  it  would  have  taken  too  long  to  do 
it.  Mr.  Cutler,  here  we  are,  more  than  a  year  after  these  hearings, 
still  reviewing  the  issue. 

Why  didn't  you  ask  for  the  OGE  to  do  the  report  even  if  it  would 
have  been  prepared  after  the  hearings?  I  think  it  would  have  been 
a  good  idea  to  have  gotten  a  report  rather  than  what  you  thought 
might  have  happened. 

Mr.  Cutler.  I  think  it  would  be  a  wonderful  thing  if  they  ren- 
dered an  opinion  based  on  my  facts  or  any  other  set  of  facts. 

Senator  Faircloth.  Mr.  Cutler,  did  you,  at  any  time  prior  to  ar- 
ranging for  the  deposition  to  be  transferred  to  you  from  Treasury, 
speak  to  anyone  at  the  Treasury  or  the  Treasury  Department's 
General  Counsel's  Office  in  order  to  obtain  other  documents  besides 
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transcripts  for  the  purpose  of  your  testimony?  Documents  other 
than  the  transcript  now. 

Mr.  Cutler.  I  certainly  recall  nothing  to  that  effect.  It  is  true, 
as  I  recounted  today  and  I  think  we  recounted  last  year,  that 
around  May,  in  the  course  of  Mr.  Fiske's  investigation,  he  author- 
ized us  to  examine  the  documents  that  the  Treasury  had  submitted 
to  Mr.  Fiske.  Shortly  thereafter  he  authorized  the  Treasury  to  ex- 
amine the  documents  that  the  White  House  had  submitted  to  Mr. 
Fiske,  and  we  did  exchange  our  submissions  to  Mr.  Fiske.  But  that 
was  not  an  order  and  it  was  not  in  any  way  improper.  It  was  ex- 
pressly authorized  by  Mr.  Fiske. 

Furthermore,  when  we  did  it,  we  said  in  our  letter  to  the  Treas- 
ury, we  do  not  wish  to  see  anything  that  may  be  in  your  documents 
that  relates  to  the  substance  of  the  Madison  Guaranty  investiga- 
tion. 

Senator  Faircloth.  Ms.  Sherburne,  did  you  by  any  chance  ask 
the  Treasury  Department's  General  Counsel  for  documents  other 
than  the  transcripts? 

Ms.  Sherburne.  The  Treasury  Department's  General  Counsel, 
you  mean  Jean  Hanson? 

Senator  FAIRCLOTH.  Yes,  or  anybody  else  in  the  Treasury  Depart- 
ment's General  Counsel's  Office. 

Ms.  Sherburne.  I  recall  the  same  incident  that  Mr.  Cutler  just 
testified  to.  We  did  review  the  documents  that  Treasury  had  pro- 
vided to  Independent  Counsel  Fiske  after  the  Independent  Counsel 
had  approved  our  review  of  those  documents,  and  after  they  had 
been  reviewed  by  Treasury  and  RTC  to  remove  any  information  in 
those  documents  or  any  documents  that  contained  any  substantive 
information  about  the  Madison  investigation. 

Senator  Faircloth.  Mr.  Cutler,  on  July  24,  a  Sunday  evening, 
you  met  with  all  of  the  attorneys  for  the  White  House  witnesses. 
Do  you  think  it  was  appropriate  to  allow  witnesses  to  review  the 
report  before  it  was  made  public? 

Mr.  Cutler.  I  think  it  was  entirely  appropriate,  Senator  Fair- 
cloth.  I  think  it  is  quite  customary,  at  least  in  a  civil  context  as 
compared  to  a  criminal  context,  that  when  a  factfinding  report  is 
prepared  that  describes  and  reflects  on  and  passes  judgment  on  the 
conduct  of  individuals,  as  for  example  an  internal  corporate  inves- 
tigation done  by  outside  counsel,  it  is  quite  normal  and  appropriate 
to  show  the  draft  to  the  lawyers  for  the  subjects  concerned,  and  to 
receive  and  react  to  their  comments  if  they  think  we  misstated 
anything  or  misdescribed  an3^hing. 

Senator  Faircloth.  All  right. 

Mr.  Cutler.  That  is  done  quite  often.  We  did  it  here.  We  had 
promised  these  lawyers,  in  order  to  get  their  cooperation  and  sub- 
mit their  clients  to  interviews  by  us,  that  we  would  do  that.  We  did 
it.  We  took  their  comments.  There  were  very  few  comments  and  we 
did  not — we  may  have  made  a  few  changes  in  the  report,  but  I 
don't  think  we  made  very  many.  Furthermore,  the  report  itself  be- 
came public  2  days  later. 

Senator  Faircloth.  You  showed  it  to  the  Banking  Committee  on 
the  morning  of  your  testimony? 

Mr.  Cutler.  Correct,  yes. 
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Senator  Faircloth.  Don't  you  think  it  would  have  been  a  proper 
thing  to  have  done  to  let  the  Committee  have  it  at  the  same  time 
you  did  the  attorneys  for  the  witnesses? 

Mr.  Cutler.  Well,  that  would  not  have  permitted — remember  we 
showed  that,  we  showed  the  attorneys  for  the  witnesses  a  draft.  If 
we  had  made  the  draft  public  or  submitted  it  to  the  Committee, 
that  would  not  have  permitted  us  to  absorb  their  comments,  and 
where  we  thought  justified  to  make  a  correction  in  the  report  that 
we  were  making. 

Senator  Faircloth.  Well,  in  other  words — I  understand  now  how 
it  works.  You've  called  in  the  attorneys  for  the  witnesses  to  review 
the  report  and  then  they  made  changes,  and  rewrote  it  as  to  how 
they  wanted  it  to  be? 

Mr.  Cutler.  Senator  Faircloth,  they  did  not  change  it  and  re- 
write it. 

Senator  Faircloth.  Well,  you  just  said  that  there  were  no  major 
changes.  How  do  we  know  major  from  minor? 

Mr.  Cutler.  Whatever  they  were,  they  didn't  make  them.  They 
submitted  their  comments  to  us,  we  reflected  on  those  comments 
and 

Senator  Faircloth.  They  told  you- 


Mr.  Cutler.  — we  decided  whether  we  would  make  any  change. 

Senator  FAIRCLOTH.  They  told  you  to  make  them?  They  did  not 
make  them? 

Mr.  Cutler.  They  made  a  suggestion,  Senator  Faircloth.  Can't 
you  see  that? 

Senator  Faircloth.  I  have  a  strong  feeling  that  they  were  pretty 
heavy  suggestions  and  that  they — the  report  was 

Mr.  Cutler.  That  happens  to  be  wrong.  We  did  not  let  them  take 
copies.  We  received  their  comments  one  by  one  and  most  of  them 
we  thought  required  no  change.  I  can't  even  remember  whether  we 
made  any  changes. 

Senator  Faircloth.  Could  we  have  a  copy  of  the  report  before 
and  after? 

Mr.  Ben-Veniste.  In  fact,  we  have  all  of  those  materials.  The 
staff  has  reviewed  all  of  the  drafts  of  those  materials. 

Mr.  Chertoff.  We  don't  have  the  suggested  changes.  I  believe 
I  asked  Ms.  Sherburne  if  we  had  copies  of  the  suggestions  that  the 
lawyers  for  the  witnesses  made,  and  she  indicated  she  had  dis- 
posed of  them  at  the  time. 

Ms.  Sherburne.  I  did  dispose  of  the  actual  copies,  but  if  you 
looked  at  the  draft  that  we  gave  the  lawyers  to  review  on  the  night 
of  July  24,  and  then  the  draft  that  Mr.  Cutler  presented  to  the 
House  a  few  days  later  that  would  show  you  what  changes  we  may 
have  absorbed  as  a  result  of  that  session.  I  believe  they  were  very 
few.  We 

Senator  Faircloth.  You  believe  they  were  very  few? 

Ms.  Sherburne.  That's  correct. 

Senator  Sarbanes.  We  have  the  drafts,  do  we  not?  I  will  ask 
Counsel. 

Mr.  Chertoff.  I  don't  think  we  have  them.  Actually,  I  think  Mr. 
Kravitz  and  I  were  shown  them.  I  suppose  they  should  be  made 
available  to  anybody  else  who  wants  to  see  them  to  make  compari- 
sons. 
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Senator  Sarbanes.  Well,  comparisons  can  be  made  obviously;  the 

material  is  there  for  that  basis 

Senator  Faircloth.  Mr.  Cutler 


Senator  Sarbanes.  — and  I  invite  the  Senator  to  do  so. 

Senator  Faircloth.  Senator  Sarbanes,  when  you  join  this  Com- 
mittee as  an  investigative  Senator  and  quit  being  defense  attorney, 
we're  going  to  make  a  lot  more  headway. 

Senator  Dodd.  Now,  now,  wait  a  minute. 

The  Chairman.  You  know  what,  I  think  if  we  want  to  hold  this 
down,  and  I'm  really  trying.  We  have  to  stop  and  sometimes  our 
Members  may  pursue  a  line  of  questioning  that  we  may  or  may  not 
feel  sympathetic  to  but  that  is  their  right  and  judgments  will  be 
made  accordingly  as  it  relates  to  their  own  actions. 

Senator  continue,  please. 

Senator  DODD.  Senator  Sarbanes  made  a  point  about  some  evi- 
dence, he  wasn't  suggesting  anything  to  our  colleague  from  North 
Carolina.  Our  colleague  from  North  Carolina  came  back  and  made 
a  suggestion  about  the  Senator  from  Maryland. 

The  Chairman.  Well,  I  will  ask  that  if  we  have  the  proposed  tes- 
timony— and  I  don't  know  whether  we  do — we  will  make  it  avail- 
able and  this  way  we  can  determine  the  changes  by  comparing  it, 
the  statement  that  was  eventually  given. 

So  I  would  ask  Ms.  Sherburne  if  we  don't  have  that,  you  will 
make  that  available?  I  don't  see  any  problem  with  that;  do  you? 

Mr.  Ben-Veniste.  We  have  in  fact  reviewed  it,  Mr.  Chairman. 

The  Chairman.  Well,  is  it  in  our  possession? 

Mr.  Chertoff.  No. 

The  Chairman.  OK. 

Mr.  Ben-Veniste.  It's  not  in  our  possession  but  our  counsel  have 
reviewed  it  to  see  whether  there  were  any  material  changes,  and 
there  weren't  any. 

The  Chairman.  I  understand.  The  Senator  has  made  a  request. 
The  request  is  to  have  the  opportunity  to  review  the  statement — 
the  draft  statement  and  the  final  statement.  I  think  it  is  reason- 
able. Ms.  Sherburne,  would  you  make  that  available,  please,  to  the 
Committee? 

Ms.  Sherburne.  Sure,  certainly. 

The  Chairman.  Thank  you.  It  will  be  made  available? 

Mr.  Cutler.  Senator,  may  I  just  make  one  comment? 

The  Chairman.  Sure. 

Mr.  Cutler.  The  fact  that  there  were  changes  between  the  draft 
submitted  to  these  lawyers  on  July  24  and  the  final  version  that 
I  presented  on  July  26  does  not  mean  that  the  changes  were  the 
result  of  what  these  lawyers  said,  because  at  the  same  time  we 
were  reviewing  and  revising  the  draft  to  reflect  what  was  in  the 
transcripts  which  we  had  received  on  July  23  and  we  were  doing 
the  normal  process  of  editing,  just  as  I'm  sure  goes  on  in  this  Com- 
mittee, changing  sentences,  correcting  grammar,  moving  things 
from  here  to  there,  all  the  normal  things  you  do  under  time 
pressure 

The  Chairman.  I  understand.  I'm  only  suggesting  in  the  interest 
of  comity,  since  the  counsels  have  seen  it,  unless  there  is  some  very 
compelling  reason  not  to,  we  should  make  it  available.  This  way 
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Senator  Faircloth  and  any  other  Senator  who  wants  to  look  at  it 
will  have  that  opportunity  to  do  so. 

That's  all.  Ms.  Sherburne,  you  will  make  that  available? 

Mr.  Cutler.  I  hope.  Senator,  we  have  not  reached  the  point 
where  all  drafts  of  all  reports  become  publicly  available.  Think  of 
how  many  versions  of  reports  this  Committee  goes  through.  I  would 
hope  we  exercise  discretion  on  this  subject. 

The  Chairman.  I  think  we  will,  Mr.  Cutler. 

Senator  do  you  want  to  conclude? 

Senator  FAIRCLOTH.  I  have  one  quick  question.  Mr.  Cutler,  whose 
idea  was  it  to  meet  with  these  attorneys?  Was  it  yours? 

Mr.  Cutler.  I  certainly  participated  in  it.  We  had 

Senator  FAIRCLOTH.  I  didn't  say — I  know  you  participated.  Was 
it  your  idea  to  call  the  meeting  of  the  attorneys  to  the  White  House 
the  night  before? 

Mr.  Cutler.  I  participated  in  the  idea,  Senator  Faircloth.  We 
were  a  team 

Senator  FAIRCLOTH.  Who  else  was  on  the  team? 

Mr.  Cutler.  Ms.  Sherburne,  Ms.  Cheston,  Ms.  Conaway,  and 
from  time  to  time,  Mr.  Joel  Klein,  the  Deputy  Counsel. 

Senator  Faircloth.  OK,  thank  you. 

The  Chairman.  Senator  Sarbanes. 

Senator  DODD.  Well,  Mr.  Chairman,  just  to  follow  up  on  this,  I've 
not  been  participating  all  the  last  3  days  for  reasons  that  the  Chair 
and  others  are  aware  of,  but,  I  must  say,  Mr.  Chairman,  here, 
we're  in  this  room,  in  this  hearing  room,  and  there's  always  a  sense 
of  drama  about  being  here,  but  this  is  not  an  investigation  of  the 
Medellin  cartel  we're  talking  about  here.  We're  talking  about  what 
is  something  that  almost,  it's  become  sort  of  a  hall  of  mirrors.  If 
I  understand,  last  night  I  stayed  up  until  about  2  a.m.  watching 
the  entire  proceedings  from  yesterday  because  I  wasn't  here. 

As  I  look  at  it,  it's  sort  of  like  we  are  looking  at  ourselves,  look- 
ing at  ourselves,  looking  at  ourselves.  This  is  an  investigation  of  an 
investigation  of  an  investigation  by  the  special  investigator.  I  mean 
it  gets  to  the  point  where  we're  just  going  on  and  the  conclusion, 
at  least  at  that  juncture,  was  there  no  criminal  wrongdoing.  That 
was  this,  so  we're  looking  at  a  managerial  aspect  of  this.  In  fact, 
even  with  those  who  said  that  there  was  some  concerns  they  had, 
as  I  listened  yesterday,  when  asked  the  question  whether  or  not 
there  had  been  any  undermining  or  any  interfering  with  their 
work,  the  answer  was  no. 

So  I  just  get  worried  a  bit  here  when  we  go  through  this.  I  un- 
derstand we've  spent  3  days  on  this.  We  still  have  to  look  at  the 
referrals  which  is,  I  hope,  going  to  be  the  major  thrust  of  what 
we're  getting  at  here,  but  this  sort  of  going  back  over  and  over  and 
over  and  over  what  are  pretty  standard  procedures,  and  I  know  the 
Chairman  feels  this  way  because  we've  talked  about  it.  But  I'm 
worried  in  a  sense.  We  try  to  get  people  to  serve  in  this  Govern- 
ment. We  try  to  get  people  to  come  and  work  as  Government  em- 
ployees. 

I  get  worried  when  we  spend  the  kind  of  time  on  this  particular 
aspect  of  it,  it  sends  just  a  dreadful,  dreadful  message.  Again  we 
are  looking  at  activities  here  that  have  been  really  investigated,  in- 
vestigated, and  investigated.  We  are  splitting  hairs  on  stuff,  it 
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seems  to  me.  And  it  gets  surreal.  It  undermines  what  I  think  all 
of  us  want  to  have  and  that  is  good  people,  competent  people  doing 
their  job. 

Were  there  was  slightest  indication  by  Mr.  Fiske  at  the  time  that 
there  was  any  criminal  activity,  it  would  be  an  entirely  different 
matter,  but  he  concluded  just  the  opposite;  in  fact,  told  us  so. 

So  even  on  the  ethical  questions  here,  when  you  still  go  back  and 
look  and  no  one  is  suggesting  in  retrospect  you  might  not  have 
done  this  or  that  differently,  but  I  hope  no  one  on  this  Committee 
is  going  to  take  the  position  that  that  kind  of  perfection  which  only 
one  person  who  ever  inhabited  in  this  earth  possessed  is  going  to 
be  a  standard  by  which  we  judge  public  service.  If  that's  the  case, 
we're  in  real  trouble. 

Again,  I  think  there  is  a  very  serious  matter  we  have  to  get  to, 
and  that  is  the  criminal  referral  issue,  and  we  ought  to  get  to  that, 
I  hope,  with  3  days  on  this  sort  of  hall  of  mirrors  I  worry  about. 
Again,  I  understand  this  to  be  pretty  much  managerial  is  what 
we're  looking  at.  So  I  don't  have — I've  listened  to  the  questions  and 
answers  and  I  don't  want  to — other  Members  have  questions  they 
want  to  ask,  let  them  go  ahead. 

But  I  really  hope  we  can  wrap  this  up  and  get  to  the  heart  of 
the  matter  we've  really  got  to  get  to. 

Mr.  Cutler.  Could  I  just  say.  Senator  Dodd,  that  if  we  continue 
along  this  path  of  treating  anyone  in  elected  office  or  appointed  of- 
fice as  suspect  until  he  or  she  proves  to  the  contrary,  we're  not — 
how  many  mothers  are  going  to  want  to  have  their  children  grow 
up  to  be  President  or  Senator  or  Congressman  or  a  civil  servant  in 
the  Executive  Branch? 

The  most  valuable  thing  that  any  country  can  have,  any  demo- 
cratic country,  is  a  tradition  of  public  service,  of  citizen-statesmen 
who  are  honored  for  what  they  did,  for  public  service  to  be  an  hon- 
orable calling.  If  we  keep  this  up  in  televised  hearings  like  this  and 
elsewhere,  always  playing  this  game  of  "gotcha"  that  somebody  re- 
ferred to  the  other  day,  we're  going  to  trash  all  of  us.  We're  going 
to  make  public  service  something  that  only  knaves  or  fools  will  en- 
gage in. 

Senator  Dodd.  Thank  you.  Unfortunately  I  agree  with  you,  and 
it's  happening.  The  mere  allegation  is  synon3mious  with  conviction 
and  we're  not  cautious  enough  and  careful  enough  about  that. 

The  Chairman.  Senator  Bennett. 

OPENING  COMMENTS  OF  SENATOR  ROBERT  F.  BENNETT 

Senator  Bennett.  Thank  you,  Mr.  Chairman.  I  don't  have  a  lot 
of  questions.  I  don't  have  a  desire  to  wander  through  the  hall  of 
mirrors  but  I've  sat  here  as  a  layman  listening  to  the  attorneys 
joust  and  I  jotted  down  two  questions  to  which  I  would  like  the  an- 
swers. They're  very  simple  and  I  hope  straightforward. 

You  said,  Mr.  Cutler,  on  one  occasion,  and  I  wrote  it  down,  'T 
may  have  transgressed"  with  respect  to  your  testimony.  "May"  is 
an  interesting  word.  You  as  a  lawyer  probably  don't  like  it  when 
it  comes  to  an  evidentiary  hearing.  Could  you  tell  us  whether  you 
did  or  you  didn't  and  in  what  area? 

Mr.  Cutler.  I  don't  think  I  did,  but  obviously  some  of  the  OGE 
people  appear  to  think  I  did.  What  I  meant  to  say  in  that  state- 
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ment  is  that  they  agreed  informally,  where  they  had  authorized, 
perhaps  in  a  different  context,  but  they  agreed  informally  with  the 
interpretation  of  their  regulations  based  on  a  state  of  facts  which 
I  had  found  and  which  I  felt  responsible  for. 

It  was  not  their  statement  of  facts.  I  did  not  mean  to  say  that 
they  concurred  in  my  findings  of  facts,  but  only  that  based  on  my 
findings  of  fact,  as  we  had  set  them  forth  both  in  oral  form  and  in 
drafts  of  the  final  report  which  were  given  to  OGE,  that  based  on 
my  findings  of  fact  they  agreed  with  the  interpretation  of  their  own 
regulations  that  we  had  applied  after  extended  discussions  with 
them  about  the  meaning  of  the  regulations. 

Senator  Bennett.  OK.  If  I  can  say  it  back  to  you  so  that  you  can 
correct  me  so  I  won't  mischaracterize  you.  What  I  hear  you  saying 
is  you  still  believe  you  did  not  transgress  in  this  area,  but  you've 
now  heard  their  interpretation  and  it  is  reasonable  enough  that 
you're  willing  to  say  they  may  be  right  and  you  may  be  wrong? 

Mr.  Cutler.  Well,  I  would  rewrite  what  I  said  to  make  clear 
what  I  meant.  I  used  to  work  for  a  man — it  was  Elihu  Root,  Jr. — 
who  drafted  the  AT&T  pension  plan,  and  they  had  to  pay  a  very 
large  judgment  to  a  widow  in  a  situation  that  they  had  never  in- 
tended to  be  covered.  As  a  result,  he  put  a  motto  on  his  desk  which 
said,  "The  words  you  use  must  not  only  be  consistent  with  what 
you  mean,  they  must  be  inconsistent  with  any  other  meaning." 

Now  that's  a  standard  to  which  we  could  all  repair,  and  I  confess 
I  did  not  achieve  it  in  what  I  said  in  my  draft. 

Senator  Bennett.  All  right.  Well,  then  we  come  back  to  the 
question  that  the  Chairman  asked  before  I  was  called  away,  and 
I  was  hoping  to  hear  a  clear  answer.  It  follows  on  in  this  dialog. 

The  Chairman  came  back  to  the  sentence  in  the  letter  from  Mr. 
Potts  and  Ms.  Ley,  "OGE  did  not  informally  concur  in  Mr.  Cutler's 
conclusion  that  no  violation  of  any  ethical  standard  occurred  by  any 
White  House  official."  The  Chairman  asked  you  if  that  statement 
is  correct  or  not.  I  didn't  hear  a  yes  or  no  out  of  you.  Are  you  pre- 
pared to  say  yes  or  no? 

Mr.  Cutler.  My  answer  would  be  the  same.  I  believe  they  did 
concur  in  our  interpretation  of  their  regulations  as  applied  to  a  set 
of  facts  which  I  had  found  for  which  they  did  not  accept  respon- 
sibility. But  on  that  set  of  facts,  I  believe  they  did  informally  con- 
cur with  my  application  of  their  regulations  to  those  facts. 

Senator  Bennett.  Well,  back  to  the  comment  by  Mr.  Root,  is 
your  answer  inconsistent  with  their  statement? 

Mr.  Cutler.  Apparently,  my  answer  in  the  testimony  is  incon- 
sistent with  what  they  thought.  I  think  their  statement  contains  as 
many  ambiguities  as  mine.  I  believe  they  do  agree  with  my  inter- 
pretation of  their  regulations. 

Senator  Bennett.  So  to  the  question  is  their  statement  correct 
or  not,  I  believe  I  hear  you  say,  in  your  opinion,  their  statement 
is  not  correct? 

Mr.  Cutler.  You  are  right. 

Senator  Bennett.  Thank  you. 

Thank  you,  Mr.  Chairman.  I  just  wanted  that  clarification. 

The  Chairman.  Thank  you.  Senator. 

We  do  have  a  little  more  time  left.  Gro  ahead,  Mr.  Chertoff. 
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Mr.  Chertoff.  Ms.  Sherburne,  I  just  wanted  to  get  back  on  the 
issue  of  the  transcripts  and  the  use  of  the  transcripts.  You  ac- 
knowledge, you  recall  now  getting  Ms.  Hanson's  transcript  before 
July  23;  right? 

Ms.  Sherburne.  I  think  I  said  I  wasn't  sure  when  I  received  it. 

Mr.  Chertoff.  Do  you  have  a  doubt  about  whether  you  got  it  be- 
fore July  23? 

Ms.  Sherburne.  Do  I  have  a  doubt?  Sure,  I  have  a  doubt. 

Mr.  Chertoff.  Would  it  help  you  if  I  told  you  that  Ms.  Conaway 
said  that  she  recalled — and  this  is  in  her  deposition — getting  Jean 
Hanson's  deposition  before  July  23,  would  you  disagree  with  that? 

Ms.  Sherburne.  Would  I  disagree  with  Ms.  Conaway's  state- 
ment? 

Mr.  Chertoff.  Yes. 

Ms.  Sherburne.  No. 

Mr.  Chertoff.  So  let's  take  that  as  a  given  that  Ms.  Hanson's 
transcript  was  received  before  July  23.  You  were  working  on  an  on- 
going draft  report  or  chronology  which  Mr.  Cutler  has  been  talking 
about;  right? 

Ms.  Sherburne.  That's  correct. 

Mr.  Chertoff.  Ms.  Hanson's  testimony  would  have  been  part  of 
what  was  incorporated  into  that  document;  right? 

Ms.  Sherburne.  I  believe  that  I  asked  Ms.  Conaway  to  review 
Ms.  Hanson's  transcript  with  the  other  transcripts  that  we  had 
been  receiving  for  White  House  officials,  and  to  review  it  against 
the  chronology  that  I  had  prepared,  and  to  determine  whether  or 
not  I  was  accurately  stating  the  facts  about  the  conduct  as  reflected 
in  those  transcripts,  or  to  identify  any  inconsistencies  in  the  tran- 
scripts from  what  I'd  understood  the  facts  to  be  as  reported  in  that 
chronology. 

Mr.  Chertoff.  So  that  transcript,  the  White  House  witness  tran- 
scripts and  then  transcripts  that  came  over  on  July  23,  in  addition, 
all  were  reviewed  by  the  person  who  was  writing  the  working  chro- 
nology so  that  any  new  information  or  inconsistent  information 
could  be  incorporated  into  that;  right? 

Ms.  Sherburne.  No,  that's  not  quite  right,  because  I  didn't  re- 
view the  transcripts. 

Mr.  Chertoff.  Ms.  Conaway  did? 

Ms.  Sherburne.  I  never  looked  at  the  transcripts  but  I  was  the 
one  who  was  preparing  the  chronology  and  I  was  receiving  the 
input  from  Ms.  Conaway  as  that  chronology  developed. 

Mr.  Chertoff.  That  input  consisted  of  what  she  was  learning 
from  reading  the  transcripts;  right? 

Ms.  Sherburne.  That's  correct. 

Mr.  Chertoff.  The  point  of  getting  the  transcripts  was  that  you 
wanted  to  use  them;  right?  That  was  why  you  got  them,  so  you 
could  make  use  of  them? 

Ms.  Sherburne.  The  transcripts  we  were  most  interested  in  of 
course  were  the  transcripts  of  people  we  hadn't  been  able  to  inter- 
view. We  were  most  anxious  to  get  the  transcripts  from  the  RTC 
officials  and  the  Treasury  officials  that  we  had  not  interviewed  in 
order  to  determine  whether  or  not  there  were  any  contacts  out 
there  that  the  people  we  had  interviewed  had  failed  to  identify. 

Mr.  Chertoff.  But  you  asked  for  all  the  transcripts;  right? 
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Ms.  Sherburne.  I  think  when  we — ^in  our  initial  conversations 
about  obtaining  the  transcripts,  we  indicated  we  would  like  to  re- 
ceive all  the  transcripts,  yes. 

Mr.  Chertoff.  In  fact  you  got  all  the  transcripts? 

Ms.  Sherburne.  Eventually,  yes,  although  I'm  not  sure  we  ever 
got  Mr.  Lud wig's  transcript. 

Mr.  Chertoff.  That's  the  one  where  the  interview  was  after- 
wards; right;  correct? 

Ms.  Sherburne.  After  we  received 

Mr.  Chertoff.  After  you  received  the  transcripts? 

Ms.  Sherburne.  Yes. 

Mr.  Chertoff.  Now,  you  have  all  this  information  and  Ms. 
Conaway  is  reviewing  it  and  you  are  preparing  a  document  which 
is  going  to  be  your  draft  report  which  contains  a  chronology  which 
is  your  understanding  of  what  happened;  is  that  correct? 

Ms.  Sherburne.  That's  correct. 

Mr.  Chertoff.  So  on  July  24  in  the  evening,  was  that  7:30  in 
the  evening  that  you  had  all  the  lawyers  come  in  for  the  White 
House  witnesses? 

Ms.  Sherburne.  I  don't  know  what  time  it  was  in  the  evening. 

Mr.  Chertoff.  Why  did  you  pick  Sunday  evening,  by  the  way? 

Ms.  Sherburne.  Mr.  Cutler  had  been  out  of  town  and  he  was  re- 
turning on  Sunday.  We  certainly  wanted  to  do  this  before  the  start 
of  the  hearing  on  July  26  which  was  only  2  days  away.  I  don't  be- 
lieve we  had  sufficiently  advanced  the  draft  statement  or  the  chro- 
nology at  any  time  prior  to  that,  so  you  know,  how  we  were  all 
working  at  that  time.  This  event  was  sandwiched  in  on  July  24. 

Mr.  Chertoff.  Now,  a  couple  of  days  before  that  meeting,  Mr. 
Cutler  called  Mr.  Bentsen  or  someone  acting  for  Mr.  Bentsen  to 
urge  him  to  get  the  rest  of  those  transcripts  over  to  you;  is  that 
correct? 

Ms.  Sherburne.  That's  my  understanding,  yes. 

Mr.  Chertoff.  Is  that  right,  Mr.  Cutler,  you  called  on  July  22? 

Mr.  Cutler.  Yes,  we  had  several  conversations  with  both  Mr. 
Bentsen  and  Mr.  Knight  because  we  were  concerned  that  we  had 
not  yet  received  the  transcripts. 

Mr.  Chertoff.  Was  it  your  understanding,  Mr.  Cutler,  as  of  July 
22  that  you  had  a  promise  to  get  those  transcripts  the  next  day? 

Mr.  Cutler.  Well,  I  don't  like  to  use  words  like — that  we  would 
get  them  the  next  day? 

Mr.  Chertoff.  Yes. 

Mr.  Cutler.  No,  I  don't  think  we  had  any  promise. 

The  Chairman.  I'm  going  to  ask  Counsel  to  suspend  and  I'd  like 
to  pose  a  question  to  my  Ranking  Members  here.  The  red  light  is 
on.  I  know  that  Counsel  has  a  line  of  questions  that  he'd  like  to 
pursue.  It  would  be  my  thought  that  we  give  him  time  to 

Senator  Sarbanes.  He  can  finish.  I  assume  it  won't  go  on  for- 
ever. 

The  Chairman.  Good.  It's  with  that  understanding  that  we  pur- 
sue this  line  so  hopefully  he  can  finish  that,  and  we  would  give 
whatever  time  necessary  to  the  others.  So  why  don't  you  take  off 
that  red  light  now,  and  we  will  pursue  this  line  and  then  make  ad- 
ditional time  available  to  the  Minority. 
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Senator  Sarbanes.  With  the  understanding  that  it  won't  go  on 
forever. 

The  Chairman.  Absolutely.  Mr.  Chertoff. 

Mr.  Chertoff.  It  won't  go  on  forever.  I  have  a  plane  to  catch 
later  anjrway.  Mr.  Cutler,  back  to  July  27,  you  understood  you  had 
a  commitment  at  that  point  to  get  the  transcripts? 

Mr.  Cutler.  It  was  our  understanding  we  would  receive  the 
transcripts  in  time  for  me  to  complete  our  report  in  light  of  the 
transcripts. 

Mr.  Chertoff.  It  was  very  important  to  you,  Ms.  Sherburne,  to 
get  those  transcripts  by  Saturday;  right? 

Ms.  Sherburne.  I  don't  know  that  it  was  important  to  get  them 
by  Saturday.  I  know  it  was  important  to  get  them  so  we  could  com- 
plete the  review  that  Mr.  Cutler  was  reporting  on  on  July  26.  Sat- 
urday was  July  24 

Mr.  Chertoff.  July  23? 

Ms.  Sherburne.  ^July  23.  Time  was  running  out. 

Mr.  Chertoff.  The  transcripts  came  over  on  the  afternoon  of 
that  day. 

Ms.  Sherburne.  I  don't  recall  when  the  transcripts  came  over. 

Mr.  Chertoff.  Would  it  refresh  your  memory  if  I  read  from  Ms. 
Conaway's  deposition  of  yesterday — 2  days  ago  at  page  21: 

Question:  Do  you  have — you  say  you  don't  have  a  specific  recollection,  but  can  you 
place  it  within  a  timeframe  of  a  couple  of  hours  or  lunch? 
Answer:  I  generally  recall  it  was  around  4  o'clock,  but  it  is  pretty  general. 

Does  that  comport  with  your  recollection? 

Ms.  Sherburne.  No. 

Mr.  Chertoff.  You  think  it  was  later  or  earlier? 

Ms.  Sherburne.  I  don't  have  a  recollection. 

Mr.  Chertoff.  You  have  no  knowledge? 

Ms.  Sherburne.  No. 

Mr.  Chertoff.  Let's  turn  for  a  moment  to  the  summaries  before 
I  get  back  on  to  the  time  line. 

Your  testimony  is  that  you  have  a  distinct  recollection  from  Ms. 
Conaway  that  the  summaries  were  provided  by  Mr.  Dougherty  of 
the  Treasury  with  a  specific  understanding  that  there  was  no  re- 
striction whatsoever  on  their  use? 

Ms.  Sherburne.  I  understood  that  they  were  unrestricted. 

Mr.  Chertoff.  Did  you  watch  the  testimony  yesterday? 

Ms.  Sherburne.  No. 

Mr.  Chertoff.  Did  you  hear  about  it? 

Ms.  Sherburne.  I  heard  about  portions  of  it. 

Mr.  Chertoff.  Are  you  familiar  with  the  testimony  of  Mr. 
Dougherty  who  indicated  he  had  no  knowledge  whatsoever  about 
these  transcripts  coming  over? 

Ms.  Sherburne.  Yes,  I  did  hear  about  that. 

Mr.  Chertoff.  Are  you  familiar  with  Secretary  Bentsen's  testi- 
mony a  couple  of  days  ago  that,  in  his  view,  transmitting  copies  of 
summaries  to  attorneys  for  witnesses  would  be  as  much  in  viola- 
tion of  his  restriction  of  July  23  as  passing  on  the  transcripts  them- 
selves? 

Ms.  Sherburne.  I  did  hear  that,  but  that  does  not  change  my 
recollection  that,  when  we  received  the  transcripts  or  as  Ms.  Con- 
away reported  to  me  and,  as  I  gather,  she  testified  in  her  deposi- 
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tion,  that  the  summaries — that  when  she  spoke  to  Mr.  Dougherty, 
he  said  he  had  to  check  about  the  restrictions  on  the  transcript. 

He  went  and  checked  with  someone,  that  he  came  back  and  said 
the  restrictions  on  the  transcripts  have  not  been  Ufted  but  I  have 
these  summaries  that  are  unrestricted.  I  do  remember  that.  I  can't 
explain  the  discrepancy  or  Mr.  Dougherty's  failure  of  recollection. 

As  you  know,  we  did  get  the  summaries.  We  have  the  sum- 
maries. We  produced  them  to  the  Committee,  so  they  did  get  to  us. 

Mr.  Chertoff.  Everybody  agrees  with  that.  The  question  is  who 
made  the  decision,  and  we  have  the  Secretary  who  said  you  can't 
show  them  to  witnesses  or  attorneys  for  witnesses,  and  that's  what 
he  told  us  and  that's  what  the  letter  says,  and  then  we  have  the 
fact  that  at  least  in  one  instance  it  was  shown  to  an  attorney  for 
a  potential  witness. 

Senator  Sarbanes.  Are  you  talking  about  the  transcripts  or  the 
summaries? 

Mr.  Chertoff.  A  summary. 

Senator  Sarbanes.  I  don't  recall  Bentsen  ever  saying  that  he 
said  that  about  the  summaries. 

Mr.  Chertoff.  My  recollection  is,  and  I  can  verify  it  in  the  rec- 
ord, that  I  asked  him  whether  in  his  mind  the  restriction  about 
transcripts  would  have  been  applicable  to  summaries  of  tran- 
scripts. 

Senator  Sarbanes.  He  said  it  would  have  been  but  I  don't  recall 
him  saying  that  he  addressed  the  question  of  summaries  at  any 
point  or  had  any  knowledge  about  it. 

Mr.  Cutler.  As  the  question  was  put  to  Secretary  Bentsen  the 
other  day,  I  did  hear  that  part.  He  wasn't  aware  that  these  sum- 
maries had  been  prepared  in  such  a  manner  that  they  could  be  re- 
leased. 

Mr.  Chertoff.  I  understand  that,  Mr.  Cutler.  What  I'm  saying 
to  you  is  his  statement  to  us  was  that,  in  his  view,  the  restriction 
upon  disseminating  transcripts  to  witnesses  would  be  equally  ap- 
plicable to  summaries  of  transcripts. 

Mr.  Cutler.  Summaries  of  everything  in  the  witness  transcript. 
Once  again,  we  have  ambiguities.  If  you  ask  a  different  question, 
you  might  have  gotten  a  different  answer. 

Mr.  Chertoff.  I  don't  want  to  engage  in  a  dialogue  about  Mr. 
Bentsen.  My  question  is  can  you  enlighten  us  in  any  way  about 
whom  in  Treasury  Mr.  Dougherty  might  have  gone  to  ask  for  per- 
mission to  make  unrestricted  use  of  transcripts? 

Ms.  Sherburne.  I  don't  know  how  I  would  know  that,  Mr. 
Chertoff. 

Mr.  Chertoff.  You  have  no  idea  about  that,  you  never  received 
any  information  about  that? 

Ms.  Sherburne.  I  received  information  from  Ms.  Conaway  that 
she  had  asked  Mr.  Dougherty  about  the  restriction  on  the  tran- 
scripts. He  said  he  would  check.  He  came  back  and  said  the  restric- 
tion had  not  been  lifted,  but  that  we  could  use  the  summaries  in 
an  unrestricted  way. 

The  Chairman.  Did  you  notice  yesterday  Mr.  Dougherty  doesn't 
even  remember  sending  the  transcripts  over  or  having  any  con- 
versation specifically  with  Ms.  Conaway? 
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Ms.  Sherburne.  I  had  heard  that,  Senator.  I  thought  that  that 
suggested  that  his  recollections  might  be  faulty  across  the  board. 

The  Chairman.  I  agree  with  you. 

Mr.  Chertoff.  Ms.  Sherburne,  let  me  ask  you,  on  July  24,  you 
have  a  document  which  constitutes — on  July  24  in  the  evening, 
where  the  lawyers  for  the  White  House  witnesses  are  coming  in  be- 
fore their  testimony  at  the  House  and  before  their  testimony  at  the 
Senate,  you  have  a  document  that  sets  forth  your  draft  view  of 
what  actually  happened  here;  right,  is  that  correct? 

Ms.  Sherburne.  On  July  24. 

Mr.  Chertoff.  Right,  in  the  evening. 

Ms.  Sherburne.  We  had  copies  of 

Mr.  Chertoff.  Of  a  document. 

Ms.  Sherburne.  — the  document  that  was  the  draft  of  the  chro- 
nology and  the  statement,  yes. 

Mr.  Chertoff.  That  was  a  draft  of  your  version,  your  under- 
standing, your  report  about  what  you  believed  was  the  story  of 
what  happened  with  the  contacts;  right?  That's  what  you  had? 

Ms.  Sherburne.  You  mean  what  I  personally  believe  or  what  we 
collectively  had  learned,  yes. 

Mr.  Chertoff.  That  is  the  document  you  handed  out  to  all  of  the 
lawyers  for  all  of  the  White  House  witnesses;  right? 

Ms.  Sherburne.  Right. 

Mr.  Chertoff.  As  a  consequence  of  that,  you  understood  that  all 
the  lawyers  would  now  have  a  common  document  or  common  report 
that  laid  out  in  it  a  version  of  the  events  that  the  White  House  was 
prepared,  at  least  at  that  point,  to  say  was  its  opinion  about  what 
happened;  correct? 

Ms.  Sherburne.  That's  exactly  right. 

Mr.  Chertoff.  To  use  a  colloquialism,  everybody  now  could  work 
off  the  same  page;  is  that  right? 

Ms.  Sherburne.  No,  I  don't  think  that's  right,  Mr.  Chertoff,  be- 
cause everybody  in  that  room  had  given  sworn  statements  on  the 
same  subjects  that  we  were  writing  about  in  that  chronology,  three 
times.  So  working  off  the  same  page,  if  they  were  wise,  would  have 
been  the  same  page  of  their  Grand  Jury  testimony,  the  same  page 
of  their  IG  transcript  and  the  same  page  of  their  Senate  deposition. 

Mr.  Chertoff.  You  haven't  seen  their  Grand  Jury  testimony; 
right? 

Ms.  Sherburne.  No,  I  haven't. 

Mr.  Chertoff.  Neither  have  we.  Nobody  knows  what  they  were 
asked  in  the  Grand  Jury;  right? 

Ms.  Sherburne.  Presumably,  the  Independent  Counsel  does. 

Mr.  Chertoff.  But  you  don't  know  what  questions  they  were 
asked  and  what  answers  they  gave;  correct? 

Ms.  Sherburne.  Correct. 

Mr.  Chertoff.  Now,  is  it  your  testimony  that  you  don't  recall 
anybody  changing  their  testimony  or  altering  their  testimony  dur- 
ing the  course  of  our  hearings  from  what  they  had  said  previously? 

Ms.  Sherburne.  In  connection  with  information  that  we  had 
given  them  in  the 

Mr.  Chertoff.  In  connection  with  the  subject  matter  of  what  the 
Senate  was  examining  and  the  subject  matter  of  what  you  were  ex- 
amining. 


247 

Ms.  Sherburne.  I'm  sorry,  you  will  have  to  ask  the  question 
again — that  anyone  had 

Mr.  Chertoff.  Did  witnesses  in  the  Senate  hearings  last  year 
change  their  testimony  about  the  subject  matter  of  the  inquiry 
from  their  earlier  testimony  in  Senate  depositions  or  in  Inspector 
General  depositions? 

Ms.  Sherburne.  I'm  aware  of  one  witness  who  amplified  on  tes- 
timony that  he  had  given  in  a  Senate  deposition. 

Mr.  Chertoff.  Who  was  that? 

Ms.  Sherburne.  That  was  Harold  Ickes. 

Mr.  Chertoff.  Didn't  Harold  Ickes  repudiate  a  statement  he 
made  in  his  Senate  deposition  and  explain  it  as  an  error? 

Ms.  Sherburne.  That's  not  my  understanding  of  what  he  did. 

Mr.  Chertoff.  At  least  you'll  acknowledge  with  me  that  one  wit- 
ness did  change  his  testimony;  correct? 

Ms.  Sherburne.  No. 

Mr.  Chertoff.  No? 

Ms.  Sherburne.  I  don't 

Mr.  Chertoff.  You  think  he  amplified  his  testimony? 

Ms.  Sherburne.  That's  exactly  right.  Let  me  explain,  please. 

Mr.  Chertoff.  Go  ahead  and  explain. 

Ms.  Sherburne.  I  understood  from  a  press  conference  that  the 
Chairman  gave  on  July  29  that  he  was  concerned  about  certain 
statements  that  Mr.  Ickes  had  given  in  his  Senate  deposition.  The 
Chairman  put  Mr.  Ickes,  and  frankly  the  rest  of  the  world,  on  no- 
tice that  that  was  an  issue  that  he  was  very  concerned  about  and 
that  Mr.  Ickes  would  be  well  advised  to  address  in  the  course  of 
his  testimony  before  the  Senate. 

He  did  address  that  by  explaining — he  quoted  the  testimony  that 
he  had  given  in  the  Senate  deposition,  and  he  explained  further, 
after  he  had  had  the  benefit  of  the  review  of  his  notes,  he  explained 
further  what  he  meant  by  that  statement.  I  did  not  view  that  as 
a  change  in  testimony. 

Mr.  Chertoff.  You  thought  it  was  of  no  help,  or  would  be  of  no 
help  to  Mr.  Ickes  at  any  point  before  he  gave  his  testimony  to  know 
what  others  had  said  about  the  subject? 

Ms.  Sherburne.  Before  he  gave  his  Senate  testimony? 

Mr.  Chertoff.  Before  he  gave  his  House  testimony. 

Ms.  Sherburne.  Before  he  gave  his  Senate  testimony  in  which 
you  apparently  think  he  changed  his  testimony,  I  think  almost  all 
of  the  White  House  and  Treasury  witnesses  had  testified  publicly 
in  the  Senate  hearing. 

So  he  certainly  had  heard  the  testimony  or  had  access  to  the  tes- 
timony, the  public  testimony  of  Roger  Altman,  of  Jean  Hanson,  and 
of  the  other  people  who  participated  in  the  meeting  that  he  had 
been  questioned  about. 

Mr.  Chertoff.  Ms.  Sherburne,  since  you  mentioned  Mr.  Altman, 
didn't  Mr.  Altman,  in  fact,  also  in  his  testimony  before  the  Senate 
make  predictions  about  what  Ms.  Hanson  was  going  to  say  or  refer 
in  his  testimony  about  what  Ms.  Hanson  had  said  in  depositions 
by  way  of  explaining  or  reconciling  his  own  testimony  with  her? 

Ms.  Sherburne.  I  think  that's  a  mischaracterization  of  what  Mr. 
Altman  did.  I'm  not  familiar  with  what  he  said  about  Ms.  Hanson. 
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Mr.  Chertoff.  We  don't  want  to  let  that  stand,  so  let  me  read 
it.  I  can  refer  you  to  page  430  of  the  testimony,  if  you  want  to 
check  me  on  it,  where  Mr.  Altman  says: 

For  example,  Senator,  I  saw  a  transcript  of  the  deposition  she  gave  and  if  I  have 
it  right,  she  was  asked  whether  I  instructed  her  to  go  to  the  White  House.  She  said 
I  can't  recall.  It  was  my  sense  that  he  may  have  wanted  me  to.  Then  she  was  asked 
a  second  time  did  he  or  did  he  not  instruct  you  to  go  to  the  White  House,  and  as 
I  recall  the  deposition — I'm  doing  my  best  to  recall  it — she  said  I  can't  recall.  It  was 
my  impression.  So  she  hadn't  said  at  least  in  those  responses  he  asked  me  to  go. 
She's  saying  I  can't  recall. 

Did  it  seem  to  you,  Ms.  Sherburne,  that  there's  a  problem  when 
witnesses,  in  giving  their  testimony,  have  a  knowledge  or  under- 
standing of  what  all  the  other  witnesses  say  about  a  subject  so  they 
can  make  a  determination  in  their  own  mind,  either  innocently  or 
not  innocently,  about  whether  their  recollection  can  be  made  to  fit 
with  the  other  recollections?  Did  you  see  that  as  a  problem  any- 
where along  this  process  of  meeting  with  lawyers  for  witnesses  or 
meeting  with  lawyers  to  prepare  witnesses? 

Ms.  Sherburne.  I  think,  Mr.  Chertoff— first  of  all,  let  me  say 
that  I  had  no  recollection  or  knowledge  or,  frankly,  concern  about 
an  Altman-Hanson  transcript.  But  with  respect  to  sharing  infor- 
mation, I  think  it  depends  on  what  your  objective  is.  If  your  objec- 
tive is  to  get  it  right,  I  see  no  problem,  and  that  was  our  objective. 

The  Chairman.  Ms.  Sherburne,  I'm  going  to  ask  Counsel  to  sus- 
pend. I'm  just  going  to  make  an  observation. 

Now,  people  are  coming  to  testify.  Summaries  are  made.  Sum- 
maries of  various  witnesses  are  made  available  to  you.  From  those 
summaries,  and  obviously  you  have  to  make  your  report,  you  pre- 
pare a  report.  The  attorneys  for  the  very  people  who  are  going  to 
testify  are  briefed  on  it. 

The  fact  of  the  matter  is  that  there  were  witnesses  who  literally 
said,  wait  until  you  see  what  so-and-so  says.  Now,  where  do  you 
think  they  got  that  information? 

Senator  Sarbanes.  If  we  have  some  time  here,  we'll  develop  it. 

The  Chairman.  I'm  just  making  an  observation,  and  that's  what 
Counsel  is  getting  to.  By — and  I  think  Senator  Faircloth  in  his  own 
style — ^briefing  the  attorneys  for  witnesses  you  had  a  situation 
where  witnesses  were  informed  about  other  testimony  and  your  re- 
port, and  I  believe  that  as  a  result,  we  saw  people  who  you  say  am- 
plify. 

Some  of  us  believe  testimony  was  substantially  altered  so  that 
witnesses  would  not  contradict  each  other.  Again,  that's  an  obser- 
vation that  I  make.  That's  our  concern.  I  do  not  expect  you  to  re- 
spond. 

Ms.  Sherburne.  I  would  like  to  attempt  to  respond. 

The  Chairman.  Certainly,  but  I'm  just  suggesting  to  you  that 
that  is  the  concern  as  it  relates  to  that  meeting  and  the  sharing 
of  that  information.  Mr.  Cutler,  you  can  say  that  was  the  proper 
process.  I  believe  that  it  created  a  situation  that  necessitated  us 
going  into  this. 

Mr.  Cutler.  Can  I  point  out  a  factual  discrepancy? 

Senator  Sarbanes.  Let  me  ask  a  couple  of  questions.  When  was 
the  meeting  with  the  lawyers  held? 

Ms.  Sherburne.  It  was  on  July  24. 

Senator  Sarbanes.  Sunday  night,  July  24? 
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Ms.  Sherburne.  Sunday,  July  24. 

Senator  Sarbanes.  That  was  to  review  the  testimony  that  Mr. 
Cutler  was  going  to  give;  is  that  correct,  to  see  whether  they  had 
suggestions  that  some  of  it  was  not  accurate  or  unfair  or  inac- 
curate; is  that  correct? 

Ms.  Sherburne.  That's  correct. 

Senator  Sarbanes.  When  did  Mr.  Cutler  give  that  statement? 

Ms.  Sherburne.  He  gave  it  on  July  26. 

Senator  Sarbanes.  Tuesday,  July  26? 

Ms.  Sherburne.  Yes,  sir. 

Senator  Sarbanes.  The  meeting  was  on  Sunday  night,  July  24? 

Ms.  Sherburne.  That's  correct. 

Senator  Sarbanes.  Did  anyone  give  testimony  to  Congressional 
Committees,  either  House  or  Senate,  on  this  matter  before  Mr. 
Cutler  gave  testimony  in  open  session  on  Tuesday,  July  26? 

Mr.  Cutler.  No. 

Ms.  Sherburne.  No,  Mr.  Cutler  was  the  very  first  witness. 

Senator  Sarbanes.  So  now,  if  you  are  concerned  that  the  Cutler 
statement  was  used  by  witnesses  when  they  came  before  the  Com- 
mittee, the  Cutler  statement  was  public  record  before  any  of  those 
witnesses  appeared;  is  that  not  correct? 

Ms.  Sherburne.  That's  right. 

Mr.  Cutler.  May  I  add  to  that,  Senator  Sarbanes,  that  on  July 
29,  the  Treasury  distributed  to  all  the  witnesses  copies  of  all  the 
transcripts,  and  that  Mr.  Altman  did  not  testify  until  August  2, 
and  Mr.  Ickes  did  not  testify  until  August  4.  So  that  by  July  29, 
they  had  copies  of  all  of  the  transcripts. 

Senator  Sarbanes.  In  fact,  when  the  report  was  published,  the 
transcripts  were  published  with  it. 

Mr.  Cutler.  You  mean,  that's  the  OGE  report. 

Senator  Sarbanes.  The  OGE  report? 

Mr.  Cutler.  That's  July  31,  I  believe. 

Senator  Sarbanes.  That  took  place  before  any  of  these  witnesses, 
on  which  the  focus  is  now,  testified. 

Mr.  Cutler.  Right.  My  copy  of  that  report  is  dated  June  30. 

Senator  Sarbanes.  July? 

Mr.  Cutler.  July,  I'm  sorry. 

Senator  Sarbanes.  Now,  Mr.  Chairman,  this  is  mirrors  inside  of 
mirrors.  What  we  have  here  is  a  situation  in  which  it's  asserted 
that  these  people  somehow  got  information  improperly.  In  fact,  the 
people  who  testified  came  after  this  material  had  been  put  on  the 
public  record. 

Now,  the  purpose,  as  I  understand  it,  of  your  meeting  with  the 
lawyers  to  review  the  draft  was  to  give  them  an  opportunity  to 
comment  on  the  nature  of  the  chronology;  is  that  correct? 

Mr.  Cutler.  Correct. 

Senator  Sarbanes.  Perfectly  appropriate  thing  to  do.  That  was 
done  on  a  Sunday  night.  And  you  were  going  to  testify  on  a  Tues- 
day morning? 

Mr.  Cutler.  Right. 

Senator  Sarbanes.  The  next  Tuesday  morning? 

Mr.  Cutler.  Correct. 

Senator  Sarbanes.  No  one  testified  before  you  testified? 

Mr.  Cutler.  Correct. 
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Senator  Sarbanes.  So  when  you  testified,  you  laid  your  report 
out  on  the  public  record,  every  witness  to  follow  subsequently  had 
your  report,  everyone  had  your  report.  It  was  in  the  public  domain. 
The  press  had  your  report. 

Mr.  Cutler.  Right. 

Senator  Sarbanes.  In  fact,  I  think  the  press  printed  large 
chunks  of  your  report,  if  I  recall  correctly,  and  the  witnesses 

Mr.  Cutler.  I  hope  they  did,  but  I  don't  remember. 

Senator  Sarbanes.  Well,  I  think  that  was  the  case.  I'm  going  to 
yield  to 

Senator  DODD.  Mr.  Chairman,  just  on  this  point,  and  I  think  it's 
a  very  important  point,  this  gets  to  the  reality.  But  what  I  was  get- 
ting at  earlier  and  what  we're  doing  here  in  a  sense  is  there  are 
sort  of  three  fact  situations.  You  get  a  witness  that  says  well,  I 
don't  recall.  The  immediate  accusation  is  you're  being  disingen- 
uous. If  you  have  witnesses  with  conflicting  testimony,  the  allega- 
tion is  someone's  lying.  If  you  have  witnesses  that  have  consistent 
statements,  it's  a  conspiracy. 

This  is  getting  ridiculous.  So  you're  trapped  no  matter  what  you 
say.  I  don't  remember.  Different  recollections  are  consistent  ones. 
You  are  either  disingenuous,  lying,  or  conspiracy,  and  that's  just 
foolishness. 

Mr.  Cutler.  It  goes  back  to  the  point  that  if  you're  in  public  of- 
fice, you're  suspect  until  you  prove  the  contrary. 

Senator  Sarbanes.  Mr.  Ben-Veniste. 

Mr.  Ben-Veniste.  With  respect  to  the  agreement  that  you  had 
reached  with  Secretary  Bentsen,  let  me  review  that  again.  That 
was  not  any  secret  agreement  that  you  had  with  respect  to  your 
ability  to  make  use  of  the  work  product  that  was  being  done  by  the 
Inspectors  General  under  his  aegis  and  control? 

Mr.  Cutler.  The  fact  that  we  would  cooperate  and  exchange  in- 
formation was  publicly  stated  on  June  30. 

Mr.  Ben-Veniste.  There  wasn't  any  question  about  the  fact  that 
you  had  requested — June  30 

The  Chairman.  July. 

Mr.  Ben-Veniste.  No,  June  30,  a  month  before.  I  want  to  empha- 
size that  this — and  I  believe  Secretary  Bentsen  testified  and  I  be- 
lieve it  is  clear  from  your  deposition  and  your  testimony  here 
today — that  it  was  publicly  stated  that  you  wished  to  cooperate  to 
the  fullest  extent  possible,  given  the  time  constraints,  to  share  in- 
formation to  the  best  of  your  abilities;  is  that  correct? 

Mr.  Cutler.  That  is  correct. 

Mr.  Ben-Veniste.  Secretary  Bentsen,  having  given  you  that  as- 
surance, the  mechanics  were  left,  the  logistics  of  how  that  would 
be  implemented  was  left  to  staff;  correct? 

Mr.  Cutler.  Correct. 

Mr.  Ben-Veniste.  So  that  by  the  time  July  22  rolled  around, 
having  in  mind  the  time  that  you  would  likely  be  giving  your  testi- 
mony, it  was  then  in  your  view,  I  take  it,  about  the  right  time  for 
this  sharing  to  take  place? 

Mr.  Cutler.  It  was  past  the  right  time,  as  far  as  we  were  con- 
cerned. 

Mr.  Ben-Veniste.  So  on  July  23  you  finally  got  the  transcripts. 
Senator  Sarbanes,  I  think,  has  laid  out  beyond  any  question  the 
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fact  that  all  of  the  information  contained  in  those  transcripts, 
which  were  then  utilized  to  provide  your  testimony,  was  all  out 
there  on  the  public  record  for  anyone  to  see  before  any  witness 
gave  their  fourth  version  under  oath  of  the  events;  is  that  correct? 

Mr.  Cutler.  That  is  correct. 

Mr.  Ben-Veniste.  Now,  finally,  an  issue  has  been  raised.  It's 
been  suggested  earlier,  and  now  identified,  that  somehow  Mr.  Ickes 
was  provided  information  through  some  surreptitious  means  that 
allowed  him  to  tailor  or  change  some  testimony. 

Now,  it  is  my  understanding  that  Mr.  Ickes,  in  his  deposition  be- 
fore the  Senate  Committee,  on  one  particular  question  had  re- 
quested the  opportunity  to  review  notes  to  refresh  his  recollection. 
For  reasons  that  escape  me  entirely,  he  was  denied  that  oppor- 
tunity. He  was  encouraged  to  guess  in  the  absence  of  being  able  to 
refresh  his  recollection  with  his  own  notes.  He  guessed  wrong,  as 
it  turned  out. 

Senator  DODD.  In  fact,  if  the  Counsel  will  yield,  I  recall  it  be- 
cause I  asked  the  questions.  His  lawyers,  Mr.  Bennett  specifically, 
as  I  read  the  transcript,  said  guess.  It  was  his  lawyer's  advice  to 
Mr.  Ickes  to  guess  at  what  was  said. 

Mr.  Ben-Veniste.  Now,  that  testimony,  if  I  understand  your  tes- 
timony here  today,  Mr.  Ickes'  testimony  before  the  Senate  Commit- 
tee, in  deposition,  before  his  public  testimony  was  to  occur,  that 
testimony  was  commented  upon  publicly  prior  to  the  time  Mr.  Alt- 
man  gave  his  testimony;  is  that  correct? 

Ms.  Sherburne.  That's  correct. 

Mr.  Ben-Veniste.  So  Mr.  Altman  well  knew  that  Mr.  Ickes  had 
made  an  error,  and  as  I  recollect  the  transcript  of  the  testimony, 
Mr.  Altman  said  so  in  his  testimony;  is  that  correct? 

Ms.  Sherburne.  That's  right. 

Mr.  Ben-Veniste.  Now,  Mr.  Altman  presumably  would  have  had 
the  benefit  of  knowing  what  Mr.  Ickes  had  said  by  reason  of  the 
fact  that  this  had  been  publicly  discussed.  Mr.  Ickes'  attorneys,  cer- 
tainly after  his  deposition,  would  be  in  a  position  to  know  that  his 
client  had  spoken  incorrectly  and  would  have  wanted  to  correct 
that.  Is  there  any  reason  why  Mr.  Altman,  by  the  time  of  his  testi- 
mony, should  not  have  known  that  Mr.  Ickes  had  testified  incor- 
rectly and  had  documentary  evidence  to  correct  that  testimony? 

Ms.  Sherburne.  No,  it  was  a  matter  of  public  record  by  that 
time. 

Mr.  Ben-Veniste.  So  I  come  back  to  the  question  that  I  have 
tried  to  pose  to  witnesses  throughout  3  full  days  of  hearings  here. 
Did  anything  bad  happen  as  a  result  of  a  joint  investigation  and 
some  sharing  of  information  between  Treasury  and  the  White 
House  that  took  place? 

Ms.  Sherburne.  No. 

Mr.  Ben-Veniste.  Mr.  Cutler. 

Mr.  Cutler.  Not  only  did  nothing  bad  happen,  but  I  think  we 
can  underline  that  nothing  happened  as  a  result  of  any  information 
we  imparted  to  anyone  because  we  did  not  impart  any  information 
based  on  these  transcripts. 

The  Chairman.  I  think  we're  close  to  wrapping  it  up. 

Mr.  Chertoff.  Mr.  Cutler,  I  just  want — ^you  were  asked  about 
this  June  30  comment  which  you  mentioned  in  your  opening  state- 
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merit.  What  you  said  publicly  was,  "We  will  be  coordinating  with 
the  Treasury  with  respect  to  interviews  and  factual  information  on 
the  Treasury  side  and  the  White  House  side."  That's  it;  right? 

Mr.  Cutler.  That's  it. 

Mr.  Chertoff.  You  didn't  say  anything  about  getting  transcripts 
or  getting  sworn  statements;  correct? 

Mr.  Cutler.  Right,  and  at  that  time,  we  had  no  understanding 
about  transcripts.  We  were  talking  about  various  methods  of  col- 
laborating. We  already  had  agreed  on  the  exchange  of  documents 
and  we  were  talking  about  such  things  as  White  House  lawyers 
being  present  at  the  IG  depositions  or  some  substitute  for  that,  and 
that  we,  in  response  to  the  specific  request  by  the  IG's,  would  make 
our  White  House  witnesses  available  for  depositions,  in  addition  to 
the  informal  interviews  we  were  conducting  with  them. 

Mr.  Chertoff.  Did  you  know  that  the  Inspector  General  from 
the  RTC  had  expressed  to  Ms.  Sherburne  on  July  5  her  strong  ob- 
jection to  furnishing  transcripts? 

Mr.  Cutler.  Well,  I  received  daily  reports  from  Ms.  Sherburne 
and  Ms.  Cheston  as  to  what  was  happening  so  I  must  have  heard 
that  with 

Mr.  Chertoff.  Did  you  get  that  one? 

Mr.  Cutler.  I  heard  that  problems  had  arisen  at  the  July  5 
meeting. 

Mr.  Chertoff.  The  problem  was  the  investigators  thought  it  was 
bad  investigative  practice  to  do  it.  Did  that  concern  you? 

Mr.  Cutler.  Well,  they  were  talking  about  what  IG's  normally 
do.  It  wasn't  necessarily  that  it  was  a  bad  idea  for  the  Treasury 
investigation  and  the  'Wtiite  House  investigation  to  be  conducted  in 
cooperation.  Indeed  they  asked  us  would  we  make  our  White  House 
witnesses  available.  They  could  not  command  them.  They  told  you 
the  other  day  they  had  no  subpoena  power.  They  needed  our  co- 
operation just  the  way  we  needed  theirs. 

Mr.  Chertoff.  Well,  did  you  have — was  this  used  as  a  whip  over 
them? 

Mr.  Cutler.  No. 

Mr.  Chertoff.  Give  us  the  transcripts  or  we  won't  give  you  the 
witnesses? 

Mr.  Cutler.  No,  we  gave  them  the  witnesses  long  before  we  got 
the  transcripts. 

Mr.  Chertoff.  Did  you  understand  the  RTC  Inspector  General 
had  an  objection  to  it,  and  did  that  worry  you? 

Mr.  Cutler.  Mr.  Chertoff,  all  I  can  ask  you  is,  based  on  what 
the  RTC  objection  was,  how  would  it  have  been  possible  to  conduct 
our  investigation  of  what  had  actually  happened  if  the  Treasury  po- 
sition was  you  cannot  see  anything  that  we  learned  in  the  course 
of  our  investigation?  How  could  we  have  done  it?  How  could  they 
have  done  it  without  access  to  our  people? 

Mr.  Chertoff.  There  is  no  question  they  wanted  access  to  your 
people.  But  I  still  don't  have  any 

Mr.  Ben-Veniste.  Why  not  answer  the  question  Mr.  Cutler  is 
asking.  It's  a  reasonable  question. 

Mr.  Chertoff.  I  am  happy  to  answer  the  question.  I  think  the 
question,  Mr.  Cutler,  boils  down  to  an  observation  that  Senator 
D'Amato  made  last  year.  If  you  want  to  talk  about  the  big  picture, 
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maybe  that's  what  the  big  picture  is,  and  maybe  it's  not  the  big  pic- 
ture for  people  in  Washington. 

Maybe  it's  the  big  picture  for  people  from  New  Jersey  like  where 
I  come  from.  If  you  are  investigating  people,  you  cannot  also  be  de- 
fending them  and  the  fact  of  the  matter  is  what  happened  here  is 
that  the  process  of  your  investigation  took  place  at  the  same  time 
that  you  were  in  the  process  of  defending  the  White  House  against 
what  you  testified  in  your  own  deposition  was  what  you  regarded 
as  unfair  attacks. 

Now,  I  have  no  doubt  about  your  personal  ethics,  but  the  rules 
of  conflicts  of  interest  and  the  rules  of  the  road  that  every  other 
practicing  lawyer  operates  under  say  you  can  only  serve  one  master 
at  a  time.  If  you  investigate  somebody,  you  investigate  them.  If  you 
defend  somebody,  you  defend  them.  The  right  side  of  the  brain 
can't  be  investigating  while  the  left  side  of  the  brain  is  defending. 
That  is  what  perhaps  the  problem  with  your  investigation  was. 

Mr.  Cutler.  May  I  respond  to  that? 

Senator  DODD.  Or  prosecuting,  I  might  add. 

Mr.  Cutler.  It  is  possible  to  walk  and  chew  gum  at  the  same 
time. 

Are  you  suggesting  that  a  President  of  the  United  States  cannot 
look  into  the  conduct  of  his  own  people  and  decide  whether  any  re- 
medial measures  are  required?  Are  you  suggesting  that  he  is  not 
free  to  pick  someone  to  do  that  who  is  not  previously  involved  in 
the  matters  that  occurred?  Are  you  suggesting  that  it  is  up  to  the 
Congress  to  lay  down  a  prescription  as  to  whether  the  President 
must  have  an  Inspector  General? 

I  really  don't  understand  your  theory.  It  is  perfectly  possible  for 
an  ethical  lawyer  to  make  a  hard-hitting  factfinding  investigation. 
I  have  heard  no  criticisms  of  my  investigation  other  than  the  proc- 
ess. No  one  has  complained  that  we  overlooked  anything  or  that  we 
were  too  gentle  on  some  of  the  people  involved  so  far  as  I  know, 
or  that  we  misinterpreted  the  ethical  regulations. 

Having  done  that,  that's  finished,  done.  It  is  perfectly  appro- 
priate, I  believe,  for  the  same  person  to  defend  the  institution  of 
the  White  House  and  to  defend  people  in  the  White  House  who  are 
charged  with  lies,  this  that  or  the  other  thing  which,  on  the  basis 
of  the  report,  are  untrue.  What  is  wrong  with  that? 

Mr.  Chertoff.  So  what  you  did,  Mr.  Cutler,  was  you  were  an 
independent  hard-hitting  investigator  until  July  25  or  26,  and  then 
on  July  26,  you  converted  into  a  defense  attorney  reacting  against 
lies  in  meeting  with  the  witnesses  and  preparing  them.  Is  that 
what  happened  really? 

Mr.  Cutler.  We  were  meeting  with  witnesses  throughout,  Mr. 
Chertoff,  as  you  know.  First  to  interrogate  them;  later  when  the 
hearings  were  scheduled,  to  help  prepare  them  in  the  normal  way 
in  addition  to  the  preparation  they  were  getting  from  their  own  pri- 
vate counsel. 

Mr.  Chertoff.  Isn't  this,  you  know,  this  phenomenon 

Mr.  Cutler.  What  is  your  suggestion  as  to  what  should  have 
been  done? 

Mr.  Chertoff.  Perhaps  what  should  have  happened,  Mr.  Cutler, 
is  either  the  President  should  have  asked  the  Inspectors  General 
to  do  the  complete  factfinding  on  the  White  House  side  as  well  as 
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the  Treasury  side,  or  maybe  they  should  have  brought  in  someone 
detailed  from  another  Department  to  do  it,  or  maybe  White  House 
Counsel  should  have  done  it  and  then  stepped  back  from  the  proc- 
ess of  preparing  the  witnesses  to  testify  and  meeting  with  them  be- 
fore their  testimony. 

Senator  DODD.  May  I  inquire,  is  that  the  view  of  the  Majority 
that  henceforth  that  this  is  the  way  things  ought  to  be  done?  I 
mean  that's  very  intriguing 

The  Chairman.  I  don't  think  that  the  Majority  is  going  to  at- 
tempt to  do  anything  other  than  to  ascertain  whether  there  was  an 
abuse  of  power,  or  whether  the  investigations  as  conducted  com- 
ported with  the  facts  and  was  conducted  properly. 

The  fact  is — and  I  think  it  has  been  mentioned  by  some  and  we 
may  never  agree  on  this — that  it  places  someone  in  an  absolutely 
impossible  position.  I  think  I  mentioned  this  to  you,  Mr.  Cutler,  be- 
fore. I  certainly  mentioned  it  to  Mr.  Altman,  and  I  mentioned  it  on 
the  Senate  floor. 

It's  the  same  where  the  person  who  is  undertaking  the  investiga- 
tion is  also  a  person  in  a  particularly  important  position  for  the 
very  people  who  will  be  investigated.  Whether  as  the  head  of  RTC 
or  in  your  case  Counsel  to  the  President. 

Yes,  certainly  the  President  should  have  the  ability  to  appoint 
someone  to  conduct  an  investigation.  But  then  does  that  person 
come  forward  and  take  on  the  other? 

I  just — but  again,  reasonable  people  may  disagree — have  a  dif- 
ference of  opinion.  My  friend  and  colleague  and  I  have  a  difference 
of  opinion  and  I  don't  think  we  serve  any  useful  purpose  to  con- 
tinue this  dialogue. 

I  think  you  have  very  clearly  put  forth  your  position,  what  you 
did,  how  it  came  about.  I  think  we  understand  it.  I  think  that, 
again,  Mr.  Chertoff  put  forth  a  view  as  to  how  this  situation  could 
become  very  difficult  if  not  impossible  given  the  circumstances. 
This  happened.  We're  not  going  to  change  it.  So  we're  going  to  do 
the  best  we  can  to  fulfill  our  challenge. 

I  turn  to  my  colleague  and  my  friend.  Senator  Sarbanes;  if  your 
side  has  anything  further  to  examine,  please  continue. 

Senator  Sarbanes.  Well,  Mr.  Chairman,  I  take  it  we  are  coming 
to  a  conclusion  here;  is  that  correct? 

The  Chairman.  I  would  hope  so. 

Senator  Sarbanes.  I  just  want  to  make  some  final  observations. 
I  very  much  regret  what  transpired  over  the  last  few  minutes.  I 
don't  think  the  failure  to  show  any  substance  which  I  think  has 
clearly  been  the  case  or  even  to  really  show  any  problem  with  the 
process  ought  to  then  lead  to  what  I  perceive  as  a  veiled  personal 
assault  on  Mr.  Cutler. 

I  think  it's  quite  clear  to  me  that  he  behaved  in  a  forthright  and 
ethical  manner  throughout  this.  In  fact,  I  am  puzzled.  The  Chair- 
man himself  said  on  two  occasions — once  when  we  had  Secretary 
Bentsen  here,  just  a  couple  days  ago,  "Well,  that's  what  disturbs 
this  Senate" — I  am  quoting  Chairman  D'Amato — "and  let  me  say 
that  I  was  not  aware  of  the  restrictions  that  you  had  placed,"  this 
was  on  transmitting  the  depositions,  "and  had  that,  had  the  letter 
intent  of  that  restriction  been  followed  through,  we  would  not  have 
even  have  had  this  inquiry." 
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Now,  the  letter  intent  was  followed  through.  Of  course  we're  still 
having  the  inquiry,  but  nevertheless — and  then  also  earlier  last 
year  with  Secretary  Bentsen.  Mr.  Chairman,  if  I  might  make  a 
point  to  tell  you,  I  understand  sending  the  depositions  over  to  Mr. 
Cutler,  I  think  that  is  a  closed  question. 

The  Chairman.  You  know  I  don't  mean  to 

Senator  Sarbanes.  I  invite  you  to  interrupt  but  I  quoted  you  and 
you  obviously  should  respond  to  it. 

The  Chairman.  The  fact  of  the  matter  is  sending  over  and  shar- 
ing information  is  one  thing.  But  when — and  my  point  is,  when 
those  summaries  are  made  available  in  whatever  form,  whether 
they're  shared  by  way  of  a  briefing  prior  to  the  report  being  pre- 
pared, or  whether  there  is  a  summary  which  is  actually  sent  to  a 
potential  witnesses'  lawyer,  that  goes  beyond — that  is  something 
that  I  do  find  troubling.  There  is  the  distinction. 

Senator  Sarbanes.  All  right,  Mr.  Chairman.  The  depositions, 
none  of  them  were  made  available.  One  summary  was  made  avail- 
able to  the  lawyer  of  a  witness  who  was  never  called  before  the 
Committee.  Everyone  else  testified  after  Mr.  Cutler's  opening  state- 
ment and  after  the  depositions  were  made  public.  So  to  the  extent 
their  testimony  would  be  shaped  or  influenced  by  it,  the  material 
that  would  shape  or  influence  it  was  on  the  public  record.  It  was 
not  gained  through  these  people  in  a  nonpublic  fashion.  That's  just 
the  fact  of  the  matter.  Now  given  that 

The  Chairman.  I  disagree.  The  meeting  that  took  place  on  Sun- 
day evening.  I  would  suggest  it's  highly  unusual  to  give  these  coun- 
sels the  opportunity  to  review  the  proposed  testimony  that  Mr. 
Cutler  was  going  to  make. 

Senator  Sarbanes.  It's  your  view  that  that  would  enable  them 
to  shape  the  testimony  of  their  clients;  is  that  right? 

The  Chairman.  I  am  just  telling  you  that's  a  fact.  That's  what 
took  place.  I  find  it  extraordinary  that  this  would  be  the  investiga- 
tive process.  I  just  do. 

Senator  Sarbanes.  Is  your  concern  about  that  that  they  would 
then  use  that  to  shape  the  testimony  of  their  clients? 

The  Chairman.  The  fact  is  it  should  not  have  taken  place. 

Senator  Sarbanes.  Oh,  no,  we  don't 

The  Chairman.  You  think  it  should? 

Senator  Sarbanes.  What  is  the  harm  that  flowed  from  it?  That 
their  clients'  testimony  would  be  shaped  and  influenced  by  that? 

The  Chairman.  The  fact  of  the  matter  is  that  witnesses  that  are 
going  to  come  before  should  not — ^their  attorney  should  not  have 
been  told  and  had  before  them  the  very  report  and  testimony  be- 
fore Congress  got  what  Mr.  Cutler  was  going  to  offer. 

Senator  Sarbanes.  Because  they  would  then  use  it  with  their  cli- 
ents? 

The  Chairman.  Well,  it  opens  the  door  to  all  kinds  of  use.  It 
opens — notwithstanding  that  he  testified 

Senator  Sarbanes.  On  Tuesday  morning  he  gave  that  statement 
in  public  testimony- 


The  Chairman.  — on  Tuesday  witnesses  were- 


Senator  Sarbanes.  — their  clients  followed  them  thereafter. 
The  Chairman.  That's  a  far  different  situation  than  having  that 
48  hours  before,  before  this  Committee  or  before  anyone  else  and — 
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absolutely  extraordinary,  I  find  it  to  be  extraordinary  and  some 
Senators  very  much  question  how  it  is  and  why  it  is  that  process 
was  utilized. 

Senator  Sarbanes.  Well,  we  know  Senators  are  scratching  very 
hard  to  find  something  to  question.  I  think  this  is  a  very  clear  ex- 
ample of  it.  I  mean,  no  witness'  testimony  could  have  been  shaped 
by  this  because  the  material  was  put  on  the  public  record  on  Tues- 
day morning.  Now 

Mr,  Cutler.  If  I  can  just  interject  for  a  minute.  It  was  the  prac- 
tice of  the  Treasury  to  make  all  of  the  transcripts  available  to  all 
the  witnesses  before  they  testified  so  that  they  could  have  an  op- 
portunity to  testify  as  truthfully  as  they  possibly  could. 

Mr.  Chertoff.  My  question,  Mr.  Cutler,  is 

Senator  Sarbanes.  Go  ahead. 

Mr.  Chertoff.  My  question,  Mr.  Cutler,  is  somewhat  different. 
It  just  comes  down  to  the  issue  you  opened  on.  In  many  ways  all 
of  this  unraveled  because  of  an  AP  story  of  an  interview  you  gave 
on  May  5,  1995,  in  which  you  were  quoted  as  saying: 

If  we  found  inconsistencies,  we  would  go  back  to  White  House  officials  and  go 
back  over  testimony  they  gave  us  and  then  we  would  say  we  have  heard  other  re- 
ports. I  think  it  was  perfectly  appropriate  to  say  that  this  is  your  testimony  to  us. 
There  is  conflicting  testimony,  are  you  sure  that's  what  you  said. 

Now,  first  of  all,  did  you  say  that? 

Mr.  Cutler.  In  substance  I  said  that  to  the  reporter,  that  is 
correct 

Mr.  Chertoff.  Now 

Mr.  Cutler.  — but  I  was  not  aware  at  that  time  that  these  tran- 
scripts had  been  received  too  late  for  that  purpose.  It  was  a  very 
academic  discussion.  What  I  was  saying  was  even  if  we  had  done 
it,  it  would  have  been  perfectly  appropriate  to  do  because  that  is 
not  a  sharing  of  the  transcripts. 

Mr.  Chertoff.  Let  me  come 

Mr.  Cutler.  That  is  what  all  good  investigators,  at  least  outside 
the  criminal  context  and  sometimes  even  within  the  criminal  con- 
text, do. 

Mr.  Chertoff.  Let  me  come  back  to  that  for  a  second,  Mr.  Cut- 
ler. I  just  wanted  to  establish  that  the  quotes  are  accurate;  right? 
You  did  say 

Mr.  Cutler.  In  substance  they  are  accurate  quotes  of  what  I 
said.  I  explained  all  of  this  in  my  own  direct  statement. 

Mr.  Chertoff.  I  understand  but  you  understand  that  that's  why 
we  want  to  ask  questions  to  make  sure  we  understand  the  expla- 
nation. Otherwise 

Senator  Sarbanes.  You  will  need  to  explain  it  again,  even 
though  it  was  in  your  opening  statement  since  Mr.  Chertoff  has  put 
this  line  of  questioning  out  there.  So  you'd  better — ^you  should 

Mr.  Chertoff.  I  just  want  to  make  sure  we  have  it  step  by  step. 
Given  that  it's  correct,  your  explanation  to  us  is  that  when  you 
were  caught  unprepared  or  unaware,  you  hadn't  focused  on  it  and 
therefore  you  didn't  remember  the  sequencing  of  when  you  got  the 
transcripts  as  opposed  to  when  you  talked  to  the  White  House  offi- 
cials; is  that  it?  Is  that  your  understanding? 

Mr.  Cutler.  I  didn't  remember  whether  we  had  the  Treasury 
transcripts  when  we  interviewed  White  House  officials. 
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Mr.  Chertoff.  In  fact,  what  the  quote  says  is:  "If  we  found  in- 
consistencies, we  would  go  back  to  White  House  officials  and  go 
back  over  testimony  they  gave  us."  Would  you  agree  with  me  that 
that  quote  indicates  that  this  process  of  going  back  was  something 
that — in  the  quote  itself  was  something  that  occurred  after  you  had 
completed  your  interviewing  of  the  White  House  witnesses? 

Mr.  Cutler.  Certainly  after  we  had  completed  our  initial  inter- 
views, although  there  may  be  some  interviews  that  we  didn't  even 
initiate  until  after  we  had  received  information  from  others. 

Remember,  as  Ms.  Sherburne  told  you,  we  did  receive  a  few  tran- 
scripts from  the  lawyers  who  were  given  the  transcripts  of  their 
own  clients'  testimony,  in  accordance  with  normal  procedures. 

Mr.  Chertoff.  So  you  would  agree  with  me  that  the  quote  itself 
is  perfectly  consistent  with  the  fact  that  you  received  transcripts 
after  you  had  done  interviews  of  White  House  witnesses.  In  fact, 
that's  exactly  what  the  quote  says  you  did,  you  got  transcripts  after 
your  interviews  and  you  went  back  again? 

Mr.  Cutler.  We  also  have  a  confusion,  Mr.  Chertoff,  in  what  you 
mean  and  what  I  mean  by  "transcripts."  If  you  are  speaking  of  the 
transcripts  we  got  from  Mr.  McHale  on  July  23  subject  to  a  condi- 
tion, I  misremembered  that  we  did  not  receive  those  transcripts 
subject  to  a  condition  until  after  we  had  completed  virtually  all  of 
our  interviews. 

Mr.  Chertoff.  Are  you  acknowledging  to  me  therefore  that,  at 
least  with  respect  to  transcripts  that  you  received  from  sources 
other  than  Mr.  McHale,  like  the  Hanson  transcript  or  the  White 
House  depositions,  that  as  to  those  you  went  back  and  confronted 
witnesses? 

Mr.  Cutler.  That  is  my  understanding  of  what  my  team  did, 
yes. 

Mr.  Chertoff.  So  maybe,  we  are  getting  some  light  on  this.  So 
that,  in  other  words,  there  was  a  category  of  transcripts  you  re- 
ceived before  July  23,  at  least  including  Ms.  Hanson's  and  a  num- 
ber of 

Mr.  Cutler.  May  I  interrupt  you  a  moment?  Someone  is  correct- 
ing me.  If  you  are  suggesting  that  we  gave  transcripts  to  the  wit- 
nesses or  communicated  to  them  the  substance  of  what  was  in 
there,  as  we've  testified,  we  did  not  do  that. 

Mr.  Chertoff.  No,  I'm  suggesting  that 

Mr.  Cutler.  We  had  the  information  from  the  transcripts  in  our 
heads  and  all  we  did  was  to  say  there  may  be  some  conflicting  tes- 
timony, are  you  sure  of  what  you've  told  us. 

Mr.  Chertoff.  That's  exactly  the  point.  That  is  what  the  article 
in  a  sense  triggered.  All  this  said  that  you  were — ^you  had  tran- 
scripts, you  would  go  to  A  and  you'd  say,  you  know,  we  have  other 
information  from  the  other  participant  in  the  conversation 

Mr.  Cutler.  I'm  saying  that  I'm  prepared  to  defend  that.  I  think 
that's  a  perfectly  normal  investigating  lawyer's  practice. 

Mr.  Chertoff.  This  is  really  where  I  want  to  close,  with  this  ar- 
ticle, which  in  a  sense  triggered  the  question  is  that  it  in  fact  was 
the  case  that  you  had  transcripts  of  witness  depositions,  that  you 
used  those  transcripts,  you  didn't  show  them  to  the  witnesses,  but 
you  used  them  to  go  back  to  other  witnesses  and  challenge  them 
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or  confront  them  or  ask  them  about  their  own  testimony  based  on 
information  you  learned  from  these  other  transcripts? 

Mr.  Cutler.  What  I'm  saying  is  we  made  no  such  use  of  the 
McHale  transcripts.  The  other  transcripts  we  had  without  any  con- 
ditions and  we  did  not  communicate — either  read  or  communicate, 
or  in  any  other  way,  indicate  the  substance  of  any  other  individual 
transcript  to  a  White  House  witness  we  were  interviewing. 

Mr.  Chertoff.  My  last  question  is 

Mr.  Cutler.  That  was  perfectly  proper. 

Mr.  Chertoff.  My  last  question  then  is  this,  you  got  the  McHale 
transcripts  on  July  23.  On  July  24  when  you  had  the  meeting  with 
all  the  White  House  lawyers,  was  there  any  of  that  process  of  back 
and  forth  that  took  place  during  that  meeting? 

Mr.  Cutler.  I  don't  understand  your  question. 

Mr.  Chertoff.  During  that — on  July  23  you  got  the  McHale 
transcripts? 

Mr.  Cutler.  Right. 

Mr.  Chertoff.  On  July  24  in  the  evening  you  had  the  mass 
meeting  with  the  lawyers  for  the  White  House  witnesses.  During 
that  meeting  with  the  lawyers  for  the  White  House  witnesses,  did 
you  continue  to  engage  in  the  process  of  going  back  to  lawyers  for 
individual  witnesses  and  raising  or  reconciling  with  transcripts  or 
testimony  you  got  from  others? 

Mr.  Cutler.  All  our  interviews  had  been  completed  by  the  time 
we  got  the  McHale  transcripts. 

Mr.  Chertoff.  So  the  process  of  reconciling  was  not  underway 
on  July  24  during  this  meeting  when  you  called  everybody  to- 
gether? 

Mr.  Cutler.  No,  this  was  a  meeting  for  them  to  look  at  and  com- 
ment upon  the  draft  final  report  relating  to  their  clients. 

Mr.  Chertoff.  Thank  you,  Mr.  Chairman. 

Ms.  Sherburne.  May  I  make  one  final  point? 

The  Chairman.  Certainly. 

Ms.  Sherburne.  I'm  concerned  with  the  suggestion  left  on  the 
record  by  Mr.  Chertoff  that  the  manner  in  which  we  proceeded 
with  this  internal  review  is  highly  unusual  and  inconsistent  with 
standard  practice. 

In  a  prior  life,  which  I  frankly  long  for,  as  a  private  lawyer,  I  had 
been  retained  by  clients  to  conduct  internal  investigations.  In  the 
course  of  that  work,  we  followed  a  procedure — and  this  is  very 
standard  in  the  practice  of  law — a  procedure  where  we  interviewed 
witnesses  and  then  made  preliminary  findings,  sat  down  with  wit- 
nesses and  their  lawyers  and  reviewed  the  preliminary  findings  to 
make  sure  that  we  hadn't  made  any  mistakes,  made  reports  to  a 
board  of  directors  or  whoever  the  client  was,  and  then  participated 
in  the  defense  of  that  conduct  or  the  explanation  of  that  conduct 
with  the  Federal  agency.  I  don't  think  that  that's  highly  unusual 
or  a  practice  that  is  anything  less  than  quite  standard. 

Mr.  Chertoff.  Can  I  just  address  that?  That's  a  very  good  point. 
Because  I  think  it's  important  to  make  one  thing  clear  about  what's 
different  from  the 

Senator  Dodd.  It's  a  comment  at  this  point. 
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Mr.  Chertoff.  The  issue  was  raised  to  me  by  Ms.  Sherburne.  I 
think  I  would  Uke  to  make  sure  my  comment  is  clear  about  what 
the  standard 

Senator  Sarbanes.  It's  a  little  point  and  not  a  big  point. 

The  Chairman.  It's  an  observation.  Mr.  Chertoff,  go  ahead. 

Mr.  Chertoff.  The  question  here  arises,  Ms.  Sherburne,  not  in 
the  setting  in  which,  for  reasons  of  its  own,  the  President,  the 
White  House,  or  a  corporate  president  decides  to  have  an  internal 
investigation.  This  investigation  that  you  conducted  here  occurs 
where  there  are  already  outside  investigations  underway,  much  the 
same  way  as  if  there  was  a  Grand  Jury  investigation  or  an  SEC 
investigation  ongoing  with  witnesses  being  called  for  depositions. 
At  that  point,  beginning  an  internal  investigation  where  you  start 
to  bring  witnesses  in  together  and  give  them  a  version  of  a  draft 
report,  I  think  you  would  acknowledge  to  me  would  expose  the  law- 
yers who  were  doing  that  to  some  criticism  from  the  investigating 
agencies. 

Ms.  Sherburne.  That's  not  consistent  with  the  practice  that  I'm 
familiar  with. 

The  Chairman.  OK.  Senator  Sarbanes,  yes. 

Senator  Sarbanes.  Mr.  Ben-Veniste. 

Mr.  Ben-Veniste.  Well,  I  think  Senator  Dodd's  observation  a  lit- 
tle bit  earlier  about  the  techniques  that  are  used  to  investigate  the 
Medellin  cocaine  cartel  are  somewhat  different  from  what  our  mis- 
sion is  here  and  indeed  what  the  mission  was  of  the  White  House 
when  it  conducted  its  review  of  these  facts.  Throughout  these  hear- 
ings we  have  seen  the  issues  shift  as  each  question  is  raised.  As 
the  question  was  raised,  were  any  transcripts  improperly  transmit- 
ted to  anyone,  that  issue  has  been  closed.  It  has  been  resolved. 

Whether  any  report  by  any  Inspector  General  or  the  Office  of 
Government  Ethics  was  skewed  or  somehow  interfered  with  or  the 
people  who  made  the  report  improperly  pressured,  that  question 
has  been  answered  in  the  negative.  There  was  no  such. 

Each  of  the  people,  even  those  who  were  somewhat  critical  of  the 
process,  who  were  involved  in  conducting  those  investigations  and 
making  those  reports  have  testified  here  that  they  stand  by  the 
conclusions  reached;  that  their  reports  were  a  full,  unbiased,  and 
accurate  result  of  a  complete  inquiry.  Similarly,  the  White  House 
report  by  Mr.  Cutler  has  not  been  assailed  or  attacked  in  terms  of 
its  substance. 

So  in  the  absence  of  any  real  issue,  we  are  left  here  on  day  3, 
after  a  tremendous  amount  of  preparation  and  the  expenditure  of 
time  and  money  by  this  staff  and  by  each  of  the  witnesses  who 
have  appeared  here  for  3  days,  their  attorneys,  their  staff,  we  are 
left  here  with  the  conclusion  that,  although  nothing  wrong  actually 
was  demonstrated  to  happen  and  indeed  there  is  no  doubt  in  my 
mind  that  if  there  was  some  tailoring  of  testimony,  Mr.  Chertoff 
and  others  would  have  found  it,  indeed  we  would  have  been  very 
interested  if  it  had  occurred.  But  it  didn't  occur. 

We  are  left  at  the  end  of  all  of  this  process  with  the  remarkable 
suggestion  that  maybe  Mr.  Cutler  shouldn't  have  done  his  inquiry 
at  all.  That's  what  we're  left  with.  I  am  astonished,  and  I  have  a 
high  threshold  for  surprise  after  25  years  or  so  in  Washington. 
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I  suggested  at  the  beginning  of  all  of  this  that  maybe  public 
hearings  really  weren't  necessary  because  we  had  done  the  work  in 
our  deposition  process,  and  we  had  seen  that  nothing  bad  had  hap- 
pened. I  have  to  say  that  at  the  end  of  all  of  this — and  maybe  I 
have  some  paternity  here  because  being  involved  in  Watergate,  I 
have  seen  how  the  pendulum  has  swung  and  I  think  Mr.  Cutler's 
observation  and  Senator  Dodd's  observation  were  very  astute  be- 
cause a  bad  thing  happened  there,  a  tremendous  abuse  of  Govern- 
ment power  occurred  and  was  exposed,  now  we  think  that  every 
time  there  is  some  mention  in  a  political  or  other  context  of  impro- 
priety that  we  must  raise  a  hue  and  cry  and  put  people  in  the  posi- 
tion that  Senator  Dodd  has  put  them;  that  is,  if  they  tell  the  truth, 
they're  part  of  some  conspiracy.  If  they  get  it  right  or  they  get  it 
wrong,  they  have  no  way  of  going  forward  to  convince  the  American 
people  because  they've  been  put  in  front  of  these  cameras. 

Now  when  I  signed  on 

The  Chairman.  Counsel,  let  me  tell  you  something.  At  a  certain 
point  in  time,  and  I  understand  a  summation,  but  I  respectfully 
disagree  with  your  conclusions.  I  saw  witness  after  witness  who 
couldn't  even  recall  basic  things  like  the  transmission  of  docu- 
ments. Even  when  we  showed  him  the  notes  carefully  taken  by  Ms. 
Sherburne's  associate  he  can't  recall.  He  doesn't  know  when  the 
documents  were  transmitted  or  the  people  who  had  custody  of 
them. 

I  would  suggest  to  you  that  we  have  seen,  in  many  cases,  selec- 
tive memory  failure.  I'm  not  suggesting  that  of  these  two  witnesses. 
On  the  contrary,  I  think  they  have  testified  to  the  best  of  their  abil- 
ity. We  have  differences.  That's  far  different.  If  you  can  tell  me 
that  that  show  was  not  a  spectacle  yesterday,  it  was  a  tragedy.  The 
very  person  who  was  supposed  to  have  custody  of  these  documents 
and  these  depositions  didn't  know  how  they  were  transmitted — ^ba- 
sically refused  to  answer  and  was  nonresponsive.  And  Mr.  Dough- 
erty didn't  remember  the  phone  call  or  the  transmission  or  any  of 
these  events.  Incredible.  And  you  read  this  in  light  of  the  deposi- 
tions that  Mrs.  Sherburne's  colleague  has  provided  us,  Ms.  Cona- 
way.  Now  come  on 

Senator  Dodd.  Mr.  Chairman 


The  Chairman.  — I  understand  and  to  a  certain  extent,  I  agree 
with  Senator  Dodd's  observations  that  if  you're  going  to  take — in 
a  general  sense,  but  to  insinuate  that  the  work  of  the  Committee 
is  somehow  not  proper,  that  we're  finding  fault  with  all  of  the  wit- 
nesses and  all  of  their  testimony  regardless  of  whether  warranted, 
that  is  unfair  to  the  work  of  the  staff,  it  is  unfair  to  the  work  of 
the  Committee  and  to  our  colleagues.  And  I  believe  that  it  goes 
well  beyond 

Mr.  Ben-Veniste.  Chairman  D'Amato,  I  didn't  say  that  and  with 
respect  to  the  transmittal  of  these  summaries,  it  occurred  on  July 
27,  4  days  after  the  transcripts  themselves  went  forward,  a  day  or 
so  before  Senator — Mr.  Cutler  rather,  made  his  testimony. 

All  of  that  is  put  in  its  proper  context  and  we  come  up  with,  so 
what?  Did  something  bad  happen?  No,  it  didn't.  That  was  the 
point.  When  we  do  these  investigations  and  we  have  amassed  all 
of  this  information,  we  have  to  get  to  a  point  with  saying  is  there 
something  important  here. 
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The  Chairman.  I  respectfully  suggest  to  Counsel  there  will  be  an 
opportunity  to  make  findings.  You  may  or  may  not  agree  with  the 
Majority.  You  may  in  some  instances.  You  have  a  right  to  write  a 
Minority  report,  but  let's  gather  the  facts. 

For  you  to  say  at  this  point  in  time  that  this  is  a  waste  of  effort 
and  time,  I  respectfully  disagree. 

Senator  DODD.  Mr.  Chairman,  I  don't  think  that  was  said  and 
also  I  think  it's  fair,  look,  we're  not — there  is  suggestions  on  the 
part  of  Mr.  Chertoff  and  so  forth  that  in  fact  something  terribly 
wrong  happened.  I  mean  that's  quite  clear.  Let's  not  kid  ourselves. 

But  I  think  what  the  point  that  Counsel  was  trying  to  make  is 
that  we  ought  to  try  and  resolve  issues  where  we  can  without  nec- 
essarily having  to  go  into  3  days  of  public  hearings. 

A  lot  of  what  we've  talked  about  over  the  last  2  days,  despite 
faulty  memories  or  whatever  may  have  been  inconsistent,  to  draw 
that  there  were  conclusions  here  that  something  bad  happened,  I 
think  a  good  part  of  it — and  this  is  a  fair  comment  to  make — that 
a  good  part  of  this  could  have  been  resolved  without  having  to  go 
through  a  public  hearing  process. 

The  point  I  tried  to  make  earlier,  because  I'm  sure  people  have 
watched  this  for  3  days  and  are  trying  to  sort  what  this  is  all 
about,  I  come  back  to  the  point  I  was  trying  to  make  earlier;  that 
is,  that  we  have  an  investigation  of  an  investigation  conducted  by 
the  Special  Investigator.  I  mean  this  is  why  many  people  hate 
Washington,  I  sense,  because  they  wonder  what  we're  doing  here. 
In  a  sense,  I  think  that's  a  fair  observation  to  make  at  the  end  of 
3  days.  I  respect  the  Chairman's  point,  but  respect  ours  as  well 
here.  This  is  3  days  of  hearings  on  something  that  a  good  part  of 
this,  if  not  all  of  it,  but  a  good  part  of  it  could  have  been  resolved 
by  just  Counsels  doing  their  normal  inquiries  through  people  and 
coming  to  the  conclusion  we've  reached  now  after  3  days.  This  is 
why  people  get  angry  about  what  we  do  here.  We  spent  3  days  on 
this.  That's  an  observation. 

The  Chairman.  Sure.  I  think — and  the  Senator  was  not  here, 
and  I'm  not  suggesting  that  you  were  not  advised,  but  when  the 
investigators  themselves  indicate  that  they  were  overridden,  that 
they  were  not  happy  and  supportive  of  the  manner  in  which — and 
I'm  talking  about  the  RTC  investigators — the  investigation  was 
conducted,  it  was  very  obvious.  Now  again,  after  reading  the  tran- 
script, my  colleague  may  disagree,  but  we  have  to  take  the  totality 
of  this.  But  you  can't  say  there's  no  reason  for  this  when  the  actual 
investigators  testified  before  this  Committee  that  they  were  dis- 
turbed by  the  process. 

I  don't  think  we  should  start  to  attempt  to  recount  those  things 
that  some  of  us  find  disturbing.  I  understand,  as  it  relates  to  many 
of  my  colleagues'  observations,  and  indeed  in  some  cases,  the  public 
hearings  are  painful,  they're  difficult  for  everyone  including  all  of 
the  Members  here  on  both  sides. 

Senator  Sarbanes.  Mr.  Chairman. 

The  Chairman.  Yes,  Senator  Sarbanes.  I  would  like  to  attempt. 
Senator 

Senator  Sarbanes.  I'll  be  very  brief 

The  Chairman.  Thank  you. 
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Senator  Sarbanes.  Mr.  Chairman,  first  of  all,  let  me  say  that  I 
think  questions  that  were  raised  yesterday  were  fully  answered 
here  today  by  Mr.  Cutler  and  Ms.  Sherburne.  You  made  reference 
to  the  witness  yesterday  who  couldn't  recollect  and  both  Ms.  Sher- 
burne and  by  reference  Ms.  Conaway  in  their  depositions  in  effect 
said  well,  this  is  what  happened  and  that  seems  to  me  to  be  what 
happened 

The  Chairman.  And  I  believe  them,  absolutely. 

Senator  Sarbanes.  — so  we're  putting  that  to  rest. 

My  concern  is  in  the  course  of  these  I  think  rather  definitive  an- 
swers being  given  here  today,  the  process  shifted  until  at  the  end, 
Counsel,  in  my  judgment,  in  effect  made  an  attack  on  Mr.  Cutler. 

Mr.  Cutler's  response  to  that,  I  thought  in  a  general  way,  was 
that  it's  possible  to  walk  and  chew  gum  at  the  same  time,  but  the 
implication  of  that  line  of  questioning  to  Mr.  Cutler  I  found  very 
distressing. 

I  share  the  view  of  my  colleague,  Senator  Dodd,  earlier  when  he 
spoke.  I  mean  I  think  Mr.  Cutler  was  seeking  the  truth.  He  was 
trying  to  find  out  what  happened.  If  you  have  conflicting  reports, 
you  try  to  ascertain  that.  This  is  a  man  who's  recognized  within  the 
profession  as  an  expert  on  ethics.  President  Bush  made  him  a 
Member  of  the  Commission  on  Federal  Ethics  Law  Reform,  and  he 
played  a  part  in  developing  the  legislative  proposals  that  flowed 
from  that  report. 

So  I  thought  that  was  untoward  what  occurred  here,  and  I  just 
want  to  close,  since  it's  my  alma  mater,  Princeton  last  year  gave 
Mr.  Cutler  an  honorary  degree.  I'm  interested  in  that.  I  mean,  I  fol- 
low those  every  year  because  Princeton  only  gives  about  8  or  10  a 
year,  honorary  degrees.  I  just  want  to  read  this  citation  that  went 
with  this  honorary  LLD  that  Mr.  Cutler  received: 

Today  he  stands  as  a  powerful  example  of  the  lawyer-statesman  who  has  been 
historically  so  prominent  a  figure  in  American  public  life.  He  ably  fills  the  role  of 
advocate,  adviser,  and  public  servant,  and  manages  to  bring  them  into  unique  com- 
patibility. For  all  his  political  acumen,  he  is  cherished  for  his  conscience  as  much 
as  his  competence,  for  his  wisdom  even  more  than  his  savvy,  and  for  his  steadfast- 
ness in  refusing  to  sacrifice  principle  for  ideology  or  expediency. 

The  Chairman.  Senator,  on  that  note,  I  want  to  thank  the  wit- 
nesses for  their  appearance. 

We  stand  in  recess  until  10  a.m.  Tuesday  morning. 

[Whereupon,  at  1:09  p.m.,  the  hearing  was  adjourned,  to  recon- 
vene at  10  a.m.,  on  Tuesday,  November  14,  1995.] 

[Appendix  supplied  for  the  record  follows:] 
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Lloyd  N.  Cutler 

3445  M  Street.  N.W. 

Washington.  DC.   20037-I420 


May  20,  1996 


BY  HAND 


tXfhe  Honorable  Alfonse  M.  D'Amato,  Chairman 
The  Honorable  Paul  S.  Sarbanes,  Ranking  Member 
Special  Committee  to  Investigate  Whitewater 

Development  Corporation  and  Related  Matters 
United  States  Senate 
534  Dirksen  Senate  Office  Building 
Washington,  D.C.  20510-6075 

RE:   Office  of  Government  Ethics  Review  of  1994 

Report  on  Internal  White  House  Investigation 
of  Treasury /White  House  Contacts 

Dear  Senators  D'Amato  and  Sarbanes: 

In  the  majority's  January  26,  1996  Report  of  the 

Special  Committee  to  Investigate  Whitewater  and  Other  Related 

Matters  on  the  Progress  of  the  Investigation  into  Whitewater 

Development  Corporation  and  Related  Matters  (the  "Committee 

Report"),  the  majority  asserts  that  I  "admitted  to  the  Committee 

that  [I]  may  have  'transgressed'  and  'may  have  gone  too  far  when 

[I]  testified'  before  the  Banking  Committee  in  August  1994" 

concerning  the  Office  of  Government  Ethics'  ("OGE's")  review  of 

the  investigation  of  Treasury/White  House  contacts  I  conducted 

for  the  President  in  the  siimmer  of  1994.   Committee  Report,  at  9. 

I  have  carefully  reviewed  the  record  to  determine  whether  in  fact 

I  "transgressed"  and  whether  there  was  any  ambiguity  in  my  1994 

testimony  to  Congress  on  this  subject.   I  respectfully  submit 
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that,  taken  as  a  whole,  my  1994  testimony  on  this  subject  was 
clear  and  unambiguous  and  that  I  did  not  in  any  way  go  "too  far." 
I  am  submitting  this  letter  to  ensure  that  the  Committee  has 
before  it  a  clear  chronology  of  my  1994  testimony  and  the  facts 
supporting  that  testimony.   I  also  request  that  this  letter  be 
made  a  part  of  the  official  record  of  the  Committee's 
investigation. 

Baclcaroiind 
I  served  as  Special  Counsel  to  the  President  from  March 
through  September  of  1994.   In  that  capacity,  I  conducted  an 
investigation  at  the  President's  request  into  the  so-called 
"Treasury /White  House  contacts"  in  the  fall  of  1993  and  early  in 
1994,  in  order  to  determine  whether  any  White  House  personnel 
engaged  in  any  ethically  improper  conduct  relating  to  those 
contacts.   I  reported  to  the  President  and  later  to  Congress  my 
factual  findings  and  my  conclusion  that  no  White  House  personnel 
had  violated  any  ethical  regulations.   I  testified  to  that  effect 
before  the  House  Banking  Committee  on  July  26,  1994  and  the 
Senate  Banking  Committee  on  August  5,  1994.   While  my  report 
found  no  ethical  violation,  it  did  criticize  the  sheer  number  of 
people  involved,  and  the  judgments  of  some  of  those 
participating.   It  also  made  recommendations  --  since  adopted  -- 
as  to  how  and  when  such  contacts  should  be  conducted  in  the 
future. 
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At  about  the  time  I  was  asked  to  conduct  my 
investigation  into  the  conduct  of  White  House  officials 
participating  in  these  contacts.  Secretary  of  the  Treasury 
Bentsen  asked  OGE  to  investigate  whether  the  Treasury  officials 
who  also  participated  in  these  contacts  had  violated  OGE's  ethics 
regulations.   Because  OGE  has  no  factual  investigating 
capaibility,  it  arranged  with  Secretary  Bentsen  for  the  Treasury 
and  RTC  Inspectors  General  (IGs)  to  do  the  factual  portion  of  the 
Treasury's  investigation.   My  staff  and  I  cooperated  fully  with 
the  Treasury's  investigation  and  made  all  of  the  White  House 
people  involved  available  for  depositions  by  the  IGs.   On  the 
basis  of  its  analysis  of  the  facts  collected  by  the  IGs,  OGE 
issued  a  written  opinion  concluding  that  no  employees  then 
employed  by  the  Treasury  Department  had  violated  OGE's  ethics 
regulations  in  connection  with  the  same  Treasury /White  House 
contacts  I  was  investigating  from  the  White  House  side. 

At  this  same  time.  Independent  Counsel  Robert  Fiske  was 
concluding  an  investigation  of  whether  these  same  contacts 
violated  any  federal  criminal  law.   Mr.  Fiske  had  asked  both  me 
and  the  IGs  not  to  begin  our  own  witness  interrogations  until  he 
concluded  his  investigation  and  we  of  course  complied.   We  did 
not  begin  interviewing  witnesses  until  after  June  30,  1994,  when 
Mr.  Fiske  issued  a  brief  report  concluding  that  there  was  no 
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basis  for  alleging  a  federal  criminal  violation  in  connection 
with  these  contacts.   Mr.  Fiske  expressed  no  opinion  on  whether 
any  of  these  contacts  had  violated  non- criminal  federal  ethics 
regulations  applicable  to  Executive  Branch  employees.   This 
question  was  the  primary  focus  of  the  Treasury  investigation  and 
my  investigation,  as  I  announced  publicly  at  a  press  conference 
on  June  30.   This  was  only  26  days  before  I  was  due  to  testify 
before  the  House  committee  to  state  my  findings  and  conclusions. 

OGE's  Review  of  Mv  Investigation 

The  nonpartisan  OGE  is  the  agency  charged  with  issuing 
and  interpreting  the  Standards  of  Ethical  Conduct  applicable  to 
Executive  Branch  employees.   Because  of  its  unique  expertise  in 
this  area,  and  because  it  was  preparing  an  opinion  concerning  the 
Treasury  employees  involved  in  the  same  Treasury /White  House  - 
contacts  I  was  investigating  as  to  the  White  House  employees,  I 
asked  OGE  if  it  could  prepare  a  written  opinion  as  to  whether, 
based  on  my  findings  of  fact  with  respect  to  the  conduct  of  the 
White  House  officials,  their  conduct  had  violated  OGE's  ethics 
regulations.   OGE  replied  that,  because  of  the  time.^ressures 
involved  in  preparing  its  opinion  concerning  the  Treasury 
employees,  it  did  not  have  time  to  prepare  a  similar  opinion 
concerning  the  White  House  employees.   Instead,  OGE  agreed  to 
review  drafts  of  my  report  and  comment  informally  on  the 
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discussion  in  those  drafts  of  how  OGE's  regulations  applied  to 
the  facts  as  I  had  found  them. 

Towards  this  end,  members  of  my  review  team  met  with 
OGE  officials  in  my  office  to  discuss  my  investigation  at  least 
two  or  three  times  in  June  and  July  of  1994.   My  team  and  I  met 
with  Stephen  Potts,  Director  of  OGE,  Gary  Davis,  OGE's  General 
Counsel,  and  Jane  Ley,  OGE's  Deputy  General  Counsel,  on  June  20. 
My  team  and  I  met  with  Ms.  Ley  and  Leslie  Wilcox,  an  OGE 
attorney,  on  July  21.   I  may  have  been  called  away  during  part  of 
this  meeting.   While  my  calender  shows  a  third  meeting  with  OGE 
officials  scheduled  for  July  25,  the  day  before  my  report  was 
submitted  to  Congress,  I  do  not  recall  whether  the  meeting  was 
held  or,  if  so,  whether  I  participated.   In  addition  to  these 
meetings,  members  of  my  review  teeun  had  numerous  telephone 
conversations  with  OGE  attorneys  in  July. 

During  these  discussions,  we  informed  OGE  of  the 
results  of  our  fact-finding  with  respect  to  White  House 
personnel,  and  we  sought  guidance  on  the  application  to  our  fact- 
finding of  the  relevant  ethical  standards.   We  showed  at  least 
two  drafts  of  the  report  to  Ms.  Ley,  whose  extensive  comments 
were  all  substantially  incorporated  in  my  final  report.   Under 
extreme  time  constraints,  we  did  our  best  to  ensure  that  we  made 
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no  reference  to  OGE  in  my  report  that  had  not  been  authorized  by 
Ms.  Ley  or  that  was  inconsistent  with  her  comments. 

My  1994  Congressional  TestimonY 

In  my  written  report  to  the  House  on  July  26,  1994, 
attached  at  Exhibit  A,  I  stated  that  there  were  three  arguably 
relevant  ethical  standards:   (1)  5  U.S.C.  §§  2635.501  and  .502, 
which  prohibit  an  employee  from  participating  in  a  matter  without 
the  prior  authorization  of  a  designated  ethics  official  if  the 
employee  determines  that  a  reasonable  person  with  knowledge  of 
the  relevant  facts  would  question  his  or  her  impartiality  in  the 
matter;  (2)  5  U.S.C.  §  2635.702,  which  prohibits  an  executive 
branch  employee  from  using  his  or  her  public  office  for  private 
gain;  and  (3)  5  U.S.C.  §  2635.703,  which  prohibits  executive 
branch  employees  from  using  non-p\iblic  information  to  further 
their  own  or  anyone  else's  private  interests.   Report,  at  4-5. 

I  noted  in  my  report  that  two  main  ethical  issues  arose 
with  respect  to  the  Treasury /White  House  contacts.   The  first  was 
whether  it  violated  any  ethical  standard  or  was  otherwise 
inappropriate  for  the  White  House  to  receive  a  "heads -up"  from  a 
Treasury  official  that  the  RTC  was  making  criminal  referrals 
which  made  incidental  mention  of  President  and  Mrs.  Clinton,  and 
thereafter  for  Treasury  and  White  House  officials  to  discuss  how 
to  respond  to  press  leaks  and  queries  about  the  matter.   The 
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second  was  whether  it  violated  any  ethical  standard  or  was 
otherwise  inappropriate  for  White  House  officials,  after  Mr. 
Altman  had  told  them  he  was  considering  recusing  himself  from 
participating  in  any  Madison  Guaranty  matter,  to  have  given  Mr. 
Altman  their  views  on  whether  he  should  recuse.   Id.,  at  5. 

I  concluded  that  there  had  been  no  violations  of  any  of 
the  argualDly  applicable  ethical  standards  with  respect  to  either 
of  these  issues.   Id.,  at  6,  8.   I  concluded  that  the  "heads-up" 
received  by  the  White  House  was  entirely  proper  and  consistent 
with  past  precedent.   I^. ,  at  6 .   I  also  concluded  with  respect 
to  the  recusal  issue  that,  while  everyone  involved  acted  in  good 
faith  and  no  ethical  rule  had  been  breached,  the  discussion  among 
White  House  officials  and  Mr.  Altman  about  whether  he  should 
recuse  should  not  have  taken  place.   Id.,  at  8. 

With  respect  to  the  "heads-up"  issue,  I  noted  in  my 
report  that  OGE  "agrees  that  the  receipt  of  such  information  by 
White  House  officials,  if  not  then  used  to  further  their  own  or 
another's  private  interest,  does  not  violate  the  [ethical] 
standards."   I  went  on  to  say  that,  "foln  the  basis  of  my  review, 
the  information  was  not  used  for  such  a  purpose."   Id.,  at  6 
(emphasis  supplied) .   This  language  was  included  in  a  draft  my 
staff  showed  to  Ms.  Ley. 
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With  respect  to  the  recusal  issue,  I  noted  in  my  report 
that  OGE  "has  now  also  informally  confirmed  that  it  has  no  reason 
to  believe  that  any  White  House  official  violated  any  ethical 
standard  with  respect  to  the  recusal  issue."   Id.,  at  8.   This 
language  was  also  included  in  a  draft  reviewed  by  Ms.  Ley.   She 
did  not  indicate  any  substantive  disagreement  with  this  statement 
and  the  final  version  incorporates  verbatim  a  suggestion  she 
made.i' 

In  my  July  26  oral  testimony  to  the  House,  I  was  asked 
by  Representative  Grams  whether  giving  the  President  a  "heads -up" 
violated  an  ethical  rule.^  I  responded  that  I  "quite  firmly" 
believed  it  did  not,  and  that  we  had  consulted  on  this  point  with 
OGE,  which  informally  agreed  with  my  conclusion.   TR.  July  26, 
1994,  at  189.   In  a  later  exchange  with  Representative  Bachus,  I 


-  In  a  November  8,  1995  letter  to  the  Committee  from  Mr. 
Potts  and  Ms.  Ley  supplementing  their  testimony  earlier  that  day 
(attached  at  Exhibit  B) ,  OGE  also  noted: 

Jane  Ley  and  Leslie  Wilcox  in  their  discussions 
with  Jane  Sherburne  and  Sharon  Conaway  on  the  afternoon 
of  July  21  did  indicate  that,  based  upon  ,^.eir  review 
of  the  transcripts  of  all  the  Treasury  and  White  House 
officials  with  whom  Mr.  Altman  had  spoken  about  his 
recusal  concerns,  they  did  not  see  that  any  standard  of 
conduct  had  been  violated  in  those  discussions.   To  the 
extent  that  Mr.  Cutler  meant  to  reflect  that,  it  is  not 
wrong . 

-  The  relevant  portions  of  my  July  26  testimony  are 
attached  at  Exhibit  C. 
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stated  that,  with  respect  to  the  recusal  issue,  the  conduct  by 
the  White  House  officials  involved  "did  not  violate  any 
government  standard  of  ethics  for  the  White  House  people,  and 
[OGE]  has  agreed  informally  with  that  conclusion."   Id.,  at  199- 
200. 

Mr.  Bachus  asked  me  whether  I  was  testifying  that  OGE 
"ha[d]  rendered  an  opinion  saying  that  the  White  House  staff  are 
not  guilty  of  any  ethical  violation."   Id.,  at  200.   I  responded: 
"Well,  I  can  read  it  to  you  precisely,  but  they  have  informally 
concurred  in  our  conclusion.   Let  me  just  read  it  to  you."   Mr. 
Bachus  interjected  that  OGE  had  stated  that  its  investigation 
dealt  only  with  Treasury  officials  and  that  it  had  not  yet  been 
completed.   I  responded  that  OGE  "did  advise  us,  based  on  the 
factual  information  we  ha [d]  given  them  about  the  White  House 
people,  that  they  concur  informally  in  our  judgment  that  the 
White  House  people  did  not  violate  any  of  these  standards."   Id. . 
at  200-01.   In  order  to  avoid  ambiguity  on  this  point,  I  stated 
that  "I  ha [d]  put  precisely  into  the  statement  I  ha [d]  read"  what 
OGE  had  advised  me  and  my  staff  with  respect  to  its  concurrence 
in  my  conclusions.-'  Id.,  at  201. 


-'         The  language  to  which  I  was  referring  appears  at  pages 
6  and  8  of  my  report.   The  report  states  on  page  6: 

The  Office  of  Government  Ethics  -  -  the  agency 
charged  with  interpreting  and  applying  the  Standards  of 
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On  August  5,  1994,  ten  days  after  testifying  in  the 
House,  I  appeared  before  the  Senate  Banking  Coiranittee.*'   In  my 
opening  statement  to  the  Senate  committee,  I  testified  that, 
"based  on  the  facts  as  I  reported  them  to  this  nonpartisan. 
Office  of  Government  Ethics,  that  office  has  informally 
concurred"  in  my  conclusion  that  the  White  House  officials  had 
not  violated  any  ethical  standard.-'  TR.  Aug.  5,  1994,  at  8 
(emphasis  supplied) .   I  also  testified  in  response  to  a  question 
that  OGE  had  "informally  confirmed  my  conclusion  that  no  White 
House  official  violated  any  ethical  standard  with  respect  to 


Conduct  --  agrees  that  the  receipt  of  such  information 
by  White  House  officials,  if  not  then  used  to  further 
their  ovm  or  another's  private  interest,  does  not 
violate  the  Standards.   On  the  basis  of  my  review,  the 
information  was  not  used  for  such  a  purpose. 

The  report  states  on  page  8 : 

As  you  know,  the  Office  of  Government  Ethics  had 
concurred  with  the  determination  of  the  Treasury  and 
RTC  ethics  officials  in  February  1994  that  Mr.  Altman 
had  no  legal  obligation  to  recuse  himself  from  Madison 
Guaranty-Whitewater  matters,  and  that  a  decision  on 
whether  or  not  to  recuse  lay  within  his  personal 
discretion.   The  Office  of  Government  Eth^s  has  now 
also  informally  confirmed  that  it  has  no  reason  to 
believe  that  any  White  House  official  violated  any 
ethical  standard  with  respect  to  the  recusal  issue. 

-'         The  relevant  portions  of  my  August  5  testimony  are 
attached  at  Exhibit  D. 

-'         I  made  the  same  point  in  my  written  submission  to  the 
Senate  Committee  on  pages  1  and  2,  attached  at  Exhibit  E. 
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th[e]  recusal  issue."   I^.,  at  8-9.   In  a  later  exchange  with 

Senator  D'Amato,  I  stated: 

Meanwhile,  we,  I,  we  were  doing  a  fact-finding 
report  within  the  White  House.   The  Office  of 
Government  Ethics  didn't  have  time  at  the  time  these 
hearings  began  to  give  us  the  same  sort  of  detailed 
formal  opinion  that  they  were  able  to  give  to  the 
Treasury  about  the  Treasury  officials. 

So  we  gave  them  a  draft  of  my  factual  statement 
which  was  attached  to  my  House  statement  and  they  went 
over  that  and  they  went  over  my  actual  statement  itself 
and  approved  the  words  used  in  that  statement  about 
informally  concurring. 

liJ.  ,  at  27-28. 

I  believe  I  made  very  clear  in  my  1994  testimony  that 
OGE  was  concurring  informally  in  my  interpretation  and 
application  of  OGE's  regulations  as  applied  to  my  fact-finding  -- 
which  did  not  differ  in  any  material  detail  from  the  IGs'  fact- 
finding about  the  very  Scune  contacts  between  White  House  and 
Treasury  officials  --  and  not  in  my  report  as  a  whole.   A  fair 
reading  of  my  entire  1994  testimony  could  not  possibly  conclude 
that  I  suggested  that  OGE  had  verified  my  findings  of  fact.   And 
it  certainly  was  not  my  intent  to  do  so. 

Subsequent  Contact  with  OGE  in  1994 

I  did  not  view  my  1994  testimony  as  ambiguous  at  the 
time  and  was  not  given  any  reason  to  do  so.   The  day  after  my 
House  testimony,  an  attorney  on  my  staff  sent  to  Ms.  Ley  for  her 
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review  all  the  excerpts  from  my  testimony  in  which  I  referred  to 
OGE.   Ms.  Ley  did  not  raise  any  question  with  me  about  any  aspect 
of  my  testimony;  nor  was  anything  brought  to  my  attention 
suggesting  that  Ms.  Ley  raised  any  question  with  anyone  else. 

Moreover,  my  telephone  records  reflect  that  I  spoke 
with  Mr.  Potts  on  another  matter  on  August  1,  1994,  six  days 
after  my  House  testimony  and  before  my  Senate  testimony.   He  did 
not  raise  any  questions  about  my  testimony  during  that 
conversation.   Approximately  one  month  later,  on  September  12,  I 
presented  the  keynote  address  at  Mr.  Potts'  invitation  at  OGE's 
annual  Ethics  Conference  in  Baltimore.   Mr.  Potts  sat  next  to  me 
during  the  conference  and  introduced  me  to  the  attendees.   Again, 
he  raised  no  questions  or  concerns  aibout  my  earlier  testimony 
concerning  OGE's  review  of  my  investigation. 

1995  Testimony  of  Stephen  Potta  and  Jane  Ley 

Over  one  year  thereafter,  Mr.  Potts  and  Ms.  Ley 
testified  before  the  Committee  on  November  8,  1995.^  Mr.  Potts 
testified  that  he  did  not  recall  that  I  had  advised  him  that  I 
was  conducting  an  investigation  into  the  conduct  of  White  House 
officials  in  connection  with  the  Treasury /White  House  contacts, 
and  that  he  had  not  become  aware  of  my  investigation  until  July 


-'         The  relevant  portions  of  the  testimony  of  Mr.  Potts  and 
Ms.  Ley  are  attached  at  Exhibit  F. 
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25.   He  also  testified  that  he  had  not  reviewed  "any 
investigation,  process  or  results  of  the  White  --  you  know, 
conducted  by  the  White  House."   TR.  Nov.  8,  1995,  at  80-82. 

Because  Mr.  Potts  was  not  our  main  point  of  contact  at 
OGE,  it  is  entirely  possible  that  his  recollection  is  incomplete 
with  respect  to  events  that  occurred  sixteen  to  seventeen  months 
earlier.   As  discussed  above,  however,  my  staff  and  I  met  with 
Mr.  Potts  and  others  from  OGE  on  June  20  to  discuss  the 
investigation  I  had  been  directed  to  make  and  to  ask  for  OGE's 
assistance;  and,  of  course,  the  existence  of  my  investigation  was 
publicly  announced  ten  days  later  on  June  30. 

Mr.  Potts  testified  that  it  was  possible  that  I  had 

spoken  with  someone  else  at  OGE  concerning  my  investigation. 

Indeed,  Ms.  Ley,  OGE's  Deputy  General  Counsel,  was  our  main  point 

of  contact.  Ms.  Ley  readily  acknowledged  that  OGE  had  been  told 

of  my  investigation  and  had  been  asked  to  provide  me  and  my  staff 

with  guidance  on  interpreting  its  regulations  and  that  it  had 

done  so.   She  testified: 

One  of  the  attorneys  in  my  office  and  I  went  to  a 
meeting  at  the  White  House  Counsel's,  in  Mr.  Cutler's 
office.   We  met  with  Jane  Sherburne  and  Sharon  Conaway. 
We  were  given  an  oral  proffer  of  facts  by  them  as  to 
what  their  internal  investigation  was.   And  we  had  some 
frank  discussions  about  the  application  of  the 
standards  of  conduct  at  that  time. 


276 


The  Honorable  Alfonse  M.  D'Amato 
The  Honorable  Paul  S .  Sarbanes 
May  20,  1996 
Page  14 


I  came  away  from  that  meeting  feeling  that  they 
did,  in  fact,  want  to  refer  to  the  Office  of  Government 
Ethics,  or  at  least  those  conversations,  and  so  I  asked 
if  they  would  provide  to  us  a  copy  of  whatever  they 
were  intending  to  have  written  or  submitted  that 
referred  to  OGE. 

Id.,  at  88. 


When  asked  whether  she  did  in  fact  review  a  draft  of  my 
testimony,  Ms.  Ley  responded  that  she  certainly  reviewed  "that 
portion  that  purported  to  be  factual,  I  guess,  or  somehow 
described  what  had  happened  and  anything  in  which  they  had,  were 
going  to  refer  to  in  analysis  [sic]  in  which  they  were  going  to 
refer  to  OGE."-'  Id.   Ms.  Ley  also  testified  that  she  had  made 
suggestions  for  changes,  all  of  which  were  incorporated  in 
substance.   Id.   She  stated:   "I  didn't  ultimately  --  they 
weren't  the  exact  words  that  I  had  seen  before  when  his  final 
testimony  came  out.   But  his  final  testimony  was  not  in  -  -  his 
final  written  testimony  was  not  an  incorrect  statement  of 
anything . "   Id. 

Further  proof  that  OGE  reviewed  drafts  of  my  report  is 
contained  at  the  end  of  OGE's  own  report  on  the  con^yct  of  the 
Treasury  officials.   The  final  section  of  the  OGE  report. 


-'         Ms.  Ley  testified  that  she  did  not  believe  she  had 
received  a  draft  of  my  entire  report.   Ms.  Ley  was  sent  at  least 
two  entire  drafts  of  my  report  and  the  attached  factual 
chronology  of  events  on  or  a±)out  July  22  and  on  or  about  July  25, 
1994. 
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attached  at  Exhibit  G,  notes  that  my  report  described  two 
additional  Treasury/White  House  contacts  not  identified  by  the 
Treasury/RTC  IGs,  and  concludes  that  these  additional  contacts  by 
the  Treasury  officials  did  not  violate  OGE's  ethical  regulations. 

I  agree  with  Ms.  Ley's  statement  --  and  my  1994 
testimony  reflects  this  --  that  OGE  "didn't  conclude  about  the 
conduct  of  the  individuals.   We  didn't  make  any  conclusions  about 
the  conduct  of  the  individuals  in  the  White  House."   IcJ.  ,  at  84. 
What  I  had  asked  from  OGE,  and  what  OGE  had  ultimately  done,  was 
to  concur  in  my  interpretation  and  application  of  its  regulations 
to  the  facts  concerning  the  White  House  officials  as  I  had  found 
them.   I  did  not  ask  OGE  to  pass  on  the  accuracy  of  my  factual 
findings  and  conclusions  aibout  how  individuals  in  the  White  House 
had  conducted  themselves,  as  I  had  thought  I  had  made  plain  in  my 
1994  testimony. 

As  discussed  above,  there  were  two  main  ethical  issues 
addressed  in  my  report:   the  "heads-up"  issue  --  i.e. .  the 
receipt  by  the  White  House  of  confidential  information;  and  the 
recusal  issue.   Ms.  Ley  testified  that  my  staff  had  discussed 
with  her  the  use  in  my  report  of  the  phrase  "informally 
concurred"  in  connection  with  what  I  refer  to  as  the  "heads-up" 
issue.   She  testified  that  if  I  had  used  the  phrase  in  that 
context,  she  "would  not  have  objected."   Id.   This  response 
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clearly  puts  to  rest  any  suggestion  that  I  made  inaccurate 
statements  aJoout  OGE's  views  on  the  "heads -up"  issue. 

The  record  is  not  quite  as  easy  to  parse  with  respect 
to  the  recusal  issue,  but  the  conclusion  is  the  seime.   Ms.  Ley 
was  asked  at  the  hearing  whether  my  statement  in  1994  was 
accurate  that  OGE  "has  also  informally  confirmed  my  conclusion 
that  no  White  House  official  violated  any  ethical  standard  with 
respect  to  this  recusal  issue."  At  that  point,  according  to  the 
transcript,  she  responded  in  a  somewhat  ambiguous  way:   "That's 
certainly  not  what  I  could  have  said  if  I  were  in  [Mr.  Cutler's] 
position."   Id.,  at  93.   Later  that  day,  Mr.  Potts  and  Ms.  Ley 
submitted  a  letter  to  the  Committee  to  clarify  this  ambiguous 
response.   The  letter,  attached  at  Exhibit  B,  states  that  Ms.  Ley 
and  Ms.  Wilcox  had  indicated  to  my  review  team  that,  based  on 
their  review  of  the  transcripts  of  depositions  taken  by  the  IGs 
of  all  the  Treasury  and  White  House  officials  with  whom  Mr. 
Altman  had  spoken  about  whether  he  should  recuse,  "they  did  not 
see  that  any  standard  of  conduct  had  been  violated  in  these 
discussions.   To  the  extent  that  Mr.  Cutler  meant  to  reflect 
that,  it  is  not  wrong." 

Thus,  when  OGE's  representatives  specifically  addressed 
the  two  main  issues  of  ethical  concern  discussed  in  my  report, 
"heads -up"  and  recusal,  they  confirmed  that  OGE  had  informally 
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agreed  with  my  interpretation  of  its  regulations  with  respect  to 
both. 

I  believe  it  may  be  helpful  to  comment  on  one  other 

exchange  between  the  Committee  and  the  OGE  representatives  at  the 

November  8  hearing.   At  the  hearing,  Ms.  Ley  was  asked  the 

following  broad  question  by  Committee  counsel: 

But  would  you  have  objected  in  the  context  of 
informally  concurring  with  his  conclusion 
that  no  violation  of  any  ethical  standard 
occurred  by  White  House  officials? 

Ms.  Ley's  response  was:   "I  don't  think  that's  a  correct  -- 

that's  not  a  correct  statement  of  anything  we  did."   TR.  Nov.  8, 

1995,  at  84.   OGE's  November  8  letter  tried  to  clarify  this 

exchange.   It  stated:   "Our  response  to  the  earlier  question 

remains  correct;  OGE  did  not  'informally  concur'  in  Mr.  Cutler's 

conclusion  that  no  violation  of  any  ethical  standard  occurred  by 

any  White  House  official." 

To  understand  this  response,  it  is  necessary  to  read  it 
in  light  of:  (a)  OGE's  explicit  statements  that  it  did  not 
question  the  accuracy  of  my  1994  characterization  of  its  informal 
concurrence  with  respect  to  the  "heads-up"  and  recusal  issues; 
and  (b)  the  inaccurate  characterization  of  my  testimony  in  the 
Committee  question  Ms.  Ley  was  answering.   The  record  shows  that 
Committee  counsel's  question  to  Ms.  Ley,  as  quoted  above,  left 


280 


The  Honorable  Alfonse  M.  D'Amato 
The  Honorable  Paul  S .  Sarbanes 
May  20,  1996 
Page  18 


out  the  key  qualification  I  made  in  my  1994  testimony:  that  OGE's 
informal  concurrence  was  "based  on  the  facts  as  I  reported  them 
to  th[e  OGE] . "   TR.,  Aug.  5,  1994,  at  8.   I  never  stated  that  OGE 
informally  concurred  in  my  legal  conclusions  without  making  clear 
that  OGE's  concurrence  was  based  on  my  findings  of  fact.   Since 
the  predicate  for  the  "earlier  question"  put  to  Ms.  Ley  was 
itself  incorrect,  and  since  Ms.  Ley  specifically  confirmed  my 
characterization  of  OGE's  position  on  the  "heads -up"  and  recusal 
issues,  no  adverse  inference  can  reasonably  be  drawn  from  her 
answer. 

My  November  1995  Testimony 
I  now  turn  to  my  November  9  testimony,  the  relevant 
portions  of  which  are  attached  at  Exhibit  H.   At  that  time,  I  had 
not  seen  the  November  8  hearing  transcript,  and  I  was  not  shown 
OGE's  letter  of  November  8  until  just  before  I  testified.   I  had 
no  opportunity  to  check  my  1994  testimony  against  the  November  8, 
1995  testimony  of  the  OGE  witnesses  or  the  OGE  letter  of  November 
8.   Somewhat  taken  aback  by  what  I  had  been  told  about  Mr.  Potts' 
testimony  the  day  before  and  by  the  above  statement. -in  OGE's 
letter,  I  testified  in  response  to  questions  about  OGE's  letter 
that  I  "may  have  transgressed"  when  I  testified  in  1994  that, 
"based  on  the  facts  as  I  reported  them  to  this  nonpartisan  Office 
of  Government  Ethics,  that  office  has  informally  concurred."   TR. 


281 


The  Honorable  Alfonse  M.  D'Amato 
The  Honorable  Paul  S.  Sarbanes 
May  20,  1996 
Page  19 


Nov.  9,  1995,  at  33-34.   I  said  this  because,  although  I  had 
repeatedly  stated  in  my  1994  testimony  that  OGE  was  concurring 
informally  in  my  interpretation  of  its  rules  as  applied  to  my 
fact-finding,  I  was  uncertain  whether  there  might  have  been  one 
or  two  occasions  in  my  1994  testimony  where  I  might  have  made 
shorthand  references  to  OGE's  informal  concurrence  in  my  "report" 
rather  than  in  my  interpretation  of  OGE's  regulations.   I 
therefore  stated  in  my  November  9,  1995  testimony  that,  to 
whatever  extent  there  may  have  been  ambiguities  in  my  1994 
testimony,  I  wished  I  had  made  more  clear  each  and  every  time  I 
spoke  about  OGE  precisely  what  I  had  meant. 

When  pressed  by  Senator  Bennett  on  whether  I  in  fact 

thought  I  had  "transgressed, "  I  testified: 

I  don't  think  I  did,  but  obviously  some  of  the  OGE 
people  appear  to  think  I  did.   What  I  meant  to  say  in 
that  statement  is  that  they  agreed  informally,  where 
they  had  authorized,  perhaps  in  a  different  context, 
but  they  agreed  informally  with  the  interpretation  of 
their  regulations  based  on  a  state  [sic] 5'  of  facts 
which  I  had  found  and  which  I  felt  responsible  for. 

It  was  not  their  statement  of  facts.   I  did  not 
mean  to  say  that  they  concurred  in  my  findings  of 
facts,  but  only  that  based  on  my  findings  of  fact,  as 
we  had  set  them  forth  both  in  oral  form  and  in  drafts 
of  the  final  report  which  were  given  to  OGE,  that  based 
on  my  findings  of  fact  they  agreed  with  the 
interpretation  of  their  own  regulations  that  we  had 
applied  after  extended  discussion  with  them  about  the 
meaning  of  the  regulations. 


"State"  may  be  a  dictation  error  for  "set." 
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Id.  .  at  76-77.   Senator  Bennett  then  asked: 

The  Chairman  Ccune  back  to  the  sentence  in  the 
letter  from  Mr.  Potts  and  Ms.  Ley,  "OGE  did  not 
informally  concur  in  Mr.  Cutler's  conclusion  that  no 
violation  of  any  ethical  standard  occurred  by  any  White 
House  official." 

And  the  Chairman  asked  you  is  that  statement 
correct  or  not  correct,  and  I  didn't  hear  a  yes  or  no 
out  of  you.   Are  you  prepared  to  say  yes  or  no? 


Id .   I  responded : 


My  answer  would  be  the  same.   I  believe  they  did 
concur  in  our  interpretation  of  their  regulations  as 
applied  to  a  set  of  facts  which  I  had  found  for  which 
they  did  not  accept  responsibility.   But  on  that  set  of 
facts,  I  believe  they  did  informally  concur  with  my 
application  of  their  regulations  to  those  facts. 


Apparently,  my  answer  in  the  testimony  is 
inconsistent  with  what  they  thought.   I  think  their 
statement  contains  as  many  ambiguities  as  mine.   I 
believe  they  do  agree  with  my  interpretation  of  their 
regulations . 


Id. 


Since  my  testimony  on  November  9,  I  have  carefully 
reviewed  the  transcripts  of  my  1994  testimony  and  the  text  of  my 
annexed  report  and  its  attachments.   It  turns  out  that,  despite 
the  concerns  I  expressed  on  November  9,  1995,  I  never  did  say  in 
my  1994  testimony  and  its  annexes  that  OGE  had  informally 
concurred  in  my  conclusions  without  making  clear  that  its 
concurrence  was  in  my  interpretation  of  OGE' s  regulations  as 
applied  to  m^   findings  of  fact. 
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Conclusion 

I  did  not  misstate  the  extent  of  OGE's  review  of  my 
report  in  my  1994  testimony.   As  Ms.  Ley  testified,  OGE  reviewed 
drafts  of  my  report.   OGE  suggested  a  number  of  editing  changes, 
all  of  which  were  substantially  incorporated  in  the  final  report. 
Ms.  Ley  testified  that  nothing  in  my  written  testimony  was 
inaccurate.   And  OGE  has  explicitly  stated  that  it  did  not 
question  the  accuracy  of  my  characterization  in  1994  of  its 
informal  concurrence  with  respect  to  the  only  two  issues  I 
addressed,  the  "heads -up"  and  the  recusal  issues.   In  sum,  the 
record  taken  as  a  whole  makes  my  meaning  very  clear. 


Sincerely, 


^Mr^cs.  y\  Ct^ 


Lloyd  N.  Cutler 
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U.S.  House  of  Representaiives 

Committee  on  Banking,  Finance  and  Urban  Affairs 


July  26,  1994 


Mr.  Chairman  and  Members  of  the  Committee, 

My  name  is  Lloyd  Cutler.    Since  March  10,  I  have  been  Special  Counsel  to  the 
Presidem.   Since  the  beginning  of  April,  when  Mr.  Bernard  Nussbaum's  resignation  became 
effective.  I  have  been  performing  the  duties  of  Counsel  to  the  President.   I  had  previously 
held  this  position  under  Presidem  Carter,  and  in  1989  I  was  a  member  of  Presidem  Bush's 
Commission  on  Federal  Ethics  Law  Reform. 

I  am  here  today  to  presem  the  White  House  position  on  the  ethical  propriety  of 
certain  White  House  contacts  with  Treasury  officials  concerning  the  Resolution  Trust 
Corporation's  inquiries  intn  a  failed  savings  and  loan  ''"H^  Madison  Guaranty. 

President  Clinton  has  directed  me  and  the  White  House  staff  to  cooperate  fiilly  and 
openly  both  with  the  investigation  of  Independent  Cotinsel  Robert  Fiske  and  with  the 
oversight  Committees  of  the  Congress.   We  have  done  so.    No  White  House  staff  witness 
has  refiised  to  appear.    We  have  produced  thousands  of  pages  of  documents  requested  by  the 
Committees.   We  appreciate  the  Chairman's  statement  that  we  have  cooperated  fiiUy.   We 
recognize  the  right  of  Congress  to  condua  this  inquiry,  and  we  take  it  very  seriously. 

In  our  system,  the  Presidem  and  Congress  must  cooperate  on  smaller  as  well  as  larger 
matters.   We  are  op)ening  these  Madison  Guaranty /Whitewater  hearings  on  the  very  same  day 
that  Prime  Minister  Rabin  of  Israel  and  King  Hussein  of  Jordan  will  address  a  joint  session 
of  Congress,  one  day  after  signing  the  Declaration  of  Washington  with  the  President  as 
witness,  outlining  the  principles  for  a  treaty  of  peace  between  their  cotmtries.   There  could 
be  no  more  profound  demonstration  of  how  diligently  the  Congress  and  the  President  can 
work  together  to  make  the  national  govemmem  as  open  and  productive  as  we  can. 


The  Treasury-White  House  Contacts. 

As  you  know.  Independent  Counsel  Robert  Fiske  has  interviewed,  deposed  or  taken 
before  the  Grand  Jury  every  Treasury  and  White  House  official  involved  in  the  so<alled 
Treasury-White  House  contacts  during  the  period  September  1993  through  February  1994. 
These  contacts  originated  in  the  Fall  of  1993,  at  the  time  the  RTC  reportedly  made  a  nnmber 
of  criminal  referrals  to  the  Department  of  Justice  of  various  matters  involving  a  failed  S&L 
called  Madison  Guaranty.   A  criminal  referral  is  a  recommendation  that  the  Department 
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consider  undertaking  an  investigation  and.  if  the  evidence  warrants,  bringing  a  criminal 
charge  against  one  or  more  persons;  the  final  decision,  of  course,  is  up  to  the  Deparnnent. 
According  to  press  reports,  these  referrals  apparendy  raenuoned.  among  other  matters,  a 
1978  joint  real  estate  vemure  called  Whitewater  between  the  Chairman  of  Madison  Guaranty 
(Mr.  James  McDougal)  and  President  and  Mrs.  Clinton,  as  well  as  some  campaign 
contributions  to  a  Clinton  gubernatorial  campaign. 

As  you  also  Icnow.  Mr.  Ftske  concluded  that  there  was  no  basis  for  a  criminal 
prosecution  under  the  ethics  laws  or  other  laws  as  to  any  of  the  Treasury  or  White  House 
officials  who  took  part  in  these  contacts.   He  expressed  no  opmion  on  whether  these  contacts 
involved  any  violation  of  any  non-criminal  ethical  standards  or  gave  rise  to  any  other 
concerns.   As  to  the  White  House  staff  members,  those  are  the  questions  Chief  of  Staff  Mack 
McLany  asked  me  to  review  when  I  returned  to  the  Counsel's  Office,  and  the  results  of  that 
review  are  covered  in  this  statement. 

In  siumiary.  I  have  concluded  there  was  no  violation  of  any  ethical  standard,  but  that 
it  would  have  been  better  if  some  of  the  issues  that  arose  had  been  handled  differendy  than 
they  were.    I  have  also  recommended  measures  to  assure  that  future  contacts  between  the 
White  House  and  executive  branch  agencies  with  law  enforcemem  responsibilities  will  be 
beyond  reasonable  challenge. 

Before  rfi«rn<ctng  the  Treasury- White  House  contacts  and  the  ethical  questions  they 
piesem,  I  warn  to  stress  that  nothing  happened  as  a  result  of  these  contacts.   No  White 
House  staff  member  made  any  effort  to  change  any  decision  by  the  RTC  and  no  decision  by 
the  RTC  was  changed.   These  contacts  had  no  impact  on  the  real  world  of  the  RTC's 
activities. 

Attached  to  this  statement  is  a  chronology  of  the  Treasury- White  House  contacts  that 
occurred  from  September  1993  through  February  1994  and  the  substance  of  each,  so  far  as  I 
have  been  able  to  determine.   Where  the  participants  do  not  substantially  agree  on  what  was 
said,  the  chronology  sets  forth  the  principal  differences.   For  the  most  pan,  the  differences 
are  the  typical  variations  in  recollection  of  different  witnesses  to  months-old  events,  and  they 
are  not  material  to  the  question  of  whether  the  conocts  were  proper. 

Let  me  sunmianze  the  main  points  of  this  chronology.   The  contacts  generally  fail 
into  three  time  periods.   The  first  set  of  contacts  occurred  in  the  Fall  of  1993.   They  began 
on  September  29,  when  Treasury  General  Counsel  Jean  Hanson  took  White  House  Counsel 
Bernard  Nussbaum  aside  at  the  end  of  a  meeting  on  another  subject  and  told  him  that  the 
Clintons  were  mentioned  incidentally  in  an  RTC  criminal  referral  coticeming  Madison 
Gtiaranty.   Ms.  Hanson  indicated  to  Mr.  Nussbaum  that  the  referral  was  likely  to  be  the  ' 
stxbject  of  press  leaks  and  inquiries.   She  said  she  was  informing  Mr.  Nussbaimi  so  thai  the 
White  House  would  not  be  taken  by  surprise.   Mr.  Nussbaum  asked  Ms.  Hanson  to  be  in 
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touch  with  his  staff  if  there  were  further  press  developments.    Over  the  next  few  weeks,  Ms. 
Hanson  spolce  on  a  couple  of  occasions  to  lawyers  in  the  Office  of  White  House  Counsel  to 
report  the  details  of  coniinumg  press  inquiries.    Intensifying  press  interest  in  the  referrals 
apparently  led  Mr.  Jack  DeVore.  then  Treasury's  Assistant  Secretary  for  Public  Affairs,  to 
arrange  a  meeting  with  White  House  communications  and  legal  staff  to  discuss  Treasury's 
response  to  the  press.    This  meetmg  occurred  on  October  14.    As  far  as  I  have  been  able  to 
determine,  no  White  House  official  took  any  action  based  on  the  information  received  about 
the  referrals  other  than  prcpanng  to  respond  to  press  inquiries. 

The  second  set  of  contacts  occurred  because  of  the  then-impending  expiration  (on 
February  28,  1994)  of  the  stamte  of  limitations  for  the  RTC  to  file  certain  potential  civil 
claims  arising  out  of  the  failure  of  Madison  Guaranty.    As  you  may  recall.  Senator  D'Amato 
was  reminding  the  Senate  daily  of  the  shrinking  period  during  which  certain  possible  civil 
claims  related  to  the  Madison  Guaranty  failure  could  be  pursued  by  the  RTC,  and  RTC 
officials  had  provided  a  briefing  on  this  subject  to  members  of  Seiutor  D'Amato's  staff  on 
January  24.   Mr.  Roger  Altman.  the  Deputy  Secretary  of  the  Treasury  and  acting  CEO  of  the 
RTC.  sought  a  meetmg  with  White  House  officials  on  February  2  to  provide  a  similar 
briefing  to  the  White  House.    Ms.  Hanson  accompanied  Mr.  Altman  to  the  meeting.    Using 
talking  points  prepared  by  Ms.  Hanson.  Mr.  Altman  described  the  various  procedural  opnons 
available  to  the  RTC  for  preserving  potential  claims  when  the  expiration  of  a  statute  of 
limitations  was  imminent. 

At  the  same  meeting,  Mr.  Altman  also  raised  the  issue  of  his  possible  recusal  from 
decisions  about  how  to  pmceed  with  respect  to  possible  Madison-related  claims  potentially 
involving  the  Clintons.  I  will  refer  to  this  issue  in  greater  detail  later  in  this  statement. 

The  third  set  of  contacts  relates  to  the  RTC  Oversight  Board  hearing  before  the 
Senate  Banking  Committee  on  February  24.   By  that  time.  Congress  had  already  passed  and 
the  President  had  promptly  signed  a  law  extending  the  stamte  of  limitations  on  potential  RTC 
civil  claims  until  December  31,  1995.  when  the  RTC  is  scheduled  to  be  wound  up. 

At  the  hearing,  in  response  to  questioning  about  contacts  with  the  White  House 
related  to  the  Madison  matter.  Mr.  Altman  did  not  mention  that  he  had  raised  the  question  of 
his  possible  recusal  at  the  February  2  meeting.   Mr.  Altman  also  did  not  mention  the 
September  29  and  October  14  meetings  regarding  press  inquiries  about  criminal  referrals. 
Following  the  hearing,  lawyers  firom  the  Office  of  the  White  House  Counsel  and  other  White 
House  staff  met  to  determine  whether  Mr.  Altman' s  hearing  testimony  might  require 
supplementation.    As  a  result.  White  House  Staff  Secretary  John  Podesta  telephoned  Mr. 
Altman  and  expressed  concern  with  Mr.  Altman's  omission  of  the  fall  meetings  and  of  his 
possible  recusal  as  a  subject  of  discussion  at  the  February  2  meeting. 
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The  day  after  the  heanng.  The  New  York  Times  published  a  story  about  White  House 
and  Treasury  meetings  on  the  Madison  investigation.   That  afternoon.  Mr.  Joshua  Steiner. 
the  Treasury  Chief  of  Staff,  reported  to  Mr.  Podesta  of  the  White  House  staff  that  Mr. 
Altman  had  just  informed  an  editor  of  The  New  York  Times  that  he  had  decided  to  recuse. 
This  news  took  several  at  the  White  House  by  surprise  and  led  to  a  series  of  telephone  calls 
which  I  will  also  refer  to  later  in  this  statement. 


Tt]e  Stanflards  of  Ethical  Conduct. 

The  ethical  niies  applicable  to  executive  branch  employees  axe  set  forth  in  the 
Standards  of  Ethical  Conduct  issued  by  the  Office  of  Government  Ethics.   Three  of  the 
standards  are  arguably  relevant  to  the  Treasury- White  House  contacts. 

(1)  A  Standard  of  Conduct  provides  that  an  employee  shall  not  participate  in  a  matter 
without  the  prior  authorization  of  a  designated  etiiics  official  if  the  employee  'determines  that 
a  reasonable  person  with  icnowledge  of  the  relevant  facts  would  question  his  imparnaiity  in 
the  matter. "   2635.201  and  .502.   There  are  two  reasons  why  this  standard  was  not  violated. 
First,  in  connection  with  the  vast  majority  of  the  comacts,  no  White  House  official  did 
anything  that  could  be  regarded  as  'panicipanng"  in  the  Madison  Guaranty  matter  before  the 
RTC,  or  in  any  other  Madison  Guaranty  matter  affecting  his  or  her  own  personal  'nwrrffT  or 
those  of  anyone  else.   Second,  whether  there  may  be  an  appearance  of  partiality  depeivls  in 
pan  on  whether  the  employee  has  certain  types  of  private  relationships  with  persons 
interested  in  the  matter  at  issue.   President  and  Mrs.  Clinton  were  arguably  interested  in 
some  RTC  actions  concerning  Madison  Guaranty.   But  on  the  basis  of  my  review,  none  of 
the  White  House  staff  members  involved  in  the  contacts  has  any  of  the  types  of  financial  or 
family  relationships  with  President  or  Mrs.  Ginton  that  would  raise  the  issue  of  partiality.   It 
is  not  "partiality"  for  presidential  aides  to  receive  information  or  express  opinions  relating  to 
the  interests  of  the  President  for  whom  they  work.   For  example,  a  White  House  staff 
member  could  receive  information  or  express  opinions  about  a  congressional  proposal  to 
raise  or  lower  the  salary  of  the  President  without  violating  this  standard.   There  is  no  other 
evidence  to  show  that  a  question  concerning  the  impartiality  of  any  of  the  staff  membeis 
should  reasonably  have  arisen. 

(2)  An  executive  branch  employee  may  not  use  his  public  office  for  the  private  giin 
of  himself  or  his  close  friend,  relative,  or  private  business  associate.   2635.702.   Stated  a 
slightly  different  way,  he  may  not  use  his  Government  position  "in  a  manner  that  is  '"*'*"'^^** 
to  coerce  or  induce  another  person  ...  to  provide  any  benefit,  financial  or  otherwise,"  to 
himself  or  his  close  friend,  relative,  or  private  business  associate.   2635.702(a).  On  the 
basis  of  my  review,  none  of  the  staff  members  involved  in  the  contacts  sought  private  gain 
for  himself  or  anyone  else  covered  by  this  standard. 
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(3)  Executive  branch  employees  may  not  use  non-public  information  to  further  their 
own  private  interests  or  those  of  anyone  else,  whatever  their  relationship  with  the  person. 
2635.703.    No  White  House  staff  member  attempted  to  further  anyone's  private  interests 
with  any  non-public  information  from  the  Treasury. 

Two  main  ethical  issues  arise  with  respect  to  these  events.    The  first  is  whether  it 
violated  any  ethical  standard,  or  was  otherwise  inappropriate,  for  the  White  House  to  receive 
a  "heads-up"  from  a  Treasury  official  that  the  RTC  was  making  cnminai  referrals  that  made 
incidental  mention  of  President  and  Mrs.  Qimon.  and  thereafter  for  Treasury  and  White 
House  officials  to  discuss  how  to  respond  to  press  leaks  and  queries  about  the  matter. 

The  second  issue  relates  to  whether  it  violated  any  such  standard,  or  was  otherwise 
inappropriate,  when  Mr.  Altman  told  White  House  officials  he  was  considering  whether  he 
should  recuse  himself  from  participation  in  any  Madison  Guaranty  matter,  for  White  House 
officials  to  have  given  Mr.  Altman  their  views  about  this  subject. 

To  put  these  questions  of  propriety  in  perspective,  one  must  consider  the 
consututioiial  structure  of  the  Executive  Branch.    The  Constimtion  vests  the  entire  executive 
power  in  the  President  alone.   Congress  has  passed  various  laws  redistributing  that  power 
within  and  outside  the  executive  branch,  such  as  the  laws  purporting  to  vest  power  in  various 
Cabinet  Secretaries,  the  laws  creating  various  fiilly  independeiu  agencies  like  the  Federal 
Reserve  Board  and  the  Federal  Commimications  Commission,  and  the  recently  revived  law 
creating  the  office  of  Independem  Coimsel.   But  the  Department  of  the  Treasury  remains 
wholly  within  the  Executive  Branch,  and  the  RTC  is  not  a  fiilly  independent  agency  in  the 
same  sense  as  the  Federal  Reserve  and  the  FCC.   The  RTC  acts  under  the  general  direction 
of  a  chief  executive  appointed  by  and  answerable  to  the  President,  and  under  the  general 
supervision  of  an  Oversight  Board  which  iochides  the  Secretary  of  the  Treasury  and  a 
number  of  other  Executive  Branch  officers  directly  or  indirectly  answerable  to  the  President 
In  my  view  the  RTC,  like  the  Environmental  Protection  Agency,  is  an  iixlependent  agency 
within  the  executive  branch. 

Of  course,  the  constitutional  role  of  the  President  as  the  sole  holder  of  the  executive 
power  does  not  mean  that  the  White  House  can  property  seek  to  infhience  executive  branch 
law  enforcemem  investigations  involving  other  high  govemmem  officials  or  the  President 
himself.   One  reason  we  have  an  Indepeiidem  Counsel  law  is  to  prevent  this  frtnn  happening. 
It  would  of  course  be  iiuppropriate  for  the  White  House  to  try  to  infhiwirff  investigations 
under  that  law.   But  it  is  entirely  appropriate  for  the  White  House  to  receive  a  heads-up 
promptly  after  the  Attorney  General  makes  a  decision  to  seek  the  appointment  of  an 
Independem  Counsel,  so  that  the  White  House  will  not  be  surprised  by  press  questions.   That 
has  been  the  practice  followed  ever  since  the  Independent  Counsel  law  was  enacted  in  1977. 
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The  same  principles  apply  when  high  officials  are  directly  or  indirectly  involved  in 
law  enforcement  investigations  within  the  jurisdiction  of  other  executive  branch  agencies, 
such  as  the  Environmental  Protection  Agency,  the  Food  and  Drug  Administration,  and  the 
RTC.    (Strictly  speaking,  the  RTC  is  not  a  law  enforcement  agency,  but  it  can  ma  iff  criminal 
referrals  to  the  Department  of  Justice,  and  it  can  bring  civil  actions  against  directors,  officers 
and  borrowers  when  failed  savings  and  loans  are  taken  over  by  the  govemmem.) 

The  heads-up  principle  applies  with  particular  force  to  criminal  referrals  by  the  RTC 
or  other  agencies  to  the  Department  of  Justice.   Because  of  their  preliminary  nature,  it  is  the 
usual  practice,  in  fairness  to  those  involved,  not  to  make  a  public  announcemem  that  such  a 
referral  has  been  made.   I  understand  that  the  RTC  and  the  FDIC  have  made  more  fhan  a 
thousand  criminal  referrals  to  the  Depaiimeuu  of  which  only  a  small  percentage  have  been 
found  meritorious  enough  to  waxiani  an  actual  criminal  prosecution. 

The  heads-up  received  by  the  White  House  thai  the  RTC  was  making  criminal 
referrals  concerning  Madison  Guaranty  did  not  in  my  opinion  involve  any  impropriety  or 
breach  of  any  ethical  standard  by  any  White  House  official.   None  of  them  made  any  effon 
to  influence  the  RTC's  decision. 

On  the  same  reasoning,  there  was  no  impropriety  or  breach  of  any  ethical  standard  in 
the  meeting  requested  by  Treasury  officials  and  held  on  October  14,  1993.  to  discuss  press 
leaks  and  inquiries  to  the  Treasury  concerning  the  unannounced  criminal  referrals  and  the 
responses  to  be  made  to  these  inquiries.   It  was  obviously  important  and  appropriate  for  the 
Treasury  to  inform  the  White  House  about  the  leaks  and  resulting  press  queries  so  that  the 
White  House  could  prepare  itself  and  brief  the  Treasury  to  answer  the  questions  being  raised 
by  the  press  concerning  the  Clintons'  investment  in  Whitewater  and  their  knowledge  as  to  the 
campaign  contributions  raised  by  Mr.  McDougai.   In  my  opinion,  those  who  participated 
acted  in  good  faith  and  in  compliance  with  existing  ethical  standards. 

The  OfRce  of  Government  Ethics  —  the  agency  charged  with  interpreting  and  applying 
the  Standards  of  Condua  -  agrees  that  the  receipt  of  such  information  by  White  House 
officials,  if  not  then  used  to  further  their  own  or  another's  pnvate  interest,  does  not  violate 
the  Standards.   On  the  basis  of  my  review,  the  information  was  not  used  for  such  a  purpose. 

Let  me  now  come  to  the  more  difficult  issue  of  the  contacts  about  the  statute  of 
limitations  and  Mr.  Altman's  consideration  of  his  possible  recusal,  starting  with  the  meeting 
on  Febrtiaiy  2.   Under  the  RTC  statute,  its  chief  executive  is  appointed  by  the  President  by 
and  with  the  advice  and  consent  of  the  Senate.   In  March  1993.  pending  the  selection  of  a 
nominee,  the  President  had  named  Deputy  Secretary  of  the  Treasury  Roger  Altman  to  serve 
simultaneously  as  acting  chief  executive  of  the  RTC.   Utider  applicable  law,  Mr.  Altman 
could  only  serve  as  acting  chief  executive  for  a  maTimum  of  120  days,  expiring  during  July 
1993,  unless  by  that  time  a  nomination  had  been  sent  to  the  Senate  for  its  advice  and 
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consent,  in  which  case  he  could  continue  until  the  nominee  took  office.    In  July  of  1993. 
tjcfore  the  120  days  expired,  the  President  nominated  Stanley  Tate  to  the  RTC  post,  but  he 
ran  into  confinnaiion  problems  and  withdrew  on  November  30.    As  a  result.  Mr.  Altman 
was  legally  authorized  to  contmue  as  actmg  chief  executive  for  120  additional  days  after 
November  30,  1993.  i.e.  March  30,  1994. 

In  January  1994,  there  was  mcrcasing  congressional  interest  in  the  status  of  potential 
civil  claims  relating  to  Madison  Guaranty  and  Whitewater.    At  that  time,  the  relevant  stanitc 
of  limitations  on  such  claims  was  to  expire  on  February  28.  1994.  and  the  RTC  had  not  yet 
decided  whether  civil  claims  relating  to  Madison  Guaranty  should  be  brought.   At  a  meeting 
requested  by  Mr.  Altman  and  held  with  White  House  staff  members  on  February  2,  1994, 
Mr.  Altman  briefed  the  White  House  staff  on  the  procedural  options  available  to  the  RTC  in 
potential  cases  such  as  Madison  Guaranty  where  the  stamte  of  limiutions  was  about  to 
expire,  just  as  the  RTC  bad  previously  briefed  an  interested  member  of  Congress  who  had 
inquired  about  the  Madison  Guaranty  situation. 

At  the  same  meeting.  Mr.  Altman  also  said  he  had  been  considering  recusal  from 
participation  in  any  RTC  decisions  concerning  Madison  Guaranty,  and  that  he  had  been 
advised  to  recuse  by  his  Treasury  colleagues.   There  is  a  difference  of  recollection  among 
the  participants  as  to  whether  Mr.  Altman  said  he  had  already  decided  to  recuse  or  whether 
he  said  he  was  still  considering  the  matter.   There  is  no  evidence  that  White  House  persoimel 
knew  before  the  meeting  started  that  Mr.  Altman  would  raise  the  issue  of  recusal. 

Mr.  Bernard  Nussbaum.  then  the  White  House  Counsel,  expressed  his  concern,  partly 
because  a  similar  question  had  been  raised  in  the  then  pending  confirmation  hearings  of  Ms. 
Ricki  Tigert,  President  Clinton's  nominee  for  Chairman  of  the  FDIC.   In  her  hftaring  on 
February  1,  Ms.  Tlgen  had  been  asked  to  make  a  blanket  recusal  in  any  matter  potentially 
involving  President  Clinton.   She  had  replied  that  she  would  defer  any  decision  on  recusal 
until  a  particular  matter  rsm^  before  her  and  would  then  follow  the  advice  of  the  FDIC 
ethics  officer. 

Mr.  Nussbaum  understood  Mr.  Altman  to  say  that  be  had  been  advised  he  had  no 
legal  or  ethical  obligation  to  recuse,  but  was  inriiivfi  to  do  so  anyway.   Mr.  Nussbaum  was 
convinced  that  an  Altman  recusal  -  in  the  absence  of  a  legal  or  ethical  requirement  to  do 
so  -  might  undercut  the  position  taken  by  Ms.  Tigert.   Mr.  Nussbaum  expressed  his  view 
that  a  presidential  appointee,  solely  because  of  her  or  his  status  as  such,  should  not  recuse 
merely  because  the  matter  tangentially  involved  the  President.    Although  Mr.  Altman  said  he 
would  leave  any  Madison  Guaranty  decision  to  RTC's  career  officers  in  any  event,  Mr. 
Nussbaum  said  he  thought  these  officers  could  be  expected  to  act  with  greater  fairness  and 
professionalism  if  Mr.  Altman  did  not  recuse.   Mr.  Nussbaum  also  made  clear  that  the  fmal 
decision  on  recusal  was  Mr.  Altman's  to  make. 
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On  February  3,  Mr.  Altman  advised  the  White  House  that  he  had  decided  not  to 
recuse  for  the  tune  being.    He  maintained  that  position  until  February  25  (a  day  after  his 
testimony  before  the  Senate  Banking  Committee)  when  be  announced  his  recusal. 

As  you  know,  the  Office  of  Government  Ethics  had  concurred  with  the  detenninaiion 
of  the  Treasury  and  RTC  ethics  officials  in  February  1994  that  Mr.  Altman  had  no  legal 
obligation  to  recuse  himself  fhim  Madison  Guaranty- Whitewater  matters,  and  that  a  dKision 
on  whether  or  not  to  recuse  lay  within  his  personal  discretion.    The  Office  of  Government 
Ethics  has  now  also  informally  confirmed  that  it  has  no  reason  to  believe  that  any  White 
House  official  violated  any  ethical  standard  with  respect  to  the  recusal  issue. 

However.  Mr.  Nussbaum's  statements  plainly  suggested  his  preference  that  Mr. 
Altman  not  recuse  himself  in  the  circumstances,  and  Mr.  Altman  may  have  so  understood 
him.   This  may  have  influenced  Mr.  Altman 's  decision  on  February  3  to  defer  recusal.    Even 
though  this  did  not  in  my  opinion  violate  any  ethical  standard,  there  is  a  broader  question  as 
to  whether  it  was  appropriate  for  any  White  House  staff  member  to  make  this  preference 

known  to  Mr.   Altman 

The  answer  to  that  question  seems  clearer  when  viewed  in  hindsight  than  it  may  have 
appeared  to  be  at  the  time.   I  am  sure  that  everyone  concerned  acted  in  good  faith.   But  in 
my  judgment,  this  discussion  should  not  have  taken  place.   And  once  the  question  was 
raised.  I  believe  that  in  the  light  of  all  the  factual  and  political  circumstances  relating  to 
Madison  Guaraiuy  and  Whitewater,  the  White  House  should  have  encouraged  Mr.  Altman  to 
recxise. 

However,  it  is  important  to  note  that  during  the  period  before  Mr.  Altman  recused 
himself,  Mr.  Altman  did  not  paitictpate  in  the  RTC  decision  to  make  the  criminal  referrals 
or  any  other  RTC  decision  relating  to  a  particular  Madison  Guaranty/Whitewater  matter. 

Let  me  mm  briefly  to  whether  it  violated  any  ethical  standard  for  White  House 
officials  to  receive  the  February  2  briefing  as  to  RTC's  statute  of  limitations  options.   This 
same  briefing  was  being  given  to  various  members  of  Congress,  and  was  public  infonnatirm 
It  was  in  the  nature  of  a  heads-up  to  the  White  House.  aiKl  no  White  House  participant  said 
anything  that  could  have  afiiected  how  the  RTC  exercised  its  options.  Moreover,  that  issue 
was  mooted  ten  days  later  when  Congress  passed  and  the  President  signed  the  law  exfmriing 
the  limiution  period  until  December  31,  1995,  or  the  winding-up  of  the  RTC,  whichever 
comes  later.   There  was  no  discussion  of  the  merits  or  substance  of  any  possible  claims 
relating  to  Madison  Guaranty. 

There  remain  the  contacts  that  occurred  on  February  25,  after  Mr.  Altaian's 
testimony  on  February  24  and  after  he  annniinri»H  his  decision  to  recuse  on  February  25.  In 
the  course  of  a  telephone  conversation  initiated  by  Mr.  George  Stephanopoulos,  Senior 
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Advisor  to  the  President,  and  Mr.  Harold  Ickes.  the  White  House  Deputy  Chief  of  Staff, 
with  Mr.  AJtman.  they  expressed  their  coocem  that  Mr.  Altman  had  informed  The  New  York 
Times  of  his  recusal  decision  before  informing  the  White  House.    However,  they  made  no 
effort  to  persuade  Mr.  Altman  to  change  his  mind.   In  this  conversation  they  also  expressed 
their  surprise  and  dismay  about  reports  that  the  RTC  had  retained  Mr.  Jay  Stephens  and  his 
law  fum  to  investigate  and  cotiduct  any  civil  litigation  on  behalf  of  the  RTC  relating  to  the 
same  allegations  as  the  criminal  referrals.    (Let  me  remind  you  that  when  Attorney  General 
Janet  Reno  had  replaced  Mr.  Stephens  and  other  holdover  U.S.  attorneys  earlier  in  the 
Clinton  administration,  Mr.  Stephens  had  strongly  criticized  the  administration,  and  had  later 
considered  running  as  a  Republican  r-^nrfiHatf  for  the  Seoaie.    It  is  no  exaggeration  to  say  he 
was  a  vocal  political  critic  of  the  Presidem.)  In  an  earlier  conversation  the  same  day 
between  Mr.  Stephanopoulos  and  Mr.  Joshua  Steiner.  Secretary  Bcntscn's  Chief  of  Staff. 
Mr.  Stq)hanopoulos  had  also  expressed  these  concerns,  and  questioned  how  Mr.  Stephens 
could  have  been  considered  impartial  and  suitable  for  at^mrmmt    Mr.  Steiner  responded 
that  it  was  a  done  deal  and  should  not  be  pursued  finther. 

In  my  view,  the  concerns  expressed  by  Mr.  Stephanopoulos  and  Mr.  Ickes  were 
perfectly  natural  under  the  circumstances,  and  involved  no  ethical  impropriety.   They  made 
no  real  effort  to  alter  what  had  been  done,  and  with  respect  to  Mr.  Stephens,  Mr. 
Stephanopoulos  was  simply  'letting  off  steam. '   Republican  observers  like  Mr.  Mariin 
Fitzwater  (Presidem  Bush's  press  secretaiy)  and  Congressman  James  Leach  have  also 
riiCTni<yH  the  incideu  as  trivial.   As  in  tbe  rvvr  of  the  earlier  contacts,  the  contacts 
concerning  the  retention  of  Mr.  Stephens  had  no  efifiect  on  his  stains  or  on  the  RTC's 
activities  concerning  Madison  Guaranty. 

Let  me  mm  to  when  the  Presidem  aid  Mrs.  QiDton  learned  about  tbe  Treasury- White 
House  contacts.    Mr.  Lindsey  informed  the  President  of  the  criminal  referrals  early  in 
October,  shortly  after  the  initial  "beads-up'  from  Ms.  Hanson  and  after  the  press  had  begun 
inquiring  into  the  matter.   Mrs.  Clinton  learned  about  it  later  in  October  through  press 
reports. 

The  Presidem  and  Mrs.  Clinton  do  not  recall  it'Tntng  about  the  discussions 
concerning  Mr.  Altman's  recusal  until  Mr.  Altman  aiumuuLcd  it  on  Febmaiy  22.   Mr.  Ickes 
recalls  that  at  some  point  he  briefly  informed  the  Presidem  of  tbe  Febraaiy  2  meeting  and 
Mr.  Altaian's  subsequem  decision  not  to  recuse.   He  does  noc  recall  when  that  discussion 
took  place.   Mr.  Ickes  also  recalls  a  similar  brief  discussion  with  Mrs.  Clinton. 

I  also  warn  to  refer  to  the  brief  conversation  between  the  Presidem  and  Comptroller 
of  the  Currency  Eugene  Ludwig  on  December  30,  1993,  which  does  not  even  deserve  to  be 
described  as  a  contact.   They  were  both  at  Renaissance  Weekend  in  Hilton  Head,  along  with 
more  than  a  thousand  others.   They  had  a  brief  exchange.   Their  recollections  differ 
somewhat,  but  they  agree  the  Presidem  said  be  wanted  to  have  a  fiiitlier  talk  with  Mr. 
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Ludwig  about  the  Madison  Guaranty/Whitewater  matter,  which  was  then  very  much  in  the 
news.    Mr.  Ludwig  called  Ms.  Jean  Hanson,  the  Treasury  General  Counsel,  for  guidance. 
She  referred  him  to  the  White  House  Counsel's  Office,  where  he  reached  Mr.  Clifford 
Sloan.   Mr.  Sloan  called  his  colleague  Mr.  Neil  Eggleston,  who  called  Deputy  White  House 
Counsel  Joel  Klein,  who  was  also  at  Renaissance  Weekend.    Mr.  Klein  found  the  President 
and  inquired  about  the  conversation.   The  President  said  he  had  only  wanted  to  get  Mr. 
Ludwig 's  suggestions  as  to  the  names  of  experts  familiar  with  real  estate  development  and 
financing  who  might  be  willing  to  write  articles  explaining  the  Whitewater  project  to  the 
public.   Mr.  Klein  said  it  would  be  better  to  obtain  such  advice  from  someone  other  than  the 
Comptroller.   The  President  said  he  agreed,  and  would  turn  elsewhere.   Mr.  Klein  so 
informed  Mr.  Ludwig. 

Since  the  President  and  Mr.  Ludwig  never  had  a  substantive  conversation  —  even 
about  the  names  of  experts  who  could  write  articles  —  their  brief  encounter  is  hardly  worth 
menuoning.   It  could  not  possibly  have  violated  any  applicable  ethical  standard  or  be 
considered  a  significant  error  of  judgment, 

Mr.  Chairman.  I  have  said  that  while  the  various  Treasury- White  House  contacts 
violated  no  ethical  standard,  in  my  judgment  it  would  have  been  better  if  some  of  these 
contacts  had  never  occurred,  and  if  fewer  White  House  staff  members  bad  participated. 
When  I  reviewed  these  incidents  in  their  totality,  I  found  there  were  too  many  people  having 
too  many  discussions  about  too  many  sensitive  matters  —  matters  which  were  properly  the 
province  of  the  Office  of  the  White  House  Counsel.   The  contacts  were  not  sufficiently 
channeled  between  White  House  Cotmsel  and  Treasury  Counsel,  and  there  were  too  many 
conversations  in  which  no  counsel  participated.   In  retrospect,  we  did  not  meet  as  high  a 
performance  standard  as  we  should  have  set  for  ourselves.   We  have  therefore  taken 
additional  measures  to  assure  that  future  contacts  between  the  White  House  and  executive 
branch  agencies  with  law  enforcement  functions  will  be  beyond  reasonable  challenge. 

First,  in  March  1994  we  reminded  everyone  on  the  White  House  staff  of  the  rule  that 
no  such  contacts  relating  to  a  particular  law  enforcement  investigation  may  be  initiated 
without  the  prior  approval  of  the  White  House  Counsel.   Some  of  the  Treasury-White  House 
contacts  were  initiated  or  permitted  by  White  House  staff  members  wi±out  the  prior 
approval  of  the  Counsel,  even  though  Counsel's  memoranda  requiring  prior  approval  have 
been  in  effea  since  February  1993. 

Second,  as  a  result  of  my  review,  we  have  concluded  that  such  contacts  by  staff 
members  other  than  those  in  the  White  House  Counsel's  Office  are  inadvisable  even  with  the 
approval  of  the  White  House  Counsel,  and  that  in  the  future  all  such  contacts  should  be 
solely  between  White  House  Counsel  (or  Deputy)  and  the  General  Counsel  (or  Deputy)  of  the 
agency  involved.   These  are  the  understandings  already  in  place  with  the  Attorney  Geaeral 
and  her  Deputy,  and  we  plan  to  extend  them  to  other  agencies  as  well. 
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Third,  we  are  drafting  rules  of  conduct  for  future  contacts  between  the  Office  of  the 
White  House  Counsel  and  executive  branch  agencies  with  law  enforcemem  functions  on 
particular  investigative  matters,  defining  the  circumstances  under  which  such  contacts  are 
appropriate  or  aot.   We  will  review  these  drafts  with  the  agencies,  and  we  plan  to  issue  them 
promptly. 

Finally,  I  waiu  to  point  out  again  that  none  of  the  Treasury- White  House  contacts  I 
have  descnbed  had  the  slightest  effea  on  the  RTC's  activities  concerning  Madison  Guaranty 
to  date,  and  to  pledge  that  no  such  effects  will  be  tolerated  in  the  future. 


The  Fislce  Repon  on  Mr.  Vincent  Foster's  Death. 

With  your  p>ermissioii.  Mr.  Chairman,  let  me  add  a  word  about  Mr.  Fiske's  report  on 
Mr.  Vincent  Foster's  death.   Mr.  Foster  was  a  childhood  ftiend  of  the  Prcsidem  and  admired 
by  numerous  members  of  the  White  House  staff.   Although  I  knew  him  only  slightly,  I  am 
told  he  was  hard-working,  deeply  intelligem,  a  good  coUeagtie.  and  a  treasured  member  of 
the  White  House  "family. '   To  the  people  who  knew  him.  his  death  was  unexpected  and 
devastating.   On  the  day  he  died,  a  curtain  of  sadness  descended  upon  the  White  House. 

On  June  30.  1994,  Mr.  Fiske  published  a  thorough  and  voluminous  report  of  his 
findings  concerning  Mr.  Foster's  death.   I  believe  that  repon  proves  beyond  reasonable  doubt 
that  Mr.  Foster's  death  was  indeed  a  suicide  that  occurred  m  Fon  Marcy  Park,  as  originally 
rqwrted  by  the  Park  Police.   According  to  Mr.  Fiske,  'the  evidence  overwhebningly 
supports  this  coticlusion,  and  thexe  is  no  evidence  to  the  contrary." 

Mr.  Fiske's  report  also  stated  that  his  team  'found  no  evidence  that  issues  involving 
Whitewater.  Madison  Guaramy,  CMS  or  other  personal  legal  matters  of  the  Presideiu  or 
Mrs.  Clinton  were  a  factor  in  Foster's  suicide."   Since  these  Whitewater/Madison  Guaranty 
matters  are  the  main  reason  for  this  Committee's  hearings,  and  Mr.  Foster's  death  has  been 
found  to  be  unrelated  to  these  matters,  we  hope  that  ail  mfflih^f*  of  the  Coimnittee  will 
accept  Mr.  Fiske's  report  without  chasing  down  every  new  question  that  conspiracy  theorists 
will  always  raise  about  the  violent  death  of  any  prominent  person. 

Even  The  WaU  Street  Journal's  editorial  page  -  one  of  Mr.  Foster's  most  persistent 
critics  -  has  accepted  the  findings  of  the  Fiske  Report.   After  a  year  of  lurid,  personally 
invasive  and  totally  unsubstantiated  speculations,  surely  it  is  time  for  decern  people  to  leave 
Mr.  Foster's  bereaved  family  in  peace. 

I  had  hoped  this  thorough  report  would  put  to  rest  the  wild  nmiors  that  Mr.  Foster 
was  murdered  or  committed  suicide  at  another  location,  and  that  his  dead  body  was  then 
moved  to  Fort  Marcy,  as  well  as  all  the  other  inmiendos  and  speculations  that  have  been 
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circulated  by  mere  gossips,  by  incsponsibie  journalists,  and  by  persons  who  would  harm  the 
President  and  torment  Mr.  Foster's  family  to  advance  their  political  goals.  It.  unfortunately, 
has  not. 

So.  I  would  ask  those  rumormongers  to  heed  the  words  of  Vince  Foster's  family.   In 
a  sutcmeiit  they  released  seven  days  ago.  the  Foster  Family  wrote:    "We  love  Vince  and 
miss  him  terribly.    He  was  an  honorable  man  and  deserves  to  be  treated  with  respea.   On 
this  anniversary  of  his  death,  our  fervent  hope  is  that  this  matter  now  will  recede  from  pubUc 
view  and  that  the  family  will  be  left  alone  to  deal  with  its  loss  in  private. "   Thai  is  their 
wish.    Let  it  be  ours,  as  well. 

Thank  you,  Mr.  Chairman  and  members  of  the  Committee. 


297 

EXHIBIT    B 


a    Uolted  States 

Office  of  Goveniinent  Ethics 

1201  New  York  Avenne.  NW.,  Suite  500 
WaahlngtDD,  DC  20005-3917 


Kovemher  8,  1995 

The  Honorable  Alfonse  M.  D'Amato 
Chairman,  Committea  on  Ban  Icing, 

Bousing,  and  Urban  Affairs 
Utiitad  States  Senate 
Waahingcon,   DC  20510 

The  Honorable  Paul  S.  Sarbaoes 
Ranking  Member,  Conmi ttce  on  BanJcing, 

Housing  and  Urban  Affairs 
United  States  Senate 
Washington,  OC  20510 

Dear  Chairman  D'Aiaato  and  Senator  Sarbanes: 

Tills  afternoon  vhlle  v#e  were  testifying,  Mr.  Oiuffra's  last 
question  involved  his  reading  a  statement  from  Mr.  Cutler  £rosi  a 
1994  Committee  hearing  record  axid  asking  l.f  we  believed  Mr. 
Cutler."  a  atatenant  was  correct.  We  both  in  ensence  answered  that 
it  was  not.  Inmediately  after  our  testimony,  individuals  from  our 
Office  asked  if  we  bad  heard  that  the  last  question  was  about 
recusal  and  not  about  the  more  encompassing  question  we  had 
answered  earlier.  Neither  of  us  recognized  tJiat  the  question  had 
changed  to  the  more  narrow  issue  of  the  recuiiial  discussions  and, 
therefore,  we  would  like  to  submit  this  lette:r  as  a  clarification 
to  our  testimony. 

We  have  secured  a  copy  of  the  Committee  record  from  which  Mr. 
Gluf  fra  was  reading  and  we  believe  that  the  passzige  he  read  waa  as 
follows : 

■The  Office  of  Government  Ethics  has  also  informally 
oonfirmcd  my  conclusion  that  no  White  House  official 
violated  any  ethical  standard  with  rtispect  to  this 
recusal  issue.' 

Jane  Ley  aad  Leslie  Wilcox  in  their  discussions  with  Jane 
Sherburne  axid  Sharon  ConowHy  on  the  afternoon  of  July  21  did 
indicate  that,  based  upon  their  review  of  thi:  transcripts  of  all 
the  Treasury  and  White  House  officials  with  whom  Mr.  Altman  had 
spoken  about  his  recusal  concerns,  they  did  not  see  that  any 
standard  of  conduct  had  been  violated  in  those-  discussions .  TO  the 
extent  that:  Mr.  CUtler  meant  to  reflect  that,  it  is  not  wrong. 

Stephen  Potts  did  not  have  any  discussions  with  the  white 
Ho\ise  about  the  recusal  issue. 
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The  Honorable  Alfonee  M.  D'Amato 
The  Honorable  Paul  3.  Sarbanea 
Page  2 

He  arc  sorry  chac  ve  did  not  recogniza  thac  Mr.  Givrffza's 
question  had  changed  from  the  earlier  question,  of  whether  OGE  had 
informally  concurred  that  no  individual  ethical  standards  were 
violated  by  White  House  officials  to  the  mora'  narrow  question  o£ 
recusal.  Our  response  to  the  earlier  question  ]:emains  correct;  0GB 
did  not  "informally  concur"  in  Mr.  Cutler' s  .conclusion  that  no 
violation  of  any  ethical  standard  occurred  \jy  any  White  House 
official . 

We  would  appreciate  it  i£  you  would  maka  this  letter  part  o£ 
the  hearing  record. 

Sincerely, 


Deputy  General  Counsel 
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EXHIBIT  C 

MAKE:  HBi207000  PftGE   189 

UI46O  Secretary  for  President  Bush,  who  disaissed  it  as  quite 

•4146  1  understandable. 

'«M62        Hr .  GRins.   But  you  believe  that  was  theix  role  as  itembers 

I4U63  oi  the  White  House  staff? 

t«ti6M       nr.  CUTIEK.   Th*y  did  nothing.   &nd  nothing  happened.  Hr. 

i|i<65  Stephens  is  still  thaxa.   No  effort  was  made  to  remove  hia. 

■4*466  He  is  presuaably  doing  his  work. 

141467       Hr.  GtAHS.   Also,  do  you  think.  Hr.  Cutler,  that  inforaing 

<4U68  the  President  by  a  haads  up  that  criainal  referrals  had  been 

•41469  Bade  that  would  iavolva  hla  and  his  wife  as  witnesses  and 

*44470  conceivably  as  subjaets  of  tha  investigation  constitutes  a 

i4>i71  violation  of  Ko.  (c)(2).  and  that  is  giving  pzafarentlal 

>4472  tzaataant  to  any  pazsea7 

it<«73       Hz.  COTIZl.   I  qulta  flznly  balieva  it  doas  not.   I  have 

i4<i74  said  before,  wa  hava  consul  tad  tha  Office  of  Govaznaent 

■41475  Ethics  which  infozaallr  agzaas  with  that  conclusion.   &nd  Z 

■41476  aa  telling  you  out  of  ay  aNpazience  haze  ovez  aany  years. 

<4i477  this  has  happanad  in  avazy  adainistratlon.  Kapublican  and 

■4>478  Deaooratio.  baeausa  tha  Fzasldant  is  tha  chief  law 

<4<479  enfozeeaent  offleaz  and  naads  to  knew. 

•4)480        Ivan  whan  thm   Indapaadant  counsel  law  is  invoked,  bafoza 

U<481  thaza  is  an  announcaaaat  to  tha  pzass  that  tha  Attoznay 

<4i482  General  is  seaking  tha  appointaant  of  an  independent 

141483  counsel,  onoa  ha  oz  sha  has  aada  tha  daolsion.  tha  Prasidant 

Uil8>4  is  infornad. 
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^t*6S  nr.  GRAMS.   Finally,  you  hav«  admttftd  that  tha  Uhita 

<4<486  Housa  staff  and  othars  mada  arrets  of  judgmant  that  uara 

uue?  cegrettabla  and  that  should  navar  hava  happanad.   You  hava 

UUSS  saj.d  that  too  many  paopla  wara  talking  to  too  nany  paopla  on 

(4t«89  too  nany  things. 

I4M90        Ooasn't  this  suggast  that  tha  whola  aiiaix  is  a  violation 

<4>t9  1  of  Ko.  (c)(6),  and  that  is  aiiactlng  advaxsaly  tha 

<4i492  confldanca  of  tha  public  and  tha  Intagrity  and  of  tha 

<4i493  govarnnantT   I  don't  think  you  can  go  to  a  coiiaa  shop 

I4M9M  outsida  tha  Baltuay  that  doasn't  ballava  Uhltaitatar  has 

t4U95  soBahow  lat  thaa  down  as  fax  as  thalx  faith  in  tha 

UU96  govaxnaant. 

tug?        nx.  CUTLZl.   if  avaxy  administration  that  was  criticizad 

M<49a  in  tha  pxass  oz  tha  publio  about  aifaoting  tha  confldanca  oi 

Ui(99  tha  publio.  li  ua  countad  thaa  up,  ua  would  count  all  HO   or 

USOO  U1  adainistxations  to  data.   Thara  has  navar  baan  an 

U501  adainistxation  which  was  not  attaokad  in  ona  way  ox  anothax 

■4502  for  affaetlng  tha  confidanoa  of  tha  paopla  and  tha 

US03  govarnaant,  yours  or  ours. 

USOK        Hz.  GKAHS.   Z  am  talking  spaoiiically  about  this  languaga 
US05        Tha  CHIIXHAN.   Tlia  tiaa  of  tha  gantlaaan  has  axpizad. 
KSOe        nr.  CVTLK&.  Z£   you  raad  that  languaga  that  way,  avary 

14507  adainistxation  has  violatad  tha  standard  of  athics. 
US08        nr.  GKAHS.   Thay  ara  not  tha  subjaot  of  this  haaring. 
1450  9       nr.  CUTLZ&.   In  othar  words,  if  you  bacoaa  subjaot  to 


301 


HBA207000  PAGE   199 

undazstand  it.  as  can  you  raad  in  this  morning's  N«h  York 
TiB«s.  has  given  a  difiszcnt  intazpretation  of  it  hirasali. 

nz.  BACKUS  OF  ALABAHA.   On  tha  saeond  occasion  about  a 
nonth  lataz.  ha  wzota  in  tha  saaa  diary  that  tha  Hhita  Housa 
was  vazy  nagativa  in  tha  maatlng  ha  had  with  him  about  hia 
raouslng  hlasali.   Thaza  agmin.  thay  noH  hava  no  knowladga 
of  that. 

nr.  COTLZK.   You  aza  going  to  hava.  X  asiuma.  both  Hz. 
Stainaz  and  Rr.  Altaan  as  wltnassas. 

Hz.  BACKUS  or  ALABAMA.   And  thaz*  Is  anothaz  antzy  which 
says  thay  didn't  want  him  to  zasign  baoausa  thay  didn't  want 
tha  RTC  opazmtion  tuxnad  ovaz  to  soaaona  thay  didn't  knoM. 
Do  thay  nou  dany  that  that  happanad? 

nx.  CUTLZK.   Hz.  Kussbaua  will  ba  haza  to  tall  you  axaotly 
what  ha  said,  and  I  ralatad  it  in  my   psaparad  stataaant. 

Hz.  BACKUS  or  ALABAHA.   Tou  aza  aiiaza  o£   tha  Stainaz 
•ntzy? 

nz.  CUTLZK.   I  am  awaza  of  what  Is  In  tha  Stainaz  dlazy. 
But  I  an  also  iiaaz  of  what  both  Hz.  Stainaz  and  Hz.  Altaan 
say. 

Hz.  B&CHUS  or  AlABAHA.  Z£  Ha  taka  thasa  antzlas  in  tha 
dlazy  as  cozzaot,  that  would  ba  a  violation  of  thasa  athlcal 
codas? 

Hz.  CUTLZK.   I  don't  Know  that  It  would  ba.  but  I  hava  net 
lookad  Into  that  nannaz.   X  hava  loekad  Into  It  as  faz  as 
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U691  th«  Uhite  Housa  paopla  ara  concainad,  and  I  an  satisiiad 

1*692  that  it  did  not  violata  any  govainmant  standard  of  ethics 

U693  foz  tha  Uhita  Housa  paoplai  and  tha  Oiiica  of  Govarnnant 

U69>4  Ethics  has  agread  iniomally  with  that. 
<(695        nx.    BACHUS  Of  ALABAMA.   Could  I  just  hava  on* 

4696  claziiication  of  what  you  tastifiad  to?   You  hava  statad.  I 

■4697  think,  today  that  tha  Konpaztisan  Ofiica  oi  Govaznaant 

■4698  Ethics  has  randazad  an  opinion  saying  that  tha  Hhlta  Housa 

'4699  staii  aza  not  guilty  oi  any  athlcal  violations,  is  that 

•4700  zlght? 

*4701        nz.  CUTLEK.   Hall,  can  I  zaad  it  to  you  pzaclsaly,  but 

*4702  thay  hava  iniozaally  eencuzzad  In  our  eenoluslon.   Lat  aa 

14703  just  zaad  It  to  ycu. 

(47014        Hx.  BACHUS  OF  AIABAKA.   l&d  tha  zaason  I  say  that  Is  I 

14705  just  had  a  staii  aaabax  call  ovaz  to  CGI  and  thay  say  that 

■4706  thalx  study,  that  It  daals  with  tha  Tzaasuzy  and  tha  ETC. 

14707  and  not  with  tha  Hhlta  Housa.  and  that  It  Is  net  coaplatad. 

<4708  And  I  aa  just  wondazlng  hou  you  aza  gattlng,  li  tha  zapozt 

U709  hadn't  baan  Issuad  oz  ooaplatad.  hou  you  aza  gatting — 
■1710        Hz.  CUTIZX.   Thay  hava  not  yat  axpzassad  an  opinion  as  to 

■4711  Mhathaz  tha  Tzaasuzy  paopla  did  oz  did  not  ooaply  with  thasa 

(4712  athlcal  standazds. 

■4713        Tha  CRAZKHJIN.   Tha  tlaa  oi  tha  gantlaaan  has  long  axplzad 
U71t4        Hx.  CUTIZ&.   li  Z  Bay  just  coaplata  ay  answaz.  Hx. 

4715  Chalzaan. 
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Thay  did  advisa  us  basad  on  factual  information  ua  hava 
givan  tham  about  tha  Uhita  Housa  paopia  that  thay  concur 
inioraally  in  our  ^udgnant  that  tha  Uhita  Housa  paopia  did 
not  violata  any  of  thasa  standards.   What  thay  hava  said  X 
hava  put  pracisaly  in  tha  stataaant  I  hava  raad . 

Tha  CHAIRHAN.   Tha  tlaa  of  tha  gantlaaan  has  axplxad. 

Hzs.  nalonay. 

nzs.  NALOMET.   Thank  you.  Hz.  Chalraan.   Hz.  Cutlaz.  In 
today's  Washington  Post  thaza  is  an  azticla  on  Hhltawataz 
antltlad.  "fiuastions  Just  Kapt  Gzowing."   In  tha  azticla  it 
aantions  Hzs .  Hanson  and  statas  that  sha  has  tastif lad 
baioza  congzasslonal  invastigatozs  that  sha  Mas  instzuotad 
by  Hz.  Altaan  to  aaat  with  tha  Hhlta  Housa  staii  and  Inioza 
thaa  of  tha  Iladison  pzoba. 

nr.  Altaan  in  this  azticla  ooatzadiets  haz  and  statas  ha 
aada  no  such  instzuetioa  and  deaa  not  zacall  avaz  having 
instzuotad  haz  to  do  so.   Ify  quastion  to  you  is.  avan  if  ha 
had  aada  such  an  instzuotion.  would  it  hava  baan  illagal? 

Hz.  CUTLZK.   I  baliava  tha  ansMaz  to  that  is  no.  that 
Hhila  tha  two  of  thaa  do  diffaz  in  thaiz  zaoollactions.  tha 
aaating.  tha  haads-up  itsalf.  waa  pazfaetly  pzopaz  undaz 
thasa  athieal  standazds  that  Z  hava  zafazzad  to.  and  that  is 
soaathing  I  baliava  in  which  tha  Offioa  of  Govaznaant  Ethics 
doas  agzaat  and  it  doasn't  aattaz  whathaz  Hs.  Hanson  did  it 
on  haz  own  oz  uhathaz  sha  did  it  oa  Hz.  Altaan* s 
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zha.z    review  are  ccvered  ir.  r^.ac  siarerr.enr . 

As  you  also  know,  me  Office  rf  3overr_-anc  Zi.^.ics  -.as 
now  reviewed  the  factual  findings  of  -he  Treasur-/  Inspector 
General  and  has  issued  its  formal  opinion,  concurring  thac 
no  violacion  of  any  ethical  standard  --  these  are  the  so- 
called  Standards  of  Ethical  Conduct  for  the  Executive 
Branch  --  occurred  by  any  current  Treasury  or  RTC  official. 

I  have  reached  the  same  conclusion  as  to  the  White  House 
officials  and  based  on  the  facts  as  I  reported  them  to  this 
nonpartisan.  Office  of  Government  Ethics,  that  office  has 
informally  concurred. 

But  the  contacts  did  have  some  troubling  aspects  on  the 
White  House  side,  as  well  as  the  Treasury  side,  and  those 
are  what  I  would  like  to  concentrate  on  in  my  statement. 
The  first  relates  to  Mr.  Altmain's  recusal,  a  subject 
which  has  occupied  much  of  this  Committee's  hearings. 

As  you  )cnow,  the  same  Office  of  Government  Ethics  has 
concurred,  or  had  concurred,  with  the  determination  of 
Treasury  and  RTC  ethics  officials  in  February  of  '94,  that 
Mr.  Altman  had  no  legal  obligation  to  recuse  himself  from 
Madison  Guaranty/Whitewater  matters,  and  that  a  decision  on 
whether  or  not  to  recuse  lay  within  his  personal  discretion. 

The  Office  of  Government  Ethics  has  also  informally 
confirmed  my  conclusion  that  no  White  House  official 
violated  any  ethical  standard  with  respect  to  this  recusal 
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1  11   issue. 

2  I  However,  in  my  ^udgmenc.  Mr.  Nusscaum' 5  scacemer.rs  ac 

3  the  famous  February  2  meecmg  plainly  suggesced  his 

4  preference  chat  Mr.  Altaian  noc  recuse  himself  in  the 

5  circumstances,  and  Mr.  Altman  may  have  so  understood  him. 

6  And  this  may  have  influenced  Mr.  Altman' s  decision  on 

7  February  3rd  to  defer  recusal. 

a  Even  though  this  did  not,  in  my  opinion,  or  that  of  the 

9  Office  of  Government  Ethics,  violate  any  ethical  standard, 

10  there  is  a  broader  question  as  to  whether  it  was  appropriate 

11  for  amy  white  House  staff  member  to  make  this  preference 

12  known  to  Mr.  Altman. 

13  And  the  answer  to  that  question  seems  clearer  when  we 

14  I   view  it  in  hindsight,  of  course,  than  it  may  have  appeared 

15  I   to  be  at  the  time. 

16  I  am  sure  that  everyone  concerned  acted  in  complete  good 

17  faith  and  as  several  members  of  this  Committee  have  noted, 

18  there  are  good  reasons  for  not  recusing  when  there  is  no 

19  legal  or  echicad.  duty  to  do  so. 

20  But,  in  my  judgment,  Mr.  Airman  should  have  decided  this 

21  ■   question  without  discussing  it  with  the  White  House.  And 

22  I   once  the  question  t^as  raised  with  the  White  House  on 

23  February  2nd,  I  believe  that,  in  the  light  of  all  the 

24  factual  and  political  circumstamces  relating  to  Madison 

25  Guaranty  and  Whitewater,  if  the  White  House  were  to  express 
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1  ^j   Ethics,  -.1  irs  report,  takes  a  positicr.  a.-id  disavows,  and  I 

2  j   look  to  page  2   because  I  was,  until  last  evening,  or  T.iahc  I 

3  say,  lace  in  the  morning  or  sometiT.e  m  the  morning,  about 

4  12:30  or  1:00,  I  read  on  page  2,  in  the  middle  of  the  second 

5  paragraph,  it  says:   For  that  reason,  our  analysis  --  this 

6  IS  the  Office  of  Goveminenc  Ethics.  It  says  --  Our  analysis 

7  is  not  intended  to  cover,  nor  should  it  in  any  way  reflect 

8  upon  the  actions  of  individuals  who  are  employed  by  the 

9  White  House. 

10  Now  the  reason  I  mention  that  is  because  it  has  kind  of 

11  been  waved  around  by  every  member  and  by  just  a±)ouc  every 

12  witness  who  had  occasion,  some  who  were  in  the  White  House, 

13  as  the  report  chat  was  the  clear-all. 

14  Now,  I  also  also  note  that  you  refer  to  an   informal 

15  concurrence  that  you  speak  about.  What  is  that  informal 
IS  concurrence? 

17  Mr.  Cutler.   Well,  may  I  explain  that.  Senator  D'Amato? 

18  Senator  D'Amato.   Please. 

19  Mr.  Cutler.   You  are  aware  of  the  deadlines  under  which 

20  the  Treasury  and  the  White  House  and  the  Office  of 

21  I   Government  Ethics  were  working. 

22  We  could  not  begin  our  fact-finding  until  Mr.  Fiske 

23  informed  us  that  he  was  concluded  with  his  investigation  on 

24  the  subject  of  the  contacts.  And  all  of  us  got  that 

25  clearance  about  the  first  of  July. 
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1  The  firsc  hearing  was  scheduled  :cr  the  House  or.  July 

1 

2  :   "he  26ch,  and  your  Senace  hearing  was  scneduled  crigmally, 

3  j   I  chink,  for  che  29ch,  I  chink  you  began. 

4  The  Treasury,  the  Secrecary  of  the  Treasury  had 

5  requested  the  Office  of  Govertunenc  Ethics  at  the  very 

e  beginning,  shortly  after  the  business  about  the  contacts 

7  became  piiblic.  he  had  asked  the  Office  of  Government  Ethics 

8  to  make  an  inquiry  and  report  to  him. 

9  The  Office  of  Government  Ethics  has  no  fact-finding 

10  capability.  It  passes  and  interprets  the  standards  of 

11  government  ethics  on  the  basis  of  facts  supplied  by  someone 

12  else. 

13  So  it  was  arranged  with  the  Office  of  Government  Ethics 

14  j   that  the  Treasury  and  RTC  "inspectors  general  would  do  their 

15  fact-finding  report  and  submit  that  to  the  Office  of 

16  Government  Eth^ics,  and  they  did  this  under  great  pressure. 

17  Meamwhile.  we,  I,  we  were  doing  a  fact-finding  report 

18  within  the  VQiice  House.  The  Office  of  Government  Ethics 

19  didn't  have  time  ac  the  time  these  hearings  began  to  give  us 

20  the  same  sort  of  detailed  formal  opinion  that  they  were  able 

21  to  give  to  the  Treasury  about  the  Treasury  officials. 

22  So  we  gave  them  a  draft  of  my  factual  statement  which 

23  was  attached  to  my  Hotise  statement  amd  they  went  over  chat 

24  and  they  went  over  my  actual  statement  itself  and  approved 

25  II   the  words  used  in  that  statement  about  informally 
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concurring. 

I  hope  now  chac  riore  ci.tie  has  gone  on,  ic  may  be 
possible  CO  gee  a  more  formal  expression  of  view  from  rhem. 

Senator  D'Amaco.   Well,  I'm  noc  going  to  press  chac. 
But,  again,  I  chink  it's  imporcanc  chac  we  underscand 
because  coo  many  would  be  ready  co  use  chis  as  a  blanket  of 
almost  approving  of  cheir  conduce. 

And  I  would  noce  chac  in  your  reporc ,  m  fairness,  chac 
you  have  yourself  pointed  out  a  number  of  contacts  that 
those  in  the  White  House,  in  the  real  world,  shouldn't  have 
had.   They  may  not  have  broken  the  law,  but  certainly 
injudicious,  noc  wise. 

Certainly,  at  the  very  least,  it  created  some  of  the 
turmoil . 

There's  another  basic  problem  that  I  see,  and  I  don't 
know  how  it's  resolved  and  at  a  later  time  we'll  look  at  it. 
But  I  think  some  of  the  people  here,  probably  on  both  sides, 
have  to  raise  this  as  a  legitimate  question. 

Let  me  first  say  that  the  President  is  very  fortunate  to 
have  such  a  distinguished  and  able  advocate.  And  I'm  not 
blowing  smoke  because  I'm  not  one  of  the  Washington 
insiders . 

I  don't  know  how  long  it  will  take.  I'll  probably  never 
be.  But  you  are.  And  you  are  because  you  are  a  man  of  keen 
intellect  auad  ability  and  wisdom.   And  you're  a  terrific 
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TESTIMONY  OF  LLOYD  N.  CUTLER 

Before  the 

U.S.  Senate 

Comminee  on  Banking,  Housing  and  Urban  Affairs 


August  5.  1994 


Mr.  Chairman  and  Members  of  the  Committee, 

My  name  is  Lloyd  Cutler.  Since  March  10.  1994,  I  have  held  the  position  of  Special 
Counsel  to  the  President.  Since  April  4,  I  have  been  performing  the  duties  of  the  Counsel  to 
the  President. 

When  I  came  aboard.  White  House  Chief  of  Staff  Mack  McLarty  asked  me  to 
undertake  a  review  of  the  so-called  Treasury- While  House  contacts.   The  results  of  that 
review  are  set  forth  at  length  in  my  written  sutemeni  before  the  House  Banking  Comimttee 
on  July  26.   A  copy  of  that  sutement  is  attached  to  my  statement  here  today.   I  will 
summarize  the  niain  points. 

President  Qinton  has  directed  me  and  the  White  House  staff  to  cooperate  fully  and 
openly  both  with  the  investigation  of  Independent  Counsel  Robert  Fiskc  and  with  the 
oversight  Committees  of  the  Congress.   We  have  done  so,  and  we  appreciate  the  Chairman's 
recognition  of  our  cooperation  yesterday.    Although  Presidents  have  traditionally  been  very 
sparing  in  allowing  White  House  aides  to  testify  before  Congress.  President  Clinton  has 
waived  executive  privilege  as  to  this  inquiry,  and  no  White  House  staff  witness  has  refiised 
to  appear.   We  have  produced  thousands  of  pages  of  documents  requested  by  the 
Committees.   We  recognize  the  right  of  Congress  to  conduct  this  inquiry,  and  we  take  it  very 
seriously. 

As  you  know.  Independent  Counsel  Robert  Fiske  has  interviewed,  deposed  or  taken 
before  the  Grand  Jury  every  Treasury  and  White  House  official  involved.   Mr.  Fiske 
concluded  that  there  was  no  basis  for  a  criminal  prosecution  under  the  ethics  laws  or  other 
laws  as  to  any  of  the  Treasury  or  White  House  officials  who  took  part  in  these  contacts.    He 
expressed  no  opinion  on  whether  these  contacts  involved  any  violation  of  any  non-cnminal 
ethical  standards  or  gave  rise  to  any  other  concerns.    As  to  the  White  House  staff  members, 
those  are  the  questions  Chief  of  Staff  Mack  McLarty  asked  me  to  review  when  I  returned  to 
the  Counsel's  Office,  and  the  results  of  that  review  are  covered  in  this  sutement. 

As  you  also  know,  the  Office  of  Government  Ethics  has  now  reviewed  the  factual 
findings  of  the  Treasury  Inspector  General  and  has  issued  its  formal  opinion  concurring  that 
no  violation  of  any  ethical  standard  occurred  by  any  current  Treasury  or  RTC  official.   I 
have  reached  the  same  conclusion  as  to  the  White  House  officials,  and  based  on  the  facts  as  I 
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reponcd  them,  the  Office  of  Government  Ethics  has  informally  concurred.    But  the  contacts 
did  have  some  troubling  aspects,  on  the  White  House  side  as  well  as  the  Treasury  side. 


Mr.  Altman's  Recusal. 

One  of  these  is  a  subject  which  has  occupied  much  of  this  committee's  hearings, 
namely  Mr.  Altman's  recusal.    As  you  know,  the  Office  of  Government  Ethics  had 
concurred  with  the  detennination  of  the  Treasury  and  RTC  ethics  officials  in  February  1994 
that  Mr.  Altman  had  no  legal  obligation  to  reaise  himself  from  Madison  Guaranty- 
Whitewater  matters,  and  that  a  decision  on  whether  or  not  to  recuse  lay  within  his  personal 
discretion.   The  Office  of  Government  Ethics  has  also  informally  confirmed  my  conclusion 
that  no  White  House  official  violated  any  ethical  standard  with  respect  to  the  recusal  issue. 

However,  Mr.  Nussbaimi's  sutemems  plainly  suggested  his  preference  that  Mr. 
Altman  not  recuse  himself  in  the  circumstances,  and  Mr.  Altman  may  have  so  understood 
him.   This  may  have  influenced  Mr.  Altman'';  decision  on  February  3  to  defer  recusal.    Even 
though  this  did  not  in  my  opinion  or  that  of  the  Office  of  Government  Ethics  violate  any 
ethical  standard,  there  is  a  broader  question  as  to  whether  it  was  appropriate  for  any  White 
House  staff  member  to  make  this  preference  known  to  Mr.  Altman. 

The  answer  to  that  question  seems  clearer  when  viewed  in  hindsight  than  it  may  have 
appeared  to  be  at  the  time.   I  am  sure  that  everyone  coiicemed  acted  in  good  faith.   As 
several  members  of  the  Conmiittee  have  noted,  there  are  good  reasons  for  not  recusing  when 
there  is  no  legal  or  ethical  duty  to  do  so.    But  in  my  Judgmem,  Mr.  Altman  should  have 
decided  the  question  without  discussing  it  with  the  White  House.    And  once  the  question  was 
raised  with  the  White  House  on  February  2,  1994,  I  believe  that  in  the  light  of  all  the  facmal 
and  political  circumstances  relating  to  Madison  Guaranty  and  Whitewater,  if  the  White  House 
were  to  express  any  opinion  at  all,  it  should  have  encouraged  Mr.  Altman  to  recuse  himself 
immediately. 

But  even  though  Mr.  Altman  did  not  finally  recuse  himself  until  February  25,  none  of 
the  Treasury- White  House  contacts  resulted  in  actions  being  taken  to  influence  the  ongoing 
investigations  of  Madison  Guaranty.    The  record  of  this  hearing,  as  well  as  my  own  review 
and  the  review  undertaken  and  supervised  by  the  Office  of  Government  Ethics,  establish 
these  facts: 

•         First,  before  Mr.  Altman  recused  himself.  Mr.  Altman  did  not  participate  in 
the  RTC  decision  to  make  the  criminal  referrals  or  any  other  RTC  decisioii  relating  to  a 
particular  Madison  Guaranty/Whitewater  matter,  and  he  made  it  clear  to  the  non-political 
RTC  officials  that  he  would  not  do  so. 
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•  Second,  the  non-political  RTC  officials  who  have  testified  before  you 
confirmed  thai  no  one  in  the  Treasury  or  the  White  House  brought  any  pressure  to  bear  on 
them,  and  that  all  of  the  RTC's  decisions  relatmg  to  Madison  Guaranty  were  made  by  the 
career  staff. 

•  Third,  before  Mr.  Altman  recused  himself,  the  criminal  referrals  went  forward 
to  the  Department  of  Justice. 

•  Fourth,  the  stamte  of  limiutions  on  Madison-related  claims  was  extended  by 
Congress  and  signed  into  law  by  the  President. 

•  Fifth,  also  before  Mr.  Altman's  recusal,  the  President's  political  critic  Jay 
Stephens  was  retained  to  pursue  possible  civil  claims.    Mr.  Stephens  is  still  on  the  job. 

Nothing  happened  -  I  repeat  nothing  happened  ~  to  influence  the  criminal  or  civil 
inquuies  or  stop  them  from  going  forward. 


The  Propriety  of  the  "Heads-Up". 

Next,  I  warn  to  turn  to  another  subject  thai  the  CommiOfie  has  debated  —  whether  it  is 
unusual  or  unethical  for  an  agency  with  law  enforcement  responsibilities  to  give  the  White 
House  a  "heads-up"  when  a  criminal  investigation  is  launched  involving  a  high  government 
official  or  the  President  himself.   I  testified  to  the  House  Committee  that  in  my  opinion  such 
a  heads-up  is  both  customary  and  ethical,  so  long  as  the  heads-up  is  not  misused  to  influence 
the  outcome  of  the  inquiry.   My  reasons  are  set  forth  in  an  op-ed  article  in  last  Wednesday's 
Washington  Post.   A  copy  of  that  article  is  attached,  and  I  will  be  glad  to  answer  questions 
about  it.  and  how  we  can  devise  rules  to  make  sure  that  no  such  "heads-up"  will  be  misused. 


Corrective  Measures. 

Mr.  Chairman,  there  was  another  troubling  aspect  of  the  coivtacts,  and  that  is  the 
somewhat  loose  and  imprompm  manner  in  which  they  took  place.    I  have  said  that  while  the 
various  Treasury- White  House  contacts  violated  no  ethical  standard,  in  my  judgment  it  would 
have  been  better  if  some  of  these  contacts  had  never  occurred,  and  if  fewer  White  House 
staff  members  had  participated.    When  I  reviewed  these  incidents  in  their  totality,  I  found 
there  were  too  many  people  having  too  many  discussions  about  too  many  sensitive  -matters  - 
maners  which  were  propedy  the  province  of  the  Office  of  the  White  House  Counsel.    The 
contacts  were  not  sufficiendy  channeled  between  White  House  Counsel  and  Treasury 
Counsel,  and  there  were  too  many  conversations  in  which  no  counsel  panicipated.    In 
retrospect,  we  did  not  meet  as  high  a  performance  standard  as  we  should  have  set  for 
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ourselves.    We  have  therefore  taken  additionai  measures  to  assure  that  future  contacts 
between  the  White  House  and  executive  branch  agencies  with  law  enforcement  functions  will 
be  beyond  reasonable  challenge. 

First,  in  March  1994  we  reminded  everyone  on  the  White  House  staff  of  the  rule  that . 
no  such  contacts  relating  to  a  panicular  law  enforcement  investigation  may  be  initiated 
without  the  prior  approval  of  the  White  House  Counsel.   Some  of  the  Treasury- White  House 
contacts  were  initiated  or  permined  by  White  House  staff  members  without  the  prior 
approval  of  the  Counsel,  even  though  Counsel's  memoranda  requiring  prior  approval  have 
been  in  effect  since  February  1993.    We  need  to  make  these  reminders  more  pointed  and 
more  frequent. 

Second,  as  a  result  of  my  review,  we  have  concluded  that  contacts  relating  to  a 
specific  law  enforcement  investigation  by  staff  members  other  than  those  in  the  White  House 
Counsel's  Office  are  inadvisable  even  with  the  approval  of  the  White  House  Counsel,  and 
that  in  the  future  all  such  comacts  should  be  between  the  White  House  Counsel  (or  Deputy) 
and  the  General  Counsel  (or  Deputy)  of  the  agency  involved.   These  are  the  understandings 
already  in  place  with  the  Attorney  General  and  her  Deputy,  and  we  plan  to  extend  them  to 
other  executive  branch  agencies  with  law  enforcement  functions  as  well. 

Thiid,  we  are  drafting  ixiles  of  conduct  for  future  contacts,  including  "heads-up" 
contacts,  between  the  Office  of  the  White  House  Counsel  and  executive  branch  agencies  with 
law  enforcement  functions  on  particular  investigative  matters,  especially  those  involving 
high-ranking  government  officials,  defining  the  circumstances  under  which  such  contacts  are 
appropriate  or  not.   We  recognize  that  clean  lines  of  demarcation  will  be  difficult  to  draw, 
and  that  in  particular  cases  judgment  and  discretion  will  have  to  be  applied.   We  will  review 
these  drafts  with  the  law  enforcement  agencies,  and  we  hope  to  issue  them  promptly.   We 
would  also  be  happy  to  discuss  them  with  the  appropriate  Conamittees  of  Congress. 

In  conclusion,  Mr.  Chairman,  some  mistakes  were  undoubtedly  made  in  the  course  of 
providing  the  White  House  with  the  information  the  President  needed  to  perform  his 
constimtional  duties  effectively.   With  your  help  we  have  taken  and  will  continue  to  take  the 
steps  necessary  to  improve  that  process. 

But  let  us  remember:   the  primary  issue  raised  in  these  hearings  is  whether  the 
machinery  of  government  was  misused  by  the  White  House  to  influence  the  outcome  of  a  law 
enforcement  inquiry  in  its  own  favor.   The  evidence  shows  unequivocally  that  this  did  not 
occur.    After  thorough  investigations  by  Independent  Counsel  Fiskc,  by  the  Treasury  and 
RTC  Inspectors  General,  the  White  House  Counsel's  Office,  the  Office  of  Government 
Ethics  and  the  Senate  and  House  Banking  Committees,  we  now  know  that  no  White  House  or 
Treasury  official  took  any  action  to  stop  or  slow  any  criminal  or  civil  proceeding  involving 
Madison  Guaranty.   The  machinery  of  govemmem  has  not  been  misused. 
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As  these  hearings  draw  to  a  close,  I  hope  the  Congress  and  the  Administration  can 
return  to  their  primary  responsibilities  --  working  together  to  govern  decisively,  fairly  and 
for  the  benefit  of  all  the  people. 


Vince  Foster's  Death. 

With  your  permission.  Mr.  Chairman,  let  me  add  a  word  about  your  hearing  last 
Friday  concerning  Mr.  Fiske's  report  on  Mr.  Vincent  Foster's  death.   Mr.  Foster  was  a 
childhood  friend  of  the  President  and  admired  by  numerous  members  of  the  White  House 
staff.   Although  I  knew  him  only  slightly,  I  am  told  he  was  hard-working,  deeply  intelligem. 
a  good  colleague,  and  a  treasured  member  of  the  White  House  "family. "   To  the  people  who 
knew  him.  his  death  was  unexpected  and  devastating.   On  the  day  he  died,  a  curtain  of 
sadness  descended  upon  the  White  House. 

On  June  30.  1994.  Mr.  Fiske  published  a  thorough  and  voluminous  repon  of  his 
findings  concerning  Mr.  Foster's  death.   I  believe  that  repon  proves  beyond  reasonable  doubt 
that  Mr.  Foster's  death  was  indeed  a  suicide  that  occurred  in  Fort  Maicy  Park,  as  originally 
reported  by  the  Park  Police.   According  to  Mr.  Fiske,  "the  evidence  overwhelmingly 
supports  this  conclusion,  and  there  is  no  evidence  to  the  contrary. " 

Mr.  Fiske's  repon  also  stated  that  his  *>^^  "found  no  evidence  that  issues  involving 
Whitewater,  Madison  Guaranty,  CMS  or  other  personal  legal  matters  of  the  President  or 
Mrs.  Clinton  were  a  factor  in  Foster's  suicide."  Since  these  Whitewater/Madison  Guaranty 
matters  are  the  main  reason  for  this  Conmiittee's  hearings,  and  Mr.  Foster's  death  has  been 
found  to  be  unrelated  to  these  matters,  we  hope  that  the  Committee  will  accept  Mr.  Fiske's 
report  without  chasing  down  every  new  question  that  conspiracy  theorists  will  always  raise 
about  the  violem  death  of  any  prominem  person. 

Even  The  Wall  Street  Journal's  editorial  page  -  one  of  Mr.  Foster's  most  persistent 
critics  -  has  accepted  the  findings  of  the  Fiske  Report.    After  a  year  of  lurid,  personally 
invasive  and  totally  unsubstantiated  speculations,  surely  it  is  time  for  decent  people  to  leave 
Mr.  Foster's  bereaved  family  in  peace. 

In  a  statement  they  released  ten  days  ago,  the  Foster  Family  wrote:    "We  love  Vince 
and  miss  him  terribly.   He  was  an  honorable  man  and  deserves  to  be  treated  with  respect. 
On  this  anniversary  of  his  death,  our  fervent  hope  is  that  this  matter  now  will  recede  from 
public  view  and  that  the  family  will  be  left  alone  to  deal  with  its  loss  in  private. "   That  is 
their  wish.    Let  it  be  ours,  as  well. 

Thank  you,  Mr.  Chairman  and  members  of  the  Committee. 
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EXHIBIT  F 

80 

POTTS:   I  don't  remember  the  page,  but  that  i3  correct.   We  did 
not  purport  to  give  any  advice  to  Secretary  Bentsen  about  the  conduct 
of  officials  at  the  White  House. 

GIUFFRA  And  did  there  come  a  time  when  you  provided  any  advice 
to  Special  Counsel  to  the  President  Cutler  with  regard  to  the 
propriety  of  the  conduct  of  White  House  employees? 

POTTS :   I  did  not . 

GIUFFRA  Now,  you  had  several  meetings  with  Mr.  Cutler  during 
this  period,  am  I  correct? 

POTTS:   I  had  two  meetings  in  person  as  I  recall,  one  was  on  June 
20th  and  another  one  on  July  11.   One  of  those  had  to  do  with  the 
propriety  of  the  contacts.   The  other  one  did  not. 


POTTS:   It  was  a  subject  unrelated  to  the  matter  under 
investigation. 

GIUFFRA:   Now  I  believe  at  your  deposition  you  testified  that 
when  you  met  with  Mr.  Cutler  on  July  11  he  had  initiated  that  meeting. 

POTTS:   That's  correct. 

GIUFFRA:   Now,  at  this  meeting  on  July  11,  did  Mr.  Cutler  advise 
you  that  the  White  House  was  conducting  its  own  internal  review  of 
Treasury-White  House  contacts? 

POTTS:   I  don't  recall  that  he  did.   My  recollection  of  that 
meeting  was  it  was  cibout  the  process  that  was  going  to  be  undertaken 
and  we  were  explaining  that  the  investigation  was  going  to  be 
conducted  by  the  two  IGs  and  that  we  would  then  take  their  report,  and 
the  transcripts,  and  the  underlying  material,  and  base  our  analysis  of 
those  facts  in  determining  whether  we  perceived  that  there  were  any 
violations  of  the  standards  of  conduct. 

GIUFFRA:   Now,  do  you  recall  Mr.  Cutler  asking  you  to  attend  a 
second  meeting  on  July  25th? 

POTTS:   He  did,  over  the  telephone  he  asked  me  to  attend  the 
meeting,  yes. 

GIUFFRA:   And  during  that  telephone  conversation  did  Mr.  Cutler 
indicate  to  you  that  he  thought  that  OGE  would  quote/unquote: 
"benefit"  from  quote:  "hearing  what  work  the  White  House  had  done  in 
the  course  of  its  internal  investigation"? 
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POTTS:   Yes  he  did. 

GIUFFRA:   And  initially  you  indicated  that  it  wasn't  a,  you 
thought,  perhaps,  it  might  not  be  a  good  idea  to  meet  with  Mr.  Cutler? 

POTTS:   That's  correct. 

GIUFFRA:   And  ultimately  you  changed  your  mind  and  decided  to 
meet  with  Mr.  Cutler? 

POTTS:   No,  I  did  not  meet  with  him.   Actually  two  of  my  staff 
members.   I  decided  it  would  not  be  a  good  idea  for  me  to  personally 
meet.   So  I  did  not  meet  with  him. 

GIUFFRA:   Well  why  did  you  not  believe  it  was  a  good  idea  for  you 
to  personally  meet  with  Mr.  Cutler? 

POTTS:   Simply  because  I  wanted  to  maintain  both  the  fact  and 
appearance  of  our  independence,  and  mine  specifically,  in  performing 
the  analysis  of  the  facts  and  the  advice  that  we  were  going  to  give  to 
Secretary  Bentsen. 

GIUFFRA:   Now  did  the  Office  of  Government  Ethics  approve  the 
results  of  Mr.  Cutler's  internal  review  in  any  way? 

POTTS:   No,  not  at  all. 

GIUFFRA:   Did  you  pass  judgement  on  Mr.  Cutler's  review  in  any 
way? 

POTTS:   No.   In  fact  up  until  that,  I  think  it  was  on  July  25, 
was  the  first  time  that  I  knew  that  they  were  conducting  what  you 
would  describe  as  an  investigation  rather  than  merely  closely 
monitoring  and  following  what  was  going  on. 

GIUFFRA:   Now  Mr.  Cutler  was  not  an  independent,  statutory 
inspector  general,  correct? 

POTTS:   Of  course  not,  no.   He  was  Counsel  to  the  President. 

GIUFFRA:   He  served  at  the  pleasure  of  the  President? 

POTTS :   Right . 

GIUFFRA:   And  you  were  aware  that  members  of  the  White  House 
Counsel's  office  were  involved  in  the  investigation? 

POTTS :   Correct . 

GIUFFRA:   Had  engaged  in  contacts?  Mr.  Sloan  and  Mr.  Eggleston 
(PH)? 

POTTS :   Right . 
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GIUFFRA:   And  you  also,  were  you  aware  that  Mr.  --  strike  that. 
Normally  an  independent  --  excuse  me  --  inspector  general  is  not 
situated  in  the  office  of  the  persons  with  whom  he  is  investigating. 
Typically  kept  in  a  separate  location.   Is  that  your  experience? 

POTTS:   I'm  not  quite  sure  I  follow. 

GIUFFRA:   For  example,  the  RTC  IG  is  not  located  in  the  main  RTC 
headquarters . 

POTTS:   I'm  not  sure  that  I  am  aware  that  that's  true.   I  mean, 
they're  independent,  but  I'm  not  --  it's  not  clear  to  me  that 
physically  they're  always  located  somewhere  else. 

GIUFFRA:   Based  on  your  experience,  would  an  independent  IG 
normally  be  involved  in  what  might  be  described  as  political  spin 
control  or  damage  control? 

POTTS:   They  definitely  should  not  be. 

GIUFFRA:   Now,  Mr.  Cutler  testified  before  the  Banking  Committee 
that  the  OGE,  and  this  is  a  direct  quote  from  Mr.  Cutler,  had 
quote/unquote:  "informally  concurred"  in  Mr.  Cutler's  conclusion  that 
quote:  "no  violation  of  any  ethical  standard"  close  qpiote,  occurred  by 
any  White  House  official. 

He  further  testified  in  response  to  a  question  from  then-Ranking 
Member  D'Amato  that  the  OGE  had  approved  of  his  use  of  the  words 
"informally  concurring."   Now,  did  your  office  ever  officially  approve 
of  the  use  of  the  words  "informally  concurring." 

POTTS:   I  did  not. 

GIUFFRA:  Was  that  an  accurate  statement  by  Mr.  Cutler,  as  far  as 
you're  concerned? 

POTTS:   I  did  not  ever  review  amy  investigation,  process  or 
results  of  the  White  --  you  know,  conducted  by  the  White  House. 

GIUFFRA:   So  you  did  not... 

SARBANES:   Could  Mr.  Giuffra  give  us  a  citation  for  what  he's 
quoting  there? 

GIUFFRA:   Yes,  Senator.   Two  places  --  FDCH  Congressional 
testimony,  which  I  can  provide  to  you. 

SARBANES :   Is  it  in  this  hearing  book? 

GIUFFRA:   Yes,  the  statement  from  Mr.  D'Amato  is  at  page  743  of 
the  hearing  book. 


317 

83 

SARBANES:   I  thought  you  were  quoting  Mr.  Cutler? 

GIUFFRA:   Yeah,  I  am  quoting  Mr.  Cutler  in  response  to  a  question 
from  Mr.  D'Amato. 

SARBANES:   Seven  forty- three? 

GIUFFRA:   Yes,  sir. 

Now,  Mr.  Potts,  it  was  your  testimony  that  you  did  not  informally 
concur  in  Mr.  Cutler's  conclusion  that  no  violation  of  any  ethical 
standard  occurred  by  any  White  House  official  in  connection  with  these 
Treasury- White  House  contacts?   Is  that  right? 

POTTS:   Let  me  make  sure  I  understauid  the  timing  that  we're 
talking  aibout .   I  mean,  this  is  prior  to  the  issuance  of  our  report? 
Or  something. . . 

GIUFFRA:   This  would  be  after  the  issuance  of  your  report  when  he 
testified  before  the  Senate  Banking  Committee  on  August  5,  1994. 

POTTS:   Because,  I  meaji,  in  one  sense,  if  -  -  I  mean,  I  don't 
recall  doing  that  specifically,  but  of  course,  at  that  point,  we  had 
issued  our  report,  and  our  analysis  was  that  neither  Messrs.  Altman  or 
Ms.  Hanson  or  Josh  Steiner  had  violated  the  code  of  conduct,  and  I 
gather  that  was  the  same  conclusion  that  the  White  House  reached,  but 
I  don't  --   there  was  no  formal  review  of  some  --  I  did  not  review 
some  formal  investigative  report  and  analysis  and  conclusion  of  the 
White  House  and  concur  in  it. 

GIUFFRA:   And,  in  fact,  do  you  recall  Mr.  Cutler,  or  anyone  from 
his  office  coming  to  you  and  asking  you  if  he  could  say  that  you 
informally  concurred  in  his  conclusion? 

POTTS:  I  don't  recall  that.  Now,  you  know,  it's  possible  that 
someone,  either  Mr.  Cutler  or  someone  else  said  --  contacted  someone 
else  in  my  office  and,  you  know,  maybe  Ms.  Ley  has  some  recollection 
of  that. 

GIUFFRA:  Ms.  Ley,  did  Mr.  Cutler  or  anyone  from  his  office  ask 
you  whether  the  use  of  the  words  "informally  concur"  was  OK  with  the 
Office  of  Government  Ethics? 

LEY:   Not  in  that  context,  but  in  another. 

GIUFFRA:   What  was  the  context  in  which  you  were  asked? 

LEY:   It  was  a  discussion  of  the  use  of,  or  the  application  of 
the  confidential  information  provision  in  our  standards  of  conduct  and 
the  discussion  was:  was  the  mere  receipt  by  an  individual,  could  the 
mere  receipt  by  an  individual  of  confidential  information,  without 
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Chac  individual  going  on  to  use  it  in  some  way,  a  violation  of  the 
standards  of  conduct?  And  we  said  no.   The  mere  receipt  would  not  be. 
And  they  said  if  we  said  the  mere  receipt,  would  you  agree  to  that? 
And  we  said,  yes. 

So,  I  think  in  his  written  testimony,  the  formal  written 
testimony  to  the  House,  it  talks  about  the  mere  receipt  of 
information. 

GIUFFRA:   But,  did  you  ever  approve  in  any  way  of  the  use  of  the 
words  informally  concurred? 

LEY:   I  saw  drafts  of  his  testimony  prior  to  the  time  that  the 
formal,  written  --  parts  of  his  testimony.   It  may  have  been  in  there 
at  some  point  using  those  two  words  in  connection  with  the  mere 
receipt  of  the  information.   And  I  would  not  have  objected  to  it  if  I 
had  seen  it  in  that  context. 

GIUFFRA:   But  would  you  have  objected  in  the  context  of 
informally  concurring  with  his  conclusion  that  no  violation  of  any 
ethical  standard  had  occurred  by  White  House  officials? 

LEY:   I  don't  think  that's  a  correct  --  that's  not  a  correct 
statement  of  anything  we  did. 

GIUFFRA:   Mr.  Potts,  were  you  aware  of... 

D'AMATO:   Saying  that  you  did  not  come  to  that  conclusion,  is 
that  what  you're  saying? 

LEY:  We  didn't  conclude  about  the  conduct  of  the  individuals. 
We  didn't  make  any  conclusions  about  the  conduct  of  the  individuals  in 
the  White  House.  What  we  concluded  was:  if  the  facts  are  such  when 
you  are  trying  to  apply  a  standard  and  all  you're  looking  at  is  the 
mere  receipt  of  the  information,  can  you  trigger  a  violation  of  the 
standard?   And  we  said,  no,  you  can't. 

D'AMATO:   So,  your  response  as  it  relates  to  this  one  incident, 
that  the  mere  receipt,  amd  you've  said  it  again,  does  not  constitute  a 
violation.   But  you  did  not  come  to  a  conclusion  informally  that  there 
was  no  breach  of  ethical  conduct.   Is  that  correct? 

LEY:   That's  correct. 

D'AMATO:   OK.   That's  importamt  because  repeatedly  --  Mr.  Potts, 
if  you're  going  to  say  something... 

POTTS:   I  was  just  going  to  say  just  to  make  it  clear  that  that 
was  --  we  didn't  do  ein  analysis  of  the  conduct  of  the  White  House 
people.   Now  we  did  do  the  ajialysis  of  the  Treasury  people.   And  that 
was  what  our  report  to  Bentsen  was  about . 
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D'AMATO:   You  did  an  analysis  based  upon  the  information  that  was 
provided  to  you  vis-a-vis  the  Inspector  General. 

POTTS:   Correct. 

D'AMATO:   So  your  conclusion  is  based  upon  their  work  product. 

POTTS:   Absolutely. 

D'AMATO:   And  you  had  to  depend  upon  their  work  product. 

POTTS:   That's  exactly  right. 

D'AMATO:   I  won't  go  into  it  because  you  have  obviously  observed 
some  of  the  questions  and  some  of  the  reasons  that  some  members  are 
distressed  at  learning  the  manner  in  which  this  work  product  was  put 
together.   But  I  think  it's  important  that  we  get  on  the  record  that 
it  is  not  a  conclusion  based  independently,  but  rather  one  based  upon 
the  work  product  that  has  been  given  to  you  for  your  analysis. 

POTTS:   Right,  and  that  that  was  restricted  to  the  Treasury 
officials.   We  did  not  do  any  analysis  of  the  conduct  of  the  White 
House  officials  as  to  whether  or  not  they  violated  the  code  of 
conduct . 

D'AMATO:   That  is  very  important  and  very  salient  because  I  have 
to  tell  you  I  was  not  aware  of  that. 


GIUFFRA:   Mr.  Potts,  were  you  aware  that  Treasury  IG  counsel 
Francine  Kerner  ultimately  reported  to  Jean  Hanson,  who  was  the 
subject  of  the  investigation? 

POTTS:   Prior  to  issuing  our  report  to  Secretary  Bentsen,  I  was 
personally  not  aware  that  Francine  Kerner  was  involved  in  the  process 
at  all .   I  know  my  deputy  general  counsel  was  aware  and  had  expressed 
concerns  about  her  involvement,  which  led  to  some  communications 
between  our  office  and  the  IG's  office  to  spell  out  what  her  role 
would  be  and  what  kind  of  arrangements  would  be  made  to  ensure  that 
she  could  act  on  behalf  of  the  Inspector  General  and  not  be  subject  to 
the  direction  of  General  Counsel  Jean  Hanson,  who  was  the  subject  of 
the  investigation.   But  I  was  not  aware  of  all  that  until  actually 
after  the  report  was  issued. 

GIUFFRA:   Mr.  Potts,  were  you  aware  that  representatives  of  the 
Office  of  General  Counsel  of  the  Treasury  Department  commented  on  the 
IG  report  that  you  based  your  analysis  on? 

POTTS:   I  was  not  at  the  time  we  issued  our  report,  and... 

GIUFFRA:   Was  that  something  you  wouldn't  expect  to  happen?   I 
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believe  you  testified  that  way  at  your  deposition? 

POTTS:   That's  correct.   I  would  not  have. 

GIUFFRA:   No  further  questions. 

BEN-VENISTE:   Good  afternoon  Mr.  Potts  and  Ms.  Ley. 

POTTS:   Good  afternoon. 

BEN-VENISTE:   When  you  were  first  asked  to  undertake  this 
assignment  by  the  Secretary  of  the  Treasury,  you  learned  very  shortly 
that  Independent  Counsel  Fiske  was  requesting  that  you  defer  further 
action  on  the  request  until  he  concluded  his  investigation.   Is  that 
so? 

POTTS:   We  actually  initiated  the  contact  with  Mr.  Fiske  because 
we  knew  that  was  kind  of  the  general  protocol  when  an  independent 
counsel  or  in  fact  any  criminal  investigation  was  going  on,  that  the 
administrative  sort  of  investigations  would  be  put  on  hold  until  that 
was  completed. 

BEN-VENISTE:   So,  the  administrative  or  management  investigation 
was  a  follow-on  to  the  conclusion  of  Independent  Counsel  Fiske' s 
criminal  inquiry? 

POTTS :   Correct . 

BEN-VENISTE:   And  that  criminal  inquiry  resulted  in  the 
conclusion  by  Independent  Counsel  Fiske  that  no  criminal  charges  were 
warranted  and  none  were  brought? 

POTTS :   That ' s  correct . 

BEN-VENISTE:   So  that  with  respect  to  your  management  or 
administrative  inquiry,  you  --  if  I  understand  correctly  --  since  you 
did  not  have  in-house  at  OGE,  people  who  were  fact  gathers,  trained 
investigators,  you  borrowed,  as  it  were,  from  the  RTC  IG,  and  Treasury 
IG  such  persons? 

POTTS:   I  wouldn't  quite  characterize  it  that  way,  because  in 
other  words,  the  Inspector  Generals  did  not  at  any  time  work  for  us. 
We  informed  Secretary  Bentsen  that  one  of  the  possible  implications  of 
his  request  to  us  would  be  that  we  were  to  investigate  and  so  we  went 
back  to  make  sure  that  he  understood  that  we  could  not  be  the 
investigators  but  that  we  would  be  glad  to  cooperate  with  the 
Inspector  Generals  of  Treasury  and  RTC  and  work  with  them  to  help 
shape  the  questions  emd  make  sure  they  understood  what  provisions  of 
the  code  of  conduct  were  potentially  implicated. 

BEN-VENISTE:   And  your  point  is  well  taken.   So  it  was  a 
collegial  and  cooperative  effort.   Would  that  be  a  fair 
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characcerizacion? 


POTTS:   I  would  say  that  i3  a  fair  characterization. 

BEN-VENISTE:   Now  is  it  correct  that  with  respect  to  the 
witnesses  who  gave  testimony  before  the  RTC  and  Treasury  Inspectors 
General,  that  it  was  your  view  that  those  witnesses  should  be  provided 
the  opportunity  to  review  their  transcripts  and  to  take  possession  of 
those  transcripts? 

POTTS:   I  don't  believe  I  really  thought  aiout  it  one  way  or  the 
other  because  I  was  really  relying  on  the  IGa  who  were  very 
experienced  and  professional  investigators  to  follow  just  whatever 
their  normal  procedure  was  in  that  regard. 

BEN-VENISTE:   Perhaps  I  should  direct  my  question  to  Ms.  Ley. 

LEY:   Actually  I  did.   I  said  that  we  did  not  want  to  work  from 
transcripts  that  the  individuals  had  not  had  an  opportunity  to  look  at 
and  make  any  changes  or  any  suggested  changes  that  they  wished. 

BEN-VENISTE:   And,  indeed,  is  it  fair  to  say  that  the  suggestion 
that  the  individuals  be  allowed  to  review  their  transcripts  so  that 
they  could  provide  you  with  the  most  accurate  and  up-to-the-minute,  as 
it  were,  statement  of  relevant  facts  in  those  transcripts,  as 
corrected  if  they  needed  to  be  corrected,  was  a  suggestion  which  you 
made? 


LEY: 


Yes. 


BEN-VENISTE:   So  you  felt  it  was  reasonable  and  indeed  beneficial 
from  your  point  of  view  for  the  witnesses  to  have  copies  of  their 
depositions? 


LEY: 


Yes. 


BEN-VENISTE:   So  they  might  correct  them  and  then  provide  the 
corrected  product  to  you? 


LEY: 


Yes. 


POTTS:   Let  me  just  add  that  I  don't  to  have  any  implication  that 
I  had  any  question  in  my  mind  learning  after  the  fact  that  that  was 
what  was  done  that  was  anything  except  the  way  it  should  be.   In  other 
words,  I  think  it's  standard  procedure  for  a  witness  to  review,  just 
as  we  have  our  depositions  taken  by  this  committee,  to  make  sure  that 
if  there  were  mistakes  that  were  made  or  the  transcription  was 
erroneous  or  something,  that  we  make  sure  it's  correct. 

BEN-VENISTE:   Let  me  ask  you  Ma.  Ley,  whether  you  had 
conversations  with  White  House  Counsel's  Office  with  reapect  to 
whether  in  Mr.  Cutler's  testimony  he  would  be  referring  to  the  OGE 
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investigation? 


LEY:   One  of  the  attorneys  in  my  office  and  I  went  to  a  meeting 
at  the  White  House  Counsel's,  in  Mr.  Cutler's  office.   We  met  with 
Jane  Sherburne  and  Sharon  Conaway.   We  were  given  an  oral  proffer  of 
facts  by  them  as  to  what  their  internal  investigation  was.   And  we  had 
some  frank  discussions  about  the  applications  of  the  standards  of 
conduct  at  the  time. 

I  came  away  from  that  meeting  feeling  that  they  did,  in  fact, 
want  to  refer  to  the  Office  of  Government  Ethics,  or  at  least  those 
conversations,  and  so  I  asked  if  they  would  provide  to  us  a  copy  of 
whatever  they  were  intending  to  have  written  or  submitted  that 
referred  to  OGE. 

BEN-VENISTE:   And  did  you  review  the  transcript  where  a  draft  of 
Mr.  Cutler's  proposed  testimony? 

LEY:   Portions  of  it.   I  don't  believe  we  got  all  of  his 
testimony,  but  certainly  that  portion  that  purported  to  be  factual,  I 
guess,  or  somehow  described  what  had  happened  and  anything  in  which 
they  had,  were  going  to  refer  to  in  analysis  in  which  they  were  going 
to  refer  to  OGE. 

BEN-VENISTE:   And  then  as  a  result  of  reviewing  the  draft  of  the 
proposed  testimony  of  Mr.  Cutler  in  which  he  would  give  the  results  of 
his  investigation,  did  you  maJce  some  suggestions  for  changes? 

LEY:   Yes,  I  did. 

BEN-VENISTE:   And  were  those  changes  accepted  and  made  to  the 
best  of  your  knowledge? 

LEY:   Well,  they  certainly  took  them  to  heart.   I  didn't 
ultimately  --  they  weren't  the  exact  words  that  I  had  seen  before  when 
his  final  testimony  came  out.   But  his  final  testimony  was  not  in  - - 
his  final  written  testimony  was  not  am  incorrect  statement  of 
anything . 

BEN-VENISTE:   (AUDIO  GAP)   since  the  heart,  they  were 
incorporated  in  substance  in  the  prepared  testimony? 

LEY :   Yes . 

BEN-VENISTE:   Ms.  Ley,  is  it  correct  that  at  some  point,  you  had 
a  conversation  with  Ms.  Sherburne  wherein  you  discussed  whether  it 
would  be  appropriate  for  White  House  Counsel's  Office  to  review 
transcripts  of  testimony  taken  by  the  RTC  and  Treasury  Inspectors 
General? 

LEY:   During  that  same  meeting  when  they  were  making  an  oral 
proffer  of  facts,  they  --  they  indicated  something  that  we  felt  we 
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couldn't  then  give  advice  as  to  the  application  of  the  standards  of 
conduct  because  we  think,  we  thought  that  they  had  probaibly  missed 
something.   And  I  certainly  suggest,  I  asked,  I  said:   Have  you  seen 
the  transcripts  of  your  own  employees?   And  she  indicated  that  they 
had  seen  some  which  they  had  gotten  from  the  employee's  attorneys. 

BEN-VENISTE:   And  did  you  not  suggest  it  would  be  a  good  idea  for 
White  House  Counsel's  Office  to  review  the  transcripts? 

LEY:   If  they  were  trying  to  do  a  thorough  investigation  of  their 
own  employees'  conduct  and  they  could  have  access  to  them,  I  would,  I 
suggested  they  look  at  them. 

BEN-VENISTE:   Now  did  you  have  some  reason  to  believe  that  Ms. 
Sherburne  and  Mr.  Cutler  were  not  trying  to  do  a  thorough  and  complete 
and  comprehensive  investigation? 

LEY:   No. 

BEN-VENISTE:   Do  you  have  any  reason  to  believe,  and  let  me 
direct  this  to  both  you  and  Mr.  Potts,  on  what  I  previously  described 
as  the  big  ticket  item  here  which  is  whether,  in  your  view,  the  report 
which  was  completed  under  your  direction  and  supervision  was,  in  fact, 
a  fair  and  comprehensive  and  unbiased  report? 

POTTS:   Ours,  definitely  I  cam  confirm  that  it  was. 

BEN-VENISTE:   And  do  you  have  any  reason  to  believe  that  it  was 
skewed  in  any  way  as  the  result  of  anyone  improperly  coaching  or 
suborning  or  distorting  the  testimony  of  any  of  the  witnesses  who  made 
up  the  body  of  the  factual  information  upon  which  you  drew  your 
conclusions? 

POTTS :   I  had  no  such  knowledge . 

LEY :   I  have  none . 

BEN-VENISTE:   Let  me  turn  to  a  question  that  came  up  today  in 
connection  with  the  issue  of  Ms.  Kemer's  particular  circumstance 
wherein  a  firewall  was  created  so  that  she  might  provide  counsel  to 
the  Inspector  General's  office  despite  the  fact  that  she  had  come  from 
or  was  assigned  to  counsel's  office.   Mr.  Potts,  at  some  point,  did 
you  provide  a  written  response  to  aui  inquiry  from  a  member  of  Congress 
with  respect  to  the  appropriateness  of  Ms.  Kemer's  situation? 

POTTS:   I  did.   I  think  you're  referring  to  a  letter  that  I  wrote 
to  Congressman  Kennedy  which  was  replied  to  a  letter  from  him  asking 
us  to  answer  a  series  of  questions  oJDout  our  emalysis. 

BEN-VENISTE:   And  what  was  your  conclusion,  sir? 

POTTS:   We  concluded  that  this  was  really  not  unusual,  that 
actually  the  Inspector  Generals  of  several  large  departments  including 
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Defense,  HHS,  Che  Environment  Protection  Agency  have  that 
particularly,  that's  the  way  they're  organized  --  that  the  Inspector 
Generals  rely  upon  the  Office  of  General  Counsel  of  that  agency  to 
provide  the  Inspector  Generals  with  legal  advice. 

And  then  also  then  we  noted  that  GAO  had  done  a  report,  not  at 
our  request,  that  was  apparently  in  response  to  some  Congressman's 
request  to  specifically  look  into  whether  that  arrangement  was  not 
desiraible  because  those  agencies  might  not  receive  the  kind  of 
independent  advice  that  they  should.   And  the  conclusion  of  the  GAO 
report  was  they  could  not  find  any  evidence  that  the  independence,  the 
independence  of  the  advice  they  received,  was  impaired  by  that  kind  of 
organizational  arrangement. 

BEN-VENISTE:   And  indeed,  specifically  with  respect  to  Ms. 
Kerner's  involvement  in  this  investigation,  was  it  not  your  conclusion 
that  the  arrangements  which  were  made  in  no  compromised  the  integrity 
of  the  investigation? 

POTTS:   Based  on  the  information  that  we  had  at  that  time,  that 
was  our  conclusion. 

BEN-VENISTE:   Now,  finally,  with  respect  to  the  issue  that  has 
come  up  during  the  course  of  our  proceedings  today  -  -  and  with  the 
chairman's  permission  --  I  would  like  to  refer  to  a  transcript  of  Ms. 
Conaway's  deposition  which  was  apparently  concluded  late  last  evening. 

D ' AMATO :   Yes . 

BEN-VENISTE:   On  the  issue  of  these  White  House  summaries  --  I'm 
sorry  --  the  Treasury  summaries,  and  when  they  were  provided  to  the 
White  House,  Ms.  Conaway's  testimony  was  that  they  were  delivered  on 
Che  27th  of  July  1995,  four  days  after  the  actual  transcripts  were 
delivered  on  the  23rd  of  July  pursuant  to  Secretary  Bentsen's  and  Mr. 
Cesca's  specific  authorization. 

BEN-VENISTE:   So  it  scrikes  me  that,  as  of  the  27th,  this  was 
simply  work  product  --  the  suimnary  of  transcripts,  the  full  body  of 
which  had  already  been  submitted.   And  Mr.  Chairmsm,  again,  we've  done 
a  lot  of  work  late  into  the  evening  as  late  as  last  evening  with 
respect  to  answering  some  of  these  questions.  And  again,  it  would 
seem  difficult,  and  perhaps  we'll  get  further  answers  tomorrow,  and 
I'm  sure  you'll  raise  further  questions  tomorrow. 

But  at  the  point  where  the  record  seems  to  rest  at  the  moment, 
the  svimmaries  that  we  have  talked  adiout  so  much  today  were  not 
transmitted  until  the  27th  of  July,  according  to  the  testimony  of  the 
person  who  received  them.   And  that  is,  as  I  say,  four  days  after  the 
actual  transcripts  themselves  were  delivered.   So  with  that,  I  have  no 
further  questions.   I  thamk  you. 

D' AMATO:   Mr.  Giuffra,  I  will  ask  you,  Ms.  Ley,  to  take  a  look  -- 
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I  don't  think  you've  3een  it  before  --  at  the  White  House  office 
transmittal  sheet.   Familiarize  yourself  with  it.   There  are,  I  think, 
four  pages,  727  to  Bill  Taylor,  do  you  see  that?  All  right?  And  then 
there's  page  one,  Steve  Katsamos.   It's  obviously  a  summary  of  his 
testimony,  page  two.   Then  it  goes  over  to  July  I3th,  another  summary. 
Then  there's  a  note,  "Jane:  re  the  issue  of  whether  we  gave 
transcripts  to  witnesses,  please  recall  that  I  have  a  summary  of  the 
Katsanos  transcript  of  Caputo's  la%*yer,  to  Caputo's  lawyer.   Now,  let 
me  ask  you  something. 

LEY :   That ' 3  not  me . 

D'AMATO:   No,  I  understamd  that.   Let  me  ask  you.   Were  you  aware 
of  the  fact  that  a  siamroary  of  an  RTC  official  was  provided  to  counsel 
for  a  White  House  employee,  Ms.  Caputo,  assistant  to  Mrs.  Clinton,  in 
which  there  was  relevant  testimony  on  his  part  as  it  relates  to  his 
interreactions  with  Ms.  Caputo  and  that  this  was  provided  to  her 
lawyer.   Does  this  go  well  outside  of  the  acceptaible  norm?  Well?  Ms. 
Ley. 

LEY:   Oh,  me.   I  *#asn' C  aware,  certainly,  that  any  of  this  was 
provided. 

D'AMATO:   If  you  were,  would  you  not  have  been  upset  eibout  that? 
Now,  understand.   A  witness  comes  in,  Mr.  Katsanos  in  this  case,  and  a 
summary  of  his  testimony  is  provided,  not  to  him,  not  to  his  lawyer, 
but  to  the  lawyer  for  am  en^jloyee  of  the  White  House.   And  there  is 
relevant  summary  in  this  summary,  as  it  relates  to  his  actions  with  a 
number  of  people  in  the  White  House,  including  Lisa  Caputo.   Would  not 
be  well  beyond  the  normal  practice? 

LEY:   I  think  it  might  raise  am  issue  under  the  standards  of 
conduct,  but  you  would  need  a  number  of  facts  to  -  -  additional  facts. 

D'AMATO:   Well,  wouldn't  that  be  something  that  would  draw  your 
inquiry  as  to  how  many  of  the  others  --  amd  wouldn't  that  be 
inappropriate?   Isn't  that  inappropriate  to  share  the  summary  of  a 
witness  with  someone  else's  lawyer,  who  that  witness  gave  testimony 
about  in  terms  of  their  conduct,  whatever  it  was?  Wouldn't  that  be 
inappropriate?  Wouldn't  that  be  tipping  off  the  White  House,  being 
tipped  off  as  it  related  to  amother  witness  --  an  outside  witness  - 
what  they  testified,  what  the  conduct  of  a  White  House  employee  was  or 
wasn't?  Is  that  inappropriate? 

LEY:   I  would  have  to  know  more  facts  aJDOut  whether  the  witness 
himself  knew  it  was  going  to  be  done,  whether  --  what  it  was  used  for, 
who  authorized  its  disclosure. 

D'AMATO:   It  said  --  well,  you  know  who  authorized  it,  you  see 
here  the  White  House  Cotmsel's  Office.   I'm  asking  you  if  the  White  -- 
if  this  was  brought  to  your  attention  and  the  White  House  Counsel's 
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Office  undertook  the  dissemination  of  this  information  as  it  relates 
here  and  as  it's  indicated  to  Bill  Taylor,  counsel  to  Ms.    Caputo, 
isn't  that  well  beyond  the  scope  of  what's  appropriate?   You're  an 
ethics  expert.   How  could  you  ethically  explain  how  that  could  take 
place? 

LEY:   Well,  I  have  to  say  I  may  be  a  better  expert  in  the 
standards  of  conduct  than  ethics,  but  on  the  standards  of  conduct  I 
would  need  to  know  -  -  I  would  have  to  go  through  the  same  sort  of 
drill  that  we  did  with  the  information  that  was  the  subject  of  this 
report . 

D'AMATO:   Well,  you  weren't  aware  if  this,  were  you? 

LEY:   No. 

D'AMATO:   When  you  made  this  report  you  were  adDSolutely  unaware 
of  it. 

LEY:   No.   But  I  don't  think  it  would  have  affected  it  one  way  or 
another. 

D'AMATO:  It  would  not?  You  would  not  have  wanted  to  know  if 
there  were  other  reports  similarly  fashioned  or  furnished  to  other 
people? 

LEY:   Well,  the  focus  ... 

D ' AMATO :   I  mean  . . . 

LEY:   ...  of  the  auialysis  that  we  did  was  on  the  conduct  . . . 

D'AMATO:   Of  the  Treasury. 

LEY:   The  Treasury  earlier. 

D'AMATO:   I  understcuid  that.   You  did  not  actually  look  at  nor 
did  you  give  any  indication  adiout  the  appropriateness  of  the  conduct 
of  the  officials  at  the  White  House.   Is  that  correct? 

LEY:   That's  correct. 

D'AMATO:   OK.   You  did  not  give  them  a  clean  bill  of  health  so  to 
speak.   Is  that  correct?  Because  you  weren't  asked  to  do  that. 

LEY:   Correct. 

D'AMATO:   And  the  only  thing  you  gave  them  was  as  it  related  to 
that  actions  that  you  were  apprised  of  at  the  Treasury  Department  on 
the  basis  of  facts  furnished  to  you  by  the  IGs  office.   Is  that 
correct? 
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LEY:   Correct. 

KRAVITZ:   Ms.  Ley,  let  me  just  go  through  something,  maybe  both 
of  you,  just  to  confirm  this  for  the  record.   Now,  at  page  735  of  our 
bound  volume  from  the  hearing  of,  in  August  of  1994,  Mr.  Cutler  says, 
quote:  "The  Office  of  Government  Ethics  has  also  informally  confirmed 
my  conclusion  that  no  White  House  official  violated  any  ethical 
standard  with  respect  to  this  recusal  issue."   Now,  is  that  accurate? 

LEY:   That's  certainly  not  what  I  could  have  said  if  I  were  in 

his  position. 

KRAVITZ:   And  Mr.  Potts,  did  you  say  anything  to  anyone  at  the 
White  House  that  would  give  the  White  House  a  basis  for  saying  that 
you  informally  confirmed  that  no  White  House  official  violated  any 
ethical  standard  with  respect  to  the  recusal  issue? 

POTTS:   I'd  never  made  such  a  finding  and  I  didn't  make  such  a 
statement. 

KRAVITZ:   And,  so  far  as  you  know,  none  of  your  employees  made 
such  a  representation  to  the  White  House,  that  they  could  say  that  you 
had  informally  conferred  -  -  concurred  -  -  excuse  me . 

POTTS :   No  one  that  I ' m  aware  of  did  that .   Right . 

D'AMATO:   I've  no  further  questions.   Mr.  Ben-Veniste?  Senator 
Sarbanes? 

SARBANES:   Ms.  Ley,  is  it  your  understanding  that  all  of  the 
depositions  were  published  on  July  31st? 

LEY :   Yes . 

SARBANES:   When  the  report  wais  released? 

LEY:   Yes. 

SARBANES:   Did  you  thinJc  that  was  appropriate? 

LEY :   I  -  -  in  a  redacted  form  -  -  yes . 

SARBANES:   So  that  four  days  later  from  the  date  we're  talking 
eLbout  here,  and  I'm  sure  we'll  pursue  this  other  instance  further 
tomorrow,  all  of  the  --  all  of  the  --  depositions  were  made  public.   I 
mean,  any  witness  could  have  had  the  depositions  of  every  other 
witness.   Isn't  that  correct? 

LEY:   On  July  31st. 

SARBANES :   Right . 
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BEN-VENISTE:  And  with  respect  to  the  summary  of  the  27th,  it  is, 
it  is  clear,  is  it  not,  that  all  of  your  interviews  had  been  concluded 
prior  to  that  time? 

LEY:   All  of  the. . . 

BEN-VENISTE:   Twenty- seventh  of  July. 

LEY:   Right.   Well,  actually  all  of  the  interviews  completed  by 
the  IG  would  have  been  completed,  and  everything  that  we  were  reading 
was  done . 

BEN-VENISTE:   As  of  what  date? 

LEY:  Certainly  by  the  27th.  I'm  not  sure  when  the  Comptroller's 
was  done.   It  was  sometime  that  week. 

BEN-VENISTE:   Mr.  Ludwig's  deposition  was  taken  somewhat 
afterwards,  but  it  has  been  the  testimony  here  that  as  of  the  22nd  of 
July,  you  received  essentially  a  final  draft  report  from  the 
Inspectors  General. 

LEY:  That  was  the  date  of  their  letter.  We  might  have  gotten  it 
on  the  23rd,  but  whatever. 

BEN-VENISTE:   And  if  some  summary  of  a  deposition  of  a  witness 
was  sent  to  someone  representing  another  witness  on  the  27th  of  July, 
is  it  conceivable  that  that  act  could  have  somehow  affected  your 
report? 

LEY:   It  wouldn't  have  affected  our  analysis.   No. 

BEN-VENISTE:   Thank  you. 

D'AMATO:   I  wauit  to  --  there  being  no  further  questions  of  any  of 
the  counsels  or  senators  wish  to  raise  --  I  want  to  thank  Mr.  Potts 
and  Ms.  Ley  for  taking  your  time.   I  know  you  had  to  wait  around  for 
quite  a  bit  of,  you  know,  cpiite  a  while.   I  want  to  thank  you  for  your 
candor  amd  your  testimony  today.  We  stand  in  recess  until  tomorrow  at 
10  o'clock.   You  have  the  thanks  of  the  committee. 

POTTS:   Thamk  you,  senator. 

The  FDCH  Transcript  Report 
November  10,  1995 
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The  Honorable  Lloyd  Bencsen  ^  006800 

Page  27 

February  2  meeting  does  noc  appear  Co  involve  a  violacion  of  the 
standards  of  conduce. 

2/2  5   Telephone  call  from  Nolaa  to  Foreman 

In  the  course  of  a  telephone  conversation  on  another  matter 
that  occurred  in  February  25,  Mr.  Foreman  suggested  that  Ms.  Nolan 
might  wish  to  see  Mr.  Altman's  testimony  from  the  prior  day  and  he 
explained  that  Mr.  Altman  had  been  given  Mr.  Kusinski's  memorandum 
on  recusal.  Neither  the  suggestion  Mr.  Foreman  made  nor  the 
explanation  he  provided  appears  to  involve  a  violation  of  the 
standards  of  conduct. 

3/1  Telephone  call  from  Podesta  to  Altman 

In  the  telephone  conversation  that  occurred  on  March  1, 
Mr.  Altman  received  an  inquiry  from  Mr.  Podesta  regarding  the  fact 
that,  in  his  testimony  on  February  24  he  had  not  mentioned  the  two 
Fall  meetings  between  Treasury  and  White  House  officials.  This 
discussion,  which  also  may  involved  Ms.  Hauison,  raises  no  standards 
of  conduct  issues. 

Additional  contacts 

The  chronology  of  contacts  provided  by  Mr.  Cutler  as  part  of 
his  testimony  before  the  House  Banking,  Finance  and  Urban  Affairs 
Committee  on  July  26  indicates  that,  in  the  days  preceding  the 
February  24  hearing,  there  may  have  been  two  additional  contacts 
between  Messrs.  Steiner  and  Podesta  that  are  not  reflected  in  the 
report.  One  contact  may  have  involved  Mr.  Steiner  advising  Mr. 
Podesta  that  Mr.  Altman  was  considering  announcing  in  his  opening 
statement  at  the  hearing  that  he  expected  to  step  down  as  CEO  of 
the  RTC  on  March  30.  Any  such  contact  would  appear  to  be  similar 
to  that  which  took  place  between  Mr.  Steiner  and  Ms.  Griffin  on 
February  23  and  would  not  seem  to  involve  a  violation  of  the 
standards  of  conduct.  The  other  contact  may  have  involved  Mr. 
Podesta  speaking  to  Mr.  Steiner  to  ensure  that  Mr.  Altman  was 
adequately  prepared  for  any  questions  about  the  February  2  meeting 
that  might  arise  during  the  hearing.  Any  such  contact  would  appear 
to  be  similar  to  thaf  which  occurred  between  Ms.  Hanson  and  Mr. 
Eggleston  on  February  23  and  would  not  appear  to  involve  a 
violation  of  the  standards  of  conduct. 

I  trust  this  analysis  is  of  use  to  you  in  reaching  your  own 
conclusions . 

Sincerely, 

Stephen  D.    Potts 
Director 
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Ms.  Conaway  cold  me  chac  Mr.  Dougherty  offered  to  give 

2  I  these  summaries  to  our  review  team,  and  that  he  did  so. 

3  She  also  told  me  that,  based  on  Mr.  Dougherty's  advice,  she 
sent  the  summary  of  Mr.  Katsanos's  IG  deposition  to 
Ms.  Caputo's  lawyer.   We  did  not  give  this  or  any  other 
summary  to  anyone  else. 

I  would  be  pleased  to  respond  to  any  questions  you  may 
have .   Thank  you . 

Chairman  D'Amaco.   Thank  you  very  much. 

Senator  Sarbanes .  Mr.  Chairman,  could  I  take  care  of 
one  piece  of  business  before  we  --  or  perhaps  you're  going 
to  reference  it. 

Chairman  D'Amato.   I  will  reference  it  and  I  did  give 
a  copy  of  the  letter  which  we  received  from  Stephen  Potts 
and  Jane  Ley  -  -  Stephen  Potts  of  the  Office  of  Government 
Ethics  -  -  sent  to  the  Chairman  and  the  ranking  member  in 
which  Mr.  Potts  clarifies  his  testimony  before  the 
Committee. 

It  says  very  definitely  that  our  response  to  the 
earlier  questions  remain  correct.   "OGE  did  not,"  and  I 
quote,  and  he  puts  quotes,  "'informally  concur'  in 
Mr.  Cutler's  conclusion  that  no  violation  of  any  ethical 
standards  occurred  by  any  White  House  official."   I  made 
the  entire  letter  available  to  Mr.  Cutler.   I've  just  seen 
it  this  morning.   Apparently  it  came  in  last  evening. 
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Counsel  has  received  it. 

And  I  will  gee  co  chat  because  I'm  going  to  go  right 
to  that  because  I  found  that  troubling  in  our  hearing  in 
1994  because  Mr.  Cutler  continually  asserted  that  the 
Office  of  Government  Ethics  had  concluded  that  there  was  no 
ethical  violations.   And  there  was  some  questioning,  and 
we'll  point  to  it  in  the  record  in  which  he  said  well,  this 
was  an  informal  concurrence. 

And  I  raised  that  issue  repeatedly,  and  yesterday,  the 
witnesses  were  quite  clear  that  there  was  no  concurrence. 
And  I'll  tell  you  what  is  upsetting.   Because  witness  after 
witness  that  appeared  from  the  White  House  used  in  that 
mythical  concurrence  as  the  wand,  that  anything  they  did 
had  been  checked  upon,  and  that  indeed,  the  Office  of 
Government  Ethics  had  given  them  a  clean  bill  of  health.   I 
saw  that  in  every  newspaper  account . 

Every  witness  from  the  White  House,  literally  every 
one  of  them,  had  the  same  line.   Oh,  I've  been  cleared  by 
the  Office  of  Government  Ethics.   And  so  let  me  go  back  to 
this.   Mr.  Cutler  -- 

Senator  Sarbanes.   Well  now,  Mr.  Chairman,  I  think  in 
all  fairness,  we  ought  to  read  the  letter,  the  entire 
letter  into  the  record. 

Chairman  D'Amato.   The  letter  will  be  placed  in  the 
record. 
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Senator  Sarbcuies.   No.   Since  you've  quoted  from  it 
and  taken  the  last  paragraph,  I  think,  we  ought  to  -- 

Chairman  D'Amato.   The  Senator  will  have  an 
opportunity  on  his  time  to  read  the  entire  letter  into  the 
record,  and  if  I  have  time  left  over,  I  will  do  that,  but 
I'm  going  to  pursue  my  line  of  questioning,  and  the  Senator 
on  his  time  can  pursue  his  line. 

Senator  Sarbanes.   Well,  all  I  say,  Mr.  Chairman,  is 
this  is  a  very  blatant  exaunple  of  twisting  a  letter  and 
I  -- 

Chairman  D'Amato.  I  resent  your  characterization  and 
you  have  a  right,  you  have  a  right  thereafter  to  make  any 
assertion  that  you  deem  appropriate,  auad  I  think  that  your 
contention  of  a  blatant  twisting  is  absolutely  inaccurate, 
and  I  intend  to  go  through  this  without  interruption  and  I 
will  give  to  my  colleague  that  saune  opportunity.  Every 
member  is  entitled  to  that. 

Senator  Dodd.   Mr.  Chairman,  can  I  make  a  suggestion? 

Chairman  D'Amato.   Certainly. 

Senator  Dodd.   without  in  any  way  cutting  into  your 
time  or  Majority's  side  on  this,  wouldn't  we  just  take  five 
minutes  and  maybe  do  that  just  to  have  it  on  the  record 
without  cutting  into  your  time. 

Chairmaui  D'Amato.   The  letter  is  deemed  to  be  part  of 
the  record.   The  Committee  has  received  this  last  evening 
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1  I  and  it  is  addressed  to  myself.   And  this  will  noc  be 

2  I  charged  to  anyone's  time. 

3  To  myself  and  to  Senator  Sarbanes  --  I  don't  know  if 

4  other  members  of  the  Committee.   Has  it  been  distributed? 

5  "Dear  Chairman  D'Amato  and  Senator  Sarbanes:   This 
€  afternoon  while  we  were  testifying,  Mr.  Giuffra's  last 

7  question  involved  his  reading  a  statement  from  Mr.  Cutler 

I 

a  from  a  1994  Committee  hearing  record  and  asking  if  we 

9  believe  Mr.  Cutler's  statement  was  correct.   We  both  in 

10'  essence  answered  that  it  was  not.   Immediately  after  our 

11  testimony,  individuals  from  our  office  asked  if  we  had 

12  heard  that  the  last  question  was  about  recusal  and  not 

13  I  about  the  more  encompassing  question  we  had  answered 

14  earlier.   Neither  of  us  recognized  that  the  question  had 

15  I  changed  to  the  more  narrow  issue  of  recusal  discussions 

16  and,  therefore,  we  would  like  to  submit  this  letter  as  a 

17  I  clarification  to  our  testimony. 
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"We  have  secured  a  copy  of  the  Committee  record  from 
which  Mr.  Giuffra  and  was  reading  and  we  believe  that  the 
passage  he  read  was  as  follows : 

"The  Office  of  Government  Ethics  has  informally 
confirmed  my  conclusion  that  no  White  House  official 
violated  any  ethical  standards  with  respect  to  this  recusal 
issue. " 

"Jane  Ley  and  Lioa  Wilcox  in  their  discussions  with 
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Jane  Sherburne  and  Sharon  Conaway  on  the  afternoon  of  July 
21st  did  indicate  that,  based  upon  their  review  of  the 
transcripts  of  all  the  Treasury  cuad  White  House  officials 
with  whom  Mr.  Altman  had  spoken  aibout  his  recusal  concerns, 
they  did  not  see  that  any  stauidard  of  conduct  had  been 
violated  in  those  discussions.   To  the  extent  that 
Mr.  Cutler  meant  to  reflect  that,  it  is  not  wrong." 

So  we're  talking  aibout  the  recusal  issue. 

"Stephen  Potts  did  not  have  any  discussions  with  the 
White  House  cibout  the  recusal  issue. 

"We  are  sorry  that  we  did  not  recognize"  --  so  they 
are  clarifying  the  question  as  to  whether  there  was 
discussion  sJaout  recusal  and  whether  or  not  there  was  any 
ethical  misconduct,  and  they  said  they  didn't  see  any. 
That  was  the  Chairman's  interpretation.   The  letter  speaks 
for  itself. 

"We  are  sorry  that  we  did  not  recognize  that 
Mr.  Giuffra's  question  had  changed  from  the  earlier 
question, "  and  that  was  the  question  that  we  had  all  heard, 
"of  whether  OGE  had  informally  concurred  that  no 
individual  ethical  standards  were  violated  by  White  House 
officials  to  the  more  narrow  question  of  recusal.   Our 
response  to  the  earlier  question  remains  correct;  OGE  did 
not  'informally  concur'  in  Mr.  Cutler's  conclusion  that  no 
violation  of  amy  ethical  standard  occurred  by  any  White 
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House  official. 

"We  would  appreciate  it  if  you  would  make  this  letter 
part  of  the  hearing  record. " 

It  is  part  of  the  record  and  I've  given  this  to 
Mr.  Cutler,  and  I  will  now  get  into  it. 

Senator  Dodd.   Thank  you,  Mr.  Chairman. 

Chairman  D'Amato.   And  I  thank  the  Senator  for  that. 
It  was  not  the  Senator's  intent  to  in  any  way  obfuscate  the 
facts,  but  we're  going  to  go  right  to  it  because, 
Mr.  Cutler,  I  am   troubled  and  I  am  concerned.   And  I  raised 
this  issue  back  in  the  sxammer  of  1994  with  respect  to  the 
Treasury -White  House  contacts  and  you  repeatedly  asserted 
that  the  report  of  the  nonpartisan  Office  of  Government 
Ethics  vindicated  the  conduct  of  White  House  officials. 
And  you  told  us  that,  repeatedly,  that  the  report  cleared 
the  White  House  of  any  official  wrongdoing. 

And  as  I've  indicated  to  you,  witness  after  witness 
from  the  White  House  used  that  report  and  said  well,  we 
didn't  do  anything  wrong.   OGE  said  that. 

Now,  during  the  1994  hearings,  I  pointed  out  that  the 
OGE  report  did  not  --  I  didn't  see  any  reference  to  making 
any  determination  that  the  standards  were  not  violated. 
And  indeed  yesterday,  very  specifically,  Mr.  Potts  said  we 
did  not  look  at  this,  that  was  not  part  of  our 
investigation.   Ours  was  to  review  the  findings  of  the  IG 
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as  it  relates  to  the  Treasuiry  and  not  with  respect  to 
conduct  by  White  House  officials. 

And  the  report  expressly  stated  at  page  2  that  "our 
analysis"  --  this  is  the  OGE  report  --  "is  not  intended  to 
cover,  nor  should  it  in  any  way  reflect  upon,  the  actions 
of  individuals  who  are  employed  by  the  White  House."   In 
fact  the  OGE  report  stated  at  page  3,  aind  I'll  read  that, 
quote,  "many  of  the  contacts  detailed  in  the  report  are 
troubling. " 

Mr.  Cutler,  I'm  troubled.   Now,  you  testified  that  OGE 
had,  quote,  "informally  concurred,"  closed  quote,  in  your 
conclusions,  based  on  your  own  internal  review,  that  no 
violation  of  any  ethical  standards  occurred  by  any  White 
House  official.   And  this  testimony  is  found  at  page  735  of 
the  Committee's  hearings.   This  is  your  testimony. 

I  then  asked  you,  what  is  the  informal  concurrence  by 
the  OGE.   And  you  responded  at  page  743  of  the  hearing 
record  --  and  if  you  weuit  that,  I  will  maice  it  available. 
Would  you  get  that  availalale. 

At  743,  the  hearing  record  reads  as  follows  -- 

Mr.  Cutler.   I  have  it,  Mr.  Chairman. 

Chairman  D'Amato.   "We  gave"  --  this  is  you  --  "the 
OGE  a  draft  of  my  factual  statement  which  was  attached  to 
my  House  statement  and  they  went  over  that,  and  they  went 
over  my  actual  statement  itself  and  approved  the  words  used 
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1  in  thac  statement  about  informally  concurring." 

2  I       And  I  have  to  inform  you  that  your  testimony  in  the 

3  summer  of  1994  was  very  clearly  contradicted  here  yesterday 

4  by  Mr.  Potts  and  Ms.  Ley. 

5  Mr.  Cutler.   I  respectfully  disagree. 

6  Chairman  D'Amato.   I'll  give  you  a  chance  --  let  me 

7  finish. 

8  And  yesterday,  this  Committee  heard  from  Stephen  Potts 

9  and  Jane  Ley.   And  both  Mr.  Potts  and  Ms.  Ley  testified 

10  that  the  Office  of  Government  Ethics  did  not,  and  they 

11  reaffirmed  it  in  today's  letter,  did  not  informally  concur 

12  in  a  conclusion  that  you  made  that  no  violations  of  any 

13  ethical  standards  occurred  by  any  White  House  official. 

14  Now  you  may  have  made  that,  but  OGE  has  indicated  very 

15  clearly  that  they  did  not. 

16  To  further  clarify,  Mr.  Potts  and  Ms.  Ley  sent  Senator 

17  Sarbanes  and  myself  the  letter,  last  evening,  in  which  they 

18  repeated,  "OGE  did  not  'informally  concur'  in  Mr.  Cutler's 

19  conclusion  that  no  violation  of  any  ethical  standards 

20  occurred. " 

21  So  I  simply  can't  square  the  testimony  that  you  gave 

22  in  August  1994  with  OGE's  testimony  of  yesterday,  and  it's 

23  clear  to  me  that  they  did  not  bless  your  ethics  review  or 

24  in  any  way  conclude  that  the  White  House  officials  did  not 

25  violate  ethical  standards. 
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And  so  we  come  back  to  the  question  that  I  raised  last 
summer.   And  that  is,  what  was  the  basis  for  your  statement 
about  OGE  informally  concurring  in  your  conclusion, 
recognizing  that  just  about  every  White  House  official  that 
came  before  us,  with  impunity,  say  listen,  we  were  cleared 
of  anything.   There's  nothing  wrong.   We've  got  OGE.   And  I 
remember  Senator  Bennett  raising  that  same  question,  that 
yeah,  they  just  raised  this  and  said  here,  don't  bother  us, 
your  questions  --  you're  trifling  with  us  because  we've 
been  cleared. 

So  what  was  the  basis  of  this? 

^4r.  Cutler.   May  I  respond,  Mr.  Chairman? 

Chairman  D'Amato.   Yes,  I'd  appreciate  it. 

Mr.  Cutler.   We  began,  as  you  know,  with  Secretary 
Bentsen  having  requested  the  Office  of  Government  Ethics  to 
conduct  an  inquiry  which,  because  they  had  no  factfinding 
capability  of  their  own,  was  eventually  done  by  the 
Treasury  and  RTC  Inspectors  General  so  that  OGE  could  issue 
a  report  as  to  whether  the  Treasury  employees,  as  you  say, 
and  RTC  employees  had  violated  any  ethical  standard.  We 
ourselves  had  the  question  to  resolve  of  whether  any  White 
House  employees  involved  in  the  other  side  of  the  coin  of 
the  very  same  contacts  had  violated  any  ethical  standard. 

ros. 

We  met  with  Mr.  Potts  and  Ma.  Ley  and  Ms^  Wilcox,  and 
asked  them  if  they  would  be  able  to  give  us  an  opinion  (^  a 
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report  based  on  our  findings  of  fact  as  to  the  White  House 
employees.   They  said  because  of  the  press  of  time  they 
could  not  do  that,  they  were  committed  to  do  the  Treasury 
one  and  that's  all  they  could  do.   But  they  did  agree  to 
consult  with  us  about  the  accuracy  of  our  interpretation  of 
the  ethical  regulations  they  themselves  had  issued  on  the 
basis  of  the  facts  relating  to  the  White  House  employees  as 
we  had  found  those  facts,  I  and  my  investigating  team. 

And  we  made  oral  presentations  of  the  facts  to 
Ma.  Ley,  and  I  believe  to  ^^.  Wilcox.   They  commented  on 
them.   We  then  submitted  drafts  of  my  final  report  to 
Ms.  Ley  and  she  commented  on  those.   We  asked  if  we  could 
say  that  they  concurred  in  our  reading  of  the  ethical 
regulations  they  had  written  based  on  the  facts  I  had 
found,  I  and  my  team  had  found,  not  they  had  found  but  I 
had  found,  as  to  the  White  House  employees.   They  demurred 
to  that  but  Ms.  Ley  did  agree,  as  she  testified  yesterday, 
we  could  use  a  term  such  as  "informally  concurred"  or 
"informally  agreed."   And  she  testified  to  that  yesterday. 

Now,  there  were  three  different  kinds  of  issues  as  to 
which  we  wanted  their  opinion.   The  first  was  as  to  whether 
it  was,  on  the  recusal  issue,  whether  it  was  appropriate 
for  White  House  employees  to  have  advised  Mr.  Altman 
relating  to  the  recusal  issue.   And  on  that,  they  agreed  we 
could  use  the  term  "informally  concurred,"  which  is  made 
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clear  in  the  clarification  letter  of  yesterday. 

We  also  asked  if  we  could  use  --  note  that  they  agreed 
with  our  interpretation  of  the  regulations  relating  to  the 
so-called  heads-up  issue,  the  mere  passage  of  information 
if  you  did  not  have  any  personal,  financial  or  political 
interest  that  you  were  serving.   And  they  agreed  with  that 
interpretation,  and  a  sentence  to  that  effect  is  on  page  6 
of  my  original  report  to  the  House.   If  I  may  read  it,  I 
will,  and  I  don't  think  any  objection  has  been  made  to 

this. 

"The  Office  of  Government  Ethics,  the  agency  charged 
with  interpreting  and  applying  the  standards  of  conduct, 
agrees  that  the  receipt  of  such  information, "  that  is 
heads-up  information,  "by  White  House  officials  if  not  then 
used  to  furnish  their  own"  --  "further  their  own  or 
another's  private  interest  does  not  violate  the  standards. 
On  the  basis  of  my  review,"  that  is  my  factual  findings, 
"the  information  was  not  used  for  such  a  purpose." 

Then,  and  I  think  this  is  where  the  controversy 
arises,  a  bit  later  in  my  July  26th  report,  the  testimony 
that  I  gave  to  the  House  committee,  I  was  dealing  with  the 
recusal  issue,  and  I  said,  this  one  I  think  they  also  have 
agreed  in:   "The  Office  of  Government  Ethics  has  now  also 
informally  confirmed  that  it  has  no  reason  to  believe  that 
any  White  House  official  violated  any  ethical  standard  with 
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1  respect  to  the  recusal  issue." 

2  Now,  I  may  have  gone  coo  far  when  I  testified  before 

3  this  Committee  on  August  the  5th,  a  week  or  two  later  -- 

4  Chairman  D'Amato.   Well,  that's  the  Committee  we're 

5  talking  about . 

6  Mr.  Cutler.   That  is  correct.   When  I  said  that  the 

7  Office  of  Government  Ethics  has  informally  concurred  that 

8  they  don' t  think  any  White  House  official  has  violated 

9  these  ethical  standards,  but  I  would  remind  you  that  we 

10  never  heard  any  objection  from  the  Office  of  Government 

11  Ethics  about  that,  that  it  was  essentially  the  same  as  what 

12  was  in  my  July  26  report.   Between  July  26  and  August  the 

13  5.th,  we  never  heard  any  objection  about  chat. 

14  And  I  believe  I  made  clear,  even  in  my  August 

15  testimony,  that  it  was  on  the  basis  of  my  factual  findings, 

16  which  they  did  not  necessarily  accept,  on  the  basis  of  my 

17  factual  findings  that  their  interpretation  of  their  own 

18  regulations  as  applied  to  my  factual  findings  would  be  the 

19  same  as  mine. 

20  Now  I  might  add,  that  at  some  time  in  September,  I 

21  went  up,  at  Mr.  Potts 's  request,  to  make  a  talk  to  all  the 

22  government  ethics  officers  in  the  executive  branch  in  which 

23  I  referred  to  this  issue,  that  is  the  investigation  I  had 

24  had  to  make.   I  thanked  the  Office  of  Government  Ethics  for 

25  their  assistance.   I  described  what  they  had  done  and  why 
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they  couldn't  give  us  a  formal  report. 

I  sat  next  to  Mr.  Potts  for  an  hour  or  an  hour  and  a 
half  and  he  never  indicated  that  anything  in  either  my  July 
26th  or  August  5th  report  was  objectionable  to  him. 

Chairman  D'Amato.   The  face  that  he  did  not  volunteer 
that  does  not  square  with  -  - 

Mr.  Cutler.   Of  course  not,  but  the  words  "informally 
concurred"  were  expressly  agreed  to  by  Ms .  Ley,  certainly 
in  some  context ,  and  I  by  -  - 

Chairman  D'Amato.   In  a  very  -- 

Mr.  Cutler.   --  responding  to  you  in  give  and  take  in 
cestimony . 

Chairman  D'Amato.   Mr.  Cutler,  we  spent  a  great  deal 
of  time  and  I'll  send  you  --  and  I'm  going  to  ask  you  to 
refer  to  the  testimony  --  we  spent  a  great  deal  of  time 
because  this  was  troubling  to  the  Senator  at  that  point  in 
time,  and  I  raised  it.   And  I  said  nowhere  do  I  see  chat 
there  is  this  informal  concurrence  in  the  OGE's  report. 
And  you  went  on  to  say  we  gave  them  a  draft  of  my 
factual  statement  which  was  attached  to  my  House  statement 
and  they  went  over  this  and  went  over  my  factual  statement 
and  approved  the  words  used  in  the  statement  about 
informally  concurring.   And  we  are  now  talking  about  as  it 
relates  to  access  of  White  House  officials. 

And  then  you  say  to  me  I've  reached  the  same 
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conclusion  as  to  the  White  House  officials  and  based  on  the 
facts  as  I  reported  them  to  the  nonpartisan  Office  of 
Government  Ethics,  that  office  has  informally  concurred. 

And  quite  clearly,  that  is  not  what  Mr.  Potts  or 
Ms.  Ley  indicated  and  they  say  to  us  quite  clearly  that 
outside  of  the  issue  of  recusal,  that  narrow  issue  which 
they  did  --  they  did  make  a  finding,  our  response  to  the 
earlier  question  remains  correct.   OGE  did  not  --  you've 
got  this  letter? 

Mr.  Cutler.   We  may  have  a  difference  in  - - 

Chairman  D'Amato.   No,  this  is  just  the  one  of 
November  8th. 

Mr.  Cutler.   Yes,  we  have  it. 

Chairman  D'Amato.   Would  you  look  page  2? 

Mr.  Cutler.   I  think  we  have  a  different  numbering 
system  but  I'm  reading  the  saime  thing. 

Chairman  D'Amato.   It  says  Office  of  Government 
Ethics.   We  just  --  I  asked  someone  to  make  it  available  to 
you.   Do  you  have  it  there? 

Mr.  Cutler.   I  have  it. 

Chairman  D'Amato.   Okay.   Would  you  look  at  the  second 
page? 

Mr.  Cutler.   Yes.   I  think  it's  worthwhile  starting 
from  the  top  of  that  page.   Would  you  read  it? 

Mr.  Cutler.   "We  are  sorry  that  we  did  not  recognize 
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Chat  Mr.  Giuffra's  question  had  changed  from  the  earlier 
question  of  whether  OGE  had  informally  concurred  that  no 
individual  ethical  standards  were  violated  by  White  House 
officials  to  the  more  narrow  question  of  recusal." 

Chairman  D'Amato.   Right.   So  that  covers  the  point 
that  you  raised.   Now,  would  you  continue? 

Mr.  Cutler.   "Our  response  to  the  earlier  question 
remains  correct;  OGE  did  not  'informally  concur'  in 
Mr.  Cutler's  conclusion  that  no  violation  of  any  ethical 
standard  occurred  by  any  White  House  official. 

Chairman  D'Amato.   And  we  would  appreciate  it  if  -- 

Mr.  Cutler.   We  would  appreciate  it  if  you  would  make 
this  letter  a  part  of  the  record. 

Chairman  D'Amato.   And  who  is  it  signed  by? 

Mr.  Cutler.   It  is  signed  by  Mr.  Potts  and  Ms.  Ley. 

Chairman  D'Amato.   Counsel. 

Mr.  Chertoff.   Mr.  Cutler  -- 

Mr.  Cutler.   I  need  to  make  one  further  response.   You 
say  that  all  they  had  --  the  only  subjects  on  which  they 
had  cleared  us  to  say  that  they  informally  concurred  was 
the  issue  of  recusal. 

Chairman  D'Amato.   No,  I'm  saying  -- 

Mr.  Cutler.   I  believe  they  had  cleared  us  on  another 
subject  which  was  the  heads -up,  the  passage  of 
information  -- 
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Chairman  D'Amaco.   They  testified  to  that  yesterday. 

Mr.  Cutler.   --  and  they  did  clear  us  on  that  as  well. 

Chairman  D'Amato.   But  Mr.  Cutler  -- 

Mr.  Cutler.   And  here  -- 

Chairman  D'Amato.   --  I  suggest  to  you  that,  when  you 
come  as  the  White  House  counsel  and  you  say  that  informally 
that  we  have  been  -  -  we  being  the  White  House  -  -  White 
House  officials  have  the  blessing  of  the  Office  of 
Government  Ethics  as  it  relates  to  no  violations  of  any 
ethical  standards  occurred,  and  thereafter  every  --  just 
cibout  every  White  House  official  comes  in  and  waves  it, 
that  was  just  not  accurate. 

Mr.  Cutler.   I  -- 

Chairman  D'Amato.   You  are  telling  me  -- 

Mr.  Cutler.   May  I  finish  my  response,  Senator. 

Chairman  D'Amato.   Certainly. 

Mr.  Cutler.   What  I  said  in  my  testimony  before  you  on 
August  the  5th  was  that  the  OGE  had  reviewed  the  factual 
19   findings  of  the  Treasury  Inspector  General  and  issued  its 
formal  opinion  concurring  that  no  violation  of  any  ethical 
standard  --  these  are  the  so-called  standards  of  ethical 
conduct  for  the  executive  branch  --  occurred  by  any  current 
Treasury  or  RTC  official. 

Then  I  said,  I  have  reached  the  saune  conclusion  as  to 
the  White  House  officials,  and  based  on  the  facts  as  I 
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reported  them  to  this  nonpartisan  Office  of  Government 
Ethics,  that  office  has  informally  concurred. 

Now  that  may  be  where  I  may  have  transgressed. 

Chairman  D'Amato.   If  you  go  down  two  sentences  later, 
because  this  comes  up,  saime  page,  you  say  -- 

Mr.  Cutler.   "The  Office  of  Government  Ethics  has  also 
informally  confirmed  my  conclusion  that  no  White  House 
official  violated  any  ethical  standard  with  respect  to  this 
recusal."   That  they  accept.   They  agree  with  that. 

Mr.  Chertoff.   But  Mr.  Cutler,  you  agree  that  the 
statement  you  made,  "I  have  reached  the  saime  conclusion  and 
reported  it  to  the  Office  of  Government  Ethics  and  that 
office  has  informally  concurred, "  you  agree  that  that  was 
incorrect? 

Mr.  Cutler.   I  don't  agree  that  that  was  incorrect.   I 
said  that's  where  I  may  have  transgressed  because  -- 

Mr.  Chertoff.   They  didn't  say  it, 

Mr.  Cutler.   What  you  are  looking  at  are  two  sides  of 
a  coin;  with  respect  to  each  contact,  there  is  a  White 
House  official  and  there  is  a  Treasury  official.   With 
respect  to  each  contact,  there  is  the   same  standard,  the 
regulation  written  by  the  Office  of  Government  Ethics. 
They  interpreted  it  to  say  that  the  Treasury  official 
involved  in  that  contact  had  not  violated  the  standard. 

Mr.  Chertoff.   The  reason  they  did  that  -- 
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Mr.  Cutler.   And  it  was  fair  I  think  for  me  to 
conclude  based  on  my  facts  that  the  same  principle  would 
apply  as  to  the  White  House  official  engaged  in  the  same 
contacts.   It  was  the  heads  and  the  tails  of  the  same 
issue. 

Mr.  Chertoff.   Isn't  it  a  fact,  Mr.  Cutler,  that  the 
difference  between  the  two  is  that  whether  or  not 
information  was  properly  used  depends  upon  the  intent  of 
the  person  who  is  handling  it.   And  therefore  when  the 
Office  of  Government  Ethics  passed  on  the  issue  of  the 
Treasury  officials  and  whether  they  had  violated  the 
standards,  they  explicitly  did  it  based  upon  their 
understanding  of  the  intent  of  the  officials. 

They  were  not  allowed  --  we  had  this  yesterday.   They 
were  specifically  prohibited  by  your  office  from  getting 
into  the  question  of  whether  White  House  people,  once  they 
received  the  information,  made  some  misuse  of  the 
information.   That  was  specifically  put  beyond  the  scope  of 
their  inquiry.   That  was  supposed  to  be  your  inquiry. 

Mr.  Cutler.   That  was  my  inquiry,  and  I  say  that  based 
on  my  facts . 

Mr.  Chertoff.   So  as  -- 

Mr.  Cutler.   My  findings. 

Mr.  Chertoff.   --  as  to  the  issue  of  the  intent  of  the 
White  House  actors  in  this,  the  Office  of  Government  Ethics 
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didn't  have  a  clue  about  their  intent.   And  Mr.  Potts  has 
come  up  here  and  said  here  that  the  statement  you  made  here 
about  an  informal  concurrence  as  to  the  White  House  was 
simply  incorrect. 

And  I  must  ask  you  this,  Mr.  Cutler.   When  you  said, 
you  made  this  statement  where  you  may  have  transgressed  in 
the  give  and  take,  didn't  the  statement  we're  talking  about 
here  get  made  in  the  context  of  your  prepared  testimony? 

Mr.  Cutler.   It  appeared  in  my  prepared  testimony  for 
August  the  5th,  that  is  correct. 

Mr.  Chertoff .   And  did  you  not  know  from  your 
preparation  and  your  discussions  with  the  witnesses  that 
Mr.  Stephanopoulos  and  Mr.  Ickes  and  Mr.  Podesta  and 
everybody  else  was  going  to  come  up  here  and  hold  up  the 
Office  of  Government  Ethics  and  say,  in  effect,  to  the 
Committee  you  have  nothing  to  look  at,  we've  been  cleared 
by  the  Office  of  Government  Ethics.   You  knew  that  coming 
into  this  hearing  last  year;  correct? 

Mr.  Cutler.   I  don't  understand  the  point  of  that 
question.   I'm  responsible  for  what  I  said.   I  can't  be 
responsible  for  an  enlargement  of  what  I  said  w«tetiyanyone    ^ 
else.   I  confess«^^o  an  ambiguity  for  something  they  could   ^ 
misread  in  what  I  said,  but  I  find  it  very  strange  that 
between  August  the  5th  of  1994  and  November  whatever  it  is 
in  1995,  no  one  from  the  Office  of  Government  Ethics  had 
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1  ever  raised  that  issue  with  me  -  - 

2  Chairman  D'Amaco.   Well,  you  know  something? 

3  Mr.  Cutler.   --  or  frequently. 

4  Chairman  D'Amato.   I  don't  find  it  strange.   I  found 

5  it  refreshing  that  at  least  somebody  when  asked,  and  was  in 

6  a  very  embarrassing  position,  given  that  the  White  House 

7  and  White  House  counsel  makes  these  findings  and  they  had 

8  worked  with  you  rather  closely,  he's  not  going  to  volunteer 

9  that  that  is  not  the  case.   I  don't  think  so.   I  don't  find 

10  it  strange  at  all. 

11  But  when  you  put  the  question  to  him  directly,  did  you 

12  have  ar*  informal  agreement  that  you  found  no  violation  of 

13  ethical  standards  by  White  House  officials,  he  clearly  said 

14  that  was  not  the  case.   We  didn't  have  --  and  I  have  to 

15  tell  you  when  Mr.  Ickes  and  others  come  before  this 

16  Committee  you  have  to  know  that  they  were  going  to  rely  on 

17  the  findings  of  the  counsel  who  said  that  indeed  not  only 

18  did  he  find  nothing  inappropriate,  but  the  Office  of 

19  Government  Ethics  found  no  violations  of  ethical  standards 

20  by  any  White  House  official. 

21  And  the  fact  they  did  not  and  the  fact  is  you'll  find 

22  in  all  of  the  press  releases  and  all  of  the  reports  that 

23  what  you  did  is  like  getting  the  Good  Housekeeping  seal  of 

24  approval  and  it  was  pirated.   It  really  didn't  get  that. 

25  Mr.  Cutler.   Did  anyone  ask  yesterday  whether  to  this 
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day  they  find  any  violation  of  those  ethical  standards? 

Chairman  D'Amato.   Is  there  any  investigation  taking 
place  with  respect  to  the  Office  of  Government  Ethics  that 
is  being  conducted?   Were  they  permitted  to  conduct  an 
investigation,  did  that  take  place?   I  think  that's  a 
rather  disingenuous  question. 

Mr.  Cutler.   They  were  fully  familiar  with  my 
findings . 

Chairman  D'Amato.   And  they  -- 

Mr.  Cutler.   Their  own  report  notes  my  findings  and 
finds  at  the  very  end  that  the  Treasury  and  RTC  Inspectors 
General  had  overlooked  two  contacts  which  were  reported  in 
my  report,  and  they  pass  on  those.   And  they  say  with 
respect  to  those  also,  there  was  no  violation  of  ethical 
standards. 

Mr.  Chertoff.   Let  me  ask  you  this,  Ms.  Sherburne,  is 
it  not  correct  that  the  Treasury  Inspector  General 
personnel  who  wanted  to  do  interviews  or  depositions  of 
White  House  people  were  told  that  they  were  expressly  not 
to  go  into  the  question  of  what  any  White  House  person  who 
received  information  did  with  that  information  within  the 
White  House?   Wasn't  that  put  off  limits? 

Ms.  Sherburne.   We  had  an  understanding  that  the  RTC 
and  Treasury  Inspectors  General  were  reviewing  the  conduct 
of  Treasury  officials  for  Secretary  Bentsen's  benefit,  and 
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that  the  President,  and  through  the  chief  of  staff,  Mack 
McLarty,  had  asked  Mr.  Cutler  to  review  White  House 
conduct . 

So  implicit  in  that  understanding  and  made  explicit  at 
some  point  was  that  they  would  be  -  -  the  IGs  would  be 
inc[uiring  about  RTC  and  Treasury  conduct,  not  about  what 
the  White  House  did  once  it  received  the  information  from 
White  House  and  Treasury  -  -  from  Treasury  and  RTC 
officials. 

Chairman  D'Amato.   I  want  to  ask  one  more  question 
before  counsel  continues.   Mr.  Cutler,  you  saw  the  letter 
from  Mr.  Potts  and  Jane  Ley.   I'm  going  to  read  it  again. 

"Our  response"  --  the  last  sentence  --  "our  response 
to  the  earlier  question  remains  correct;  OGE  did  not 
'informally  concur'  in  Mr.  Cutler's  conclusion  that  no 
violation  of  any  ethical  standards  occurred  by  any  White 
House  official." 

Are  they  correct  or  incorrect?  Are  you  saying  that 
they're  wrong?   You  disagree  with  them? 

Mr.  Cutler.   Well,  I  say  that  my  statement  before  you, 
I  have  reached  the  same  conclusions  as  to  the  White  House 
officials  and  based  on  the  facts  as  I  reported  them  to  this 
nonpartisan  Office  of  Government  Ethics,  that  office  has 
informally  concurred. 

The  question  before  us  was  does  a  given  state  of  facts 
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violate  an  ethical  regulation.   If  it  didn't  violate  that 
ethical  regulation  as  to  the  Treasury  employee  involved, 
then  on  the  basis  of  my  state  of  facts  which  included 
findings  that  there  was  no  improper  motive,  et  cetera,  that 
you  referred  to  Mr.  Chertoff,  it  could  not  have  violated 
those  regulations  -- 

Chairman  D'Amato.   They  did  not  make  this  finding,  did 
they,  you  did?   You  made  this  conclusion? 

Mr.  Cutler.   And  I  made  that  very  clear  in  my 
statement,  based  on  my  findings  of  fact. 

Chairman  D'Amato.   No,  you  said  the  Office  of 
Government  Ethics  and  the  office  has  informally  concurred. 

Mr.  Cutler.   Based  on  the  facts  as  I  reported  them  to 
the  OGE. 

Chairman  D'Amato.   Not  with  respect  to  conduct  of 
White  House  officials,  they  did  not.   Mr.  Cutler,  I'm 
asking  you,  did  they  concur  with  respect  to  the  conduct  of 
White  House  officials?   Did  they  say  there  were  no  ethical 
violations?  Did  they  say  that? 

Mr.  Cutler.   What  this  means  to  say  is  -- 

Chairman  D'Amato.   What  this  means  to  say  is  the 
report  that  you  made  but  not  that  the  Office  of  Government 
23  j  Ethics  concurred.   That's  your  statement.   That's  your 
statement. 

Mr.  Cutler.   The  statement  is  -- 
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Senator  Sarbanes .   Mr.  Cutler,  let  Mr.  D'Amaco  do  all 
his  explosions  and  you'll  get  a  chance  then  to  respond  in  a 
calm  and  rational  way.   And  I  think  maybe,  I  think  we'll 
probcUaly  advance  the  hearing  better  that  way. 

Chairman  D'Amato.   I  would  hope  that  the  ranking 
member  would  permit  the  Chairman  the  ability  to  attempt  to 
get  the  facts  as  they  are  and  not  in  a  distorted  manner, 
and  that's  what  I'm  attempting  to  do. 

And  I  have  not  referred  to  my  colleague  in  any  way 
other  than  in  attempting  to  be  respectful,  and  I  don't 
think  that  when  we  engage  in  the  kind  of  thing  -  -  now  this 
is  the  second  time  today  and  I  know  that  these  hearings  can 
get  a  little  testy  and  drag  out,  but  I  don't  think  it  helps 
us. 

You  have  an  opportunity,  you  will  have  that  to  make 
your  points.   Let's  do  it  and  let's  not  engage  in 
personalities. 

Senator  Sarbanes.   Well,  Mr.  Chairman,  I  just  don't 
think  you  ought  to  be  up  here  and  shouting  at  the  witness. 

Chairman  D'Amato.   And  I  don't  think  you  should  be 
characterizing  my  actions  and  I  think  you're 
mischaracterizing . 

Senator  Sarbanes.   Your  actions  speak  for  themselves. 
They' re  on  the  record. 

Chairman  D'Amato.   Let  that  taJce  place. 
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Senator  Sarbanes .   I  was  making  a  suggescion  to 
Mr.  Cutler  as  to  how  to  deal  with  this  matter  which  is  to 
let  you  go  ahead  and  finish  and  then  give  his  response. 

Chairman  D'Amato.   Mr.  Cutler  doesn't  need  your 
coaching;  I  can  assure  you. 

Senator  Sarbanes.   That's  for  sure.   I  agree  with 
that. 

Mr.  Cutler.   I'm  going  to  take  his  advice. 

Chairman  D'Amato.   The  fact  of  the  matter  is, 
Mr.  Cutler,  that  the  Office  of  Government  Ethics  and 
Mr.  Potts  has  clearly  indicated  that  they  did  not  give  you 
any  formal  or  informal  conclusion,  one,  that  you  made  to 
this  Committee  that  there  were  no  violations  of  ethical 
standards  by  any  of  the  White  House  officials.   You  waived 
that  report.   You  made  that  report  and  all  of  the  witnesses 
relied  upon  that  and  used  that  as  the  cover  to  excuse  them 
from  any  questions  that  were  raised.   And  that's  troubling 
and  that's  the  problem. 

Mr.  Cutler.   Well,  Mr.  Chairman,  what  the  Office  of 
Government  Ethics  does  is  to  give  an  opinion  as  to  the 
meaning  of  its  regulations,  its  ethical  regulations  on  the 
basis  of  a  statement  of  facts  received  from  someone.   I 
think  I  made  very  clear  in  this  statement  that's  under 
attack  that  the  statement  of  facts  was  supplied  by  me.   It 
was  my  statement  of  facts  about  the  White  House  people, 
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including  their  motives,  which  Mr.  Chertoff  referred  to. 

The  regulations  are  the  regulations.   Based  on  a 
statement  of  facts  an  opinion  is  given.   They  had  no  time 
to  give  us  a  formal  opinion  as  to  the  meaning  of  their 
regulations,  but  they  allowed  us  to  say,  or  at  least  so  I 
believed,  that  they  informally  concurred  in  our  reading  of 
their  regulations  as  applied  to  our  version  of  the  facts. 

They  were  not  taking  responsibility  for  our  version  of 
the  facts,  but  based  on  our  version  of  the  facts,  we 
understood  them  to  mecin  that  that  would  not  involve  a 
violation  of  the  regulations.   We  had  extended  discussions 
with  them  about  the  meeuiing  of  the  regulations  as  applied 
to  our  particular  findings  of  fact,  which  perhaps 
Ms.  Sherburne  could  expamd  on. 

Mr.  Chertoff.   Ms.  Sherburne,  I'd  lilce  to  ask  you  a 
question.   When  did  you  first  get  transcripts  of  the 
Treasury  witnesses  who  testified  before  the  Treasury  or  RTC 
Inspector  Generals? 

Ma.  Sherburne.   I  believe  we  first  got  the  transcripts 
on  June  --  I'm  sorry,  July  23rd.   And  that's  based  on  a 
transmittal  letter  from  Steve  McHale  to  me. 

Mr.  Chertoff.   Are  you  positive  you  didn't  get 
transcripts  of  Treasury  witnesses  before  July  23rd? 

Ms.  Sherburne.   Treasury  witnesses? 

Mr.  Chertoff.   Yes,  Treasury  witnesses. 
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Senator  Bennett.   Thank  you,  Mr.  Chairman.   I  don't 
have  a  lot  of  questions.   I  don't  have  a  desire  to  wander 
through  the  hall  of  mirrors  but  I've  sat  here  as  a  layman 
listening  to  the  attorneys  joust  and  I  jotted  down  two 
questions  to  which  I  would  like  the  answers.   And  they're 
very  simple  and  I  hope  straightforward. 

You  said,  Mr.  Cutler,  on  one  occasion,  and  I  wrote  it 
down,  "I  may  have  transgressed"  with  respect  to  your 
testimony.   "May"  is  an  interesting  word.   You  as  a  lawyer 
probcLbly  don't  like  it  when  it  comes  to  an  evidentiary 
hearing.   Could  you  tell  us  whether  you  did  or  you  didn't 
and  in  what  area? 

Mr.  Cutler.   I  don't  think  I  did,  but  obviously  some 
of  the  OGE  people  appear  to  think  I  did.   What  I  meant  to 
say  in  that  statement  is  that  they  agreed  informally,  where 
they  had  authorized,  perhaps  in  a  different  context,  but 
they  agreed  informally  with  the  interpretation  of  their 
regulations  based  on  a  state  of  facts  which  I  had  found  and 
which  I  felt  responsible  for. 

It  was  not  their  state^of  facts.   I  did  not  mean  to 
say  that  they  concurred  in  my  findings  of  facts,  but  only 
that  based  on  my  findings  of  fact,  as  we  had  set  them  forth 
both  in  oral  form  and  in  drafts  of  the  final  report  which 
were  given  to  OGE,  that  based  on  my  findings  of  fact  they 
agreed  with  the  interpretation  of  their  own  regulations 
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Chat  we  had  applied  after  extended  discussions  with  them 
about  the  meaning  of  the  regulations. 

Senator  Bennett.   Okay.   So  if  I  can  say  it  back  to 
you  so  that  you  can  correct  me  so  I  won' t  mischaracterize 
you.   What  I  hear  you  saying  is  you  still  believe  you  did 
not  transgress  in  this  area,  but  you've  now  heard  their 
interpretation  and  it  is  reasonaible  enough  that  you're 
willing  to  say  they  may  be  right  and  you  may  be  wrong? 

Mr.  Cutler.   Well,  I  would  rewrite  what  I  said  to  make 
clear  what  I  meant .   I  used  to  work  for  a  man  -  -  it  was 
Elihu  Root,  Jr.  --  who  drafted  the  AT&T  pension  plan,  and 
they  had  to  pay  a  veiry  large  judgment  to  a  widow  in  a 
situation  that  they  had  never  intended  to  be  covered.   And 
as  a  result,  he  put  a  motto  on  his  desk  which  said  "the 
words  you  use  must  not  only  be  consistent  with  what  you 
mean,  they  must  be  inconsistent  with  any  other  meaning." 

Now  that's  a  standard  to  which  we  could  all  repair, 
and  I  confess  I  did  not  achieve  it  in  what  I  said  in  my 
draft. 

Senator  Bennett.   All  right.  Well,  then  we  come  back 
to  the  question  that  the  Chairman  asked  before  I  was  called 
away,  and  I  was  hoping  to  hear  a  clear  answer  and  it 
follows  on  in  this  dialogue.  ~~ 

The  Chairman  came  back  to  the  sentence  in  the  letter 
from  Mr.  Potts  and  Ms.  Ley,  "OGE  did  not  informally  concur 
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1  in  Mr.  Cutler's  conclusion  chac  no  violation  of  any  ethical 

2  standard  occurred  by  any  White  House  official." 

3  And  the  Chairman  asked  you  is  that  statement  correct 

4  or  not  correct,  and  I  didn't  hear  a  yes  or  no  out  of  you. 

5  Are  you  prepared  to  say  yes  or  no? 

6  Mr.  Cutler.   My  answer  would  be  the  same.   I  believe 

7  they  did  concur  in  our  interpretation  of  their  regulations 

8  as  applied  to  a  set  of  facts  which  I  had  found  for  which 

9  they  did  not  accept  responsibility.   But  on  that  set  of 

10  facts,  I  believe  they  did  informally  concur  with  my 

11  application  of  their  regulations  to  those  facts. 

12  Senator  Bennett.   Well,  back  to  the  comment  by 

13  j  Mr.  Root,  is  your  ouiswer  inconsistent  with  their  statement? 

14  I       Mr.  Cutler.   Apparently,  my  answer  in  the  testimony  is 

15  inconsistent  with  what  they  thought.   I  think  their 

16  statement  contains  as  m£iny  ambiguities  as  mine.   I  believe 

17  they  do  agree  with  my  interpretation  of  their  regulations. 

18  Senator  Bennett.   So  to  the  question  is  their 

19  statement  correct  or  not,  I  believe  I  hear  you  say,  in  your 

20  opinion,  their  statement  is  not  correct? 

21  Mr.  Cutler.   You  are  right. 

22  Senator  Bennett.   Thank  you.   Thank  you, 

23  Mr.  Chairman.   I  just  wanted  that  clarification. 

24  Chairman  D'Amato.   Thank  you.  Senator. 

25  Mr.  Chertoff. 
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The  Committee  met  at  10:15  a.m.,  in  room  216  of  the  Hart  Sen- 
ate Office  Building,  Senator  Alfonse  M.  D'Amato  (Chairman  of  the 
Committee)  presiding. 

OPENING  STATEMENT  OF  CHAIRMAN  ALFONSE  M.  D'AMATO 

The  Chairman.  The  Committee  will  come  to  order.  I  would  ask 
the  first  panel  to  please  stand  for  the  purpose  of  taking  the  oath. 

[Whereupon,  Wajme  Foren,  Erskine  Bowles  and  Charles  E.  Shep- 
person  were  called  as  witnesses  and,  having  first  been  duly  sworn, 
were  examined  and  testified  as  follows:] 

The  Chairman.  At  this  time  the  Committee  would  receive  any 
opening  statements  that  you  might  want  to  submit  or  make.  Mr. 
Foren,  do  you  have  a  statement? 

SWORN  TESTIMONY  OF  WAYNE  S.  FOREN,  FORMER 
SPECIAL  ASSISTANT  TO  DEPUTY  ADMINISTRATOR,  SBA 

Mr.  Foren.  Yes,  I  do.  Mr.  Chairman  and  Members  of  the  Com- 
mittee, good  morning.  With  your  permission,  I  would  like  to  sum- 
marize my  statement  and  submit  it  for  the  record. 

The  Chairman.  Certainly.  It  will  be  received  in  the  record  as  if 
read  in  its  entirety  and  we'll  proceed  to  your  summary. 

Mr.  Foren.  Thank  you.  I  am  responding  to  your  request  to  ap- 
pear before  the  Committee  to  discuss  Capital  Management  Serv- 
ices, Inc.,  and  the  SBA's  oversight  and  regulation  of  the  company. 

Capital  Management  was  licensed  by  the  SBA  on  March  14,  1979 
as  a  SSBIC  with  $500,000  in  private  capital.  Under  this  program 
the  SBA  licenses  privately  owned  and  managed  investment  compa- 
nies that  limit  their  activities  to  providing  risk  capital  to  independ- 
ently owned  and  managed  small  business  concerns.  The  concerns 
must  use  these  funds  for  their  sound  financing  and  for  their 
growth,  modernization,  or  expansion. 

Within  the  framework  of  program  regulations,  SBIC  managers 
make  lending  and  investment  decisions.  The  SBA  does  not  approve 
each  financing;  rather,  it  monitors  the  SBIC's  operations. 
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As  a  SSBIC,  Capital  Management  was  to  limit  its  assistance  to 
businesses  owned  by  persons  who  are  socially  or  economically  dis- 
advantaged. The  SBA  provides  financial  assistance,  which  it  calls 
leverage,  to  SBIC's  in  multiples  of  their  private  capital  enabling 
them  to  provide  greater  assistance  to  eligible  small  business  con- 
cerns. For  example,  an  SBIC  with  $15  million  in  private  capital  is 
eligible  for  $45  million  in  leverage.  If  a  SBIC  suffers  a  loss,  they 
lose  their  private  capital  first. 

During  the  1980's,  Capital  Management  increased  its  private 
capital  to  $1.4  million  and  the  SBA  provided  $3.4  million  in  finan- 
cial assistance  to  the  licensee. 

In  1993,  it  became  apparent  that  Capital  Management  was  at- 
tempting to  defraud  the  SBA  with  its  1992  $13.8  million  noncash 
capital  increase  and  related  request  for  $6  million  of  leverage;  and 
that  its  1988  capital  increase  and  related  leverage  was,  in  fact, 
fraudulent. 

It  should  be  noted  that  when  I  referred  Capital  Management  to 
the  Office  of  the  Inspector  General  for  investigation  in  May  1993, 
we  were  not  aware  of  the  1986  and  1988  fraudulent  transactions. 
We  were  not  aware  of  the  interrelated  transactions  between  Madi- 
son Guaranty  Savings  &  Loan  and  Capital  Management,  nor  were 
we  aware  of  the  allegations  made  by  David  Hale  regarding  Presi- 
dent Clinton's  involvement  with  the  Master  Marketing  loan. 

I  served  as  the  Associate  Administrator  for  Investment  during 
the  period  July  28,  1991  to  October  22,  1993.  In  that  position,  I 
was  the  SBA  Management  Board  Official  who  headed  the  organiza- 
tional unit  responsible  for  administering  the  SBIC  program.  In 
February  1995,  I  retired  from  Federal  service  and  I  am  no  longer 
associated  with  the  SBA  or  the  SBIC  program. 

Much  has  been  accomplished  over  the  last  5  years  to  strengthen 
and  improve  program  administration  including  licensing,  oversight, 
examination,  and  liquidation  of  SBIC's.  It  is  noted  that  Capital 
Management  would  not  qualify  as  a  Small  Business  Investment 
Company  at  the  present  time  under  the  revised  licensing  standards 
established  while  I  headed  the  program. 

I  believe  this  is  one  of  the  most  blatant  cases  of  fraud  the  SBIC 
program  has  experienced.  Although  some  SBIC's  do  have  problems 
and  will  continue  to,  I  do  not  believe  Capital  Management  is  rep- 
resentative of  participants  in  the  program. 

Mr.  Chairman,  this  concludes  my  remarks  and  I'll  be  happy  to 
answer  any  questions  the  Committee  may  have. 

The  Chairman.  Thank  you,  Mr.  Foren. 

Mr.  Bowles,  do  you  have  a  statement  that  you  would  like  to  give? 

Mr.  Bowles.  Yes,  I  do. 

The  Chairman.  I  would  be  happy  to  receive  it. 

SWORN  TESTIMONY  OF  ERSKINE  B.  BOWLES 

DEPUTY  CHIEF  OF  STAFF  TO  THE  PRESIDENT 

FORMER  ADMINISTRATOR,  SBA 

Mr.  Bowles.  Thank  you,  sir. 

Mr.  Chairman  and  Members  of  the  Committee,  good  morning. 
Many  of  you  I  know.  Some,  however,  I  do  not.  Therefore,  I'd  like 
to  take  a  second  and  just  tell  you  a  little  bit  about  myself. 
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Prior  to  accepting  the  position  as  Administrator  of  the  SBA,  I 
spent  my  entire  professional  career  as  a  businessman. 

In  1975,  I  started  a  company  called  Bowles  Hollowell  Conner  to 
focus  on  providing  financial  services  to  small-  and  medium-sized 
companies.  The  team  we  built  at  this  company  grew  from  one  full- 
time  employee  into  one  of  the  premier  investment  banking  firms  in 
this  country  serving  the  middle  market. 

In  early  1993,  President  Clinton  asked  me  to  leave  the  private 
sector  and  take  on  the  leadership  role  at  the  SBA.  When  I  looked 
at  the  SBA,  I  saw  an  organization  with  very  low  morale  but  tre- 
mendous opportunity.  I  saw  an  organization  that  with  some  leader- 
ship could  do  so  very  much  to  help  small  business,  the  engine  that 
drives  the  economic  train  in  this  great  country  of  ours. 

I  worked  quite  hard  to  get  ready  for  my  confirmation  by  the  U.S. 
Senate  so,  once  confirmed,  I  could  hit  the  ground  running.  Upon 
my  confirmation  by  the  Senate  on  May  7,  1993,  I  set  out  to  build 
a  team  that  could  accomplish  four  goals:  to  increase  the  availability 
of  capital  to  small  businesses;  to  lessen  the  regulatory  burden  on 
small  businesses;  to  make  the  SBA  itself  a  more  efficient,  more  ef- 
fective organization;  and  to  give  small  business  a  voice  at  the  eco- 
nomic table  in  the  Clinton  Administration. 

In  my  17  months  at  the  SBA,  I  felt  we  made  great  strides  in  ac- 
complishing each  of  these  goals. 

In  September  1994,  the  President  asked  me  to  take  on  a  new  re- 
sponsibility as  Deputy  Chief  of  Staff"  for  Operations  at  the  White 
House.  My  job  at  the  White  House  has  revolved  around  organiza- 
tion, structure  and  focus,  just  like  my  business  career  did.  I  believe 
over  the  last  year  we  have  made  good  progress  in  that  effort. 

Six  months  ago,  I  publicly  announced  that,  toward  the  end  of  this 
year,  I  was  going  to  return  to  the  private  sector  and  to  my  family 
in  North  Carolina.  I  plan  to  leave  public  service  as  soon  as  the 
budget  for  1996  is  finished,  which  I  hope  is  very  soon. 

The  Chairman.  You  may  be  around  for  a  long  time. 

Mr.  Bowles.  Turning  briefly  to  the  subject  of  Capital  Manage- 
ment Services,  my  primary  role,  until  recusing  myself  in  November 
1993,  was  to  ascertain  that  the  SBA  was  cooperating  fully  and  in 
a  timely  manner  with  the  investigation  into  and  the  prosecution  of 
this  SSBIC  and  its  owner/manager. 

My  first  recollection  of  being  briefed  on  Capital  Management  is 
sometime  in  mid-May  1993.  At  the  mid-May  briefing,  which  I  recall 
concerned  a  number  of  troubled  SSBIC's,  I  believe  I  was  told  that 
Capital  Management  was  a  troubled  SSBIC  located  in  Arkansas, 
that  was  owned  and  operated  by  a  local  judge  who  had  defrauded 
the  SBA.  I  believe  I  was  also  told  that  the  matter  of  Capital  Man- 
agement had  been  referred  to  the  proper  legal  authorities.  I  do  not 
remember  if  it  was  the  Inspector  General's  Office  of  the  SBA  or  the 
Justice  Department,  but  I  do  recall  believing,  based  on  what  I  was 
told,  that  the  matter  was  being  handled  appropriately. 

My  next  recollection  of  Capital  Management  is  not  until  the 
week  of  September  20,  1993,  when  the  SBA's  ethics  officer  asked 
if  he  could  visit  with  me  in  my  office  for  a  few  minutes.  At  this 
meeting,  he  told  me  that  we  were  getting  ready  to  indict  Judge 
Hale,  the  owner  of  a  troubled  SSBIC  down  in  Arkansas,  for  de- 
frauding the  SBA  and  I  might  want  to  give  the  White  House  a 
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heads-up  on  it.  I  asked  what  is  a  heads-up.  It  was  not  a  term  I  had 
heard  used  in  the  business  world.  He  told  me  it  was  simply  notifi- 
cation in  case  they  got  some  inquiries.  I  asked  him  if  this  was  OK 
to  do,  and  he  said  it  was.  I  said  I  would  take  care  of  it. 

To  the  best  of  my  knowledge,  I  did  not  notify  anyone  at  the 
White  House.  In  fact,  I  do  not  believe  I  have  ever  discussed  Capital 
Management  with  anyone  at  the  White  House  during  my  tenure  at 
the  SBA. 

My  next  memory  of  Capital  Management  is  in  November  1993, 
when  the  SBA's  General  Counsel  told  me  that  he  had  previously 
sent  some  documents  to  the  White  House  on  Capital  Management. 
Having  recently  seen  in  the  newspapers  Judge  Hale's  allegations  of 
a  purported  connection  between  Capital  Management  and  the 
President,  I  asked  him  if  he  had  checked  with  anyone  before  doing 
this.  He  said  no,  and  I  told  him  to  call  the  Justice  Department  and 
see  if  it  was  OK.  It  is  my  recollection  that  the  documents  were  re- 
turned a  short  time  later. 

On  or  about  the  time  of  this  discussion  with  our  General  Coun- 
sel, I  decided  I  should  recuse  myself  from  any  decisionmaking  role 
on  the  Capital  Management  matter.  I  was  aware  of  no  actual  con- 
flict of  interest  that  required  recusal,  but  I  did  not  want  there  to 
be  even  a  perception  of  impropriety.  This  was  a  personal  judgment 
on  my  part. 

Thereafter,  while  continuing  to  perform  duties  such  as  signing 
transmittal  letters,  sending  materials  to  Members  of  Congress,  I 
did  not  participate  in,  nor  was  I  involved  in,  nor  did  I  make  any 
decisions  concerning  the  SBA's  handling  of  the  Capital  Manage- 
ment matter  while  I  remained  at  the  SBA. 

I  believe  I  informed  the  General  Counsel  and  others  of  my  deci- 
sion to  withdraw  from  this  matter.  I  also  told  them  to  perform 
their  responsibilities  in  the  same  vigorous  manner,  as  I  subse- 
quently put  in  writing  to  our  ethics  officer  on  March  3,  1994,  after 
Congressman  LaFalce  inquired  if  my  recusal  was  in  writing,  and 
I  quote:  "Undertake  the  Capital  Management  investigation  in  the 
same  vigorous  manner  you  would  any  other  investigation  of  a 
SSBIC.  If  you  find  any  evidence  of  fraud  or  abuse,  you  should  take 
every  step  to  prosecute  the  person  or  persons  who  have  perpetrated 
this  malfeasance." 

This  completes  my  statement.  I  am  prepared  to  respond  to  any 
questions  the  Committee  may  have. 

The  Chairman.  Thank  you,  Mr.  Bowles. 

Mr.  Shepperson. 

SWORN  TESTIMONY  OF  CHARLES  E.  SHEPPERSON 
DEPUTY  ASSOCIATE  ADMINISTRATOR,  SBA,  SBIC  LITIGATION 

Mr.  Shepperson.  I  have  a  brief  statement,  sir.  Good  morning, 
Mr.  Chairman,  Members  of  the  Committee.  I'm  responding  to  your 
request  to  appear  before  the  Committee  to  discuss  Capital  Manage- 
ment Services,  Incorporated,  [Capital  Management]  and  its  super- 
vision and  regulation  by  the  Small  Business  Administration. 

I  served  as  the  Deputy  Associate  Administrator  for  Investment 
during  the  period  January  26,  1992  to  November  3,  1993.  In  that 
position,  I  assisted  the  Associate  Administrator,  Mr.  Foren,  in  ad- 
ministering the  Small  Business  Investment  Company  program.  My 
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responsibilities  included,  but  were  not  limited  to,  participation  and 
decisions  concerning  licensing,  funding,  accelerated  indebtedness, 
and  oversight  of  the  SBIC  examination  function. 

I'm  currently  employed  by  the  Small  Business  Administration  as 
the  Deputy  Associate  Administrator  for  Small  Business  Develop- 
ment Centers.  I've  not  been  associated  with  the  SBIC  program  for 
over  2  years.  However,  I  would  be  happy  to  answer  any  questions 
regarding  the  SBIC  program  during  my  tenure  as  the  Deputy  Asso- 
ciate Administrator  for  Investment. 

That  concludes  my  statement.  Thank  you. 

The  Chairman.  Thank  you  very  much,  Mr.  Shepperson. 

Mr.  Chertoff. 

Mr.  Chertoff.  Thank  you,  Mr.  Chairman. 

Mr.  Foren,  you  said  in  your  opening  statement  that  at  the  time 
that  the  SBA  was  providing  funds  to  Capital  Management  Services, 
you  were  not  aware  of  the  loan  that  was  made  to  Master  Market- 
ing. Would  you,  just  to  set  a  context  for  this,  explain  to  everybody 
what  you  now  understand  was  the  difficulty  with  the  loan  that 
David  Hale's  Capital  Management  Services  extended  to  Master 
Marketing? 

Mr.  FOREN.  As  I  understand  that  transaction,  it  was  a  loan  to 
Susan  McDougal  of  $300,000  to  be  used  for  purposes  within  a  com- 
pany called  Master  Marketing. 

Mr.  Chertoff.  Now,  do  you  understand  that  Susan  McDougal 
was  then  the  wife  of  James  McDougal  who  was,  at  various  times, 
the  individual  who  was  running  Madison  Guaranty? 

Mr.  FOREN.  That  is  correct. 

Mr.  Chertoff.  You  also  understand  now  that  Jim  McDougal  and 
Susan  McDougal  were  partners  in  a  business  venture  with  the 
Clintons  known  as  Whitewater  Development? 

Mr.  FoREN.  That  is  correct. 

Mr.  Chertoff.  Was  it  your  understanding  that,  under  any  inter- 
pretation of  the  purposes  of  a  Small  Business  Administration-fund- 
ed company  like  Capital  Management,  it  was  supposed  to  be  in  the 
business  of  lending  money  to  Susan  McDougal  for  purposes  of 
using  the  money  to  fiind  ventures  like  Master  Marketing? 

Mr.  FoREN.  Master  Marketing,  I  don't  recall  the  specific  purpose 
of  the  company,  but  it  certainly  was  not  portrayed,  as  I  understand 
the  file,  as  a  company  involved  in  real  estate  development  as  such. 
I  believe  it  was  marketing  real  estate  properties  and  that  sort  of 
thing,  and  the  SBIC  program  requires  that  the  money  be  used  for 
the  sound  financing  and  the  growth,  modernization,  or  expansion 
of  the  particular  small  business  concern  receiving  the  assistance. 

Mr.  Chertoff.  In  other  words,  the  money  is  not  designed  to  be 
used  to  speculate  in 

Mr.  Foren.  That's  true. 

Mr.  Chertoff.  — or  to  repay  loans  or  to  engage  in  other  kinds 
of  speculative  activities? 

Mr.  Foren.  Right.  Speculative  real  estate  development  is  a  pro- 
hibition for  the  program. 

Mr.  Chertoff.  Isn't  it  also  correct  that  one  of  the  purposes  of 
providing  funds  to  these  investment  companies  is  to  provide  money 
to  areas  or  individuals  who  are  socially  or  economically  disadvan- 
taged? 
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Mr.  FOREN.  That's  right.  A  Specialized  Small  Business  Invest- 
ment Company  is  to  limit  its  activities  to  businesses  owned  by  per- 
sons who  are  socially  or  economically  disadvantaged. 

Mr.  Chertoff.  Is  it  your  understanding  that  Jim  and  Susan 
McDougal  were  socially  or  economically  disadvantaged? 

Mr.  FoREN.  It  does  not  appear  that  they  were. 

Mr.  Chertoff.  Now,  let  me  take  you  to  1993  and  direct  your  at- 
tention to  February,  during  which  time  you  had  a  meeting  or  a  con- 
versation with  David  Hale.  Do  you  remember  that  conversation? 

Mr.  FOREN.  Yes,  I  do. 

Mr.  Chertoff.  Tell  us  briefly  what  that  conversation  was  about. 

Mr.  FoREN.  David  Hale  asked  for  the  meeting,  which  I  granted 
in  my  office,  and  it  had  to  do  with  the  findings  of  the  current  exam- 
ination. I  had  directed  that  his  company  have  a  current  regulatory 
examination.  The  examiners  had  what  we  normally  call  an  exit 
interview  with  Mr.  Hale  to  discuss  the  findings.  That  occurred  on 
January  15.  After  that  event,  David  requested  the  meeting  to  dis- 
cuss reversing  the  two  transactions  that  were  in  question;  one  had 
to  do  with  the  noncash  capital  increase  of  $13.8  million,  and  the 
other  had  to  do  with  exchanging  the  investment  of  seven  portfolio 
securities  for,  supposedly,  stock  of  a  publicly  traded  company.  So 
he  wanted  to  just  undo  those  transactions. 

Mr.  Chertoff.  So,  in  other  words,  transactions  that  he  had  pre- 
viously obtained  permission  to  do,  he  wanted  to  unwind? 

Mr.  FoREN.  He  didn't  obtain  permission.  Under  the  rules  of  the 
program,  a  SBIC  requires  the  SBA's  prior  approval  or  postapproval 
for  specific  transactions.  This  was  the  kind  of  transaction  that  re- 
quired the  SBA's  approval.  We  had  not  given  it,  although  he  had 
consummated  the  transaction. 

Mr.  Chertoff.  What  he  wanted  to  do  was  then  step  away  from 
the  transactions? 

Mr.  FoREN.  He  wanted  to  back  away  from  the  transactions. 

Mr.  Chertoff.  In  the  course  of  the  discussion,  did  you  have  a 
conversation  with  Mr.  Hale  on  what  he  described,  in  essence,  as 
"the  way  we  do  business  in  Arkansas"? 

Mr.  FoREN.  Yes.  That  discussion  arose  from  my  question  to  him 
as  to  why  people  would  give  him  tens  of  millions  of  dollars.  The 
noncash  assets  were  contributed  to  the  company  as  a  donation,  no 
stock  was  issued  for  it,  and  he  wanted  us  to  provide  financial  as- 
sistance based  on  the  noncash  assets.  My  concern  to  him,  my  point 
to  him  was  we  do  not  leverage  noncash  assets,  and  oh,  by  the  way, 
why  would  somebody  give  you  tens  of  millions  of  dollars. 

Mr.  Chertoff.  That's  a  fair  question.  What  was  his  answer? 

Mr.  FOREN.  His  answer  was  people  would  give  him  the  money  be- 
cause he  could  do  things  for  them  in  Arkansas. 

Mr.  Chertoff.  Did  he  elaborate  on  the  way  in  which  he  could 
do  things  for  them  in  Arkansas? 

Mr.  FOREN.  Yes,  he  did.  He  used  the  illustration  of  an  insurance 
company.  He  said  that  there  were  people  that  wanted  to,  and  I  for- 
get, it  was  either  start  an  insurance  company  in  Arkansas  or  move 
an  insurance  company  to  Arkansas,  and  that  they  needed  help  get- 
ting the  thing  organized  and  getting  through  the  regulatory  struc- 
ture of  the  State.  He  said  he  could  help  them  solve  their  problems 
and  that's  why  they  would  give  him  the  money. 
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Mr.  Chertoff.  Did  he  explain  how  he  could  help  them  solve  the 
problems? 

Mr.  FOREN.  No,  he  didn't.  He  just  said  he  could  help  them  solve 
any  problems  they  had. 

Mr.  Chertoff.  In  the  course  of  this  discussion  or  other  discus- 
sions around  this  time,  did  Mr.  Hale  mention  any  particular  indi- 
viduals in  Arkansas  that  he  had  relationships  with? 

Mr.  FoREN.  Yes,  he  mentioned  the  current  Governor. 

Mr.  Chertoff.  That  was  Jim  Guy  Tucker? 

Mr.  Foren.  Jim  Guy  Tucker. 

Mr.  Chertoff.  What  did  he  say  about  him? 

Mr.  Foren.  He  said  the  people  that  he  had  influence  with  were 
Jim  Guy  Tucker  and  the  President  of  the  United  States. 

Mr.  Chertoff.  That  would  be  Bill  Clinton? 

Mr.  Foren.  That's  right. 

Mr.  Chertoff.  Did  he  explain  what  the  source  of  that  influence 
with  Mr.  Tucker  and  Mr.  Clinton  was? 

Mr.  Foren.  He  did  not  explain. 

Mr.  Chertoff.  From  your  own  experience  in  dealing  with  Mr. 
Hale  on  earlier  occasions,  had  you  formed  an  impression  about 
whether  he  had  influence  in  Arkansas? 

Mr.  Foren.  I  really  didn't  deal  directly  with  Mr.  Hale.  His  com- 
pany was  regulated  by  our  agency  under  my  supervision.  I  cer- 
tainly had  dealt  with  issues  involving  his  company,  and  I  believed 
that  without  question  he  probably  did  have  access,  not  necessarily 
influence,  I  can't  discern  influence,  but  I  felt  he  probably  did  have 
access  to  the  Gk>vemor's  Office. 

Mr.  Chertoff.  What  was  the  basis  of  that  feeling? 

Mr.  Foren.  There  was  a  loan  in  the  portfolio  to  Jim  Guy  Tucker, 
and  I  knew  that  at  the  time.  So  I  presumed  that  if  he  made  a  loan 
to  the  guy,  he  probably  had  access  to  him. 

Mr.  Chertoff.  Now,  did  there  come  a  time  after  this  meeting  in 
February  that  Mr.  Hale  actually  suggested  that  you  have  a  meet- 
ing with  Governor  Tucker? 

Mr.  Foren.  Yes.  Actually  the  discussion  started  before  that,  but 
in  May,  after  I  made  the  referral  to  the  Inspector  General,  he  had 
conversations  with  a  member  of  my  staff",  trying  to  set  up  a  meet- 
ing in  Arkansas  with  myself,  people  at  the  Arkansas  Development 
Finance  Corporation,  and  with  the  Gk)vemor. 

Mr.  Chertoff.  When  you  say  "Arkansas  Development  Finance 
Corporation,"  you  mean  the  Arkansas  Development  Finance  Au- 
thority, ADFA? 

Mr.  Foren.  Yes,  ADFA. 

Mr.  Chertoff.  You  received  an  invitation  from  Mr.  Hale  indi- 
rectly to  actually  attend  a  meeting  with  the  Governor  of  Arkansas? 

Mr.  Foren.  What  they  were  trying  to  do  was  set  up  a  meeting 
and  the  context  of  such  a  meeting  was  to  explore  the  idea  of  creat- 
ing a  one-stop  capital  shop  for  small  business,  the  SBIC  being  a 
component,  the  ADFA  possibly  being  a  component  as  a  7(a)  lender 
which,  under  certain  circumstances,  may  well  have  qualified,  and 
possibly  a  certified  development  company  being  a  component. 

Mr.  Chertoff.  Now,  what  was  your  response  to  this  suggestion 
on  the  part  of  Mr.  Hale  that  you  meet  with  Grovemor  Tucker  and 
people  from  the  ADFA? 
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Mr.  FOREN.  My  response  was  that  it  was  not  appropriate  at  this 
time,  having  made  a  referral  of  his  company  to  the  Inspector  Gen- 
eral. 

Mr.  Chertoff.  Keeping  your  attention  focused  in  May  1993,  did 
there  come  a  point  when  you  had  interaction  with  Mr.  Bowles,  who 
is  now  sitting  to  your  left,  as  he  was  preparing  to  be  confirmed  as 
Administrator  of  the  SBA? 

Mr.  FOREN.  Yes. 

Mr.  Chertoff.  Did  you  have  some  contact  with  him  about  Mr. 
Hale  in  that  month? 

Mr.  FoREN.  Yes,  I  did. 

Mr.  Chertoff.  Tell  us  about  that. 

Mr.  FOREN.  By  the  beginning  of  May,  I  had  concluded  that  we 
were  not  going  to  get  the  information  that  we  sought  through  the 
examination  relative  to  the  noncash  assets  that  were  contributed. 
I  wanted  to  know  the  source,  I  wanted  to  know  whether  they  were 
encumbered  or  restricted  in  any  way,  and  other  information  rel- 
ative to  those  transactions,  highly  unusual  transactions. 

I  also  knew  that  Erskine's  confirmation  hearing  was  coming  up. 
By  the  way,  I  knew  that  the  only  way  we  probably  would  get  the 
information  was  by  making  a  referral  to  the  Office  of  the  Inspector 
General  so  that  they  could  proceed  on  an  investigation  in  an  at- 
tempt to  obtain  the  information. 

Knowing  that  Erskine's  confirmation  hearing  was  imminent,  I 
felt  it  was  appropriate  that  he  be  briefed  on  this  issue. 

Mr.  Chertoff.  Did  you  do  that? 

Mr.  FOREN.  Yes,  I  did. 

Mr.  Chertoff.  Tell  us  what  you  did. 

Mr.  FOREN.  OK.  As  I  recall,  Erskine  did  not  operate  from  the 
SBA's  facilities  at  the  time.  I  briefed  him  twice  before  that,  but  it 
was  not  at  the  SBA's  facilities  and  not  having  to  do  with  Capital 
Management.  It  had  to  do  with  the  SBIC  program. 

I  got  in  touch  with  the  agency  liaison  with  him  at  that  time  and 
explained  what  I  was  concerned  about  and  the  importance  of  his 
being  aware  of  this  issue,  being  a  sensitive  case.  This  would  have 
been  about  May  3,  May  4,  May  5,  sometime  along  that  period. 

As  I  recall,  I  had  a  telephone  discussion  with  Erskine  one  of 
those  days  concerning  the  issue.  He  agreed  that  the  transfer  should 
occur  prior  to  the  confirmation  and  that  he  wanted  a  briefing 
paper,  which  I  did,  I  prepared  a  briefing  paper,  and  we  did  the 
transfer  on  the  5th. 

Mr.  Chertoff.  You  say  you  prepared  a  briefing  paper.  Do  you 
have  a  copy  of  that  before  you? 

Mr.  FOREN.  Yes,  I  do. 

Mr.  Chertoff.  We've  given  copies,  I  think,  to  all  the  panelists. 
I'm  going  to  ask  that  it  be  put  on  the  Elmo,  just  for  purposes  of 
having  you  identify  it.  I'm  sorry.  That's  August  9.  We're  back  ear- 
lier in  May.  It's  going  up  right  now.  If  you  can  move  it  down  a  little 
bit.  It's  an  undated  memo,  although  I  think  on  the  third  page  you'll 
see  it  actually  has  some  handwritten  dates  of 

Senator  Dodd.  Mr.  Chairman,  will  we  get  a  copy  of  this  our- 
selves? 

Mr.  Chertoff.  I  believe  everybody  has  a  copy  of  this. 
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The  Chairman.  I  think  Counsel  has  them.  Can  we  make  them 
available  before  we  proceed? 

Mr.  Chertoff.  Mr.  Foren,  do  you  recognize  this  to  be  the  brief- 
ing paper  that  you  prepared  in  connection  with  this  briefing? 

Mr.  FoREN.  Yes,  it  is 

Mr.  Chertoff.  You  have  to  speak  into  the  microphone. 

Mr.  Foren.  Yes,  it  is  the  paper. 

Mr.  Chertoff.  What  did  you  do  with  the  briefing  paper? 

Mr.  Foren.  I'm  sorry? 

Mr.  Chertoff.  What  did  you  do  with  this  briefing  paper  that 
was  prepared  in  the  first  week  of  May  1993? 

Mr.  Foren.  As  I  recall,  I  provided  it  to  the  agency  liaison,  Kris 
Swedin,  who  was  then,  and  is  now,  as  I  understand  it,  the  Assist- 
ant Administrator  for  Congressional  Relations. 

Mr.  Chertoff.  Now,  you  had  a  conversation  with  Mr.  Bowles 
yourself  in  this  time  period  in  which  you  advised  him  you  were 
going  to  refer  the  Hale  matter  over  to  the  Inspector  General;  cor- 
rect? 

Mr.  Foren.  That  is  my  recollection,  yes. 

Mr.  Chertoff.  Within  the  next  day  or  so,  did  you  have  a  further 
conversation  with  Mr.  Bowles  about  this? 

Mr.  Foren.  As  I  recall,  after  the  confirmation  hearing  Erskine 
advised  me  or  notified  me  in  an  informal  conversation  that  he  had 
briefed  the  then-Chief  of  Staff,  Mack  McLarty,  on  Capital  Manage- 
ment and  that  his  guidance  was  to  proceed  with  this  case  as  you 
would  any  other  case. 

Mr.  Chertoff.  Now,  what  was  the  context  in  which  Mr.  Bowles 
said  this  to  you? 

Mr.  Foren.  As  I  recall,  it  was  as  we  were  standing  around  wait- 
ing for  a  meeting  to  begin,  others  were  in  the  room,  and  it  was  a 
private  conversation,  just  oh,  by  the  way,  I  had  a  discussion,  I 
briefed  him  and  he  said  to  proceed. 

Mr.  Chertoff.  Did  you  tell  anybody  else  about  this  conversation 
you  had  with  Mr.  Bowles? 

Mr.  Foren.  I  told  my  Deputy,  I  told  my  wife 

Mr.  Chertoff.  We  won't  talk  about  your  wife,  but 

Mr.  Foren.  — and  I  don't  recall  who  else. 

Mr.  Chertoff.  Mr.  Shepperson  was  your  Deputy? 

Mr.  Foren.  That  is  correct. 

Mr.  Chertoff.  Mr.  Shepperson,  do  you  recall  Mr.  Foren  men- 
tioning this  conversation  or  this  series  of  conversations  that  he  had 
with  Mr.  Bowles? 

Mr.  Shepperson.  Yes,  I  do. 

Mr.  Chertoff.  Would  you  tell  us  what  you  recall  about  it? 

Mr.  Shepperson.  My  recollection  is  that  Wayne  had  come  back 
from  a  meeting  with  Mr.  Bowles  on  a  subject  I  can't  remember,  he 
had  come  back  and  said  that  Erskine  had  taken  him  aside  and  in- 
dicated that  he  had  spoken  to  Mr.  McLarty,  and  that  Mr.  McLarty 
had  indicated  that  we  should  just  do  what  you  normally  do  in  situ- 
ations like  this. 

Mr.  Chertoff.  Mr.  Bowles,  I  suppose  I  have  to  ask  you,  first  of 
all,  do  you  recall  Mr.  Foren  briefing  you  the  first  week  of  May  con- 
cerning his  intention  to  refer  the  Hale  matter  over  to  the  Office  of 
the  Inspector  Greneral? 
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Mr.  Bowles.  No,  sir.  You  asked  me  in  my  deposition.  I  could  not 
recall  that. 

Mr.  Chertoff.  Now,  just  to  be  clear,  in  saying  you  don't  recall 
it,  you're  not  going  so  far  as  to  deny  that  it  happened,  I  take  it? 

Mr.  Bowles.  No,  sir,  I'm  not. 

Mr.  Chertoff.  Now,  let  me  ask  you  whether  you  recall  having 
a  conversation  with  Mr.  Foren  about  mentioning  the  referral  to  Mr. 
McLarty? 

Mr.  Bowles.  I  certainly  do  not. 

Mr.  Chertoff.  Did  you  mention  it  to  Mr.  McLarty? 

Mr.  Bowles.  I  did  not. 

Mr.  Chertoff.  Did  you  have  meetings  with  Mr.  McLarty  during 
the  first  week  of  May  1993? 

Mr.  Bowles.  Yes,  I  did. 

Mr.  Chertoff.  When  and  where  did  those  meetings  occur? 

Mr.  Bowles.  To  the  best  of  my  knowledge  and  memory,  I  believe 
that  I  saw  Mack  on  the  morning  of  my  confirmation  hearing.  I  had 
my  wife  and  children,  my  mother  and  my  mother-in-law  with  me, 
and  we  were  having  a  quick  tour  through  the  West  Wing  of  the 
White  House,  and  I  believe  Mack  came  in  and  exchanged  cordial- 
ities with  us. 

I  saw  Mack  again,  I  believe  on  the  7th,  the  day  I  was  actually 
confirmed  by  the  Senate.  At  that  time,  I  went  over  there  to  get  my 
marching  orders,  how  should  I  go  forward,  how  should  I  report, 
what  do  I  do. 

Mr.  Chertoff.  When  you  say  you  went  over  there  to  get  your 
marching  orders,  where  did  you  go  to  get  your  marching  orders? 

Mr.  Bowles.  I  believe  I  went  to  his  office. 

Mr.  Chertoff.  How  long  were  you  there? 

Mr.  Bowles.  I  don't  know,  sir. 

Mr.  Chertoff.  In  that  period  of  time  you  were  in  the  office  with 
Mr.  McLarty,  did  the  subject  of  this  referral  come  up? 

Mr.  Bowles.  No,  sir.  I  don't  believe  I've  ever  discussed  Capital 
Management  with  Mack  McLarty. 

Mr.  Chertoff.  After  this  May  5th  or  6th  briefing,  Mr.  Foren, 
that  you  had  given  Mr.  Bowles,  did  you  have  occasion  on  May  19 
to  give  him  another  briefing  about  Capital  Management? 

Mr.  Foren.  Yes,  I  did. 

Mr.  Chertoff.  Again,  just  generally,  what  was  the  subject  of 
that  briefing?  Very  briefly. 

Mr.  Foren.  The  event  that  occurred  between  the  5th  and  the 
19th  was  an  event  where  Capital  Management  defaulted  on  deben- 
tures, and  we  were  then  going  to  proceed  to  foreclose  collateral  and 
throw  the  company  into  liquidation.  I  updated  this  briefing  memo- 
randum, adding  those  elements  to  it  and  then  submitted  it  to  Mr. 
Bowles'  office. 

Mr.  Chertoff.  Let  me  direct  your  attention  further  on  to  Au- 
gust. In  August  1993,  did  you  come  into  possession  of  a  draft  in- 
dictment of  David  Hale  that  was  going  to  be  filed  in  the  near  fu- 
ture in  the  Eastern  District  of  Arkansas? 

Mr.  Foren.  Yes,  we  did. 

Mr.  Chertoff.  Did  you  provide  a  copy  of  that  draft  indictment 
with  a  briefing  memorandum  to  Mr.  Bowles? 

Mr.  Foren.  Yes,  I  did. 
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Mr.  Chertoff.  You'll  have  to  get  a  little  closer  to  the  mike. 

Mr.  FOREN.  I'm  sorry.  Yes,  I  did. 

Mr.  Chertoff.  I  want  to  put  it  up  on  the  Elmo.  It's  a  document 
memorandum  dated  August  9,  privileged  and  confidential,  and  at- 
tached to  it  are  several  pages  of  a  draft  indictment  of  David  Hale. 

Mr.  Foren,  did  you — and  it  has  your  signature,  Mr.  Foren — did 
you  furnish  this  memorandum  together  with  the  draft  indictment 
to  Mr.  Bowles? 

Mr.  Foren.  Yes,  I  did. 

Mr.  Chertoff.  Mr.  Bowles,  did  you  get  this? 

Mr.  Bowles.  You  asked  me  this  question  at  my  deposition.  I  do 
not  recall  receiving  this  memorandum.  As  I  told  you,  I  was  on  vaca- 
tion from  July  31  to  August  8.  When  I  returned  to  the  SBA,  I  had 
a  meeting  that  whole  morning  and  into  the  afternoon  on  the  sec- 
ondary market.  I  had  another  meeting  on  a  national  performance 
review.  I  do  not  remember  receiving  this  document.  Wayne  very 
well  could  have  sent  it  to  me.  I  just  don't  remember  receiving  it. 

Mr.  Chertoff.  Did  you  give  a  further  briefing  to  Mr.  Bowles  in 
September  in  connection  with  the  upcoming  or  expected  indictment 
of  Mr.  Hale? 

Mr.  Foren.  Yes,  I  did. 

Mr.  Chertoff.  Again,  was  there  a  written  memorandum  sup- 
plied? 

Mr.  Foren.  Yes,  there  was. 

Mr.  Chertoff.  Mr.  Bowles,  do  you  recall  getting  multiple  brief- 
ings from  Mr.  Foren  concerning  the  Hale  case? 

Mr.  Bowles.  No,  I  remember  having  a  briefing  from  Wayne  in 
May  1993,  after  Small  Business  Week,  I  don't  remember  the  exact 
date  it  was,  and  I  remember  the  subsequent  conversation  I  had 
with  our  ethics  officer  in  September  1993.  You  have  shown  me  two 
memorandums  that  were  sent  to  me  in  between  those.  I  simply  just 
do  not  remember  reviewing  those  memorandums  or  getting  them. 

Mr.  Chertoff.  But 

The  Chairman.  Did  Mr.  Foren  say  he  actually  met  with  him  and 
briefed  him? 

Mr.  Chertoff.  Yes. 

The  Chairman.  Mr.  Foren,  let  me  ask  you  this.  I  have  a  memo 
that  says  August  9  to  Erskine  Bowles,  Administrator.  This  was 
sent  to  him? 

Mr.  Foren.  I  believe  it  was  sent  to  him.  I  don't  know  whether 
Erskine  and  I  sat  down  around  the  table  and  discussed  it,  or 
whether  I  gave  it  to  his  confidential  assistant.  I  don't  remember. 

The  Chairman.  Did  you  have  occasion  to  speak  to  him  in  connec- 
tion with  this? 

Mr.  Foren.  I  don't  remember  the  specifics.  I  know  that  Erskine 
and  I  met  from  time  to  time  on  a  variety  of  subjects.  I  do  not  have 
a  distinct  recollection  that  he  and  I  sat  down  and  went  over  this 
memo. 

The  Chairman.  What  about  the  memo  in  September? 

Mr.  Foren.  Again,  I  don't  recall  a  specific  time  when  we  sat 
down  and  went  over  the  memo,  although  we  may  well  have.  I  just 
don't  recall. 

The  Chairman.  OK. 


372 

Mr.  Chertoff.  Now,  Mr.  Bowles,  you  indicated  that  you  had  a 
conversation  with  Mr.  Teckler  in  September,  also  in  advance  of  the 
indictment  of  Mr.  Hale,  where  Mr.  Teckler  suggested  giving  a 
heads-up  to  the  White  House  about  this  indictment.  Why  did  he 
say  you  should  give  a  heads-up  to  the  White  House? 

Mr.  Bowles.  Let  me  recount  the  story  to  you  as  I  remember  it. 
I  may  not  be  telling  it  exactly  as  it  happened,  but  I'm  telling  you 
as  best  I  recall. 

Mr.  Teckler  came  into  my  office.  He  told  me  that  we  were  getting 
ready  to  indict  Judge  Hale  down  in  Arkansas  for  defrauding  the 
SBA,  and  said  that  I  might  want  to  call  the  White  House  and  give 
them  a  heads-up.  I  had  truly  never  heard  the  word  "heads-up"  be- 
fore and  I  asked  him  what  in  the  world  is  a  heads-up.  He  told  me 
it  was  simply  notification  in  case  they  got  some  inquiries. 

I  said  Marty,  is  this  OK  to  do?  He  said  yes,  it  is.  I  think  he  said 
it  was  standard.  I  asked  why  don't  you  take  care  of  it,  and  he  said 
he  didn't  know  anybody  at  the  White  House  Counsel's  Office.  I  said 
fine,  I'll  take  care  of  it. 

Mr.  Chertoff.  What  you  are  saying  is  it  was  standard  to  give 
a  heads-up  to  the  White  House,  you  are  sajdng  it  was  your  under- 
standing from  Mr.  Teckler  that,  whenever  someone  is  going  to  be 
cited  in  a  SBA  case,  they  notify  the  White  House? 

Mr.  Bowles.  I  can't  answer  that.  I  can  only  tell  you  what  he 
said.  I  don't  know  what  he  was  thinking. 

Mr.  Chertoff.  What  were  you  thinking  when  he  said  it? 

Mr.  Bowles.  I  was  thinking  there  was  this  crooked  judge  down 
in  Arkansas  who  had  defrauded  the  SBA  and  it  seemed  reasonable 
to  me  that  they  might  get  some  inquiries.  I  can  imagine  if  Jim 
Hunt  was  the  President  and  there  was  a  crooked  judge  in  North 
Carolina  or  a  judge  that  had  gone  crooked,  that  maybe  he  would 
get  some  inquiries.  It  seemed  logical  to  me. 

Mr.  Chertoff.  So  your  understanding  was,  in  your  mind,  there 
was  some  general  principle  or  general  standard  that  when  someone 
gets  indicted  in  Arkansas,  you  notify  the  White  House  about  it,  you 
didn't  connect  this  with  the  President  in  any  way? 

Mr.  Bowles.  No,  sir,  I  did  not. 

Mr.  Chertoff.  So  having  told  Mr.  Teckler  you  would  carry 
through  on  this  heads-up,  you  didn't  carry  through  on  it? 

Mr.  Bowles.  Again,  Mr.  Chertoff,  as  you  and  I  discussed  during 
my  deposition,  I  was  often  asked  to  take  things  to  the  White 
House.  I  often  said  I'll  take  care  of  it.  Sometimes  I  felt  the  right 
way  to  take  care  of  it  was  to  throw  it  in  the  trashcan.  Sometimes 
it  was  to  call  somebody  lower  down.  Sometimes  it  was  to  call  some- 
body higher  up.  Sometimes  I  did  it,  sometimes  I  didn't.  I  just  made 
a  judgment.  That's  what  I'm  used  to  doing  in  the  business  world. 

Mr.  Chertoff.  I  take  it  this  was  not  the  kind  of  situation  you 
had  encountered  in  the  business  world  previously,  though;  right? 
You  had  not  encountered  a  situation  where  you  were  the  head  of 
an  agency  that  had  a  law  enforcement  component? 

Mr.  Bowles.  No,  but  you're  often  asked  to  contact  somebody  and 
you  do  it  or  you  don't  do  it  as  you  deem  reasonable. 

Mr.  Chertoff.  You  say  you  recused  yourself  in  November  1993. 
What  was  the  reason  you  recused  yourself?  What  was  the  event 
that  spurred  that? 
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Mr.  Bowles.  There  were  two  things,  again,  as  I  discussed  with 
you  in  my  deposition.  First  of  all,  the  SBA  had  recently  published 
a  health  care  brochure  and  there  had  been  lots  of  people  here  in 
Congress  who  had  questioned  whether  that  was  an  ethical  thing  to 
do,  whether  it  was  a  marketing  document  or  an  educational  docu- 
ment. 

I  was  literally  flabbergasted  by  that.  I  never  expected  anybody 
to  challenge  this  brochure.  We  tried  to  make  it  as  similar  to  the 
NAFTA  brochure  as  we  possibly  could,  but  it  was  challenged.  I 
learned  a  lot  from  that  process,  and  it  sensitized  me  to  the  fact 
that  perception  is  often  as  important  as  reality. 

The  second  thing  that  occurred  during  that  time  period  was 
that's  when  I  read  in  the  newspaper  of  Judge  Hale's  allegations. 
The  combination  of  those  two  things  told  me  that  what  I  should 
probably  do  so  there  would  not  be  even  a  perception  of  impropriety 
was  to  recuse  myself.  This  was  a  personal  judgment  I  made. 

Mr.  Chertoff.  Did  you  write  this  recusal  down  anywhere? 

Mr.  Bowles.  As  you  well  know,  I  did  not. 

Mr.  Chertoff.  Did  you  continue  to  sign  transmittal  letters  and 
have  discussions  and  receive  reports  about  the  David  Hale  matter 
after  you  made  this  personal  decision  to  recuse  yourself? 

Mr.  Bowles.  To  the  best  of  my  knowledge,  I  did  sign  transmittal 
letters  to  Members  of  Congress,  but  I  did  not  participate  in,  I  was 
not  involved  in,  I  did  not  seek  to  be  involved  in,  and  I  did  not  make 
any  decisions  concerning  the  SBA's  handling  of  the  Capital  Man- 
agement matter  from  that  day  forward. 

Mr.  Chertoff.  But  you  didn't  publicly  recuse  yourself? 

Mr.  Bowles.  I  didn't  think  there  was  any  requirement  to  pub- 
licly recuse  myself,  sir. 

Mr.  Chertoff.  In  November,  did  you  also  hear  from  Mr.  Spotila 
that  he  had  turned  over  documents  to  the  White  House  that  were 
confidential  SBA  documents? 

Mr.  Bowles.  Let  me  tell  you  what  I  do  remember,  instead  of 
using  your  words. 

I  remember  having  a  discussion  with  John.  I  don't  remember 
what  the  context  of  it  was,  but  John  told  me  that  he  had  previously 
sent  some  documents  to  the  White  House.  I  asked  John  if  he  had 
checked  that  out  with  anybody  before  he  sent  it.  He  said  he  had 
not.  I  said  look,  John,  I  don't  know  if  this  is  good  or  bad,  right  or 
wrong,  up  or  down,  but  you  better  check  this  out  with  somebody 
at  the  Justice  Department  to  see  if  it's  OK. 

Mr.  Chertoff.  Did  you  connect  this  with  the  heads-up  advice 
you  had  gotten  a  couple  months  earlier  from  Mr.  Teckler? 

Mr.  Bowles.  No,  sir,  I  did  not. 

Mr.  Chertoff.  You  didn't  see  a  connection  between  those  two 
events? 

Mr.  Bowles.  No,  sir,  I  did  not. 

Mr.  Chertoff.  Now  I  want  to  move  you  to  April  11,  1994,  and 
I  want  to  put  up  a  letter  of  that  date  on  the  Elmo  if  I  can.  I  think 
you  have  it  in  front  of  you. 

To  set  the  stage  for  this,  as  of  March  1994,  you  had  actually  put 
your  recusal  in  writing;  is  that  correct? 

Mr.  Bowles.  Excuse  me.  I'm  sorry.  I  was  looking  for  the  letter 
and  I  did  not  hear  a  word  you  said.  Can  I  just  find  the  letter  then? 
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Mr.  Chertoff.  Right. 

Mr.  Bowles.  Thank  you.  Is  it  in  this  stack  of  information? 

Mr.  Chertoff.  It's  the  last  letter,  the  last  document. 

As  of  April  11,  1994,  I  take  it  you  had  put  a  written  recusal  into 
effect  the  month  earlier? 

Mr.  Bowles.  Yes,  sir,  that's  correct. 

Mr.  Chertoff.  You  wrote  this  letter  to  Congresswoman  Meyers 
in  response  to  her  inquiry  concerning  your  recusal  from  the  Capital 
Management  Services  matter;  correct? 

Mr.  Bowles.  That's  correct. 

Mr.  Chertoff.  What  was  that  inquiry  she  made  of  you?  What 
did  she  ask  you  that  you  were  responding  to? 

Mr.  Bowles.  To  the  best  of  my  memory,  this  letter  came  in.  It 
asked  a  number  of  questions.  The  folks  in  our  Legal  Department 
and  our  Deputy  Administrator  looked  at  it.  They  prepared  a  re- 
sponse. They  said  the  thing  to  which  I  should  respond  to  an  indi- 
vidual Congressperson  was  on  my  recusal.  I  read  this  letter.  I 
edited  this  letter  and,  as  I  told  you  in  my  meeting,  I  took  respon- 
sibility for  it. 

Mr.  Chertoff.  In  the  second  paragraph  of  the  letter,  the  first 
sentence  reads,  "Throughout  my  tenure  as  Administrator  of  the 
Small  Business  Administration,  direct  responsibility  for  the  han- 
dling of  all  aspects  of  the  investigation  of  and  prosecution  of  any 
SBIC  or  SSBIC  suspected  of  wrongdoing  has  been  delegated  to  the 
Career  Investment  Division  and  Office  of  General  Counsel  person- 
nel who  normally  are  involved  in  such  cases.  Capital  Management 
has  been  treated  in  the  same  manner  as  all  such  other  cases." 

Now,  Mr.  Spotila,  who  was  your  (reneral  Counsel,  was  a  political 
appointee,  correct,  not  a  career  official? 

Mr.  Bowles.  That's  correct. 

Mr.  Chertoff.  In  fact,  you  appointed  him  on  recommendation 
from  the  First  Lady's  Office;  is  that  correct? 

Mr.  Bowles.  I  appointed  Mr.  Spotila  for  a  number  of  reasons  as 
you  and  I  discussed  previously. 

Mr.  Chertoff.  That  was  one  of  them;  right? 

Mr.  Bowles.  May  I  say  why  I  appointed  him?  He  was  sent  over 
to  me  on  a  list  from  Presidential  Personnel.  I  reviewed  that  list. 
I  met  with  each  of  the  people,  I  believe,  who  were  recommended 
on  that  list.  Mr.  Spotila's  professional  background  experience  was 
superior.  He  was  a  graduate  of  Georgetown  and  Yale  Law  School. 

The  Chairman.  Mr.  Bowles,  come  on.  Was  there  a  recommenda- 
tion from  the  First  Lady's  Office  included,  yes  or  no? 

Mr.  Bowles.  Yes,  there  was. 

The  Chairman.  OK.  Let's  proceed. 

Mr.  Chertoff.  Is  there  some  reason  you  omitted  to  mention  that 
Mr.  Spotila  had  been  involved  in  making  decisions  concerning  the 
handling  of  the  Capital  Management  file? 

Mr.  Bowles.  I  don't  believe  I  made  any  effort  not  to  say  he 
hadn't  had  some  involvement  in  it.  This  thing  was,  in  large  part, 
I  believe,  managed  by  the  Career  Investment  Division  and  the  Of- 
fice of  General  Counsel  personnel,  and  Mr.  Spotila  is  a  member  of 
the  Office  of  General  Counsel  personnel. 
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Mr.  Chertoff.  But  Mr.  Spotila  is  not  a  career  official  and  Mr. 
Spotila  made  a  decision  to  send  the  documents  over  to  the  White 
House;  correct? 

Mr.  Bowles.  That  is  correct,  both  of  those. 

Mr.  Chertoff.  Let's  go  to  the  next  sentence.  "I  have  never  re- 
viewed the  Capital  Management  file."  Did  you  mean  to  suggest 
when  you  wrote  that  sentence  to  Congresswoman  Meyers  that  you 
had  deliberately  kept  yourself  away  from  getting  any  information 
about  the  Capital  Management  case? 

Mr.  Bowles.  No,  sir,  I  did  not. 

Mr.  Chertoff.  Isn't  it  a  fact  that,  even  to  the  extent  of  your  own 
recollection,  you've  admitted  to  receiving  some  briefings  and  infor- 
mation about  the  handling  of  the  Capital  Management  case? 

Mr.  Bowles.  Yes,  I  felt  I  had  been  briefed  in  a  manner  that  was 
appropriate  for  somebody  in  my  position. 

Mr.  Chertoff.  When  you  said  "I  have  never  reviewed  the  Cap- 
ital Management  file,"  were  you  intending  to  draw  some  distinction 
between  having  been  orally  told  about  things  in  the  file  and  having 
physically  poured  over  the  file  on  your  desk? 

Mr.  Bowles.  No,  I  really  tried  to  say  what  this  says.  I  mean,  I 
really  believe  that  to  be  accurate.  I  hadn't  reviewed  the  file.  I 
hadn't  studied  the  file.  I  hadn't  spent  a  long  time  going  over  it.  As 
you  have  said,  I  remember  the  briefing  in  mid-May.  I  remember 
the  discussion  with  Mr.  Teckler  in  September.  You  have  shown  me 
two  small  memorandums  that  were  sent  to  me,  one  in  August  and 
one  in  September. 

As  you  and  I  discussed  during  my  deposition,  those  happened  to 
be  very  busy  times  for  me.  I  may  have  spent  some  time  reviewing 
it,  I  may  not  have,  but  that's  what  I  remember. 

Mr.  Chertoff.  You  weren't  caught  by  surprise  with  the  letter. 
You  had  an  opportunity  to  have  staff  prepare  a  draft,  you  had  an 
opportunity  to  edit  it  as  you've  indicated,  presumably  you  had  an 
opportunity  to  go  into  the  files,  and  it  was  your  decision  to  sign  off 
on  the  letter  this  way. 

I  just  want  to  ask  you  one  final  question.  Do  you  stand  by  the 
statement,  in  light  of  the  evidence  that's  been  presented  before  you, 
that  you  have  never  reviewed  the  Capital  Management  file? 

Mr.  Bowles.  Yes,  sir,  I  do. 

Mr.  Chertoff.  Thank  you,  Mr.  Chairman. 

The  Chairman.  Senator  Sarbanes. 

OPENING  COMMENTS  OF  SENATOR  PAUL  S.  SARBANES 

Senator  Sarbanes.  Mr.  Foren,  when  did  you  refer  the  Capital 
Management  case  to  the  Inspector  General? 

Mr.  Foren.  May  5,  1993. 

Senator  Sarbanes.  When  was  Hale  indicted? 

Mr.  Foren.  On  September  22  or  23,  during  that  period  in  1993. 

Senator  Sarbanes.  You  don't  specifically  recall,  it  was  either 
September  22  or  23  that  he  was  indicted? 

Mr.  Foren.  I  don't  recall  the  specific  date,  but  it  would  have 
been  around  that  time. 

Senator  Sarbanes.  So  about  4y2  months  later? 

Mr.  Foren.  About  120  days,  thereabouts. 


376 

Senator  Sarbanes.  Now,  is  the  briefing  paper  that  you  assert 
here  this  morning  you  prepared  for  Mr.  Bowles,  is  that  this  two- 
page  thing  that  begins  with  "summary"? 

Mr.  FOREN.  Yes,  it  is.  It's  entitled  "Capital  Management  Serv- 
ices, Inc.,"  and  gives  Little  Rock,  Arkansas,  and  the  license  num- 
ber. 

Senator  Sarbanes.  It  then  has  summary  and  background  and 
goes  for  two  pages;  is  that  correct? 

Mr.  FoREN.  That  is  correct.  May  5,  1993,  is  the  last  item. 

Senator  Sarbanes.  Let  me  ask  you,  did  you  say  that  Mr.  Bowles 
on  the  basis  of  your  briefing — was  this  an  oral  briefing  of  Mr. 
Bowles? 

Mr.  FOREN.  No,  I  submitted  the  two-page  document 

Senator  Sarbanes.  But  on  the  basis  of  that  briefing,  he  told  you 
to  go  ahead  with  the  referral;  is  that  correct? 

Mr.  Foren.  That  is  correct.  My  question  to  Erskine  was  do  you 
want  it  referred  today,  do  you  want  it  referred  before  your  con- 
firmation or  after  your  confirmation. 

Senator  Sarbanes.  You  had  given  him  this  briefing  so  he  could 
have  some  knowledge  about  it  in  responding  to  that  question;  is 
that  correct? 

Mr.  Foren.  As  I  recall,  we  talked  over  the  phone.  We  are  talking 
about  events  that  occurred  2  years  ago.  It's  hard  to  recall.  As  I 
recollect 

Senator  Sarbanes.  Did  he  have  the  benefit  of  having  this  brief- 
ing paper 

Mr.  Foren.  Not  when  we  talked  over  the  phone,  as  I  recall.  As 
I  recall,  I  prepared  the  briefing  paper  and  submitted  it  to  him.  The 
discussion  preceded 

Senator  Sarbanes.  So  he  could  make  the  decision  on  the  refer- 
ral? 

Mr.  Foren.  No,  it  was  not  so  that  he  could  make  a  decision  on 
the  referral.  As  the  program  head,  I  felt  it  was  appropriate  to  make 
a  referral  which,  under  the  rules,  is  the  way  we  normally  did 
things  at  the  SBA. 

My  purpose  in  briefing  Mr.  Bowles  was  to,  as  he  used  the  word, 
give  him  a  heads-up  because  he  was  entering  confirmation  hear- 
ings and  this  could  well  have  been  a  matter  brought  up  at  those 
hearings.  This  paper  was  submitted  to  him  after  we  had  the  con- 
versation. It  was  prepared  in  the  format  of  another  paper  that  I 
had  prepared  for  him  on  another  case  a  couple  of  weeks  previously. 

Senator  Sarbanes.  When  was  that  other  paper  prepared? 

Mr.  Foren.  Around  April  19,  I  believe.  Yes,  April  19. 

Senator  Sarbanes.  Was  that  paper  dated? 

Mr.  Foren.  I  believe  it  was,  yes.  It  would  take  me  a  minute  to 
find  it,  but 

Senator  Sarbanes.  Could  you  take  a  minute  and  find  it? 

Mr.  Foren.  Senator,  I'll  have  to  submit  it  for  the  record.  I'll  find 
it,  I  do  have  it,  and  I  will  be  happy  to  submit  it. 

Senator  Sarbanes.  Do  you  have  it  there  with  you? 

Mr.  Foren.  I  thought  I  threw  it  in  the  packet  this  morning,  but 
I  don't  recall  under  what  tab. 

The  Chairman.  We  have  a  copy  here.  Why  don't  we  furnish  you 
with  a  copy.  It  is  in  the  folders. 
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Mr.  FOREN.  No,  this  is  a  different  one.  It  gets  confused  with  the 
paper.  This  is  the  May  19  submittal  and  it  had  to  do  with  Capital 
Management.  The  other  one  had  to  do  with  Kitty  Hawk  Capital, 
which  was  a  company  Mr.  Bowles  had  an  ownership  interest  in. 

Senator  Sarbanes.  When  was  that  briefing  paper  prepared? 

Mr.  FoREN.  That  was  prepared  on  April  19  according  to  the  date 
that  I  put  on  the  top  of  the  paper. 

Senator  Sarbanes.  So  you  recollect  putting  a  date  on  that  paper? 

Mr.  Foren.  Yes,  I  did. 

Senator  Sarbanes.  This  one  was  prepared  2  weeks  later? 

Mr.  FOREN.  This  was  prepared,  to  my  recollection,  on  May  5. 
Many  things  happened  on  May  5.  On  May  5  a  decision  was  made 
to  do  the  referral.  We  did,  in  fact,  do  the  referral  and  we  issued 
a  letter  to  David  Hale  notifying  him  that  we  were  not  going  to  go 
along  with  the  reversal  of  the  transactions  and  that  we  had  made 
a  referral  of  Capital  Management  to  the  Inspector  General  because 
we  didn't  get  the  information  we  sought  on  the  noncash  assets. 

Senator  SARBANES.  You  told  Hale  that  he  had  been  referred  to 
the  Inspector  General? 

Mr.  FOREN.  That's  right. 

Senator  Sarbanes.  When  did  you  tell  Hale  that? 

Mr.  Foren.  We  told  him  that  by  memorandum  faxed  to  him  on 
May  5. 

Senator  SARBANES.  He  had  been  informed  at  that  point,  is  that 
correct,  that  he  had  been  referred  over  to  the  Inspector  General? 

Mr.  FOREN.  That  is  correct.  See,  for  6  months  I  had  tried  to  get 
the  answers  to  the  questions  voluntarily.  It  didn't  happen,  so  we 
had  no  other  alternative  and  I  felt  it  was  appropriate  to  notify  him 
of  that  fact. 

Senator  SARBANES.  Mr.  Ben-Veniste. 

Mr.  Ben-Veniste.  Good  morning,  Mr.  Foren. 

Mr.  FoREN.  Good  morning. 

Mr.  Ben-Veniste.  How  many  years  have  you  been  with  the  SBA? 

Mr.  FOREN.  Twenty-seven. 

Mr.  Ben-Veniste.  If  I  understand  your  testimony,  you  found  Mr. 
Hale  and  his  company,  CMS,  to  be  one  of  the  most  blatant  fraudu- 
lent enterprises  that  you  had  ever  seen  in  your  27  years  at  the 
SBA;  is  that  correct? 

Mr.  Foren.  That's  my  opinion  and  I've  spent  13  of  those  27  years 
in  the  SBIC  program,  as  an  examiner,  as  an  investigator,  as  a  fi- 
nancial analyst,  as  chief  accountant,  and  as  program  head. 

Mr.  Ben-Veniste.  So  when  you  met  with  this  crooked  judge  in 
Little  Rock,  Mr.  Hale,  and  he  told  you  to  your  face  that  this  is  the 
way  that  we  do  business  in  Arkansas  in  terms  of  receiving  these 
illiquid  assets,  which  he  was  purporting  to  present  to  you  in  order 
to  leverage  the  money  available  to  him  from  the  Gk)vemment,  you 
had  some  question  in  your  mind  about  whether  he  was  telling  you 
the  truth? 

Mr.  Foren.  That  is  correct,  but  I  would  clarify.  The  meeting  did 
not  occur  in  Little  Rock.  It  occurred  in  my  office,  if  we're  talking 
about  February  19. 

Mr.  Ben-Veniste.  My  reference  to  Little  Rock  was  the  place 
where  Mr.  Hale  held  office  as  a  municipal  judge. 

Mr.  Foren.  That's  right. 
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Mr.  Ben-Veniste.  So  it  was  your  view  that  you  were  skeptical 
about  what  he  was  teUing  you;  correct? 

Mr.  FOREN.  That's  true. 

Mr.  Ben-Veniste.  Later  on,  as  you  got  further  into  the  matter 
and  as  you  developed  your  criminal  referral,  you  had  reason  to  be- 
lieve that  Mr.  Hale  was  lying  to  you,  didn't  you? 

Mr.  FOREN.  I  certainly  did  not  believe  we  were  getting  the  an- 
swers that  we  would  need,  yes. 

Mr.  Ben-Veniste.  The  indictment  that  was  returned  against 
Judge  Hale  was  that,  in  essence,  he  had  defrauded  the  SB  A,  that 
he  had  lied  and  cheated  the  SBA;  correct? 

Mr.  FOREN.  That  is  correct. 

Mr.  Ben-Veniste.  Mr.  Shepperson,  good  morning  to  you,  sir. 

Mr.  Shepperson.  Good  morning. 

Mr.  Ben-Veniste.  Did  you  have  occasion  to  meet  this  crooked 
judge  at  some  point? 

Mr.  Shepperson.  Yes,  I  was  present  in  the  meeting  that  we  had 
with  Judge  Hale;  I  believe  it  was  February  19. 

Mr.  Ben-Veniste.  At  that  time,  as  Mr.  Chertoff  has  brought  out, 
Mr.  Hale  was  prepared  to  do  some  name-dropping,  wasn't  he? 

Mr.  Shepperson.  Yes. 

Mr.  Ben-Veniste.  Among  the  names  that  he  dropped,  was  that 
of  President  Clinton? 

Mr.  Shepperson.  Yes,  that's  correct. 

Mr.  Ben-Veniste.  You,  in  your  experience  with  the  SBA — of  how 
many  years  by  that  time? 

Mr.  Shepperson.  I'd  only  been  with  the  SBA  for  a  little  over  a 
year  at  that  point. 

Mr.  Ben-Veniste.  In  connection  with  your  evaluation  of  what 
Mr.  Hale  was  telling  you,  you  sized  him  up  as  a  name-dropper,  as 
a  blusterer,  did  you  not? 

Mr.  Shepperson.  I  believe  the  term  I  used  in  my  deposition  was 
that  he  seemed  to  be  blustering. 

Mr.  Ben-Veniste.  You  pegged  him  as  a  name-dropper? 

Mr.  Shepperson.  That's  correct. 

Mr.  Ben-Veniste.  There  was  no  information  that  Mr.  Hale  pro- 
vided you  that  suggested  he  had  access  to,  much  less  influence  on, 
the  President  of  the  United  States,  was  there? 

Mr.  Shepperson.  No,  he  didn't  provide  any  information,  but 
there's  another  tidbit  that  goes  along  with  this  discussion  that  I 
don't  think  has  been  brought  out  before. 

During  the  period  of  time  between  November  and  the  Inaugura- 
tion when  the  Administration  was  in  the  process  of  transitioning — 
and,  again,  I  am  going  on  hearsay  information — one  of  the  staff 
people  from  the  transition  team,  as  I  recall  it  was  Mr.  Stephanop- 
oulos,  contacted  the  former  Associate  Deputy  Administrator,  it  was 
Mitchell  Stanley  who  was  Wayne's  immediate  superior,  and  ex- 
plained to  Mr.  Stanley  that  they  were  aware  of  this  program  and 
thought  that  this  program  was  very  beneficial  and  had  been  bene- 
ficial, I  believe  in  Arkansas,  and  asked  several  questions  about  Mr. 
Foren  and  his  management  capabilities  and  so  on. 

Based  on  that  information  which  was  referred  to  me  shortly  after 
that  had  happened,  and  being  aware  that  there  was  only  one  SBIC 
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or  SSBIC  in  the  State  of  Arkansas  which  was  located  in  Little 
Rock,  presumably  he  was  aware  of  this  particular  program. 

Mr.  Ben-Veniste.  Mr.  Stephanopoulos  was? 

Mr.  Shepperson.  No,  the  President,  the  President-elect  was 
aware  of  the  program. 

Mr.  Ben-Veniste.  All  of  this  hearsay  conversation  you've  pro- 
vided leads  back  to  Mr.  Stephanopoulos. 

Mr.  Shepperson.  Yes. 

Mr.  Ben-Veniste.  Now,  Mr.  Foren,  let  me  ask  you,  what  was  the 
nature  of  Judge  Hale's  crooked  activities? 

Mr.  FoREN.  Misrepresentation.  It  started  back  in  1986  with  a 
capital  increase  that  I'm  aware  of  in  Capital  Management  resulting 
from  a  financing  that  was  made  in  the  amount  of  around  $800,000, 
part  of  which  was  used  to  pay  off  mortgages,  and  the  balance  put 
back  into  Capital  Management,  $502,000,  represented  as  clear  cap- 
ital increase.  Then  they  turned  around  and  made  three  loans  on  or 
about  that  time.  One  was  to  Master  Marketing,  one  was  to  Jim 
Guy  Tucker,  and  the  third  was  to  a  communications  company  to 
Stephen  Smith.  When  you  look  at  the  transactions  in  retrospect, 
when  they  came  along  and  got  leverage  from  us,  that  was  not  a  le- 
gitimate capital  increase,  and  those  loans  were  never  repaid. 

What  he  did  was  to  take  loans  that  were  in  trouble,  not  perform- 
ing, and  swap  them  for  another  portfolio  security  that  never  per- 
formed and  then  swap  that  security  for  another  security  that  never 
performed.  It  was  just  blatantly  fraudulent. 

Then,  in  1988,  there  was  a  capital  increase  of  $400,000,  and 
$400,000  was  used  to  pay  off  one  portfolio  security,  bring  a  couple 
three  others  current,  and  it  turns  out  that  money  was  borrowed 
from  some  client's  account,  from  a  stockbroker,  run  through  the 
company,  shown  as  a  capital  increase,  and  then  the  $800,000  was 
represented  as  three  loans  going  out  to  other  small  business  con- 
cerns and  money  returned  to  the  account. 

To  me,  that's  fraud. 

Mr.  Ben-Veniste.  So  the  man  had  no  compunction  about  lying 
to  the  Government  in  terms  of  these  things? 

Mr.  FoREN.  There  were  false  representations  to  the  Crovernment, 
yes. 

Mr.  Ben-Veniste.  Let  me  ask  you,  in  your  conversations  with 
David  Hale,  did  he  ever  tell  you  that  he  had  done  any  business 
with  President  Clinton? 

Mr.  Foren.  No,  he  did  not. 

Mr.  Ben-Veniste.  Did  he  ever  tell  you  that  President  Clinton 
had  asked  him  to  make  any  loan  or  do  any  business  with  anyone 
else? 

Mr.  Foren.  No,  he  did  not. 

Mr.  Ben-Veniste.  Now,  is  it  the  case,  on  the  very  day  that  you 
discussed  with  Mr.  Bowles  the  idea  that  you  would  be  making  a 
criminal  referral  relating  to  David  Hale  and  his  company,  that  Mr. 
Bowles  told  you  to  go  ahead  and  do  it  right  away? 

Mr.  Foren.  That  is  correct. 

Mr.  Ben-Veniste.  Is  it  correct,  Mr.  Foren,  that  in  all  of  your 
dealings  with  Mr.  Bowles  on  this  subject  that  you  do  not  believe 
that  he  did  anything  that  was  inappropriate? 

Mr.  Foren.  That  Mr.  Bowles 
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Mr.  Ben-Veniste.  Yes. 

Mr.  FOREN.  I  find  nothing  inappropriate  in  anything  he  did. 

Mr.  Ben-Veniste.  You  did  nothing  inappropriate  in  your  view? 

Mr.  Foren.  Absolutely. 

Mr.  Ben-Veniste.  No  one  put  any  pressure  on  you  out  of  fear  or 
favor  anticipated  that  you  ought  to  go  easy  on  Judge  Hale  because 
he  had  this  supposed  connection  in  Little  Rock? 

Mr.  FOREN.  No. 

Mr.  Ben-Veniste.  To  the  contrary,  you  were  advised  to  go  ahead, 
treat  this  as  you  would  treat  any  other  case  and  do  it  speedily? 

Mr.  FOREN.  Absolutely. 

Mr.  Ben-Veniste.  The  absolute  opposite  of  any  favor,  fix,  or  con- 
sideration to  be  given  to  somebody  for  improper  purposes. 

Mr.  Foren.  That  is  correct. 

Mr.  Ben-Veniste.  Mr.  Bowles,  in  connection  with  your  conversa- 
tions with  Mr.  Foren  on  this  subject,  did  you  receive  from  anyone 
at  the  White  House  any  instruction,  suggestion,  or  request  to  treat 
Mr.  Hale  in  any  particular  way? 

Mr.  Bowles.  Not  to  the  best  of  my  knowledge,  no. 

Mr.  Ben-Veniste.  More  to  the  point,  did  anyone  suggest  to  you 
that  he  should  be  given  favored  treatment  in  any  way? 

Mr.  Bowles.  No. 

Mr.  Ben-Veniste.  Mr.  Foren,  let  me  ask  you  about  the  timespan 
between  the  criminal  referral  that  was  made  on  May  5  and  the 
September  indictment  of  Mr.  Hale. 

Comparing  that  to  the  length  of  time,  on  average,  between  the 
submission  of  a  criminal  referral  and  the  return  of  an  indictment, 
how  would  you  characterize  the  timespan? 

Mr.  Foren.  It  was  rather  swift. 

Mr.  Ben-Veniste.  Swift. 

Mr.  Foren.  The  FBI  already  had  information  on  the  1988  trans- 
actions, and  they  presented  that  to  us  and  said  do  you  see  a  prob- 
lem with  that.  When  we  saw  it,  we  said  absolutely,  this  is  blatantly 
fraudulent. 

Mr.  Ben-Veniste.  Everything  that  the  FBI  had  developed  on  its 
own  only  confirmed  your  worst  fears  about  Mr.  Hale,  that  he  was 
an  absolute  fraudulent  character  in  terms  of  dealing  with  the  Gov- 
ernment? 

Mr.  Foren.  What  I  saw  in  1992  appeared  to  me  to  be  an  attempt 
to  phony  up  the  balance  sheet  to  get  financial  assistance  of  the 
Government  which  was  fraud.  I  was  not  aware  of  the  1988  or  the 
1986  transaction.  When  we  became  aware  of  the  1988  transaction, 
it  only  confirmed  in  my  mind  we  had  a  problem. 

Mr.  Ben-Veniste.  Now,  in  terms  of  the  swiftness  of  action  be- 
tween the  referral  that  you  made  and  the  indictment  of  Mr.  Hale, 
is  that  consistent  with  anyone  providing  favor  to  Mr.  Hale  or  im- 
proper consideration  to  Mr.  Hale? 

Mr.  Foren.  No. 

Mr.  Ben-Veniste.  Quite  the  opposite,  isn't  it? 

Mr.  Foren.  That's  correct. 

Mr.  Ben-Veniste.  Let  me  turn  to  the  issue  of  the  letter  that  you, 
Mr.  Bowles,  sent  in  response  to  Congresswoman  Meyers'  request  on 
April  11. 

Mr.  Bowles.  Can  you  give  me  just  a  second  to  find  it? 


381 

Mr.  Ben-Veniste.  Surely. 

Mr.  Bowles.  All  right,  sir. 

Mr.  Ben-Veniste.  Let  me  ask  you,  sir,  again,  whether  you  re- 
viewed any  files  relating  to  the  Hale  investigation? 

Mr.  Bowles.  No,  sir,  I  did  not. 

Mr.  Ben-Veniste.  Now,  I  would  like  to  call  to  the  Committee's 
attention  the  testimony  of  Mark  Stephens.  Who  is  Mark  Stephens? 

Mr.  Bowles.  Mark  Stephens  is  in  the  Legal  Department  at  the 
SBA. 

Mr.  Ben-Veniste.  Do  you  know  how  long  he  has  been  with  the 
SBA? 

Mr.  Bowles.  I'm  sorry,  I  do  not. 

Mr.  Ben-Veniste.  Do  you  know,  Mr.  Foren? 

Mr.  Foren.  No,  but  it's  been  several  years,  a  number  of  years. 

Mr.  Ben-Veniste.  Is  he  a  career  person? 

Mr.  Foren.  Yes. 

Mr.  Ben-Veniste.  At  page  164  of  his  deposition,  Mark  Stephens 

is  asked: 

Question:  Are  you  aware  of  the  fact  that  at  some  point  Mr.  Bowles  indicated  to 
the  Congresswoman  that  he  had  not  previewed  any  files? 
Answer:  Yes,  sir. 

Question:  And  was  that  accurate  based  on  what  you  knew? 
Answer:  To  the  best  of  my  knowledge,  it  is  accurate. 

At  page  165,  he's  asked: 

Question:  And  when  he  later  said  that  he  had  not  received  any  information,  do 
you  recall  that,  do  you  believe  that  to  be  a  correct  statement? 

Answer:  Yes,  I  believe  that  to  be  a  correct  statement.  He  was  informed  only  to 
press  information,  to  my  knowledge,  only  asked  the  stuff  to  keep  him  apprised  that 
there  was  a  press  matter  and  he  was  signing  letters  that  were  going  over  to  the 
Committee  because  it  was  a  formal  request  coming  from  the  Chairman  of  the  Small 
Business  Committee. 

Then,  with  respect  to  Mr.  Spotila,  whose  qualifications  and  cre- 
dentials have  been  raised  here  by  my  friend,  Mr.  Chertoff,  Mark 
Stephens,  at  page  210,  is  asked: 

Question:  And  you've  also  testified  at  some  point  Mr.  Spotila,  and  Mr.  Bowles  as 
well,  essentially  recused  themselves  from  these  matters  involving  Mr.  Hale  and 
CMS? 

Answer:  Yes,  he  did. 

Question:  Did  they  ever  try  to  influence  your  investigative  work  at  all? 

Answer:  No,  sir,  absolutely  not. 

Question:  Did  they  ever  encourage  you  or  pressure  you  to  do  anything  that  you 
thought  was  inappropriate  in  any  way? 

Answer:  No,  sir.  Mr.  Spotila  in  fact  said,  you  know,  you  have  the  ball.  You  run 
with  it.  You  take  it  wherever  it  goes. 

Question:  Did  you  ever  get  any  pressure  from  anyone  at  the  White  House,  Mr. 
Eggleston  in  particular? 

Answer:  No,  sir. 

So,  if  I  understand,  Mr.  Foren,  the  substance  of  what  you  are 
telling  us  here  today  is  that,  in  connection  with  Mr.  Bowles'  activ- 
ity, you  regarded  it  to  be,  to  the  best  of  your  knowledge,  appro- 
priate in  all  respects? 

Mr.  Foren.  That  is  correct. 

Mr.  Ben-Veniste.  With  respect  to  the  criminal  referral  of  Mr. 
Hale,  whom  you  regard  as  an  individual  engaged  in  one  of  the  most 
fraudulent  activities  that  the  SBA  has  seen  during  your  consider- 
able tenure  there,  you  regard  that  activity  in  terms  of  the  criminal 
referral  presented  and  the  subsequent  indictment  of  Mr.  Hale  as 
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having  been  speedily  accomplished,  free  of  any  favoritism,  and  ap- 
propriate in  all  respects;  is  that  correct? 

Mr.  FOREN.  That's  correct. 

Mr.  Ben-Veniste.  I  have  nothing  further. 

Senator  Sarbanes.  Senator  Dodd. 

OPENING  COMMENTS  OF  SENATOR  CHRISTOPHER  J.  DODD 

Senator  Dodd.  Mr.  Chairman,  briefly,  it  seems  to  me  what  we're 
looking  at  here,  while  you  have  different  conversations  at  the  bot- 
tom line,  we've  got  to  get  to  the  bottom  line.  The  bottom  line  here 
is,  in  fact,  matters  were  handled  appropriately.  In  fact,  the  profes- 
sional staff,  the  career  people,  have  all  supported  the  fact  that  this 
matter  was  dealt  with  in  a  casebook  way,  it  seems  to  me,  as  I  lis- 
ten to  the  testimony. 

I  ask  you  this,  Mr.  Foren.  Now  knowing  all  the  conversations 
that  have  gone  forward,  does  this  strike  you  as  exactly  an  appro- 
priate way  in  which  a  matter  like  this  should  be  handled? 

Mr.  FOREN.  Yes. 

Senator  Dodd.  Mr.  Shepperson. 

Mr.  Shepperson.  Yes,  it  does. 

Senator  DODD.  I'm  not  asking  you  that  question,  Mr.  Bowles,  be- 
cause I'm  talking  to  the  people  who  are  career  people,  in  a  sense, 
who  understand  the  background  of  this,  but  I  commend  you,  Mr. 
Bowles,  for  what  you  did,  frankly.  It  seems  to  me  for  someone  who 
is  not  experienced  in  the  ways  of  Washington,  coming  from  the 
business  community,  your  instincts,  using  your  personal  judgment 
as  you've  described  it,  functioned  in  a  way  that  all  public  officials 
in  a  similar  capacity  should  handle  their  matters  that  come  before 
them  that  look  like  this  or  may  approximate  this  kind  of  situation. 

Mr.  Chairman,  I  would  hope  we  would  offer  some  commendation 
to  these  people,  they've  done  a  good  job  it  seems  to  me,  and  that 
this  Committee  would  reflect  its  appreciation  for  how  this  matter 
has  been  handled  by  them.  We  should  commend  them  for  the  fact 
that  they're  worthy  indictments,  they  went  forward  expeditiously, 
and  that  matters  were  handled  well. 

We  bring  people  before  these  committees  and,  as  we  all  know, 
the  assumption  is  if  you  are  in  this  room  and  at  that  table,  you've 
done  something  wrong.  Based  on  the  career  people's  long  experi- 
ence here,  what  we  have  is  quite  the  contrary. 

We  have  people  who  did  a  very,  very  good  job  and  ought  to  be 
commended  for  performing  their  duties  in  a  professional,  com- 
petent, thorough,  ethical  way.  I  hope  the  Committee  will  reflect  in 
its  judgment  the  way  Mr.  Bowles  and  his  office  and  staff  and  the 
people  who  are  sitting  with  him  handled  their  job.  I  commend  all 
three  of  you  for  doing  good  work. 

Senator  Sarbanes.  Senator  Boxer. 

OPENING  COMMENTS  OF  SENATOR  BARBARA  BOXER 

Senator  Boxer.  Thank  you  very  much,  Mr.  Chairman. 

Mr.  Foren 

Mr.  Foren.  Foren. 

Senator  BoxER.  Mr.  Foren,  did  you  know  Mr.  Bowles  before  he 
was  nominated  for  his  position  by  the  President  of  the  United 
States? 
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Mr.  FOREN.  No,  I  did  not. 

Senator  BoxER.  Yet  you  felt  it  was  important  to  alert  him  to  this 
crooked  judge,  Judge  Hale,  because  you  thought  a  question  con- 
cerning an  investigation  could  come  up  in  the  course  of  the  con- 
firmation; is  that  correct? 

Mr.  FOREN.  I  felt  that  I  had  a  responsibility  to  brief  Mr.  Bowles, 
before  his  confirmation,  of  a  potential  problem. 

Senator  Boxer.  OK.  Mr.  Bowles  did  not  raise  this  issue  with  you, 
you  raised  it  with  him;  is  that  correct? 

Mr.  Foren.  Oh,  absolutely.  I  would  like  to  add,  I  didn't  go  to  Er- 
skine  asking  for  a  decision  as  to  whether  I  should  make  the  refer- 
ral. I  had  made  a  decision  we  were  going  to  make  the  referral.  I 
was  just  going  to  him  to  brief  him  on  it  and  to  find  out  the  timing 
that  he  would  prefer,  that's  all. 

Senator  Boxer.  What  you  have  said  to  us  today  is  that  he  basi- 
cally said  that  this  case  should  be  treated  as  any  other  such  case; 
is  that  correct? 

Mr.  FOREN.  The  response  by  Erskine  at  the  time,  as  I  recall,  was 
make  the  referral  today. 

Senator  BoxER.  Make  the  referral  today. 

Mr.  FOREN.  Today. 

Senator  Boxer.  Not  I'll  get  back  to  you,  not  let  me  think  about 
this,  not  oh  my  goodness,  the  President,  he  mentioned  the  Presi- 
dent, he  mentioned  other  Democratic  officeholders,  Mr.  Bowles  said 
nothing  like  that  that  you  can  remember? 

Mr.  FOREN.  No. 

Senator  Boxer.  He  simply  said  make  the  referral  today. 

Mr.  FOREN.  Make  it  today. 

Senator  BoXER.  In  fact,  the  referral  was  made  and  the  indict- 
ment came  down  very  quickly;  is  that  correct? 

Mr.  FOREN.  The  referral  was  made  that  day.  Hale  was  notified, 
and  within  120  days,  the  indictment  occurred  and  we  had  the  com- 
pany in  receivership. 

Senator  Boxer.  Did  you  have  any 

Senator  Sarbanes.  Was  Hale  notified  that  very  day? 

Mr.  Foren.  Yes. 

Senator  Sarbanes.  On  May  5? 

Mr.  Foren.  On  May  5. 

Senator  Sarbanes.  As  soon  as  you  decided  on  the  referral,  you 
told  Hale;  is  that  right? 

Mr.  Foren.  That's  right.  We  prepared  a  letter,  faxed  it  to  him, 
and  we  indeed  got  a  response  back  from  him  that  very  same  day. 

Senator  Boxer.  Thank  you.  When  he  said  that  to  you,  when  Mr. 
Bowles,  President  Clinton's  appointee  for  the  SBA,  said  that  to  you, 
do  it  today,  how  did  you  feel  about  his  response?  Were  you  relieved, 
were  you  pleased,  were  you  surprised,  were  you  glad? 

Mr.  Foren.  It  was  not  a  surprise  or  anything.  It  was  just  that 
I  had  done  my  job  in  briefing  my  future  boss,  with  whom  I've  had 
an  excellent  working  relationship,  and  we  proceeded  to  march. 

Senator  BoxER.  If  he  had  said  an3^hing  other  than  that,  I  as- 
sume you  might  have 

Mr.  FOREN.  I  would  have  been  surprised. 

Senator  Boxer.  — ^been  surprised  or  upset? 

Mr.  Foren.  I  would  have  been  very  surprised. 
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Senator  Boxer.  You  had  respect  for  Mr.  Bowles,  he  fulfilled  that 
hope  about  himself  by  just  saying  go  ahead  and  do  it  today? 

Mr.  FOREN.  That's  right. 

Senator  Boxer.  I  just  want  to  thank  you  very  much.  I  don't  have 
any  other  questions. 

Senator  Sarbanes.  Our  time  is  expired,  Mr.  Chairman. 

The  Chairman.  Senator  Murkowski. 

OPENING  COMMENTS  OF  SENATOR  FRANK  H.  MURKOWSKI 

Senator  Murkowski.  Thank  you  very  much,  Mr.  Chairman. 

Mr.  Bowles,  could  you  give  us  a  little  background  on  the  manner 
in  which  you  structured  your  organization  relative  to  reporting 
from  those  who  would  provide  you  with  information  as  a  matter  of 
course  so  that  you  could  be  informed  of  responsibilities  that  would 
appropriately  come  to  your  attention? 

Mr.  Bowles.  The  SBA  was  organized  along  divisions.  There  was 
an  Administrator,  a  Deputy  Administrator,  and  then  there  were 
three  Associate  Deputy  Administrators.  They  headed  up  the  three 
areas  that  at  one  time  were  procurement,  which  included  the  8(a) 
program;  the  financial  operation,  which  included  the  SBIC  pro- 
gram; and  then  the  economic  development  operation,  which  was 
the  business  development 

Senator  Murkowski.  One  was  Mr.  Foren's  responsibility? 

Mr.  Bowles.  Mr.  Foren  was  under  one  of  those. 

Senator  Murkowski.  When  memorandums  would  come  in  in 
your  absence,  when  you're  on  vacation  or  whatever,  what  was  the 
disposition  of  those  that  were  directed  to  you  for  information  pur- 
poses? 

Mr.  Bowles.  Generally,  memos  were  not  sent  just  to  one  person. 
Most  memos  that  I  saw  were  circulated  among  a  group  of  people 
that  would  include  lots  of  people.  Wayne  may  have  sent  these  only 
to  me.  I  just  don't  know. 

Senator  Murkowski.  You  don't  know,  but  I  assume  there's  a 
process  in  your  office,  a  secretary  or  somebody  gets  the  material 
that's  sent  from  Mr.  Foren  or  others  for  information  for  you.  My 
question  is,  you  indicated  you  don't  remember,  it  may  have  come 
in,  but  you  indicated  you  were  gone  on  vacation  for  a  week. 

Isn't  there  a  normal  function  of  those  catching  up  with  you  later 
or  review  or  do  you  initial  things  as  a  matter  of  course,  does  your 
secretary  keep  a  log?  I  find  it  extraordinary  for  a  man  of  your  expe- 
rience, and  particularly  in  the  private  sector,  not  to  have  some 
check  system  or  tickler  system  so  that  you  can  assure  yourself  that 
you  have  a  knowledge  of  an  ongoing  nature  relative  to  matters  of 
this  concern  and  of  this  magnitude.  You  offered  an  explanation 
that  it  could  have  come  in,  but  you  don't  remember. 

Mr.  Bowles.  Senator,  it  was  handled  in  different  ways.  Outside 
mail  that  would  come  in  from  Members  of  Congress  or  people  out- 
side the  SBA  would  go  to  the  Executive  Secretariat  of  the  SBA  and 
it  would  be  routed  to  a  lot  of  different  people  depending  on  what 
the  subject  matter  was.  Even  if  it  was  addressed  just  to  me  it 
would  quite  often  be  sent  to  someone  else  to  handle,  and  I  would 
not  see  it. 

However,  some  people  did  send  information  to  just  me,  and  it 
would  have  been  sent  straight  to  my  office.  Now,  I  don't  know  how 
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Wayne  did  this,  because  I  honestly  don't  remember  receiving  these, 
but  I  received  so  much. 

One  of  the  things  that's  hard  for  you  or  others  to  understand  is 
the  amount  of  information  that  (a),  came  into  the  SBA  on  a  daily 
basis;  but  (b),  much  more  importantly,  the  backlog  of  old  letters, 
old  correspondence,  old  information  that  was  stacked  up  for  months 
and  months  and  months  when  I  got  there. 

Senator  MURKOWSKI.  I  understand  that,  but  let's  go  back  to  your 
recusal,  where  you  recused  yourself. 

Mr.  Bowles.  Yes,  sir. 

Senator  MURKOWSKI.  Let's  go  to  the  timing  of  the  knowledge  that 
indeed  this  matter  had  gotten  to  the  point  where  Hale  was  in- 
volved in  a  fraudulent  action.  Give  me  the  time  sequences  of  when 
it  became  known,  Mr.  Foren,  in  the  SBA  hierarchy  that  is  under 
the  responsibility  of  Mr.  Bowles,  and  the  recusal  time  of  when  Mr. 
Bowles  recused  himself. 

Mr.  FOREN.  As  I  stated,  I  briefed  Erskine  on  May  5,  4th  or  5th, 
and  gave  him  that  outline  and  that  was  submitted  to  the  agency 
liaison. 

Senator  MuRKOWSKi.  Which  he  doesn't  remember. 

Mr.  FOREN.  Which  he  doesn't  remember,  but  I  remember  dis- 
tinctly furnishing  it. 

Senator  Murkowski.  Can  you  give  us  the  circumstances,  you  fur- 
nished it  by  dropping  it  in  his  office? 

Mr.  Foren.  No,  I  would  have  hand-delivered  that  to  Kris  Swedin 
and  physically  given  it  to  her. 

Senator  MURKOWSKI.  Who  was  Kris  Swedin? 

Mr.  FOREN.  The  agency  liaison  with  Erskine  at  the  time.  He  was 
not  the  Administrator,  he  was  not  in  place,  yet  he  was  a  designate. 

Senator  MURKOWSKI.  You  gave  them  to  that  person? 

Mr.  FOREN.  I  gave  them  to  that  person. 

Senator  MURKOWSKI.  I  assume  Counsel  is  going  to  review  or  we 
have  a  deposition  relative  to  what  the  recollection  is  of  the  person 
receiving? 

Mr.  FoREN.  No,  my  standard  practice  on  these  memos,  anything 
that  went  to  Erskine,  the  Administrator's  office,  that  I  felt  deserved 
his  immediate  attention,  I  would  hand-carry  down  to  his  confiden- 
tial assistant. 

Senator  MURKOWSKI.  Would  that  confidential  assistant  have  a 
record  of  receiving  it?  You  don't  know? 

Mr.  FOREN.  I  don't  know. 

Senator  Murkowski.  But  you  recall  it. 

Mr.  FOREN.  I  recall  it,  yes. 

Senator  Murkowski.  Do  we  have  any  record  of  the  confidential 
material  being  delivered? 

Mr.  Chertoff.  I  don't  think  there  are  any  records  of  that  in  the 
record  productions  we've  gotten  from  the  SBA. 

Senator  Murkowski.  Have  we  taken  a  deposition  from  the  party 
receiving  it? 

Mr.  Chertoff.  I  don't  believe  we  have  taken  a  deposition  of  the 
confidential  assistant. 

Senator  MURKOWSKI.  I'll  leave  that  up  to  Counsel  to  make  a  de- 
termination. Clearly,  you  remember  giving  it. 
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Mr.  FOREN.  This,  to  me,  was  a  very  sensitive  case  and  a  very  im- 
portant subject. 

Senator  MURKOWSKI.  Now,  tell  me,  Mr.  Bowles,  the  time  se- 
quence of  when  you  recused  yourself  from  any  activity. 

Mr.  Bowles.  You  are  talking  to  me? 

Senator  MURKOWSKI.  That's  correct. 

Mr.  Bowles.  I  recused  myself  in  November  1993. 

Senator  MuRKOWSKl.  And  you  took  this  down  in  May? 

Mr.  Foren.  The  briefing  outline  would  have  gone  to  Kris  on  May 
5.  The  other  memos  would  have  been  carried  down  about  the  date 
that  they  were  dated  to  his  office,  to  his  confidential  assistant. 

Senator  MURKOWSKI.  How  close  was  this  to  November? 

Mr.  FOREN.  There  was  one  done  on  August  6,  one  done  on  Sep- 
tember 21,  and  that  was  the  last  one.  By  then  we  had,  in  effect, 
the  horse  in  the  barn.  We  had  the  company  in  receivership  and 
Hale  had  been  indicted. 

Senator  MURKOWSKI.  So  Mr.  Bowles  recused  himself  after  this 
series  of  memorandums? 

Mr.  FOREN.  That's  correct. 

Senator  MURKOWSKI.  Again,  would  you,  just  very,  very  briefly, 
explain  the  justification  for  recusing  yourself. 

Mr.  Bowles.  Yes,  sir. 

Senator  MURKOWSKI.  Yes,  very,  very  briefly. 

Mr.  Bowles.  There  were  two  issues  that  caused  me  to  feel  I 
should  recuse  myself.  First  of  all,  in  early  November  there  was  a 
tremendous  amount  of  publicity  that  was  in  all  of  the  national 
magazines  and  newspapers  where  David  Hale  was  making  these 
allegations  about  some  purported  connection  between  him  and  the 
President. 

Second 

Senator  MURKOWSKI.  So  what?  I  mean,  what  concern  did  you 
have  over  that? 

Mr.  Bowles.  I  had  been  appointed  to  the  President,  I  felt  close 
to  the  President,  even  though  I  hadn't  spent  a  lot  of  time  with  him. 
I  felt,  based  on  my  own  personal  judgment,  that  the  right  thing  for 
me  to  do  so  there  wouldn't  be  any  perception  of  impropriety,  was 
to  recuse  myself  from  that  matter. 

Senator  MuRKOWSKi.  When  you  did,  you  had  still  no  knowledge 
of  the  flow  of  information  concerning  this  matter? 

Mr.  Bowles.  I'm  sorry,  I  don't  understand  the  question,  sir. 

Senator  MURKOWSKI.  You  indicated  that  you  had  not  received  the 
memorandum  from  Mr.  Foren,  that  you  had  little  knowledge  of  the 
file,  and  that  you  may  have  been  briefed,  but  I  find 

Mr.  Bowles.  That's  not  what  I  said.  Senator. 

Senator  MURKOWSKI.  Tell  us  what  you  did  say. 

Mr.  Bowles.  I  was  briefed  in  mid-May.  I  said  I  do  not  remember 
receiving  the  one-  or  two-page  memorandums  that  Wayne  sent  to 
me,  although  he  very  well  could  have,  and 

Senator  MURKOWSKI.  You've  indicated  just  a  few  moments  ago 
that,  because  of  the  escalation  of  the  issue  of  Judge  Hale  and  the 
fraud  and  so  forth,  you  found  that  as  one  of  the  reasons  for  recus- 
ing yourself  because,  in  theory,  one  can  interpret  the  issue  as  be- 
ginning to  heat  up. 
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Mr.  Bowles.  No,  sir,  I  felt  it  was  a  proper  thing  for  me  to  do, 
period. 

Senator  Murkowski.  Because  of  the  escalation,  you  just  said  so. 

Mr.  Bowles.  That's  when  I  remember  reading  the  allegations 
that  Judge  Hale  was  making  about  a  connection  between  him  and 
the  President,  and  I  felt  the  proper  thing  for  me  to  do  was  to 
recuse  myself  from  all  decisionmaking  matters  as  it  related  to  Cap- 
ital Management. 

Senator  Murkowski.  That  was  a  major  reason  for  your  recusal? 

Mr.  Bowles.  I  said  there  were  two  reasons.  The  second  reason 
is  I  had  been  sensitized,  since  I  came  here,  about  how  important 
perception  is  in  this  town.  That  was  as  a  result  of  going  through 
this  health  care  brochure  matter  which  I  mentioned  earlier. 

Senator  MURKOWSKI.  I  find  the  second  reason  an  extraordinary 
interpretation  of  the  Washington  process.  If  you  are  talking  about 
a  health  memorandum  as  justification  for  recusing  yourself,  I  find 
that  pretty  hard  to  accept.  The  other  one  I  can  certainly  under- 
stand because,  clearly,  things  were  starting  to  heat  up  and  it  was 
very  convenient  from  your  point  of  view  to  recuse  yourself. 

Mr.  Bowles.  Senator,  I  had  never 

Senator  Murkowski.  Thank  you,  Mr.  Chairman.  I  have  no  fur- 
ther questions. 

The  Chairman.  Senator  Sarbanes. 

Senator  Sarbanes.  Mr.  Bowles,  my  perception  there  was  you 
were  not  allowed  to  fully  develop  your  answer  on  your  reasons  for 
recusing  yourself  in  response  to  Senator  Murkowski's  question.  I 
thought  you  were  trying  to  add  to  it  right  there  at  the  end.  Why 
don't  you  go  ahead  and  take  some  time  to  do  that. 

Mr.  Bowles.  I  don't  want  to  be  impolite  or  do  the  wrong  thing, 
but 

Senator  Murkowski.  That's  all  right.  I've  got  hard  skin. 

Senator  Sarbanes.  You  should  be  able  to  lay  out  a  full  answer 
and  not  be  cut  off  from  doing  so. 

Mr.  Bowles.  I  have  never  in  my  life  had  my  ethics  challenged 
and  when  we  prepared  this  health  care  brochure  to  convince  and 
educate  the  small  business  populace  about  the  health  care  plan, 
several  people  in  Congress  got  up  and  challenged  the  ethical  pro- 
priety of  that.  I  was  amazed.  We  tried  to  make  it  as  close  as  we 
could  to  what  had  already  been  done  for  the  NAFTA  brochure,  and 
that's  all  it  was. 

As  I  tried  to  tell  the  Senator,  that  showed  me  that  perception  in 
this  town  is  often  as  important  as  reality  is.  In  this  case,  I  didn't 
want  there  to  be  even  the  perception  that  I  had  done  anything  that 
was  improper,  or  would  do  anything  that  was  improper. 

Senator  SARBANES.  Senator  Moseley-Braun. 

OPENING  COMMENTS  OF  SENATOR  CAROL  MOSELEY-BRAUN 

Senator  Moseley-Braun.  Thank  you  very  much,  Mr.  Chairman. 
I  originally  had  thought  not  to  ask  any  questions  because  I  frankly 
believe  that  Mr.  Foren  and  Mr.  Bowles  have  responded  forthrightly 
to  the  Committee's  questions,  but  I  think  we  really  have  reached 
a  point  where  Mr.  Bowles  ought  to  be  given  the  opportunity  to  ex- 
pand further  on  a  couple  of  points  that  he  attempted  to  make,  the 
first  having  to  do  with  what  he  found  when  he  arrived  at  the  SBA 
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in  terms  of  backlog,  the  amount  of  paperwork,  and  the  condition  of 
the  agency  because  certainly  that  would,  I  think,  put  an  important 
context  on  the  matter  of  the  CMS  referral. 

Mr.  Bowles,  you  started  to  talk  about  what  you  found  when  you 
got  there  in  early  May,  and  I  think  you  ought  to  be  given  an  oppor- 
tunity to  continue  and  to  expand  on  that  response. 

Mr.  Bowles.  Thank  you,  Senator.  I  don't  have  much  to  add  other 
than  the  SBA  is  a  great  agency.  You  talk  about  a  place  that  I  was 
proud  to  have  a  chance  to  work  and  a  group  of  people  who  I  found 
were  ready  to  do  what  it  took  to  really  help  the  small  business 
owners  of  this  country,  I  mean,  it  was  a  great  experience  for  me. 
But  when  I  arrived  there — Wayne,  you  probably  remember  this — 
there  was  just  stacks  and  stacks  and  stacks  of  mail,  boxes,  re- 
quests, and  information  that  hadn't  been  processed  in  forever. 
That's  just  not,  as  a  businessperson,  something  that  I'm  willing  to 
live  with.  So  we  just  dug  into  it,  we  worked  nights,  we  worked  al- 
most all  weekends. 

We  did  what  it  took  to  bring  the  SBA  up  to  a  more  efficient, 
more  effective  organization.  Then  we  set  out  to  reorganize  the  SBA 
so  it  could  be  more  efficient,  more  effective,  by  flattening  the  size 
of  it,  downsizing  it,  and  trying  to  be  able  to  give  better  customer 
service.  Those  were  the  kinds  of  things  we  tried  to  do.  It  did  take 
an  enormous  amount  of  time. 

Senator  Moseley-Braun.  Given  the  fact  that  the  CMS  referral 
had  been  something  that,  I  guess — even  the  conversation  with  Mr, 
Foren  happened  the  day  before  you  were  confirmed  in  which  he 
asked  for  permission  to  go  forward  with  the  referral? 

Mr.  Bowles.  Senator,  I  honestly  don't  remember  that  conversa- 
tion. I  would  like  to  be  able  to  verify  it  because  it  makes  me  sound 
good,  but  I  just  don't  remember  it. 

Senator  Moseley-Braun.  I  guess  the  question  then  is  in  terms 
of  this  particular  issue  in  the  scheme  of  things  that  you  found  at 
the  SBA,  was  it  number  one  priority,  two  priority,  or  three  prior- 
ity? On  your  list  of  priorities,  where  would  you  say  this  issue  fell? 

Mr.  Bowles.  Senator,  you  and  Senator  Bond  both  know  a  lot 
about  the  SBA  because  you  serve  on  the  Small  Business  Commit- 
tee, but  if  you  think  about  what  the  SBA  does — and  I'll  do  this  very 
quickly  because  I  don't  want  to  waste  your  time — we  have  a  finan- 
cial operation  that  has  a  7(a)  lending  program  which  puts  about  $6 
billion  to  $8  billion  of  money  out.  We  have  a  504  and  a  503  pro- 
gram which  puts  long-term  capital  out.  We  have  a  working  capital 
line  of  credit  and  an  export  revolving  line  of  credit  which  Wayne 
helped  us  fix  up.  We  have  the  SBIC  program  and  the  SSBIC  pro- 
gram. That's  just  under  the  finance  operation. 

Then,  under  business  development,  we  have  the  business  infor- 
mation centers  and  the  small  business  development  centers  which 
are  throughout  the  country.  We  have  operations  on  lots  of  college 
campuses. 

We  also  have  a  disaster  assistance  program  which  nobody  knows 
the  SBA  is  involved  in,  but  every  time  there  is  a  disaster,  we  are 
the  people  that  take  care  of  the  homes  and  businesses  that  get  hurt 
in  disasters.  We  have  a  procurement  operation  that  procures  over 
$60  billion  of  Government  contracts  for  small  businesses,  and  the 
8(a)  program  which  is  part  of  the  procurement  operation. 
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You  have  the  budget  to  deal  with,  you  have  the  personnel  to  deal 
with,  and  you  have  the  reorganization  to  deal  with.  Outside  of  that, 
I  had  the  responsibility  in  the  NAFTA,  I  had  responsibility  on  the 
health  care  plan,  I  had  responsibility  for  the  Midwest  floods.  All  of 
those  outside  activities  took  a  lot  of  time. 

Senator  Moseley-Braun.  Thank  you  very  much,  Mr.  Bowles. 

The  Chairman.  Senator  Sarbanes,  do  you  have  anyone  else? 

Senator  Bond. 

OPENING  COMMENTS  OF  SENATOR  CHRISTOPHER  S.  BOND 

Senator  Bond.  Thank  you  very  much,  Mr.  Chairman. 

I  guess  I  should  start  out  by  saying  Mr.  Bowles  will  recall,  I  be- 
lieve, I  was  one  of  the  ones  who  raised  the  question  about  the 
health  care  memorandum  which  I  felt  was  inappropriate  in  a  politi- 
cal document,  so  we  have  discussed  that  aspect  before. 

Mr.  Bowles,  I'm  not  sure  I  heard  in  prior  discussion  or  in  your 
deposition,  when  did  you  first  learn  that  there  might  be  some  con- 
nection between  Capital  Management  Services,  David  Hale,  and 
the  President  and  the  First  Lady? 

Mr.  Bowles.  The  first  I  remember  of  it  is  when  these  allegations 
were  in  the  newspaper.  I  don't  remember  them  before  that. 

Senator  BOND.  Now,  about  what  time  was  that? 

Mr.  Bowles.  I  believe  that  was  in  November  1993. 

Senator  Bond.  What  was  the  date  of  David  Hale's  indictment? 

Mr.  FOREN.  It  was  about  the  23rd  of  September. 

Senator  Bond.  About  September,  so  it  came  out  in  the  news- 
paper then.  You  did  not  know  at  the  time  that  there  was  poten- 
tially some  connection  between  the  Clintons  and  CMS  in  the  spring 
of  1993? 

Mr.  Bowles.  I  don't  remember  an3rthing  that  I  would  have  con- 
sidered— I  don't  remember  anything  to  begin  with  and  I  guess  if  I 
heard  something,  I  didn't  think  it  was  credible. 

Senator  Bond.  Mr.  Foren,  you  were  questioned  by  the  staff  of  the 
Small  Business  Committee  on  Capital  Management  Services  and 
David  Hale  prior  to  May  5,  were  you  not?  Had  you  not  been  ques- 
tioned by  Mr.  Ball  and  others  about  Capital  Management  Services? 

Mr.  FOREN.  We  had  had  some  discussions  prior  to  that  date,  yes. 

Senator  BOND.  Did  you  know  at  that  time  of  the  potential  rela- 
tionship between  Judge  Hale,  Capital  Management  Services,  and 
the  Clintons? 

Mr.  FOREN.  No,  I  was  not  aware  of  the  allegations  until  I  read 
them  in  the  newspaper,  very  frankly,  which  would  have  been  about 
the  time  they  were  made. 

In  May,  prior  to  the  time  I  made  the  referral,  my  total  focus  was 
on  the  noncash — the  1992  transactions,  capital  increase,  request  for 
leverage,  and  what  appeared  to  be  unfolding,  as  of  May,  as  per- 
petration of  a  fraud  on  the  agency. 

That  was  my  total  focus.  I  had  no  knowledge  of  anything  relative 
to  the  allegations  concerning  Master  Marketing  and  so  forth  until 
I  saw  it  in  the  newspaper. 

Senator  Bond.  Mr.  Shepperson,  you  mentioned  questions  during 
the  transition  period  from  Mr.  Stephanopoulos  about  the  SBIC  in 
Arkansas.  What  were  those  questions,  what  issue  was  raised? 
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Mr.  Shepperson.  My  recollection  was  that  Mr.  Stephanopoulos 
had  contacted  the  Associate  Deputy  Administrator,  who,  again,  was 
in  that  level  between  Erskine  and  Wayne. 

Mr.  Bowles.  I  wasn't  there  then. 

Mr.  Shepperson.  I  know.  That's  correct.  He  had  contacted  him 
during  this  interim  time  inquiring  about  our  program.  He  indicated 
that  the  Administration  was  aware  of  this  program  and  that  it  had 
been  successful  in  helping  small  businesses  in  Arkansas.  Mr.  Foren 
is  the  one  that  conveyed  the  information  to  me,  as  I  recall,  that  Mr. 
Stephanopoulos  was  questioning  Mr.  Foren's  ability  to  manage  the 
program  and  how  effective  the  program  had  been,  and  that  they 
were  very  interested  in  this  program,  in  utilizing  the  SBIC  pro- 
gram, which  was  nice  to  hear. 

Senator  Bond.  But  you  did  not  at  that  time  learn  an3rthing  about 
any  possible  connections? 

Mr.  Shepperson.  Oh,  no,  no. 

Senator  Bond.  Mr.  Foren,  you  did  not  learn  an3rthing  about  those 
connections  at  that  time? 

Mr.  Foren.  At  that  time,  no. 

Senator  Bond.  Mr.  Bowles,  this  letter  of  April  11,  1994,  you 
wrote  to  Congresswoman  Meyers,  what  generated  that  letter? 

Mr.  Bowles.  I  believe  she  sent  a  letter  to  the  SBA. 

Senator  Bond.  Did  she  send  a  letter,  or  did  she  have  a  telephone 
conversation? 

Mr.  Bowles.  I'm  sorry.  I'm  just  not  positive.  I  don't  know.  I 
thought  she  had  sent  a  letter.  I  just  don't  know. 

Senator  Bond.  I'd  ask  the  Counsel,  do  we  have  a  letter? 

Mr.  Chertoff.  I  don't  think  there  is  a  letter,  Senator.  I  think  it 
was  an  oral  question. 

Senator  Bond.  I  have  talked  to  Congresswoman  Meyers  and  the 
chief  of  her  staff  today.  They  seem  to  recollect  it  was  an  oral  com- 
munication. Did  they  ask  specifically,  had  you  reviewed  the  Capital 
Management  file? 

Mr.  Bowles.  I'm  sorry.  I  don't  remember,  sir. 

Senator  Bond.  You  did  either  draft  or  edit  this  letter  to  make 
sure  it  was  fully  accurate? 

Mr.  Bowles.  I  edited  it.  That's  correct,  sir. 

Senator  Bond.  At  the  time  you  did  that,  you  knew  that  you  had 
received  a  briefing  on  the  draft  indictment  of  Mr.  Hale.  You  had 
received  that  memorandum,  had  you  not? 

Mr.  Bowles.  Senator  Bond,  just  to  be  clear,  these  are  the  things 
I  do  remember:  I  remember  being  briefed  on  May  15.  I  remember 
a  discussion  with  Marty  Teckler  in  late  September.  In  between 
those  two,  I  have  been  shown  in  my  deposition  two  memorandums 
that  were  sent  to  me,  one  is  one  or  two  pages  and  the  other  is 
about  the  same.  I  don't  question  those  were  sent  to  me;  I  simply 
do  not  remember  receiving  them  in  light  of  everything  else  I  got. 

That  is  the  extent  of  it.  Then  I  remember  a  discussion  with  the 
General  Counsel  in  November.  That's  all  I  remember. 

Senator  Bond.  Do  you  remember  you  were  told  to  give  a  heads- 
up  to  the  White  House? 

Mr.  Bowles.  That  was  the  discussion  with  Mr.  Teckler  in  Sep- 
tember, yes. 
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Senator  Bond.  That  was  the  only  time  anybody  had  told  you  to 
give  a  heads-up  to  the  White  House  because  you  had  never  heard 
that  term  before? 

Mr.  Bowles.  I  had  never  heard  that  term  used  in  my  life  before 
that.  I  didn't  even  know  what  it  meant. 

Senator  Bond.  You  also  found  that  Mr.  Spotila  had  turned  over 
documents  to  the  White  House;  is  that  correct? 

Mr.  Bowles.  After  those  documents  were  sent  to  the  White 
House,  Mr.  Spotila  informed  me  of  that  and  I  immediately  said 
look,  I  don't  know  if  this  is  right  or  wrong,  good  or  bad,  up  or  down, 
but  you  better  check  with  somebody  with  the  Justice  Department 
to  see  if  it's  OK.  To  the  best  of  my  knowledge,  he  readily  agreed 
to  do  so  and  did  that,  and  the  documents  were  returned. 

Senator  Bond.  I  find  it  difficult  to  square  that  handling  of  the 
Capital  Management  Services  case  with  your  statement  that  Cap- 
ital Management  has  been  treated  in  the  same  manner  as  all  such 
other  cases.  Were  there  any  other  cases  where  there  was  a  heads- 
up  to  the  White  House  and  documents  turned  over  to  the  White 
House? 

Mr.  Bowles.  Senator  Bond,  I  don't  ever  remember  giving  the 
White  House  a  heads-up,  number  one.  Number  two,  I  believe  this 
was  handled  appropriately  in  all  ways.  We  could  not  have  cooper- 
ated more  in  the  investigation  into  this  or  the  prosecution  of  this 
matter. 

I  think  Mr.  Foren  did  a  superior  job  in  managing  this  transaction 
and  I  think  we  cooperated  with  all  of  the  legal  authorities  and  the 
investigating  authorities  who  were  looking  into  it.  I  don't  know  how 
we  could  have  done  any  more. 

Senator  Bond.  When  you  stated  that  you  have  never  reviewed 
the  Capital  Management  file,  you  knew  at  the  time  that  you  had 
had  extensive  briefings,  you  had  reviewed  the  indictment,  hadn't 
you? 

Mr.  Bowles.  No,  sir,  that  is  not  correct.  I  do  not  believe  I  would 
call  what  I  had  had  extensive  briefings.  I  remember  the  May  brief- 
ing, and  I  remember  the  discussion  with  Mr.  Teckler.  I  had  been 
shown  two  small  memorandums  which  were  sent.  I  think  I  had 
been  briefed  in  a  manner  that  was  appropriate  for  someone  in  my 
position. 

Senator  Bond.  The  statement,  "I  have  never  reviewed  the  Cap- 
ital Management  file,"  in  my  view  would  seem  to  preclude  even  the 
kind  of  information  that  you  now  recall  having  received. 

Mr.  Bowles.  I  apologize  for  that.  It  certainly  wasn't  intended  to. 

Senator  BOND.  Mr.  Foren,  did  you  review  this  letter  of  April  11, 
1994,  which  Mr.  Bowles  sent  to  Congresswoman  Meyers? 

Mr.  Foren.  No,  I  did  not. 

Senator  Bond.  In  light  of  your  experiences  in  this  case,  do  you 
believe,  had  you  seen  that  letter,  it  would  have  been  fair  to  say 
that  Capital  Management  has  been  treated  in  the  same  manner  as 
all  such  other  cases? 

Mr.  Foren.  From  my  perspective,  that  is  true. 

Senator  Bond.  But  not  from  the  perspective  of  the  other  matters 
which  have  gone  on? 

Mr.  Foren.  The  comment  is  made,  "briefed  the  White  House."  I 
don't  know  of  any  other  case  that  fits  that  description,  but  from  a 
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program  management  perspective,  it  was  treated  just  like  any 
other  case. 

Senator  Bond.  As  far  as  reviewing  the  Capital  Management  file, 
you  provided  Mr.  Bowles  the  full  information  on  the  Capital  Man- 
agement case  even  though  you  did  not  sit  down  and  go  through  the 
file  paper  by  paper  with  him;  is  that  correct? 

Mr.  FOREN.  Right,  that  is  true.  I  didn't  go  through  the  file  myself 
and  I  felt  that  the  information  that  he  was  provided  was  appro- 
priate for  somebody  of  Erskine's  position. 

Senator  BOND.  Thank  you,  Mr.  Foren. 

I  see  my  time  is  up,  Mr.  Chairman. 

The  Chairman.  Senator  Sarbanes. 

Senator  Sarbanes.  Mr.  Foren,  how  long  were  those  memos  you 
sent  to  Mr.  Bowles  over  the  summer? 

Mr.  Foren.  How  long  were  they? 

Senator  Sarbanes.  Yes. 

Mr.  Foren.  A  couple  of  pages. 

Senator  Sarbanes.  Each  was  a  couple  of  pages? 

Mr.  Foren.  Yes. 

Senator  Sarbanes.  The  one  in  May  was  a  couple  of  pages;  right? 

Mr.  Foren.  Yes.  The  one  on  the  19th  may  have  been  three  pages. 

Senator  SARBANES.  Mr.  Bowles,  I  don't  think  you  ought  to  apolo- 
gize for  making  the  statement  that  you  never  reviewed  the  Capital 
Management  file.  It  seems  clear  to  me  that  you  didn't  review  the 
Capital  Management  file. 

Mr.  Bowles.  I  wasn't  apologizing  for  making  the  statement.  I  be- 
lieve the  statement  was  correct.  What  I  was  apologizing  to  Senator 
Bond  for  was  if  it  misled  him  in  any  way,  shape,  form,  or  fashion, 
that  certainly  was  not  my  effort  at  any  time  in  this  whole  matter. 

Senator  Sarbanes.  I  accept  that.  I  think  that's  correct.  I  think 
this  is  an  accurate  statement,  and  I  don't  think  an  effort  should  be 
made  to  turn  it  into  anjdhing  else. 

It  seems  to  me  you  got,  in  effect,  very  summary  briefings  about 
Capital  Management,  and  if  there  is  any  suggestion  that  you  were 
into  the  file  and  heavily  into  the  case,  I  think  that's  completely 
wrong.  Isn't  that  the  case,  you  weren't  heavily  into  this  case? 

Mr.  Bowles.  No,  sir,  I  was  not. 

Senator  Sarbanes.  Did  you  perceive  him  to  be  heavily  into  the 
case,  Mr.  Foren? 

Mr.  Foren.  No,  I  did  not. 

Mr.  Ben-Veniste.  Indeed,  Mr.  Foren,  if  I  understand  your  testi- 
mony, the  briefings  that  you  gave,  to  the  extent  they  were  brief- 
ings, and  the  material  that  you  provided  were  initiated  by  you  and 
not  at  the  request  of  Mr.  Bowles? 

Mr.  Foren.  That  is  correct.  The  only  one  that  may  have  been  ini- 
tiated at  his  request  was  the  two-page  outline  that  I  provided  on 
May  5. 

Mr.  Ben-Veniste.  But  other  than  those  two  pages,  everything 
else  that  you  have  testified  about  in  terms  of  your  communication 
with  Mr.  Bowles  on  these  subjects  was  initiated  by  you? 

Mr.  Foren.  That's  true. 

Mr.  Ben-Veniste.  And  appropriately  so  from  your  point  of  view. 

Mr.  Foren.  That's  true. 

Mr.  Ben-Veniste.  I  have  nothing  further. 
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Senator  Sarbanes.  OK.  Mr.  Chairman. 

The  Chairman.  Let  me  ask  you  something  quickly.  Tell  me  about 
the  draft  indictment.  Why  did  you  make  that  available,  Mr.  Foren? 
What  was  your  thinking  behind  that? 

Mr.  FOREN.  It  was  a  document  that  I  attached  to  the  memoran- 
dum that  went  up.  It  was  just  a  piece  of  information  I  felt  was  ap- 
propriate for  him  to  be  aware  of. 

The  Chairman.  Had  you  ever  done  that  before? 

Mr.  FOREN.  I  am  not  sure  that  I  had  draft  indictments.  Indict- 
ments come  to  my  attention  on  particular  cases. 

The  Chairman.  How  did  that  particular  draft  indictment  come  to 
your  attention? 

Mr.  FOREN.  It  would  have  been  provided  to  me  by  my  Deputy, 
Ned  Shepperson. 

The  Chairman.  Mr.  Shepperson,  had  you  ever  sent  a  draft  indict- 
ment to  Mr.  Foren  or  to  any  other  Deputy  of  the  SBA? 

Mr.  Shepperson.  I  believe  this  is  the  first  time  that  I  had  ever 
received  a  draft  indictment  in  this  form,  and  I  have  noted  on  the 
top  here  that  it  was  sent  to  me — or  sent  to  us — I'm  not  sure  if  it 
came  to  me  or  if  it  came  to  one  of  the  staff,  but  I  wrote  on  the  top 
"received  from  the  Assistant  U.S.  Attorney,  5:30  p.m.,  August  5, 
1993." 

The  Chairman.  So  there  had  never  been  an  occasion  that  you 
were  aware  of  or  at  least  you  had  never  received  a  draft  indictment 
from  an  Assistant  U.S.  Attorney? 

Mr.  Shepperson.  That's  correct. 

The  Chairman.  This  was  the  first  time? 

Mr.  Shepperson.  Yes. 

The  Chairman.  This  is  unusual? 

Mr.  Shepperson.  Very  unusual. 

The  Chairman.  Therefore,  you  get  this  indictment,  then  send  it 
over  to  Mr.  Foren,  your  boss 

Mr.  Shepperson.  That's  correct. 

The  Chairman.  — because  this  was  unusual? 

Mr.  Shepperson.  That's  correct. 

The  Chairman.  All  right.  Do  you  know  who  the  Assistant  U.S. 
Attorney  was? 

Mr.  Shepperson.  I  believe  it  was  a  man  by  the  name  of  Fletcher. 
I  think  his  name  is  on 

The  Chairman.  Had  he  communicated  with  you  earlier  or  spoken 
to  you  with  respect  to  this? 

Mr.  Shepperson.  I  had  not  spoken  to  him,  but  both  members  of 
the  Office  of  General  Counsel — I  believe  Mark  Stephens'  name  was 
mentioned — had  spoken  to  him,  as  had  Mr.  Newell  of  our  staff.  He 
had  been  in  contact  with  him  requesting  information  following  the 
referral,  and  the  information  started  to  flow  together  with  the  FBI 
investigation.  He  had  contacted  us  requesting  some  additional  in- 
formation which  the  staff  promptly  provided. 

The  Chairman.  That's  not  unusual. 

Mr.  Shepperson.  No. 

The  Chairman.  Sure,  but  what  you  are  saying  is  this  is  the  first 
time  you  were  ever  sent  a  draft  indictment.  Was  a  memo  attached 
to  the  draft  indictment? 
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Mr.  Shepperson.  I  believe  I  received  it  in  the  evening  and  I  just 
took  it  over  and  gave  it  to  Mr.  Foren  who  said  we  need  to  pass  this 
on  up  the  Une  and  let  people  know.  So  that's  what  we  did,  so  that, 
again,  no  one  would  be  surprised  when  this  took  place. 

The  Chairman.  Mr.  Stephanopoulos  spoke  to  you  with  respect  to 
the  program,  the  SBIC  and  its  effectiveness? 

Mr.  Shepperson.  He  didn't  speak  to  me.  He  had  spoken  to  Mr. 
Stanley,  who  was  the  Associate  Deputy  Administrator. 

The  Chairman.  Mr.  Stanley  reported  this  to  you? 

Mr.  Shepperson.  As  I  recall,  it  was  either  discussed  in  a  Monday 
morning  staff  meeting  or  one  of  the  8:15  staff  meetings  we  had 
every  day. 

The  Chairman.  Mr.  Foren,  do  you  recall  that? 

Mr.  Foren.  I  recall  the  discussion. 

The  Chairman.  Let  me  ask  you  this.  You  were  advised  by  Mr. 
Stanley — and  if  I  phrase  this  the  wrong  way,  let  me  know — that 
the  Administration  basically  was  interested  in  this  program  be- 
cause it  had  proven  to  be  effective  in  Arkansas?  Is  that  a  fair  sum- 
mary? 

Mr.  Foren.  What  I  recall  was  that  2  weeks  after  the  election, 
Mitchell  Stanley  came  to  my  office  and  said  he  had  just  received 
a  call  from  George  Stephanopoulos  wanting  to  know  about  the 
SBIC  program  and  how  it  was  being  managed,  and  he  wanted  to 
know  about  its  current  manager. 

The  Chairman.  Mr.  Shepperson  recalls  something  about  it  being 
an  effective  program  in  Arkansas.  Do  you  recall  anything  about 
that? 

Mr.  Foren.  I  don't  recall. 

The  Chairman.  Mr.  Shepperson,  you  recall  that? 

Mr.  Shepperson.  That's  my  recollection. 

The  Chairman.  OK.  That's  your  recollection.  Mr.  Foren,  just  one 
other  question.  Do  you  know  how  many  SBIC's  there  were  in  Ar- 
kansas? 

Mr.  Foren.  There  were  three  or  four.  Several  of  them  had  been 
transferred  to  liquidation.  I  don't  know  the  current  status,  but  I 
know  most  of  them  were  transferred  to  liquidation. 

The  Chairman.  Do  you  mean,  when  you  say  transferred  to 
liquidation 

Mr.  Foren.  They  defaulted  on  their  securities  or  violated  the  reg- 
ulations, and  we  foreclosed  collateral 

The  Chairman.  So  they  were  no  longer  operating? 

Mr.  Foren.  That's  right.  There  may  be  one,  but  no  more  than 
one. 

The  Chairman.  How  many  were  there  in  1992? 

Mr.  Foren.  There  would  have  been  a  couple. 

The  Chairman.  A  couple.  OK.  Thank  you  very  much. 

Senator  Bond. 

Senator  Bond.  Thank  you,  Mr.  Chairman.  I  just  wanted  to  make 
a  point.  A  distinguished  colleague  from  Maryland  disagreed  with 
my  interpretation  of  the  letter  of  April  11  where  Mr.  Bowles  said 
that  the  statement  "I  have  never  reviewed  the  Capital  Manage- 
ment file"  is  true  and  accurate.  I'm  reminded  of  the  story  of  two 
men  lost  in  a  balloon,  in  a  fog,  who  come  down  near  to  the  earth 
and  ask  a  man  on  the  ground  where  they  are.  He  replies  you're  up 
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in  a  balloon.  One  of  the  men  in  the  balloon  turns  to  the  other  and 
says  that  man  must  be  a  lawyer,  and  the  other  asks  how  can  you 
tell?  He  said  because  the  statement  was  absolutely  true  and  totally 
worthless. 

I  think  the  problem  with  this  letter  that  I  see,  Mr.  Chairman,  is 
that  the  statement  "I  have  never  reviewed  the  Capital  Manage- 
ment file"  tends  to  suggest  a  lack  of  involvement  that  is  not  con- 
sistent with  the  information  we've  received.  I'd  like  to  ask  Mr. 
Foren  just  a  couple  of  questions  for  use  later  on,  apart  from  this. 

You  stated  in  your  deposition  that,  I  believe  it  was  June  14, 
1993,  you  received  a  call  from  the  FBI  about  Madison  Guaranty. 
Do  you  recall  that? 

Mr.  FoREN.  Our  staff  did.  The  FBI  agent  assigned  to  the  case, 
and  I  don't  recall  his  name,  called 

Senator  Bond.  Would  that  be  David  Reign? 

Mr.  FoREN.  It  could  well  have  been.  The  FBI  agent  assigned  to 
the  case  called  Joe  Newell,  who's  the  Director  of  Operations  or  In- 
vestment, depending  on  when  it  was,  and  asked  for  specific  infor- 
mation relative  to  Capital  Management. 

Senator  Bond.  Do  you  know  what  transactions  the  FBI  was  look- 
ing into  at  the  time? 

Mr.  FOREN.  I  don't  know  the  specific  transactions. 

Senator  BOND.  Do  you  know  who  might  have  been  the  subject  of 
inquiry  in  that? 

Mr.  FOREN.  No,  I  don't,  although  I  do  recall  that  as  a  result  of 
the  discussions  between  he  and  my  staff,  I  was  informed  that  he 
was  very  pleased  to  get  the  Capital  Management  case  because  he 
said  "it  provides  missing  pieces  to  the  puzzle  in  the  Madison  Guar- 
anty case."  So  they  must  have  been  looking  at  the  1986  trans- 
actions. 

Senator  Bond.  There's  discussion  about  the  fraudulent  activities 
of  Judge  Hale  earlier  on,  but  is  it  not  true,  Mr.  Foren,  that  one 
could  argue  that  the  beneficiaries  of  these  fraudulent  transactions, 
the  shuffling  of  assets  to  cover  up  the  nonperforming  nature  of  the 
loans,  were,  in  fact,  the  borrowers  themselves?  Is  that  not  a  fair 
assessment? 

Mr.  FOREN.  You're  assuming  that  these  are  arm's-length  trans- 
actions. If  they're  arm's-length  transactions,  then  you  would  have 
to  co-opt  the  borrowers  and  I  think  in  many  cases  you'll  find  there 
was  really  no  small  business  concern  there,  that  these  were  merely 
paper  transactions.  In  one  case  there  was  a  legitimate  small  busi- 
ness concern  involved.  Supposedly,  the  check  was  cut  and  he  was 
going  to  get  his  $300,000,  but  then  the  money  was  drawn  back  and 
he  never  really  got  the  money.  The  loan  remained  on  the  books  as 
a  loan,  reported  to  us  as  a  loan  in  financing,  and  the  borrower 
never  really  did  get  the  money. 

Senator  BOND.  When  there's  discussions  of  the  crooked  judge,  it 
takes  two  to  tango,  there  was  more  than  one  crooked  person  in  the 
scheme? 

Mr.  FoREN.  Absolutely,  it  would  appear. 

Senator  Bond.  Who  would  those  other  people  be  that  would  ap- 
pear to  be  part  of  that  scheme? 

Mr.  FoREN.  I  don't  have  all  of  that  knowledge,  but  it  would  ap- 
pear some  of  the  other  participants 
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Senator  BOND.  The  borrowers? 

Mr.  FOREN.  Yes,  Stephen  Smith,  who  has  pled  guilty.  He  had  a 
communications  company.  He  pled  guilty  to  false  statements  to  the 
Government. 

Senator  BOND.  Mr.  McDougal 

Mr.  FOREN.  Others  have  done  the  same  thing. 

Senator  Bond.  These  loans  were  being  made  to  people  like  Mr. 
McDougal  and 

Mr.  Foren.  Jim  Guy  Tucker. 

Senator  Bond.  — Jim  Guy  Tucker? 

Mr.  Foren.  Right. 

Senator  Bond.  Mr.  Bowles,  you  commended  Mr.  Foren  but  he 
was  reassigned.  Why  was  that? 

Mr.  Bowles.  I  think  there  were  a  couple  of  reasons  why  he  was 
reassigned.  I  always  felt  Wayne's  principal  strength  was  in  project 
management.  Wayne  had  done  what  I  considered  to  be  a  phenome- 
nal job  on  developing  the  new  participating  preferred  security  at 
the  SBIC  program,  which  has  truly  revolutionized  that  program 
and  made  it  work  because  now,  as  you  know.  Senator  Bond,  you 
no  longer  have  a  mismatch  of  sources  and  uses  of  funds. 

That  was  an  enormous  step.  That,  I  believe,  combined  with  the 
50  percent  reduction  in  the  capital  gains  tax  for  investments  and 
new  start-up  small  businesses  that  got  through  the  last  session  of 
Congress,  I  believe  those  two  things  combined  can  really  do  an 
awful  lot  to  help  generate  the  venture  capital  that  small  businesses 
need.  He  did  a  great  job  in  developing  that  program.  After  he  was 
reassigned — was  it  the  export  revolving  line  of  credit  or  the  work- 
ing capital  line  of  credit? 

Mr.  Foren.  Export,  it's  one  and  the  same. 

Mr.  Bowles.  We  had  a  working  capital  line  of  credit  program  at 
the  SBA  that  simply  just  didn't  work.  It  was,  as  you,  I  think,  know, 
Senator  Bond,  it  was  a  term  loan  disguised  as  a  revolving  credit, 
and  I  needed  someone  to  take  that  program  and  to  really  make  it 
work.  Wayne  had  the  kind  of  ability  to  work  through  the  bureau- 
cratic structure — you  have  to  here  in  town — to  make  a  program 
that  really  could  help  the  small  business  owners. 

So  I  felt  that  was  where  his  best  strengths  were.  I  think  there 
were  some  in  the  agencies  that  felt  he  had  other  management 
shortcomings.  I  don't  remember  now  totally  what  they  were,  but  I 
think  he  went  before  a  review  committee,  and  they  decided  the  best 
thing  to  do  was  to  transfer  him  over  here. 

Senator  Bond.  Mr.  Chairman,  I  see  my  time  has  expired. 

The  Chairman.  I'll  give  you  additional  time  with  the  consent  of 
the  Minority  if  you're  going  to  finish  it  up. 

Senator  Bond.  I  just  wondered  if  anyone  wishes  to  add  any  clari- 
fication to  that. 

The  Chairman.  I  guess  he's  asking  you,  Mr.  Foren,  if  you  would 
like  to  add  anything  to  that? 

Mr.  Foren.  I  recall  the  circumstances  a  little  different  than  that. 
While  I  certainly  do  appreciate  Erskine's  commendation  relative  to 
the  programs  and  the  changes  that  were  made,  an  event  occurred 
in  October  where  there  was,  I  guess,  a  difference  of  opinion  as  to 
a  specific  case,  and  I  was  reassigned. 

The  Chairman.  A  specific  case? 
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Mr.  FOREN.  A  specific  case,  yes. 

Mr.  Bowles.  I  agree,  that  was  another  one  of  the  matters  that 
came  up. 
The  Chairman.  I  don't 


Senator  Bond.  Mr.  Chairman,  it's  an  area  that  is  tangential.  I 
think  there  are  some  points  to  be  made  there  but  not  in  the  context 
of  this  hearing,  and  I  would  just  say  I  believe  Mr.  Foren  has  been 
an  outstanding  servant  in  the  Small  Business  Administration. 
We're  sorry  to  have  lost  him,  and  I  think  he  has  done  a  good  job 
throughout. 

Mr.  FoREN.  Thank  you. 

The  Chairman.  I  think  he's  been  an  excellent  witness  as  well, 
and  I  want  to  commend  him  for  his  services.  I  believe  that  Mr. 
Chertoff  has  several  questions.  I  would  go  to  Senator  Sarbanes,  but 
let  me  suggest  that  we  let  Mr.  Chertoff  ask  his  several  questions 
and  then,  if  you  feel  it's  necessary,  ask  any  others  just  in  the  inter- 
est of  moving  the  process  along. 

Mr.  Chertoff. 

Mr.  Chertoff.  Thank  you,  Mr.  Chairman.  I  just  have  a  couple 
of  questions. 

Mr.  Bowles,  just  on  the  issue  of  when  you  decided  you  would 
recuse  yourself  at  least  informally,  is  it  your  testimony  that,  put- 
ting aside  this  health  care  matter,  it  was  the  understanding  that 
the  President's  name  had  been  brought  into  this  that  caused  you 
to  pull  the  trigger  on  recusal? 

Mr.  Bowles.  There  were  two  things,  and  they  were  both  of,  I 
would  say,  almost  equal  importance;  the  health  care  matter  and 
the  fact  that  these  allegations  were  in  the  newspaper  that  I  read. 
I  just  didn't  want  to  give  even  the  perception  of  impropriety.  I 
thought  it  was  the  right  thing  for  me  to  do. 

Mr.  Chertoff.  The  allegations  in  the  newspaper  came  out  in 
September  1993,  around  the  time  that  Mr.  Hale  was  indicted.  You 
recused  yourself  in  November,  2  months  later. 

Mr.  Bowles.  Mr.  Chertoff,  the  first  newspaper  articles  I  remem- 
ber seeing  were  in  November,  I  believe.  I  could  be  wrong  about 
that,  but  that's  the  first  ones  I  remember. 

Mr.  Chertoff.  Now,  Mr.  Foren,  I  just  want  to  ask  you  because 
you  were  the  other  person  involved  in  discussing  the  Capital  Man- 
agement case  with  Mr.  Bowles,  and  this  goes  back  to  the  letter  that 
Senator  Bond  talked  about  to  a  Congresswoman.  Specifically  that 
line  where  Mr.  Bowles  indicates  or  volunteers  that  he  has  not  re- 
viewed the  file. 

Would  you  agree  with  me,  Mr.  Foren,  that  although  you  had  not 
physically  provided  him  with  the  file  for  review,  he  had  been  fully 
briefed  and  that  although  he  literally  did  not  review  the  file,  as  a 
practical  matter,  he  was  knowledgeable  about  what  was  in  the  file? 

Mr.  Foren.  Of  the  issues  that  were  on  the  table  before  us,  I  be- 
lieve so. 

Mr.  Chertoff.  I  have  nothing  further,  Mr.  Chairman. 

The  Chairman.  I  want  to  thank  the  panel 

Senator  Sarbanes.  Mr.  Chairman,  I  think  the  record  ought  to  re- 
flect the  fact  that  while  there  was  an  article  apparently  in  Arkan- 
sas in  September  about  a  judge  expects  to  be  indicted  in  SBA 
loans,  the  articles  that  really  talked  about  the  alleged  connections, 
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which  Mr.  Bowles  reacted  to,  appeared  on  November  2  in  The 
Washington  Post,  The  New  York  Times,  and  perhaps  elsewhere. 
Those  are  the  only  ones  I  have  here  before  me,  and  those  were  very 
extended  discussions  with  Judge  Hale,  much  of  it,  I  think,  stem- 
ming off  of  Hale's  talking  with  newspaper  reporters,  as  I  under- 
stand it,  but,  in  any  event,  the  level  of  visibility  was  dramatically 
different  between  the  September  instance  and  the  November  in- 
stances. 

The  Chairman.  I  want  to  thank  the  panel.  Mr.  Foren,  Mr. 
Bowles,  Mr.  Shepperson,  thank  you.  We  will  at  this  time  swear  in 
the  witnesses  in  the  interest  of  time  for  the  second  panel.  I'd  ask 
them  to  step  forth.  Mr.  Lindsey,  Mr.  Eggleston  and  Mr.  Spotila. 

Gentlemen,  please  rise  for  purposes  of  taking  the  oath. 

[Whereupon,  Bruce  Lindsey,  Neil  Eggleston,  and  John  Spotila, 
accompanied  by  Martin  Teckler,  were  called  as  witnesses  and,  hav- 
ing first  been  duly  sworn,  were  examined  and  testified  as  follows:] 

The  Chairman.  At  this  time  the  Committee  would  be  pleased  to 
receive  any  statements  that  you  might  have. 

Mr.  Lindsey. 

SWORN  TESTIMONY  OF  BRUCE  R.  LE>JDSEY 

ASSISTANT  TO  THE  PRESIDENT 

DEPUTY  WHITE  HOUSE  COUNSEL,  SENIOR  ADVISOR 

AND  DIRECTOR  OF  PRESIDENTIAL  PERSONNEL 

Mr.  Lindsey.  Mr.  Chairman,  I  do  not  have  a  formal  statement, 
but  my  name  is  Bruce  Lindsey.  I'm  Assistant  to  the  President  and 
Deputy  White  House  Counsel.  I  appeared  before  this  Committee 
August  8,  1995,  in  connection  with  the  previous  phase  of  its  inves- 
tigation. 

It  is  my  understanding  that  I've  been  called  to  testify  today  in 
connection  with  the  Committee's  investigation  of  what  has  been  de- 
scribed generally  as  the  Washington  phase  of  this  investigation. 

I  previously  appeared  before  the  Senate  Banking  Committee  on 
August  4,  1994,  to  answer  questions  on  that  subject.  I've  had  my 
deposition  taken  at  some  length  by  the  Committee  on  the  subject 
on  three  occasions,  on  July  21,  1994,  on  November  3,  1995,  and 
again  on  November  21,  1995.  To  the  extent  that  there  are  ques- 
tions that  I've  not  previously  been  asked  or  for  which  it  is  believed 
my  answers  require  clarification,  I  will  be  happy  to  provide  the 
Committee  with  any  additional  information.  Thank  you. 

The  Chairman.  Thank  you,  Mr.  Lindsey. 

Mr.  Eggleston,  do  you  have  a  statement  you  would  like  to  make? 

SWORN  TESTIMONY  OF  NEIL  EGGLESTON 

PARTNER,  HOWRY  &  SIMON 

FORMER  ASSOCIATE  COUNSEL  TO  THE  PRESIDENT 

Mr.  Eggleston.  L  do,  Mr.  Chairman,  thank  you.  My  name  is 
Neil  Eggleston.  From  September  1993  to  September  1994  I  was  an 
Associate  Counsel  to  the  President.  I'm  currently  an  attorney  in 
private  practice  here  in  Washington,  DC. 

I  understand  that  I've  been  asked  to  attend  this  hearing  today 
to  talk  about  my  involvement  with  the  Small  Business  Administra- 
tion during  one  week  in  November  1993.  These  events  took  place 
not  long  after  I  began  working  at  the  White  House. 
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Let  me  explain  what  occurred  to  the  best  of  my  recollection.  In 
early  November  1993,  Bernard  Nussbaum,  who  was  then  Counsel 
to  the  President,  directed  my  attention  to  a  newspaper  article  re- 
porting that  the  House  of  Representatives  Small  Business  Commit- 
tee had  requested  a  report  from  the  SBA  on  the  activities  of  Cap- 
ital Management  Services,  Inc.  He  asked  me  to  follow  up  on  the 
news  report  and  determine  what  response  the  SBA  had  given  to 
that  Committee  request. 

The  day  after  the  report  was  due  to  the  Congressional  Commit- 
tee, I  called  the  Office  of  Legislative  Affairs  at  the  SBA  to  inquire 
if  anything  had  been  submitted.  I  received  a  call  back  from  John 
Spotila,  General  Counsel  of  the  SBA.  I  had  never  previously  heard 
of  or  met  Mr.  Spotila. 

I  asked  him  whether  the  SBA  had  made  a  report  and  whether 
it  would  be  appropriate  for  the  SBA  to  provide  the  White  House 
with  a  copy  of  whatever  had  been  submitted  to  Congress.  I  did  not 
discuss  with  him  any  information  beyond  that  which  had  been  sub- 
mitted to  the  Congressional  Committee.  In  that  call  or  a  subse- 
quent call,  Mr.  Spotila  told  me  that  he  saw  no  prohibition  against 
the  SBA  providing  the  White  House  with  the  information  that  the 
SBA  had  already  given  to  Congress.  He  then  faxed  me  the  short 
letter  that  Administrator  Bowles  had  written  to  Chairman  LaFalce. 
He  told  me  that  Administrator  Bowles'  letter  would  be  released 
later  that  day  in  the  form  of  a  press  release,  and  I  believe  that  it 
was.  The  letter  from  Administrator  Bowles  to  Chairman  LaFalce 
referred  to  certain  background  documents  that  had  also  been  made 
available  to  the  Congressional  Committee. 

I  called  Mr.  Spotila  to  ask  whether  it  would  be  appropriate  for 
the  SBA  to  provide  the  White  House  with  those  documents  as  well. 
At  the  time  I  had  no  idea  what  was  contained  in  those  documents. 
Based  on  the  letter  to  Chairman  LaFalce,  I  assumed  the  documents 
were  not  sensitive.  Mr.  Spotila  again  told  me  that  he  thought  the 
SBA  could  appropriately  provide  the  White  House  with  the  docu- 
ments that  it  had  already  provided  to  Congress. 

I  did  not  ask  for  nor,  to  my  knowledge,  did  Mr.  Spotila  provide 
me  with  any  documents  that  had  not  already  been  made  available 
to  the  Congressional  Committee.  Within  a  day  or  two  of  getting 
these  documents  from  Mr.  Spotila,  I  received  a  call  from  either  Mr. 
Spotila  or  another  member  of  the  Counsel's  Office  at  the  SBA.  He 
told  me  that  Administrator  Bowles  had  learned  that  the  Congres- 
sional documents  had  been  given  to  the  White  House  and  asked 
whether  the  SBA  should  run  the  issue  by  the  Department  of  Jus- 
tice. 

I  was  concerned  that  the  SBA  had  provided  me  with  the  docu- 
ments without  first  performing  whatever  checks  it  felt  appropriate. 
I  agreed  with  the  SBA's  plan  to  contact  the  Justice  Department.  If 
the  Justice  Department  had  a  problem,  I  wanted  the  issue  resolved 
immediately. 

A  day  or  so  after  that  phone  call,  I  learned  that  the  Department 
of  Justice  had  requested  that  the  materials  be  returned.  I  did  so. 
To  my  knowledge,  no  one  at  the  White  House  saw  any  of  the  un- 
derlying documents  except  me.  I  did  not  think  it  was  improper  for 
the  SBA  to  provide  these  documents  to  the  White  House.  First,  I 
only  inquired  about  documents  that,  according  to  the  press,  were 
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being  provided  to  Congress.  I  did  not  believe  that  the  SBA  would 
have  provided  sensitive  documents  to  Congress  about  a  pending 
criminal  investigation.  If  I  had  thought  that  my  receipt  of  these 
documents  would  have  caused  the  Department  of  Justice  a  prob- 
lem, I  would  not  have  asked  for  them.  Second,  I  was  dealing  with 
the  General  Counsel  of  the  SBA,  who  provided  the  documents  to 
me  openly  and  accompanied  by  a  cover  letter.  In  short,  I  asked  the 
SBA  about  the  propriety  of  obtaining  the  documents  it  had  given 
to  Congress.  I  obtained  the  documents  from  the  General  Counsel 
of  the  agency  who  had  made  a  determination  that  providing  these 
documents  to  the  White  House  was  appropriate. 

When  I  learned  that  the  Justice  Department  had  a  problem  with 
the  transfer  of  the  documents,  I  returned  them.  That,  Mr.  Chair- 
man, is  what  this  matter  is  all  about.  I'm  happy  to  respond  to  any 
questions.  Thank  you. 

The  Chairman.  Thank  you  very  much. 

Mr.  Spotila. 

SWORN  TESTIMONY  OF  JOHN  SPOTILA 

GENERAL  COUNSEL,  SBA,  SBIC  LITIGATION 

ACCOMPANIED  BY  MARTIN  TECKLER 

DEPUTY  GENERAL  COUNSEL,  SBA 

Mr.  Spotila.  I  do  not  have  a  statement.  I  am  John  Spotila.  I 
have  been  General  Counsel  at  the  Small  Business  Administration 
since  September  15,  1993.  I  am  here  to  answer  any  questions  you 
may  have. 

The  Chairman.  I  should  pronounce  that  name  better,  Mr. 
Spotila.  There's  no  excuse  for  me. 

Mr.  Teckler. 

Mr.  Teckler.  I  do  not  have  a  statement  either,  Mr.  Chairman, 
but  my  name  is  Martin  Teckler.  I'm  the  Deputy  General  Counsel 
at  the  Small  Business  Administration  and  I've  been  the  Deputy 
General  Counsel  there  since  1984.  I'm  here  to  answer  any  ques- 
tions you  may  have. 

Senator  Sarbanes.  Are  you  a  career  person,  Mr.  Teckler? 

Mr.  Teckler.  Yes,  I  am,  Senator  Sarbanes. 

Senator  Sarbanes.  How  long  have  you  been  at  the  SBA? 

Mr.  Teckler.  I  started  at  the  SBA  in  1973.  I  was  with  the  SBA 
for  3  years,  from  1973  to  1976.  I  returned  to  the  SBA  in  1978  and 
have  been  there  ever  since. 

The  Chairman.  Since  we  are  going  to  take  some  time  with  this 
panel.  Senator  Sarbanes  and  I  have  agreed  that  we  would  take 
your  opening  statements,  swear  you  in,  then,  since  we  have  a  con- 
ference— both  Republicans  and  Democrats  have  conferences — we 
will  break,  but  resume  at  2  p.m.  sharp.  We  thank  you.  We  stand 
in  recess  until  2  p.m. 

[Whereupon,  at  12:20  p.m.,  the  hearing  was  recessed,  to  be  recon- 
vened at  2  p.m.  this  same  day.] 


401 

AFTERNOON  SESSION 

The  Chairman.  The  Committee  will  resume. 

At  this  point,  I'll  recognize  Mr.  Chertoff. 

Mr.  Chertoff.  Thank  you,  Mr.  Chairman. 

Mr.  Lindsey,  a  couple  of  hours  ago,  at  least  I  learned  for  the  first 
time  from  one  of  the  witnesses  we  heard  from  the  Small  Business 
Administration  that  2  weeks  after  the  election  in  1992,  Mr.  Stepha- 
nopoulos,  on  behalf  of  the  transition  team,  called  over  to  the  Small 
Business  Administration  and  made  inquiries  about  the  program. 
The  Small  Business  Investment  Company  program  which  was  the 
program  that  David  Hale  was  ultimately  indicted  for  committing 
fraud  against,  and  that  Mr.  Stephanopoulos,  in  the  course  of  at 
least  one  contact  with  the  SBA  during  that  transition  period  ex- 
pressed the  strong  support  the  Administration  had  for  the  SBIC 
program  and  talked  about  what  a  good  experience  they  had  had  in 
Arkansas  with  the  program.  What  do  you  know  about  that? 

Mr.  Lindsey.  Nothing.  I  heard  it  for  the  first  time  a  couple  of 
hours  ago,  too. 

Mr.  Chertoff.  When  you  were  back  in  Arkansas  in  1992,  did 
you  know  anybody  who  was  involved  in  running  a  Small  Business 
Investment  Company? 

Mr.  Lindsey.  It  turns  out  that  I  knew  David  Hale,  but  at  the 
time  I  didn't  know  he  had  a  Small  Business  Investment  Company, 
no. 

Mr.  Chertoff.  Is  there  anybody  else  you  knew  in  Arkansas  who 
had  a  Small  Business  Investment  Company? 

Mr.  Lindsey.  I  don't  believe  so,  no. 

Mr.  Chertoff.  Can  you  think  of  any  reason  why  in  the  couple 
of  weeks  after  the  election  in  1992  Small  Business  Investment 
Companies  would  have  been  a  high  item  on  the  list  of  priorities  for 
the  transition? 

Mr.  Lindsey.  Again,  I  don't  have  any  idea,  no. 

Mr.  Chertoff.  I  beg  your  pardon? 

Mr.  Lindsey.  I  have  no  idea. 

Mr.  Chertoff.  Let  me  direct  your  attention  now  to  September 
1993,  when  I  believe  you  had  a  meeting  with  Jeff  Gerth  of  The 
New  York  Times. 

Mr.  Lindsey.  Correct. 

Mr.  Chertoff.  Who  set  up  that  meeting? 

Mr.  Lindsey.  Mr.  Gerth  called  me. 

Mr.  Chertoff.  Did  he  tell  you  he  had  certain  information  re- 
garding allegations  that  could  touch  on  the  President? 

Mr.  Lindsey.  Again,  I  don't  remember  the  conversation.  I  believe 
he  indicated  to  me  he  had  been  to  Little  Rock  and  had  interviewed 
David  Hale. 

Mr.  Chertoff.  Was  that  the  first  time  you  had  heard  that  David 
Hale  made  allegations  involving  Bill  Clinton? 

Mr.  Lindsey.  I  believe  so,  yes. 

Mr.  Chertoff.  Had  you  had  a  conversation  before  your  discus- 
sion with  Mr.  Gerth  with  Bill  Kennedy  of  the  White  House  Coun- 
sel's Office  about  his  earlier  conversation  with  Mr.  Hale's  lawyer? 

Mr.  Lindsey.  I  don't  believe  so.  I  think  I  learned  about  that  from 
Gerth  and  then  spoke  to  Mr.  Kennedy  about  it. 

Mr.  Chertoff.  Now,  you  actually  met  with  Gerth? 
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Mr.  LiNDSEY.  Correct. 

Mr.  Chertoff.  Why  were  you  the  person  designated  to  sit  down 
and  talk  to  Jeff  Gerth  about  what  he  had  learned  in  Little  Rock? 

Mr.  LiNDSEY.  As  I  testified  before,  in  1993,  because  I  was  from 
Arkansas,  because  I  went  through  the  campaign,  because  I  have 
known  the  President  for  20  years,  I  was  usually  the  person  in  the 
White  House  who  was  responsible  for  dealing  with  press  inquiries 
involving  Whitewater  or  any  related  matter. 

Mr.  Chertoff.  Had  there  been  press  inquiries  relating  to  White- 
water or  any  related  matter  before  Jeff  Gerth  called  you? 

Mr.  LiNDSEY.  Probably  not.  Again,  I  can't  be  accurate  about  that. 
It  obviously  picked  up  the  latter  part  of  September  with  the  calls 
related  to  the  RTC  referrals. 

Mr.  Chertoff.  The  calls  relating  to  the  RTC  referrals  were  at 
the  very  end  of  September,  September  28th? 

Mr.  LiNDSEY.  Correct. 

Mr.  Chertoff.  We're  now  talking  about  September  20? 

Mr.  LiNDSEY.  Right. 

Mr.  Chertoff.  Can  you  tell  us  who  selected  you  as  the  point  per- 
son for  dealing  with  these  allegations? 

Mr.  LiNDSEY.  I  don't  know  the  answer  to  that. 

Mr.  Chertoff.  Now,  how  long  did  you  spend  with  Mr.  G«rth  in 
the  latter  part  of  September  1993  talking  about  these  allegations? 

Mr.  LiNDSEY.  Oh,  basically,  I  think  I  had  a  single  meeting  with 
him  that  lasted  maybe  2,  2V2  hours. 

Mr.  Chertoff.  Was  there  anybody  else  from  the  White  House 
there  with  you? 

Mr.  LiNDSEY.  There  were  people  there  during  part  of  the  meet- 
ing, I  believe.  I  think  my  notes  reflect  that  maybe  Mark  Gearan 
was  there  and  that  maybe  David  Gergen  was  there  during  a  por- 
tion of  the  meeting. 

Mr.  Chertoff.  Then  they  left? 

Mr.  LiNDSEY.  I  don't  believe  Mark  left.  I  think  David  left. 

Mr.  Chertoff.  Is  it  your  recollection  that  Mark  Gearan  was 
there  for  the  entire  conversation? 

Mr.  LiNDSEY.  I  have  no  recollection.  My  notes  reflect  that  David 
Gergen,  I  believe,  left.  My  notes  do  not  reflect  whether  Mark 
stayed  or  didn't  stay,  but  my  notes  do  reflect  that  he  was  there  at 
the  beginning  of  the  meeting. 

Mr.  Chertoff.  Now,  you've  had  an  opportunity,  obviously,  to 
look  at  your  notes  in  connection  with  your  depositions  here  and 
presumably  in  preparation  for  testifying.  Is  it  fair  to  say  that  the 
gist  of  the  conversation  or  the  discussion  you  had  with  Mr.  Gerth 
was  his  laying  out  for  you  a  number  of  facts  that  he  had  been  told 
by  Mr.  Hale? 

Mr.  LiNDSEY.  Yes.  He  related  to  me  his  conversation  that  he  had 
had  with  David  Hale. 

Mr.  Chertoff.  Is  it  fair  to  say  that  the  gist  of  that  conversation 
with  Mr.  Hale  was  Mr.  Hale's  statement  to  Mr.  Gerth,  and  perhaps 
other  reporters,  that  he  had  had  three  meetings  with  Bill  Clinton 
when  he  was  Governor  of  Arkansas  in  late  1985  or  early  1986  re- 
lating to  a  loan  for  the  amount  of  $300,000  extended  by  David 
Hale's  Capital  Management  Company  to  Susan  McDougal,  the  wife 
of  James  McDougal? 
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Mr.  LiNDSEY.  I  think  my  notes  are  approximately  12  pages  long. 
That  was  clearly  one  of  the  items  in  there.  I  don't  know  if  that  was 
the  main  item  or  the  gist  of  the  discussion,  but  that  was  one  of 
many  items  he  discussed  with  me  relating  what  David  Hale  had  re- 
lated to  him. 

Mr.  Chertoff.  That  was  the  first  you  had  heard  about  this? 

Mr.  LiNDSEY.  Correct. 

Mr.  Chertoff.  Again,  we're  talking  about  what  Mr.  Gerth  was 
telling  you  based  on  his  conversation  with  Mr.  Hale.  Mr.  Gerth  was 
telling  you  that  Mr.  Hale  said  he  had  had  three  meetings  with  Mr. 
Clinton  in  which  Mr.  Clinton  had,  to  some  degree  or  another,  asked 
him  or  pressed  him  to  make  a  loan  to  Susan  McDougal? 

Mr.  LiNDSEY.  That  is  correct. 

Mr.  Chertoff.  Now,  in  the  course  of  the  discussion  with  Mr. 
Gerth,  did  Mr.  Gerth  also  raise  certain  questions  about  a  loan  or 
a  movement  of  money  from  Susan  McDougal's  company  called 
Madison  Marketing  into  Whitewater  and  then  that  virtually  iden- 
tical amount  being  turned  around  and  used  to  pay  out  a  loan  or 
part  of  a  loan  that  Bill  Clinton  had  taken  out  personally? 

Mr.  LiNDSEY.  There  was  discussion  about  money.  He  indicated 
that  Madison  Marketing  or  Master  Marketing — I'm  still  not  sure 
which  one  it  was — advanced  money  to  Whitewater  and  that 
Whitewater  paid  a  loan  at  the  Security  Bank  of  Paragould,  I  be- 
lieve, which  the  Clintons  were  on,  but  which  was  a  Whitewater-re- 
lated loan. 

Mr.  Chertoff.  When  you  say  the  Clintons  were  "on,"  you  mean 
the  Clintons  were  the  actual  borrowers  on  the  loan? 

Mr.  LiNDSEY.  That's  correct.  It  was  a  Whitewater-related  loan 
that  the  Clintons  took  out  in  their  own  name. 

Mr.  Chertoff.  Is  this  what  Mr.  Gerth  told  you  or  is  this 

Mr.  LiNDSEY.  No,  that's  the  facts. 

Mr.  Chertoff.  We'll  get  to  that  in  a  second.  I  want  to  separate 
out  what  you  were  told  in  this  conversation  and  what  you  may 
have  gathered 

Mr.  LiNDSEY.  I  don't  have  any  idea  what  I  was  told  in  'he  con- 
versation. I  have  notes  of  the  conversation.  Beyond  what's  reflected 
in  the  notes,  I  don't  remember  Jeff  Gerth's  words  to  me  or  my 
words  to  him.  So  the  only  records  of  what  happened  in  the  con- 
versation are  reflected  in  the  notes.  The  only  thing  I  remember  is 
what's  reflected  in  the  notes. 

Mr.  Chertoff.  So  Mr.  Gerth  raises  the  issue  of  a  movement  of 
money  from  Madison  Marketing  or  Master  Marketing  into  White- 
water and  then  that  money  moves  to  pay  out  approximately  $5,000 
in  principal  and  a  little  less  than  $2,500  in  interest  on  a  loan  that 
has  been  taken  under  the  name  of  Bill  Clinton;  correct? 

Mr.  LiNDSEY.  Again,  I  don't  know.  I'm  looking  at  my  notes.  I 
don't  know  if  he  broke  it  down  into  interest  and  principal,  but  yes, 
it  was  approximately  $7,500. 

Mr.  Chertoff.  Now,  you  just  offered  a  moment  ago,  you  said 
that,  although  it  was  taken  out  by  the  Clintons  personally,  the  loan 
was  really  for  the  benefit  of  Whitewater? 

Mr.  LiNDSEY.  Right. 

Mr.  Chertoff.  Wasn't  the  deed  for  the  property  in  question  ac- 
tually held  by  Mrs.  Clinton  in  her  own  name? 
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Mr.  LiNDSEY.  Yes,  but  this  is  the  so-called  lot  13,  on  which  they 
built  a  trailer-type  house,  my  understanding  is,  that  was  used  as 
a  show  home  to  show  people  what  it  would  look  like  if  you  bought 
a  piece  of  property  and  built  a  home  on  it. 

Mr.  Chertoff.  When  you  say  "they  built,"  who's  the  "they"? 

Mr.  LiNDSEY.  That  Whitewater  built. 

Mr.  Chertoff.  Again,  when  you  say  it  was  a  loan  taken  out  per- 
sonally by  the  Clintons  or  by  Governor  Clinton  for  the  purpose  of 
building  this  home  for  Whitewater,  did  you  get  an  understanding 
from  Mr.  Gerth  or  from  some  other  source  why  the  Clintons  per- 
sonally would  have  taken  a  loan  out  to  build  a  piece  of  property 
for  the  benefit  of  Whitewater? 

Mr.  LiNDSEY.  Again,  I  have  no  idea  whether  I  knew  that  at  the 
time.  I  probably  didn't  know  that  at  the  time.  That's  based  on  2^2 
years  of  dealing  with  this.  So,  again,  what  Mr.  Gerth  indicated  to 
me  or  what  I  remember  that  Mr.  Gerth  relayed  to  me  is  reflected 
in  my  notes. 

Mr.  Chertoff.  Did  Mr.  G«rth  also  raise  with  you  in  this  con- 
versation on  September  20  questions  about  whether,  in  fact,  the 
Clintons  had  borne  their  fair  share  of  the  financial  risk  in  the  fi- 
nancial contribution  to  Whitewater?  I  can  help  you  out  there.  I 
think  it's  page  BL  11728. 

Mr.  LiNDSEY.  Again,  there  are  some  cryptic  notes  which  would 
suggest  that,  yes. 

Mr.  Chertoff.  So  as  of  this  point  on  September  20,  had  you  pre- 
viously heard  that  questions  were  being  actively  raised  about  the 
amount  of  the  investment  the  Clintons  actually  put  at  risk  in  the 
Whitewater  investment? 

Mr.  LiNDSEY.  In  the  Lyons  report,  which  was  put  out  in  March 
1992,  we  reflected  that  the  McDougals  contributed  more  than  the 
Clintons  did  to  Whitewater.  I  don't  know  that  between  March  1992, 
when  we  put  that  report  out,  and  the  September  conversation  that 
I  had  heard  anyone  question  the  Lyons  report  numbers. 

Mr.  Chertoff.  So  Mr.  Gerth  was  essentially  raising  a  question 
for  the  first  time  about  the  Lyons  report  numbers? 

Mr.  LiNDSEY.  Again,  there  is  a  note  here  that  has  a  2  and  then 
some  lines  and  it  says  "McD,"  but,  again,  I  don't  remember  the  con- 
versation. It  would  seem  to  suggest  that  he  was  indicating  that 
McDougal  perhaps  put  up  more  money  than  the  Lyons  Commission 
report  indicated. 

Pvlr.  Chertoff.  Did  Mr.  Gerth  indicate  in  the  course  of  this  dis- 
cussion that  Mr.  Hale  had  made  allegations  against  Jim  Guy  Tuck- 
er in  connection  with  these  fraudulent  loans  that  he  was  being  in- 
vestigated for? 

Mr.  LiNDSEY.  Again,  what's  reflected  in  here,  I  believe,  is  that 
loans  were  made  to  Jim  Guy  Tucker.  I  don't  know  whether  or  not — 
you  said  "fraudulent,"  and  I'm  not  sure  that  there's  any  reference 
to  that.  If  you  could  show  me  which  page  you  think  it  is. 

Mr.  Chertoff.  If  we  go  to  page  BL  11718,  there's  a  reference  in 
your  notes  that  says,  "fall  of  1985  conversation  with  Jim  McDougal 
and  joint  conversation  with  Jim  McDougal  and  JGT,"  who  I  assume 
is  Jim  Guy  Tucker? 

Mr.  LiNDSEY.  Correct. 
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Mr.  Chertoff.  It  says,  "McDougal  told  them  'we  have  some  stuff 
we  need  you  to  do  and  some  friends  in  poHtical  family  who  need 
some  help.'"  That  was  something  Mr.  Gerth  told  you  he  learned 
from  Mr.  Hale? 

Mr.  LiNDSEY.  That  is  correct.  That  is  what  Mr.  Hale  told  Mr. 
Gerth  that  Mr.  McDougal  said. 

Mr.  Chertoff.  As  of  September  20,  you  now  understood  that 
there  was  someone  out  there  that  was  making  some  allegations 
concerning  transactions  involving  Mr.  Clinton,  Governor  Tucker, 
and  Jim  McDougal;  correct? 

Mr.  LiNDSEY.  No,  I  don't  think  so.  As  one  entity? 

Mr.  Chertoff.  That  in  the  course  of  an  interview  or  interviews 
with  The  Times,  David  Hale  had  made  allegations  in  connection 
with  his  own  activities  that  touched  upon  James  McDougal,  Jim 
Guy  Tucker,  and  Mr.  Clinton? 

Mr.  LiNDSEY.  Not  as  a  group,  but  yes,  individually.  There  are  ref- 
erences in  here  to  David  Hale  and  Jim  McDougal.  There  are  ref- 
erences in  here  to  David  Hale  and  Jim  Guy  Tucker.  There  is  the 
one  reference,  the  reference  to  the  three  meetings  related  to  the 
Susan  McDougal  loan,  relating  to  David  Hale  and  Bill  Clinton. 

Mr.  Chertoff.  There  are  several  references  to  Bill  Clinton  in  the 
course  of  these  notes;  right? 

Mr.  LiNDSEY.  Again,  could  be. 

Mr.  Chertoff.  So  you  had  an  understanding  that  there's  an  in- 
dividual out  there,  David  Hale,  who  was  raising  allegations  and  is- 
sues involving  Governor  Tucker,  as  well  as  Mr.  Clinton,  as  well  as 
Mr.  McDougal;  correct? 

Mr.  LiNDSEY.  Correct. 

Mr.  Chertoff.  Did  you  then  set  about  to  collect  some  facts  on 
your  own  in  order  to  respond  to  this? 

Mr.  LiNDSEY.  Apparently,  yes. 

Mr.  Chertoff.  Did  you  pick  up  the  phone  after  you  were  fin- 
ished with  your  conversation  with  Mr.  Gerth  and  call  Jim  Blair? 

Mr.  LiNDSEY.  There's  a  note  that  reflects  at  some  point  I  spoke 
to  Jim  Blair  about  this. 

Mr.  Chertoff.  Why  would  you  have  called  Jim  Blair  in  order  to 
get  information  about  this? 

Mr.  LiNDSEY.  I  believe  there  are  references  to  Jim  Blair  in  here. 

Mr.  Chertoff.  I  know  there's  references  to  Jim  Blair  in  the 
notes.  My  question  is,  why  would  you  have  called  Jim  Blair  to  get 
information  about  David  Hale  and  his  allegations? 

Mr.  LiNDSEY.  To  the  extent  that  they  make  reference  to  Jim 
Blair,  I  would  want  to  know  whether  the  portion  of  the  discussion 
that  involved  Jim  Blair  was  accurate  as  Jim  Blair  saw  it. 

Mr.  Chertoff.  You  can  take  a  look  at  your  notes.  Did  Mr.  Gerth 
raise  Jim  Blair  in  his  discussion  with  you? 

The  Chairman.  Who  is  Jim  Blair? 

Mr.  Chertoff.  I'll  get  to  that  in  a  second. 

The  Chairman.  Mr.  Lindsey,  I  don't  believe 

Mr.  Lindsey.  Excuse  me,  I'm  sorry.  At  the  bottom  of  11728, 
there's  a  reference  to  Jim  Blair,  "Vince  Foster,  what  happened  to 
records,  why  weren't  they  turned  over  to  McDougal,  Jim  Blair."  So, 
clearly,  he  raised  with  me  the  whole  issue  about  Jim  McDougal 
saying  that  he  was  entitled  to  the  corporate  records  back  when  he 
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bought  the  Clintons'  interest  in  Whitewater  and  what  happened  to 
that. 

Mr.  Chertoff.  Who's  Jim  Blair,  first  of  all? 

Mr.  LiNDSEY.  Jim  Blair  is  the  General  Counsel  to  Tyson  Foods. 
He  is  a  long-time  friend  of  the  Clintons  from  Arkansas.  He  is  a 
lawyer 

Mr.  Chertoff.  Does  he  represent  the  Clintons  as  a  lawyer? 

Mr.  Lindsey.  He  at  one  time  represented  the  Clintons  in  connec- 
tion with  some  of  the  sale  of  the  Clintons'  interest  in  Whitewater. 

Mr.  Chertoff.  Since  you  raised  the  issue  here  about  Vince  Fos- 
ter, did  you  come  to  learn  that  during  the  period  of  time  that  Mr. 
Foster  was  serving  as  Deputy  White  House  Counsel  he  had  been 
dealing  with  Mr.  McDougal  about  Mr.  McDougal's  need  to  get  some 
tax  returns  filed? 

Mr.  Lindsey.  Again,  obviously  at  some  point,  I  know  that  in  De- 
cember of  1992,  when  the  Clintons  sold  their  interest  to  McDougal, 
they  indicated  they  would  have  the  tax  returns  prepared  and  for- 
ward those  returns  to  Mr.  McDougal,  and  that  Vince  Foster  was  in- 
volved in  that  decision.  Now,  whether  I  knew  that  at  this  point,  I 
doubt  it.  Three  years  later,  I  cannot  tell  you  when  I  became  aware 
of  that  fact. 

Mr.  Chertoff.  To  close  the  loop,  though,  you  did  eventually 
learn  that,  in  fact,  Mr.  McDougal  had  come  to  see  Mr.  Foster  or 
had  tried  to  contact  Mr.  Foster  by  telephone? 

Mr.  Lindsey.  No,  I  think  I  learned  that  when  you  showed  me  a 
part  of  his  phone  messages. 

Mr.  Chertoff.  You  didn't  know  that  before  then? 

Mr.  Lindsey.  I  don't  beUeve  so. 

Mr.  Chertoff.  Now,  you  call  Mr.  Blair  at  around  2:30  in  the 
afternoon  on  the  day  you  spoke  to  Mr.  Gerth? 

Mr.  Lindsey.  I  don't  know. 

Mr.  Chertoff.  I  can  help  you  out  here.  It  says 

Mr.  Lindsey.  It  says  2:30.  I  don't  know  if  it  says  on  the  day  I 
spoke  with  Mr.  Gerth. 

Mr.  Chertoff.  Does  it  say  9/20  above  that? 

Mr.  Lindsey.  Not  on  the  copy  you  gave  me.  The  copy  you  gave 
me  just  has  2:30. 

Mr.  Chertoff.  When  you  called  Mr.  Blair,  did  you  try  to  obtain 
from  him  information  about  what  Mr.  McDougal  was  going  to  say 
concerning  his  relations  and  his  transactions  with  Mr.  Hale  and 
with  President  Clinton? 

Mr.  Lindsey.  No. 

Mr.  Chertoff.  Did  you  ask  or  did  you  seek  to  obtain  information 
from  Mr.  Blair  about  what  Mr.  McDougal  had  told  his  lawyer  about 
David  Hale? 

Mr.  Lindsey.  No. 

Mr.  Chertoff.  Did  Mr.  Blair  volunteer  that  information  to  you? 

Mr.  Lindsey.  Apparently,  because  it's  reflected  in  the  note. 

Mr.  Chertoff.  The  information  he  volunteered  to  you  was  that 
Mr.  McDougal  claimed  to  Mr.  Heuer,  his  own  lawyer,  that  David 
Hale  had  visited  him  and  tried  to  get  him  to  "fabricate"  his  story 
about  BC  and  JGT? 

Mr.  Lindsey.  That's  what  the  note  reflects. 

Mr.  Chertoff.  BC  is  Bill  Clinton? 
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Mr.  LiNDSEY.  Correct. 

Mr.  Chertoff.  JGT  is  Jim  Guy  Tucker? 

Mr.  LiNDSEY.  Correct. 

Mr.  Chertoff.  What  was  the  story? 

Mr.  LiNDSEY.  I  assume  it  was  a  story  that  I  had  just  heard  from 
Jeff  Gerth,  that  David  Hale  had  told  Jeff  Gerth. 

Mr.  Chertoff.  Did  you  ask  Mr.  Blair  what  was  the  story  that 
was 

Mr.  LiNDSEY.  Again,  I  don't  know.  All  I  remember  is  what  is  re- 
flected in  these  notes.  I  have  no  independent  recollection  of  the  con- 
versation with  Jim  Blair. 

Mr.  Chertoff.  Now,  in  the  same  conversation,  did  the  subject 
come  up  about  whether  Mr.  McDougal  was  going  to  be  indicted? 

Mr.  LiNDSEY.  There  is  a  reference  written  here,  and  I  explained 
in  my  deposition  I  cannot  go  beyond  the  reference,  "Heuer  asked 
Brent  Bumpers — asked  whether  indictment — against  Hale,  not 
McDougal."  Beyond  what's  written  there,  I  have  no  recollection  of 
him  mentioning  that. 

Mr.  Chertoff.  What  is  written  there  is  "Heuer  asked,"  and 
Heuer  is  Mr.  McDougal's  lawyer;  right? 

Mr.  LiNDSEY.  Yes. 

Mr.  Chertoff.  He's  not  Mr.  Hale's  lawyer? 

Mr.  LiNDSEY.  That's  correct. 

Mr.  Chertoff.  He  asks  Brent  Bumpers — who  is  Brent  Bumpers? 

Mr.  LiNDSEY.  Brent  Bumpers  was  an  Assistant  U.S.  Attorney. 

Mr.  Chertoff.  In  Little  Rock? 

Mr.  LiNDSEY.  Correct. 

Mr.  Chertoff.  Was  it  your  understanding  he  was  involved  in 
working  on  this  case  involving  David  Hale? 

Mr.  LiNDSEY.  No. 

Mr.  Chertoff.  Then  it  says,  " — asked  whether  indictment — 
against  Hale,  not  McDougal."  We  can  put  this  up  on  the  Elmo,  ac- 
tually, so  we  can  follow  along.  Now,  was  Mr.  Blair  telling  you  that 
Mr.  Bumpers  had  been  asked  who  was  going  to  be  indicted  and  Mr. 
Bumpers  said  it's  going  to  come  against  Hale  but  not  against 
McDougal? 

Mr.  LiNDSEY.  I  have  no  recollection  of  the  conversation.  The 
notes  are  here.  They're  written  like  this.  I  don't  have  any  independ- 
ent recollection  of  the  conversation.  I  would  not  string  all  those 
words  together  and  make  it  into  a  sentence  because  of  the  way  I 
wrote  it,  with  the  dashes. 

The  Chairman.  How  about  reading  it  and  then  responding  to  the 
question.  Maybe  that  will  refresh  your  recollection.  Do  you  want  to 
read  it? 

Mr.  LiNDSEY.  I  did  read  it. 

The  Chairman.  Let's  read  it  out  loud. 

Mr.  LiNDSEY.  "Heuer  asked  Brent  Bumpers" 

The  Chairman.  Please  talk  into  the  microphone. 

Mr.  LiNDSEY.  "Heuer  asked  Brent  Bumpers — asked  whether  in- 
dictment— against  Hale,  not  McD." 

Mr.  Chertoff.  McD  is  McDougal? 

Mr.  LiNDSEY.  Correct. 

Mr.  Chertoff.  This  doesn't  help  you  remember  that  this  is  part 
of  a  single  sentence  that  you  wrote  down? 
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Mr.  LiNDSEY.  No. 

The  Chairman.  What  do  you  think  it  is? 

Mr.  LiNDSEY.  Senator,  I  have  no  recollection  of  the  conversation 
beyond  what's  here.  The  words  are  written  down  like  this 

The  Chairman.  What  do  you  think  it  means? 

Mr.  LiNDSEY.  I  don't  have  any  idea. 

The  Chairman.  You  really  don't  have  any  idea  what  it  means? 

Mr.  LiNDSEY.  No,  sir,  I  don't  have  any  idea.  I  don't  have  any  idea 
whether  or  not 

The  Chairman.  Can  I  tell  you  I  think  it's  a  little  preposterous — 
and  I  haven't  said  that  to  too  many  witnesses — that  you  look  at 
your  own  notes  and  you  tell  me  you  have  no  idea  what  they  mean? 

Mr.  LiNDSEY.  Senator,  I  don't  know  why  I  put  dashes  after  "ask 
Brent  Bumpers"  and  after  "indictment."  I  have  no  idea  whether  or 
not  this  is  part  of  a  5-minute  conversation  and  those  are  the  only 
notes  I  wrote  down  or  whether  they're  a  sentence. 

Mr.  Chertoff.  You  take  notes  so  you  can  look  at  them  later  and 
refer  to  them;  right?  That's  the  point  of  taking  notes;  correct? 

Mr.  LiNDSEY.  If  you  look  at  my  top  note  it  says,  "McDougal  called 
Heuer  to  tell  him  that  Hale  had  been  to  see  him — McDougal  told 
Heuer  that  Hale  had  tried  to  get  him  to  fabricate  story  about  BC 
and  JGT." 

Mr.  Chertoff.  That  seems  pretty  coherent;  right? 

Mr.  LiNDSEY.  That's  right,  that's  because  it's  a  sentence. 

Mr.  Chertoff.  Then  you  have  bullet  points  and  the  third  bullet 
point  is  about  trying  to  find  out  whether  McDougal  is  going  to  get 
indicted? 

Mr.  LiNDSEY.  I  also  have  dashes  in  there,  and  I  have  no  idea 
today  whether  the  dashes  meant  that  they  were  separate  thoughts 
or  whether  that's  one  thought. 

Mr.  Chertoff.  Let  me  refresh  your  memory  further.  Let's  go  to 
page  2  of  this  set  of  notes.  Do  you  see  in  the  middle  of  the  page 
where  it  says  "Fletcher  Jackson"?  Fletcher  Jackson  was  another 
Assistant  U.S.  Attorney  in  Little  Rock;  correct? 

Mr.  LiNDSEY.  Correct. 

Mr.  Chertoff.  Did  you  know  Mr.  Jackson? 

Mr.  LiNDSEY.  I  know  who  he  is.  I  do  not  know  him  personally. 

Mr.  Chertoff.  It  says  "in  charge  of  case"  and  there's  a  little 
arrow,  and  it  says  "immunity  leaked."  What's  that  about? 

Mr.  LiNDSEY.  I  have  no  idea. 

Mr.  Chertoff.  Then  the  next  line  says  "McD" — that  is  Mr. 
McDougal;  right? 

Mr.  LiNDSEY.  Correct. 

Mr.  Chertoff.  "Might  become  target."  What  does  that  mean? 

Mr.  LiNDSEY.  That  means,  apparently,  that  McDougal  might  be- 
come a  target  of  the  investigation. 

Mr.  Chertoff.  Did  you  have  a  discussion  with  Mr.  Blair,  the  gist 
of  which  is  Mr.  Hale  has  been  making  allegations  involving  con- 
versations he  had  with  Mr.  Clinton  and  Mr.  McDougal,  where  does 
Mr.  McDougal  stand  in  this,  is  he  likely  to  get  indicted,  what's  he 
likely  to  say? 

Mr.  LiNDSEY.  No,  sir.  I  believe  I  would  have  called  Mr.  Blair  to 
find  out  what  this  allegation  was  about  documents  being  returned, 
who  was  supposed  to  prepare  the  tax  returns,  and  so  forth.  In  the 
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course  of  that  conversation,  obviously,  I  took  these  notes,  so  this 
came  up  in  the  course  of  that  conversation,  but  beyond  what  is  re- 
flected in  the  notes,  I  mean,  this  is  in  September  1993,  I  am  sorry, 
I  cannot  remember  anything  more  than  what  is  reflected  in  these 
notes. 

The  Chairman.  But  these  are  things  that  Mr.  Blair  told  you  and 
that  you  took  down  in  note  form 

Mr.  LiNDSEY.  That's  correct. 
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Mr.  LiNDSEY.  Senator,  if  that  was  a  sentence  over  here,  I  would 
agree  with  you  that,  most  likely,  it  was  all  said  in  one  sentence, 
but 

The  Chairman.  This  is  all  about  a  subject  area,  the  conversation 
that  Mr.  McDougal  had  with  the  judge  and  what,  if  anything,  took 
place  and  he's  responding  to  you.  He's  talking  to  you  about  these 
things.  Now,  I  find  it  difficult  to  believe  that  you  made  these  notes, 
but  you  don't  understand  them — I  mean  look  at  the  notes.  If  they 
are  going  to  get  immunity  or  not.  Is  somebody  going  to  be  a  target 
or  not.  Mr.  Lindsey,  you  take  these  notes  contemporaneously  and 
then  you  come  here  and  you  say  I  don't  really  know.  You  don't 
know  what  it  reflected  in  terms  of  your  conversation?  That's  what 
I  find  difficult. 

Mr.  Lindsey.  Senator,  I'm  sorry.  The  notes  speak  for  themselves. 

The  Chairman.  That's  right.  You  said  it.  The  notes  speak  for 
themselves  and  any  reasonable  person  interpreting  that  you  have 
two  Assistant  U.S.  Attorneys  down  there,  that  you  have  one  Assist- 
ant U.S.  Attorney  in  charge  of  the  case,  would  realize  that  they 
were  telling  you  about  what  the  aspects  of  this  case  were  going  to 
be.  I  mean,  this  is 

Mr.  Lindsey.  First  of  all 

The  Chairman.  It  is  disingenuous  for  you  to  come  here  and  to 
suggest  that  you  don't  recall  that  you  were  talking  about  that  par- 
ticular case  and  what  was  taking  place  or  that  Mr.  Blair  did  not 
convey  to  you  his  impressions. 

Mr.  Lindsey.  Senator,  would  you  like  me  to  testify  about  some- 
thing I  don't  recall? 

The  Chairman.  Mr.  Lindsey,  let  me  suggest  that  your  notes  are 
pretty  accurate  and  they  refer  to  a  case  in  detail  and  the  particular 
people  involved  and  the  questions  about  whether  immunity  was 
going  to  be  granted.  If  you  said.  Senator,  I  can't  have  total  recall 
on  everything,  I  would  absolutely  agree  with  you.  But  you  would 
make  it  seem  as  though  perhaps  these  aren't  your  notes 

Mr.  Lindsey.  Senator,  let  me  suggest  to  you 

The  Chairman.  — this  matter  just  dropped  in  front  of  you  for  the 
first  time,  Mr.  Lindsey.  This  is  the  first  time  you've  heard  about 
it.  That's  the  way  it  sounds  to  me.  You  would  have  us  believe  that 
you  didn't  even  know  there  was  anything  going  on. 

Mr.  Lindsey.  Senator,  at  this  particular  time,  I  believe  David 
Hale  was  asking  for  immunity,  not  that  immunity  was  being  grant- 
ed to  him. 

The  Chairman.  I  didn't  say  immunity  was  granted  or  not  grant- 
ed. We're  trying  to  get  you  to  recall,  by  looking  at  your  notes,  what 
the  substance  of  the  conversation  was. 


410 

Mr.  LiNDSEY.  I'm  telling  you  I  do  not  remember  the  substance  of 
the  conversation  beyond  what's  reflected  in  the  notes.  I'm  also  tell- 
ing you  that  2  days  later,  David  Hale,  in  a  front-page  story  in  The 
Arkansas  Democrat-Gazette,  indicated  that  he  went  public  with 
our  incident  because  he  was  seeking  immunity  and 

Mr.  Chertoff.  You  weren't  getting  your  information  2  days  ear- 
lier from  The  Gazette.  The  question  we're  trying  to  find  out  is 
where  is  Mr.  Blair  getting  this  information  that  he's  giving  to  you? 
Who  appointed  or  who  designated  Mr.  Blair  to  collect  information 
about  whether  McDougal  is  going  to  be  a  target?  Was  he  represent- 
ing McDougal? 

Mr.  LiNDSEY.  I  have  no  idea.  I  doubt  it. 

Mr.  Chertoff.  Wasn't  Mr.  Heuer  representing  McDougal? 

Mr.  LiNDSEY.  I  believe  so,  yes. 

Mr.  Chertoff.  So  how  did  Mr.  Blair  assume  this  role  of  quarter- 
backing  information  collection  down  in  Little  Rock? 

Mr.  LiNDSEY.  I'm  not  sure  that's  what  he  was  doing.  I  was  calling 
him  because  there  was  a  reference  to  whether  or  not  we  were  going 
to  provide  documents  to  Mr.  McDougal  and  whether  or  not  we  had 
done  that.  Now,  in  the  course  of  that  conversation,  he  had  this  in- 
formation. I  don't  believe  that  this  reflects  that  he  was  quarter- 
backing  anything. 

Mr.  Chertoff.  He's  just  giving  information  about  who's  going  to 
be  a  target,  who  wants  immunity.  The  last  line  of  the  note  says 
"Blair  heard  that  $300,000  had  been  deposited  in  McDougal's  ac- 
count. Jumped  pretty  high."  What  did  that  mean? 

Mr.  LiNDSEY.  I  have  no  idea.  I  have  no  idea  who  jumped  pretty 
high.  I  don't  know 

Mr.  Chertoff.  Was  Mr.  Blair  expressing  concern  to  you  about 
the  fact  that  it  looked  like  Mr.  McDougal  himself  might  be  in  very 
serious  criminal  trouble? 

Mr.  LiNDSEY.  I  don't  know  how  to  say  it  other  than  what's  re- 
flected in  these  notes,  I  cannot  tell  you  what  occurred  in  that  con- 
versation. 

Mr.  Chertoff.  Then  you  went  out  to  collect  more  information 
about  what  was  going  on;  correct? 

Mr.  LiNDSEY.  About  other  aspects  of  it,  yes. 

Mr.  Chertoff.  Did  you  go  to  collect  information  about  this  loan 
or  this  advance  of  money  from  Susan  McDougal  that  was  used  to 
pay  off  the  personal  loan  that  Bill  Clinton  had  for  this  piece  of 
property,  lot  13? 

Mr.  LiNDSEY.  Again,  I've  seen  the  sheet  that  you've  shown  me, 
which  is  dated — or  at  least  the  cover  sheet  is  dated  9/23/93,  which 
would  indicate  that  it  was  in  response  to  a  question  I  may  have 
asked  Jim  Lyons. 

Mr.  Chertoff.  You  asked  him  to  send  you  some  financial  infor- 
mation about  that  transaction;  right? 

Mr.  LiNDSEY.  Again,  when  you  first  showed  this  to  me  at  my  dep- 
osition, I  didn't  remember  having  seen  it.  On  reflection,  it  appears 
to  be  something  that  I  might  have  asked  for  in  following  up  on  the 
Jeff  Gerth  conversation. 

Mr.  Chertoff.  So  you  were  in  the  process  after  the  Gerth  con- 
versation of  starting  to  collect  information  about  Mr.  Hale's  allega- 
tions and  the  kind  of  problems  Mr.  McDougal  was  having? 
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Mr.  LiNDSEY.  No,  that's  not  correct.  I  was  trying  to  determine 
with  respect  to  those  allegations  relating  to  the  Clintons  what  the 
facts  were.  The  allegations  relating  to  the  Clintons  related  to  turn- 
ing over  documents  to  Mr.  McDougal,  they  related  to  the  Madison 
Marketing  loan  or  the  Master  Marketing  loan,  and  they  related  to 
the  three  conversations  that  David  Hale  said  he  had  with  the 
President. 

Mr.  Chertoff.  The  gist  of  the  allegation  was  that  Mr.  Clinton 
was  involved  with  Mr.  McDougal  and  Mr.  Tucker  in  trying  to  get 
Mr.  Hale  to  advance  small  business  loans  to  a  number  of  these 
businesses;  right? 

Mr.  LiNDSEY.  No,  sir,  that  is  not  correct. 

Mr.  Chertoff.  That's  not  what  Mr.  Gerth  indicated? 

Mr.  LiNDSEY.  The  only  involvement  that  Mr.  Gerth  indicated  the 
President  had  with  any  other  was  with  respect  to  this  one  loan  de- 
cision, McDougal. 

Mr.  Chertoff.  For  $300,000? 

Mr.  LiNDSEY.  Correct,  ultimately  for  $300,000. 

Mr.  Chertoff.  Do  you  know  Stephen  Smith? 

Mr.  LiNDSEY.  Yes. 

Mr.  Chertoff.  Was  he  also  someone  that  you  came  to  learn  was 
another  loan  recipient  from  Mr.  Hale? 

Mr.  LiNDSEY.  Mr.  Gerth  told  me  that,  yes. 

Mr.  Chertoff.  Did  you  seek  to  explore  that  with  Mr.  Smith? 

Mr.  LiNDSEY.  I  don't  think  so,  no. 

Mr.  Chertoff.  Let  me  show  you  S  12379.  Let's  put  it  up  on  the 
video. 

The  Chairman.  Mr.  Chertoff,  I'm  going  to  ask  you  to  finish  this 
line  with  respect  to  this  document  and  Mr.  Smith,  and  then 

Mr.  Chertoff.  Now,  Mr.  Lindsey,  do  you  see  this  document,  it 
says  "the  White  House"  at  the  top? 

Mr.  LiNDSEY.  Yes. 

Mr.  Chertoff.  The  one  on  the  left,  is  that  in  your  handwriting? 

Mr.  LiNDSEY.  Yes. 

Mr.  Chertoff.  The  one  on  the  right  is  in  your  handwriting  as 
well? 

Mr.  LiNDSEY.  Yes. 

Mr.  Chertoff.  The  one  on  the  right  says  "ABC"  at  the  top.  Is 
this  information  you  got  in  a  discussion  with  ABC? 

Mr.  LiNDSEY.  Again,  I  have  no  idea.  I  would  assume  that's  cor- 
rect. I  have  no  memory  other  than  what's  on  that  note. 

Mr.  Chertoff.  On  the  left  you  have  "Stephen  Smith"  and  you 
have  two  telephone  numbers.  Were  those  Mr.  Smith's  numbers? 

Mr.  LiNDSEY.  I  assume.  I  have  no  idea. 

Mr.  Chertoff.  It  says  here  "interviewed  by  Cecilia  Seay  SBA- 
Fayettville  attorney."  Did  you  understand  Ms.  Seay  to  be  a  contract 
attorney  hired  by  the  SBA  to  work  on  the  Hale  matter? 

Mr.  LiNDSEY.  I  don't  know  if  I  knew  that  at  the  time.  I  know  that 
now. 

Mr.  Chertoff.  Did  you  have  Mr.  Smith's  numbers  here  and  did 
you  have  this  note  based  on  a  conversation  to  find  out  what  Mr. 
Smith  had  told  the  SBA  concerning  his  transactions? 

Mr.  LiNDSEY.  No.  Again,  I  don't  remember  speaking  to  Steve 
Smith  about  this.  I  have  this  note  with  his  telephone  numbers  on 
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it,  and  that  reference,  but  I  don't  remember  having  a  conversation 
with  Steve  Smith. 

Mr.  Chertoff.  Did  someone  suggest  to  you  that  you  ought  to  call 
Steve  Smith  and  give  you  the  numbers? 

Mr.  LiNDSEY.  Could  well  have  been. 

Mr.  Chertoff.  Do  you  have  any  idea  why  you  wrote  this  down? 

Mr.  Lindsey.  No.  I  have  no  memory  of  this  other  than  what's  re- 
flected on  this  note.  I  have  Steve  Smith's  name,  two  telephone 
numbers  and  the  reference  below  it,  but  I  don't  believe  I  ever  spoke 
to  Steve  Smith,  and  I  don't  know  who  would  have  given  me  the  in- 
formation. 

Mr.  Chertoff.  Again,  just  to  be  clear,  Steve  Smith  is  one  of  the 
individuals  who  was  a  borrower  from  David  Hale.  Did  you  know 
him  in  Arkansas? 

Mr.  Lindsey.  Yes,  I  knew  him  in  Arkansas. 

Mr.  Chertoff.  Had  he  ever  worked  for  Governor  Clinton? 

Mr.  Lindsey.  Yes,  he  worked  in  the  Governor's  first  term. 

Mr.  Chertoff.  In  what  capacity? 

Mr.  Lindsey.  Executive  Assistant  or — I'm  not  quite  sure  what 
his  title  was. 

Mr.  Chertoff.  Did  you  ever  work  with  him? 

Mr.  Lindsey.  No. 

Mr.  Chertoff.  Did  you  ever  represent  him? 

Mr.  Lindsey.  No. 

Mr.  Chertoff.  Finally,  and  then  I'll  stop,  but  just  to  close  this 
off,  this  series  of  interchanges  we  have  been  talking  about  up  to 
now 

Mr.  Lindsey.  I'm  sorry,  have  I  ever  worked  with  him  in  any 
official 

Mr.  Chertoff.  Have  you  ever  worked  with  him  in  any  capacity? 

Mr.  Lindsey.  I've  known  Steve  Smith.  I  worked  with  him  in  po- 
litical campaigns. 

Mr.  Chertoff.  So  you  were  a  friend  of  his? 

Mr.  Lindsey.  I'm  an  acquaintance  of  his.  We  don't  socialize  to- 
gether. 

Mr.  Chertoff.  If  you  placed  a  call  to  him,  you  would  expect  him 
to  return  the  call? 

Mr.  Lindsey.  Yes. 

Mr.  Chertoff.  Focusing  again,  as  I  just  close  this  line  off,  on 
this  sequence  of  conversations  between  September  20  and  certainly 
we  can  take  it  up  to  September  23  when  we  have  this  fax  with  in- 
formation about  the  loan,  having  this  in  mind,  during  the  last  week 
of  September,  on  either  September  30  or  October  1,  you  heard 
about  RTC  criminal  referrals  directed  at  Madison  Guaranty  and 
Mr.  McDougal.  Did  you  connect  in  your  mind  the  information  you 
were  getting  about  these  RTC  criminal  referrals,  which  we  talked 
about  last  year,  and  the  information  you  were  investigating  or  ex- 
amining that  you  had  gotten  from  Mr.  Gerth  about  Mr.  Hale  en- 
gaging in  criminal  activity  with  Mr.  McDougal? 

Mr.  Lindsey.  No. 

Mr.  Chertoff.  These  two  things  had  no  connection  in  your 
mind? 

Mr.  Lindsey.  Not  that  I  recall.  By  the  28th,  29th,  30th,  most  of 
what  is  in  Jeff  Gerth's  notes  was  in  the  papers  so  I  wouldn't  have 
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had  to  rely  upon  these  notes.  David  Hale  held  interviews  not  only 
with  Mr.  Gerth  but  with  other  people  and  it  was  widely  reported. 

Mr.  Chertoff.  But  as  of  that  time,  as  of  September  30  when  the 
RTC  referral  information  was  transmitted  by  Ms.  Hanson  to  the 
White  House  through  Mr.  Nussbaum  and  then,  I  think,  through 
Mr.  Eggleston  to  you,  by  that  time,  you  were  already  aware,  were 
you  not,  from  your  discussions  with  both  Mr.  Gerth  and  Mr.  Blair 
that  there  was  a  separate  criminal  investigation  involving  Mr. 
McDougal,  involving  Mr.  Hale 

Mr.  LiNDSEY.  No 

Mr.  Chertoff.  — which  also  touched  the  President? 

Mr.  LiNDSEY.  I  knew  there  was  a  separate  criminal  investigation 
involving  David  Hale  because  David  Hale,  I  think,  had  been  in- 
dicted by  that  point. 

Mr.  Chertoff.  Both  of  these  things  came  in  at  once 

Mr.  LiNDSEY.  I  don't  think  I  connected  the  two. 

Mr.  Chertoff.  You  didn't  connect  the  two? 

Mr.  LiNDSEY.  I  don't  think  so. 

Mr.  Chertoff.  Thank  you,  Mr.  Chairman. 

The  Chairman.  Senator  Sarbanes. 

Senator  Sarbanes.  Mr.  Lindsey,  let  me  separate  it  out.  A  good 
deal  of  the  questioning  was  about  notes  that  you  had  jotted  down 
at  a  meeting  you  had  with  Jeff  (Jerth;  is  that  correct? 

Mr.  LiNDSEY.  Yes,  sir. 

Senator  Sarbanes.  Gerth  had  talked  with  David  Hale;  is  that 
correct? 

Mr.  LiNDSEY.  That's  correct. 

Senator  Sarbanes.  Did  he  indicate  how  often  or  how  much? 

Mr.  LiNDSEY.  I  believe  he  indicated  to  me  that  he  and  a  colleague 
held  meetings  with  Mr.  Hale  over  a  3-day  period. 

Senator  Sarbanes.  Over  a  3-day  period? 

Mr.  LiNDSEY.  Correct. 

Senator  Sarbanes.  Then,  in  this  meeting,  he  put  to  you,  I  take 
it,  many  of  the  things  that  Hale  had  told  him  and  asked  you  about 
them;  right? 

Mr.  LiNDSEY.  I'm  not  sure  he  asked  me  about  them.  He  related 
to  me  what  David  Hale  had  related  to  him  and  I  simply  mostly 
took  notes  of  what  he  was  telling  me.  It  was  almost  all  new  infor- 
mation to  me  and  I  was  just  simply  writing  it  down  as  he  said  it. 

Senator  Sarbanes.  I  see.  Was  the  assumption  that  at  the  end  of 
that  you  would  try  to  find  out  information  about  these  things? 

Mr.  LiNDSEY.  I  think  he  clearly  asked  me  about  the  three  con- 
versations and  whether  or  not  the  President  had  spoken  to  David 
Hale  on  behalf  of  Susan  or  Jim  McDougal,  and  I  did  try  to  deter- 
mine that  from  the  President. 

Senator  Sarbanes.  Now,  after  that  meeting,  was  that  when  you 
talked  with  Jim  Blair? 

Mr.  LiNDSEY.  Apparently  I  talked  to  him  that  afternoon.  My  note 
does  not  have  a  date  on  it.  It  has  a  time,  2:30,  but  if  the  date  is 
9/20  it  would  be  the  afternoon  of  the  day  I  had  the  conversation 
with  Jeff  Gerth. 

Senator  Sarbanes.  You  then  took  notes  of  your  conversation 
with  Jim  Blair? 

Mr.  LiNDSEY.  Yes. 
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Senator  Sarbanes.  Are  those  the  notes  that  begin  "McDougal 
called  Heuer" — who's  Heuer? 

Mr.  LiNDSEY.  Sam  Heuer  was  Jim  McDougal's  lawyer.  I  don't 
know  if  he  currently  is  or  not. 

Senator  Sarbanes.  This  is  coming  now  from  Jim  Blair,  I  take  it? 

Mr.  Lindsey.  Apparently,  yes. 

Senator  Sarbanes.  "McDougal  called  Heuer  to  tell  him  that  Hale 
had  been  to  see  him.  McDougal  told  Heuer  that  Hale  had  tried  to 
get  him  to  fabricate  a  story  about  BC  and  JGT."  "Hale  had  tried 
to  get  him  to  fabricate  a  story  about" — BC  is  Bill  Clinton? 

Mr.  Lindsey.  Bill  Chnton. 

Senator  Sarbanes.  JGT  is  Jim  Guy  Tucker? 

Mr.  Lindsey.  Jim  Guy  Tucker. 

Senator  Sarbanes.  That  was  apparently  related  to  you  by  Blair, 
at  least  according  to  this  note? 

Mr.  Lindsey.  Apparently,  yes. 

Senator  Sarbanes.  You  have  no  independent  recollection  of  these 
conversations,  I  take  it? 

Mr.  Lindsey.  No,  I've  spoken  to  Jim  Blair,  obviously,  on  a  num- 
ber of  occasions,  but  I  don't  remember  this  particular  conversation 
beyond  what's  reflected  in  these  notes.  Again,  I  don't  remember  the 
conversation  at  all.  Obviously,  these  notes  were  taken  at  the  time 
and  would  be  what  I  wrote  down  at  the  time. 

Senator  Sarbanes.  Mr.  Ben-Veniste. 

Mr.  Ben-Veniste.  Thank  you.  Senator  Sarbanes. 

Mr.  Lindsey,  did  you  know  how  many  people  that  Mr.  Gerth  con- 
tacted to  get  some  sort  of  comment  from  them  with  relation  to 
what  he  had  heard  from  Mr.  Hale? 

Mr.  Lindsey.  I  have  no  idea. 

Mr.  Ben-Veniste.  We  have  information  developed  in  this  Com- 
mittee that  Mr.  Hale  spent  at  least  a  day,  maybe  more,  with  Mr. 
Gerth  at  the  suggestion  of  Mr.  Hale's  attorney,  Mr.  Coleman. 
Thereafter,  since  there  were  no  restrictions  on  what  Mr.  Gerth 
might  do  with  this  information,  he  called  a  number  of  people.  He 
called  someone  at  the  Department  of  Justice,  Mr.  Nathan,  who  is 
a  Deputy  to  Mr.  Heymann;  he  called  the  FBI  office  in  Little  Rock; 
he  called  you;  and  he  called  others  to  discuss  what  it  was  that  Mr. 
Hale  had  told  him. 

Now,  did  you  understand,  either  from  your  conversations  with 
Mr.  Gerth  or  through  conversations  with  others,  that  Mr.  Hale  was 
struggling  mightily  to  get  some  kind  of  a  favorable  deal,  either  im- 
munity or  no  prosecution  or  some  such  thing,  from  the  authorities 
who  had  tracked  him  down  and  caught  him  involved  in  the  fraudu- 
lent activities  which  we  have  discussed  here  today? 

Mr.  Lindsey.  Yes,  sir. 

Mr.  Ben-Veniste.  What  you  were  doing  was  writing  down  that 
which  Mr.  Gerth  told  you  that  Mr.  Hale  had  said;  correct? 

Mr.  Lindsey.  That's  correct. 

Mr.  Ben-Veniste.  Thereafter,  virtually  everything  that  Mr. 
Gerth  told  you  found  its  way  into  newspaper  stories,  either  by  Mr. 
Gerth,  The  Washington  Post,  or  The  Arkansas  Democrat,  but  all 
this  information  was  out  there  very  quickly  in  the  public  sector? 

Mr.  Lindsey.  Within  2  or  3  days,  yes,  sir. 


415 

Mr.  Ben-Veniste.  Indeed,  is  it  not  the  case  that  Mr.  Hale  was 
indicted  by  a  Federal  Grand  Jury  in  Little  Rock  a  matter  of  days 
after  your  conversation  with  Mr.  Gerth? 

Mr.  LiNDSEY.  Yes,  sir. 

Mr.  Ben-Veniste.  Let  me  turn  to  Mr.  Eggleston.  Good  afternoon, 
sir.  You  have  provided  information  by  way  of  your  opening  remarks 
with  respect  to  the  circumstances  under  which  you  were  involved 
in  the  request  for  information  from  the  SBA  that  had  been  pro- 
vided to  a  Member  of  Congress;  is  that  correct,  sir? 

Mr.  Eggleston.  Yes,  sir. 

Mr.  Ben-Veniste.  Could  you  tell  us  a  little  bit  about  your  back- 
ground, Mr.  Eggleston? 

Mr.  Eggleston.  I  graduated  from  law  school  in  1978.  I  clerked 
for  a  judge  in  the  United  States  Court  of  Appeals  for  the  Third  Cir- 
cuit for  a  year.  I  clerked  for  Chief  Justice  Warren  Burger  from 
1979  to  1980.  Thereafter,  I  became  an  Assistant  United  States  At- 
torney in  the  Southern  District  of  New  York,  from  1981  until  1987. 
In  1987,  I  became  Deputy  Chief  Counsel  of  the  House  Iran-Contra 
Committee.  Upon  leaving  that  a  year  later,  I  went  into  private 
practice  here  in  Washington  and  went  to  the  White  House  in  Sep- 
tember 1993. 

Mr.  Ben-Veniste.  Now,  would  you  tell  us  how  it  came  to  your 
attention  that  materials  relating  to  Mr.  Hale's  enterprise  were  fur- 
nished to  a  Member  of  Congress? 

Mr.  Eggleston.  Mr.  Ben-Veniste,  I  learned  about  it,  I  think, 
when  Mr.  Nussbaum,  my  supervisor,  directed  my  attention  to  a 
newspaper  story.  I  think  that  newspaper  story  appeared  in  The 
Washington  Post  on  November  6,  1993,  and  the  story  indicated 
that  Chairman  LaFalce,  really  at  the  request  of  the  Ranking  Mi- 
nority Member,  Representative  Myers,  had  requested  the  SBA  to 
provide  some  sort  of  report  on  Capital  Management,  and  I  believe 
that  newspaper  story  provided  a  due  date  of  November  15. 

Mr.  Ben-Veniste.  Now,  as  of  November  6,  there  had  been  very 
considerable  publicity  about  Mr.  Hale  in  The  New  York  Times  and 
The  Washington  Post,  had  there  not? 

Mr.  Eggleston.  I  believe  that's  right.  I've  gone  back  in  prepara- 
tion for  today  and  reviewed  some  of  it. 

Mr.  Ben-Veniste.  We  have  identified  extensive  stories  by  Mr. 
Gerth  and  by  The  Washington  Post  on  November  2,  1993,  so  it  is 
likely  that,  among  other  things,  these  newspaper  stories  may  have 
spurred  Congressional  interest? 

Mr.  Eggleston.  I  think  that's  accurate. 

Mr.  Ben-Veniste.  The  materials  that  were  in  the  newspaper  sto- 
ries, of  course,  tracked  the  same  information  that  Mr.  Gerth  was 
disseminating  in  order  to  get  reaction  to  the  information  he  had 
collected? 

Mr.  Eggleston.  Mr.  Ben-Veniste,  that  sounds  accurate.  I  do  not 
think  I  knew  at  the  time  about  the  conversation  with  regard  to  Mr. 
Hale  that  Mr.  Lindsey  has  just  spoken  about. 

Mr.  Ben-Veniste.  I  understand.  Now,  at  that  point,  what  did 
you  do  in  terms  of  following  up  on  the  information  you  had  been 
provided? 

Mr.  Eggleston.  I  think  that  I  discussed  this  issue  with  Mr. 
Nussbaum  sometime  during  the  week  of  November  8.  The  story  ap- 
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peared,  I  believe,  on  Saturday,  November  6.  I  think  sometime  dur- 
ing the  week  of  the  8th  he  directed  my  attention  to  this  story.  As 
I  say,  the  report  was  due  to  Congress  on  November  15.  On  Novem- 
ber 16,  I  called  to  the  SB  A  and  inquired  about  whether  the  dead- 
line had  ever  been  met,  whether  the  SBA  had  complied  with  the 
request  for  the  report  and  if  so,  what  had  been  produced. 

Mr.  Ben-Veniste.  What  did  you  learn? 

Mr.  Eggleston.  I  initigdly  called  their  Office  of  Legislative  Af- 
fairs and  asked  them.  I  can't  remember  who  I  spoke  to  there.  I 
then  received  a  call  back  later,  as  I  recall  at  least,  from  Mr. 
Spotila.  Mr.  Spotila,  whom  I  indicated  I  did  not  know  before — I 
don't  think  I  had  had  any  dealings  with  him,  either  in  private  prac- 
tice or  since  I  had  been  at  the  White  House — told  me  late  the  night 
before,  late  the  night  of  the  15th,  the  SBA  had  indeed  complied 
with  the  request  and  had  provided  a  report  to  Chairman  LaFalce. 

Mr.  Ben-Veniste.  What  did  you  do  thereafter? 

Mr.  Eggleston.  I  didn't  know,  of  course,  what  the  report  was 
that  had  been  provided.  I  asked  him  whether  it  would  be  appro- 
priate for  the  White  House  to  have  whatever  had  been  provided  to 
Congress.  These  were  documents  and  information  that  had  left  the 
SBA  and  been  provided  to  Congress  and  it  struck  me  it  was  likely 
appropriate  for  the  White  House  to  have  a  copy  of  whatever  had 
been  provided  to  Congress,  so  I  asked  Mr.  Spotila  whether  that  was 
appropriate.  Mr.  Ben-Veniste,  it  was  either  in  that  conversation  or 
a  later  conversation — I'm  not  sure  I  can  identify  each  and  every 
one — but  there  came  a  time,  I  believe  during  the  day  of  the  16th, 
when  he  told  me  it  would  be  appropriate  to  provide  the  White 
House  with  a  copy  of  the  report,  and  I  believe  he  faxed  it  to  me 
sometime  during  the  morning  of  November  16. 

Mr.  Ben-Veniste.  Now,  the  report  made  reference  to  related  doc- 
umentation, did  it  not? 

Mr.  Eggleston.  I  seem  to  remember  that — I  think  I  have  it  in 
front  of  me — the  last  page  or  so  of  the  report  made  reference  to  re- 
lated documentation. 

Mr.  Ben-Veniste.  Did  you  make  a  request  for  that  documenta- 
tion? 

Mr.  Eggleston.  I  did.  I  really  don't  remember,  sir,  whether  I 
discussed  in  the  initial  conversation  with  Mr.  Spotila  whether  there 
was  related  documentation  or  not,  but  I  do  remember  asking  him 
whether  it  would  be  appropriate  for  the  White  House  to  have  the 
related  documentation  as  well,  and  I  remember  him  saying  that 
that  would  be  appropriate. 

Mr.  Ben-Veniste.  You  received  that  material? 

Mr.  LiNDSEY.  I  did,  on  November  16, 1  believe. 

Mr.  Ben-Veniste.  Did  there  come  a  time  when  you  learned  that 
there  was  some  concern  coming  from  the  Department  of  Justice 
with  respect  to  what  had  transpired? 

Mr.  Eggleston.  That's  true.  The  first  thing  I  learned  actually — 
either  Mr.  Spotila  or  someone  in  Mr.  Spotila's  office  had  called  me 
to  tell  me  that  Administrator  Bowles  had  raised  the  issue  of  wheth- 
er or  not  it  was  appropriate  to  raise  the  issue  of  whether  they  had 
checked  with  the  Department  of  Justice  before  providing  informa- 
tion to  the  White  House.  I  believe  I  was  told  they  intended  to  do 
that.  I  did  not,  frankly — and  ultimately  wrongly — think  the  Depart- 
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ment  of  Justice  would  have  difficulty  with  the  White  House  having 
information  that  had  been  provided  to  Congress.  A  day  or  two 
later,  I  think  probably  on  Thursday  the  18th  or  Friday  the  19th, 
I  believe  I  learned  from  Mr.  Stephens,  who  worked  for  Mr.  Spotila, 
that  the  Department  of  Justice  did  have  a  problem  and  would  like 
me  to  return  the  information. 

Mr.  Ben-Veniste.  What  did  you  do  thereafter? 

Mr.  Eggleston.  At  the  time,  I  was  actually  in  this  room  at  a 
hearing  involving  Mr.  Halpern,  who  at  the  time  had  been  nomi- 
nated to  be  an  official  with  the  Department  of  Defense,  and  I  spoke 
to  Mr.  Stephens.  I  told  him  that  I  would  probably  contact  the  Dep- 
uty's Office  at  the  Department  of  Justice  to  inquire  what  the  prob- 
lem was  and  what  the  concern  was.  Under  our  procedures,  the 
Deput/s  Office  at  the  Justice  Department  was  the  intake  place.  I 
wouldn't  call  somebody  in  the  fraud  section  or  whatever.  When  I 
returned  to  my  office,  I  think  shortly  after  I  returned  to  my  office, 
I  received  a  call,  I  believe,  from  Mr.  Nathan,  who  was  the  Deputy 
to  Mr.  Heymann,  who  told  me — and  this  is  the  first  time  I  had 
heard  from  the  Department  of  Justice — that  the  Department  of 
Justice  wanted  me  to  return  the  documents. 

Mr.  Ben-Veniste.  What  was  your  reaction? 

Mr.  Eggleston.  I  told  them  I  had  to  talk  to  Mr.  Nussbaum.  By 
that  time,  it  was  obvious  that  we  would  return  the  documents,  but 
I  had  to  talk  to  my  supervisor  before  agreeing  to  do  so. 

Mr.  Ben-Veniste.  Did  you  feel  somewhat  caught  out  as  a  result 
of  what  had  transpired  in  the  sense  that  you  had  no  reason  to  be- 
lieve that  the  Justice  Department  would  have  any  objection  to  you 
reviewing  the  documents? 

Mr.  Eggleston.  Mr.  Ben-Veniste,  when  I  got  the  documents,  I 
assumed  it  was  appropriate  for  me  to  have  them,  and  I  did  not  be- 
lieve the  Department  of  Justice  would  have  a  difficulty.  When  I 
heard,  first  from  Mr.  Stephens  and  then  from  Mr.  Nathan,  that  in- 
deed the  Department  of  Justice  wanted  me  to  return  them,  yes,  I 
was  quite  concerned,  and  spoke  fairly  quickly  thereafter  to  Mr. 
Nussbaum  and  worked  hard  to  get  the  documents  back  as  soon  as 
I  could. 

Mr.  Ben-Veniste.  They  were  returned? 

Mr.  Eggleston.  I  made  efforts,  I  think,  starting  Friday  night, 
after  I  talked  to  Mr.  Nussbaum,  to  return  them.  I  tried  to  get  in 
touch  with  Mr.  Stephens  and  Mr.  Spotila  on  Saturday,  calling  them 
at  their  office,  and  I  think  I  identified  a  John  Spotila  who  lived  in 
Virginia.  I  didn't  know  if  it  was  this  John  Spotila.  I  called  that 
number  and  didn't  get  anybody.  I  worked  on  it  during  the  day  on 
Saturday  to  try  to  get  these  back,  because  having  been  advised  the 
Department  of  Justice  didn't  want  the  White  House  to  have  them, 
I  wanted  to  get  rid  of  them  as  soon  as  I  could.  I  ultimately  called 
Mr.  Stephens,  who  happened  to  be  working  Sunday  morning.  I 
called  him  at  9:15  in  the  morning  and  returned  them  to  him  mid- 
morning  on  Sunday,  November  21. 

Mr.  Ben-Veniste.  Let  me  ask  you,  having  spent  6  years  in  the 
finest  prosecution  office  in  the  United  States  and  having  re- 
viewed— that's  the  Southern  District  of  New  York,  a  hometown 
plug,  Mr.  Chairman 

The  Chairman.  Yes. 
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Mr.  Ben-Veniste.  — an  office  which  is  dear  to  my  heart — did 
you,  in  your  review  of  those  documents,  see  anything  that  was  par- 
ticularly sensitive? 

Mr.  Eggleston.  I  did  not.  I  think  a  number  of  the  documents — 
I'm  having  trouble  remembering  exactly  what  they  were — were 
public.  I  think  one  document  was  a  receivership  that  had  been  filed 
in  the  Eastern  District  of  Arkansas.  I  think  the  indictment  of  Mr. 
Hale  was  there,  which  was  public,  and  there  were  some  audit  re- 
ports. I  did  not  see  any  documents  that  I  thought  were  particularly 
sensitive  or  that  would  have  alerted  me  to  the  notion  that  the  De- 
partment of  Justice  might  have  had  a  problem. 

Mr.  Ben-Veniste.  The  documents  were  returned  under  what  cir- 
cumstances that  weekend? 

Mr.  Eggleston.  I  drove  them  myself  back  to  the  SBA  and  gave 
them  to  Mr.  Stephens. 

Mr.  Ben-Veniste.  That  was  on  Sunday? 

Mr.  Eggleston.  That  was  on  Sunday  morning. 

Mr.  Ben-Veniste.  Now,  Mr.  Teckler,  you  are  a  career  employee? 

Mr.  Teckler.  Yes,  I  am. 

Mr.  Ben-Veniste.  With  the  SBA? 

Mr.  Teckler.  Correct. 

Mr.  Ben-Veniste.  You've  had  occasion  to  review  the  materials 
that  were  sent  over  to  Mr.  Eggleston,  have  you  not? 

Mr.  Teckler.  Subsequent  to  them  having  been  sent,  I  reviewed 
the  materials,  yes. 

Mr.  Ben-Veniste.  Those  materials,  on  the  cover  letter  to  Con- 
gressman LaFalce,  bore  a  legend,  did  they  not? 

Mr.  Teckler.  Yes,  they  did. 

Mr.  Ben-Veniste.  What  was  that  legend  essentially? 

Mr.  Teckler.  It  was  a  legend  of  confidentiality,  which  is  a  stand- 
ard legend  we  attach  to  materials  which  are  forwarded  to  Congres- 
sional Committees  so  that  the  documents  will  not  be  disseminated 
from  the  Committee  to  third  parties. 

Mr.  Ben-Veniste.  That  is  something  which  you  do  as  a  regular 
course  at  the  SBA,  no  matter  what  the  actual  sensitivity  of  the  doc- 
uments are? 

Mr.  Teckler.  Normally  when  we  would  furnish  a  report  of  that 
nature,  we  would  attach  that  legend  to  a  report  which  is  furnished 
to  our  Oversight  Committee. 

Mr.  Ben-Veniste.  Having  had  the  opportunity  to  review  the  re- 
port and  the  attachments  thereto  that  were  turned  over  to  Mr, 
Eggleston  and  with  the  benefit  of  hindsight,  do  you  identify  any 
documents  that  were  particularly  sensitive? 

Mr.  Teckler.  No,  I  think  we  satisfied  ourselves,  and  I  think  Mr. 
Spotila  satisfied  himself,  prior  to  having  sent  the  documents  for- 
ward that  there  were  no  sensitive  documents.  We  certainly  are  sat- 
isfied to  that  effect  afterwards. 

Mr.  Ben-Veniste.  Is  that  correct,  Mr.  Spotila? 

Mr.  Spotila.  Yes,  it  is. 

Mr.  Ben-Veniste.  By  this  time,  of  course,  Mr.  Hale  had  been  in- 
dicted by  a  Grand  Jury  in  Little  Rock;  correct? 

Mr.  Spotila.  That's  correct. 

Mr.  Ben-Veniste.  Mr.  Hale's  very  extensive  conversations  with 
various  news  reporters  had  all  been  published? 
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Mr.  Eggleston.  I  believe  that's  correct. 

Mr.  Ben-Veniste.  With  respect  to  the  Department  of  Justice  and 
their  concern,  we  have  the  testimony,  Mr.  Chairman,  of  George 
Allen  Carver,  a  career  prosecutor  in  the  fraud  section  at  the  De- 
partment of  Justice,  who  was  asked  at  page  80  of  his  deposition 
transcript  by  Mr.  Chertoff: 

Question:  Did  you  ever  learn  the  circumstances  under  which  these  documents 
were  transmitted  to  the  White  House  and  what  happened? 

Mr.  Carver's  answer  was: 

Answer:  My  impression  was  it  was  totally  innocent,  and  you  had  White  House 
staff  who  were  interested  in  tracking  what  was  going  on  on  the  Hill  for — because 
it  looked — it  concerned  the  White  House  so  that  when  a  request  for  documents  went 
over  to  the  Small  Business  Administration,  they  wanted  a  set  of  that  documents  and 
a  set  of  those  documents  was  prepared.  We  asked  them  for  copies  with  handwritten 
notations  on  them  and  all  copies. 

So  in  Mr.  Carver's  opinion,  quite  clearly,  the  request  that  was 
made  by  you,  Mr.  Eggleston,  was  innocuous,  appropriate  and  did 
not  cause  a  problem  to  those  people  who  later  looked  at  the  situa- 
tion. Indeed,  Mr.  Nathan,  who  is  Mr.  Heymann's  Deputy,  testified 
at  page  97  of  his  sworn  deposition: 

Question:  Did  you  ever  come  across  any  evidence  that  might  have  led  you  to  feel 
that  there  was  an  improper  motive  in  the  White  House's  request  for  the  documents? 

Mr.  Nathan  responded: 

Answer:  No.  Mr.  Eggleston's  explanation  was  reasonable  and  sensible  and  I  ac- 
cepted it  fully  and  had  no  reason  to  doubt  it. 

So  as  a  result  of  the  request  by  Congressman  LaFalce,  if  I  under- 
stand correctly,  Mr.  Spotila  responded  to  your  request,  Mr.  Eggle- 
ston. He  made  the  documents  available  to  you.  You  reviewed  the 
documents.  You  found  nothing  particularly  noteworthy  about  them. 
There  was  concern  raised  that  came  to  your  attention  emanating 
from  the  Justice  Department — obviously  from  the  standpoint  of  ap- 
pearances rather  than  substance.  You  responded  promptly  to  that 
sensitivity  expressed  by  the  Department  of  Justice  and  returned 
the  documents;  correct? 

Mr.  Eggleston.  That's  correct,  Mr.  Ben-Veniste. 

Mr.  Ben-Veniste.  Mr.  Spotila,  could  you  identify  any  problem 
that  resulted,  other  than  everybody  coming  here  testifying  about  it 
and  having  taken  innumerable  sworn  depositions  in  the  House  and 
Senate,  but  can  you  identify  any  substantive  problem  that  resulted 
from  the  transmittal  and  return  of  the  documents  that  we've  been 
discussing? 

Mr.  Spotila.  I  am  not  aware  of  any  problem  that  resulted. 

Mr.  Ben-Veniste.  Mr.  Teckler,  can  you  identify  any  problem,  any 
hindrance  or  other  obstruction  to  anything  that  the  SBA,  the  U.S. 
Attorney's  Office,  or  the  Department  of  Justice  was  doing  with  re- 
spect to  the  prosecution  of  Mr.  Hale  relating  to  this  matter  result- 
ing from  the  transmittal  of  these  documents? 

Mr.  Teckler.  No,  sir,  I  cannot. 

Mr.  Ben-Veniste.  I  have  nothing  further. 

The  Chairman.  Michael,  do  you  want  another  round? 

Mr.  Chertoff.  Thank  you,  Senator. 
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Mr.  Lindsey,  I'm  going  to  resume  chronologically  with  you  in  a 
moment,  but  I  just  want  to  jump  in  for  a  second  on  the  examina- 
tion we  just  had. 

Mr.  Spotila,  you  made  a  decision  to  send  the  documents  over; 
right? 

Mr.  Spotila.  Yes,  I  did. 

Mr.  Chertoff.  After  the  documents  were  sent  back  at  the  insist- 
ence of  the  Department  of  Justice,  you  satisfied  yourself  that  you 
hadn't  done  anything  wrong.  Is  that  it? 

Mr.  Spotila.  If  I  could  explain,  before  I  sent  the  documents  to 
Mr.  Eggleston — actually,  more  accurately,  delivered  the  documents 
to  Mr.  Eggleston 

Mr.  Chertoff.  You  delivered  them? 

Mr.  Spotila.  I  hand-delivered  them. 

Mr.  Chertoff.  You  hand-delivered  them? 

Mr.  Spotila.  To  Mr.  Eggleston,  yes. 

Mr.  Chertoff.  Where? 

Mr.  Spotila.  At  the  SBA.  Let  me  explain.  I  think  I  can  add  at 
least  a  little  to  the  account  that  Mr.  Eggleston  gave,  although  his 
account  was  substantially  correct.  When  I  had  the  first  discussion 
with  Mr.  Eggleston,  and  I  don't  recall  whether  he  called  me  or  I 
called  him,  but  it  was  on  November  16,  he  indicated,  as  he  sug- 
gested, that  he  was  interested  in  whether  the  White  House  prop- 
erly could  receive  the  background  materials  that  we  had  made 
available  to  the  House  Small  Business  Committee. 

I  spoke  with  Mark  Stephens,  on  my  staff,  who  was  the  career  at- 
torney, senior  attorney  who  was  handling  the  Capital  Management 
case  for  us.  He  had  indicated  to  me  that  all  of  the  documents  were 
entirely  routine  and  nonsensitive.  I  had  previously  received  guid- 
ance from  Mr.  Teckler  that  the  White  House  was  permitted  to  re- 
ceive routine  background  materials  of  this  nature  in  the  absence  of 
some  particular  reason  why  they  would  not  be  made  available. 

I  made  the  decision  that  these  materials,  therefore,  could  be 
made  available  to  Mr.  Eggleston  but  I  also  mentioned  to  him  that 
we  did  not  want  the  materials  disclosed  to  the  public  at  this  time, 
that  the  agency  had  not  made  that  determination.  It  could  be 
shared  with  other  governmental  agencies,  including  the  White 
House,  but  it  was  not  to  be  released  to  the  public.  He  offered  to 
come  by  and  pick  up  the  documents,  which  he  did,  and  I  gave  them 
to  him. 

Mr.  Chertoff.  He  offered  to  come  by  and  pick  up  the  docu- 
ments? 

Mr.  Spotila.  That's  right. 

Mr.  Chertoff.  Is  there  a  system  where  one  Government  office 
can  send  another  Government  office  what  you've  described  as  rou- 
tine background  materials? 

Mr.  Spotila.  Is  there  a  system  for  delivering 

Mr.  Chertoff.  It's  called  the  mail. 

Mr.  Spotila.  My  understanding  was  because  of  the  nature  of  the 
request,  namely  that  Mr.  Eggleston  was  interested  in  having  the 
background  materials  available  in  the  event  of  press  coverage,  that 
it  was  important  that  he  receive  them  promptly  and  that  seemed 
like  a  reasonable  request. 

Mr.  Chertoff.  So  there  was  an  urgency  to  the  request? 
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Mr.  Spotila.  Because  of  the  likelihood  of  press  coverage. 

Mr.  Chertoff.  Now  you're  telling  us  that  this  was  under  the 
press  coverage  exception  to  confidentiality,  that  if  there's  going  to 
be  a  press  story  that  might  come  up,  you  can  send  things  over? 

Mr.  Spotila.  No,  I'm  not  saying  that.  I'm  saying  that  the  ref- 
erence to  confidentiality  was  meant  to  refer  to  something  else.  The 
documents  were  marked  confidential  because  they  were  not  to  be 
disclosed  to  third  parties,  as  Mr.  Teckler  has  indicated.  They  were 
not  of  a  nature  that  we  would  have  been  prohibited  from  making 
them  available  to  other  governmental  agencies,  including  the  White 
House. 

Mr.  Chertoff.  Now,  I'm  holding  up  the  documents  that  we've  re- 
ceived from  the  SBA  which  constitute  the  attachments.  Does  this 
square  with  your  recollection  of  the  volume  of  material  we're  talk- 
ing about? 

Mr.  Spotila.  That's  about  the  right  volume  of  material. 

Mr.  Chertoff.  What  actually  happened  here  is  you  initially 
faxed  to  Mr.  Eggleston  a  copy  of  the  press  release;  right? 

Mr.  Spotila.  My  recollection  is  that  I  faxed  a  copy  of  the  press 
release  that  had  been  done  and  then  the  cover  letter,  and  he  had 
asked  whether  he  could  have  the  attachments. 

Mr.  Chertoff.  He  came  over  and  picked  them  up? 

Mr.  Spotila.  Yes,  he  offered  to  come  over  and  pick  them  up,  and 
that  was  a  simple  means  of  transmitting  them. 

Mr.  Chertoff.  So  as  not  to  leave  us  with  the  impression  that 
this  was  treated  by  the  Department  of  Justice  as  a  routine  matter, 
they  insisted  you  get  every  piece  of  paper  back;  right? 

Mr.  Spotila.  As  Mr.  Bowles  testified  earlier  today,  after  I  gave 
the  documents  to  Mr.  Eggleston,  I  spoke  to  Mr.  Bowles  later  in  the 
day  and  I  mentioned  to  him  that  I  had  had  this  request  from  Mr. 
Eggleston  and  that  I  had  made  the  documents  available.  He  asked 
me  whether  we  had  talked  to  the  Department  of  Justice  about  it, 
since  we  were  working  closely  with  them  and  coordinating  with 
them.  I  said  no,  we  had  not  but  we  would  do  so  immediately.  So 
I  spoke  with  Mr.  Stephens,  who  was  our  liaison  with  the  Depart- 
ment. Mr.  Stephens  called,  I  believe,  Mr.  Carver.  Mr.  Carver  said 
he  would  think  about  it  for  a  day  or  so.  He  got  back  to  Mr.  Ste- 
phens the  next  day  and  said  they  would  like  us  to  get  the  materials 
back,  and  so  we  did. 

Mr.  Chertoff.  In  fact,  they  were  delivered  back  to  you  on  that 
Sunday;  right? 

Mr.  Spotila.  I  believe  they  were  delivered  back  to  Mr.  Stephens, 
as  Mr.  Eggleston  mentioned. 

Mr.  Chertoff.  Let  me  jump  forward.  Isn't  it  a  fact,  Mr.  Eggle- 
ston, that  as  a  consequence  of  this,  the  Department  of  Justice  actu- 
ally insisted  that  the  FBI  conduct  investigative  interviews  of  you 
and  Mr.  Nussbaum  and  others? 

Mr.  Eggleston.  I  know  I  was  interviewed  by  the  FBI. 

Mr.  Chertoff.  In  fact,  on  the  occasion  the  FBI  first  came  in  to 
interview  you,  didn't  Mr.  Nussbaum  insist  that  he  be  present  for 
the  interview? 

Mr.  Eggleston.  I  don't  remember  that  it  was  Mr.  Nussbaum 
specifically.  I  remember  that  there  was  an  interest  in  having  some- 
one else — some  other  attorney  sit  in  on  the  interview.  Initially,  I 
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think,  it  was  going  to  be  someone  from  the  Counsel's  Office.  It 
might  have  been  Mr.  Nussbaum.  Ultimately,  it  was  an  outside  at- 
torney. 

Mr.  Chertoff.  The  reason  it  was  an  outside  attorney  is  the  De- 
partment of  Justice  pulled  back  the  interviewers  because  they  re- 
fused to  have  you  interviewed  in  the  presence  of  someone  else  from 
the  White  House  Counsel's  Office;  isn't  that  correct? 

Mr.  Eggleston.  They  called  somebody  and  came  back  and  said 
that  they  did  not  want  someone  else  from  the  White  House  Coun- 
sel's Office  to  sit  in.  I  said  fine,  like  any  other  American,  I  don't 
want  to  sit  alone  in  an  FBI  interview,  but  I'm  happy  to  be  inter- 
viewed. Let  me  see  if  I  can  find  someone  else  to  sit  in  and  as  soon 
as  I  can  arrange  that  we'll  have  the  interview,  and  that's  exactly 
what  happened. 

Mr.  Chertoff.  Their  problem  wasn't  with  you  having  a  lawyer. 
Their  problem  was  with  having  Mr.  Nussbaum,  who  was  another 
person  to  be  interviewed,  in  the  room  with  you;  right? 

Mr.  Eggleston.  My  recollection,  Mr.  Chertoff,  is  they  had  a 
problem  with  anybody  from  the  White  House  Counsel's  Office  sit- 
ting in. 

Mr.  Chertoff.  From  the  office  in  which  you  and  Mr.  Nussbaum 
were  working? 

Mr.  Eggleston.  Correct. 

Mr.  Chertoff.  Since  Mr.  Ben-Veniste  read  into  the  record  a  por- 
tion of  the  deposition  from  Mr.  Carver,  let  me  put  up  TTK  157  on 
the  Elmo,  which  is  a  note  dated  1/19/93,  approximately  a  month  or 
two  after  these  events,  taken  by  Allen  Carver  apparently  of  a  con- 
versation with  Jerry  McDowell  that  reads  as  follows: 

As  far  as  DOJ  is  concerned,  when  we  heard  what  SBA  did,  we  tried  to  undo  the 
damage.  I've  got  to  believe  the  White  House  Counsel  have  done  an  incredibly  stupid 
thing.  What  kind  of  independence  IG  interviews  to  follow. 

Did  you  ever  hear  this  sentiment  expressed  to  you  from  the  De- 
partment of  Justice,  Mr.  Spotila? 

Mr.  Spotila.  No,  I  did  not. 

Mr.  Chertoff.  So  your  impression  was  the  Department  of  Jus- 
tice thought  this  was  just  a  pay-it-no-mind  issue? 

Mr.  Spotila.  The  following  Wednesday,  I  think  that  was  Novem- 
ber 24,  Don  Mackay,  who  was  the  attorney  who  I  think  had  just 
recently  been  appointed  to  handle  the  investigation,  came  over  to 
the  SBA  with  two  of  his  staff  members  and  an  FBI  agent.  They 
were  actually  coming  over  to  review  some  other  materials,  but 
while  they  were  there,  they  asked  if  they  could  meet  with  myself, 
Mr.  Teckler  and  Mr.  Stephens.  We  spent  several  hours  that  after- 
noon and  had  gone  over  in  complete  detail  everything  that  had 
happened,  the  full  background.  The  FBI  agent  was  present  and 
took  notes.  At  the  end  of  that  discussion,  because  this  honestly  was 
the  first  that  I  had  any  indication  that  the  Justice  Department  had 
any  concern  or  question  about  it  at  all,  I  asked  Mr.  Mackay  wheth- 
er he  thought  we  had  done  anything  wrong  and  my  recollection  is 
that  he  said  to  me  no,  but  they  were  concerned  about  the  percep- 
tion and  wanted  to  get  all  the  facts  down  and  that's  the  last,  can- 
didly, I  ever  heard  about  it  until  just  now. 

Mr.  Chertoff.  Mr.  Eggleston,  did  you  make  a  copy  of  one  of  the 
documents  in  the  file? 
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Mr.  Eggleston.  I  have  some  recollection  of  that. 

Mr.  Chertoff.  Did  you  shred  that  document? 

Mr.  Eggleston.  I  put  it  in  my  burn  bag. 

Mr.  Chertoff.  What  was  the  document  you  copied? 

Mr.  Eggleston.  I  don't  recall. 

Mr.  Chertoff.  You  were  asked  some  questions  by  Mr.  Ben- 
Veniste  about  the  significance  of  this  file.  The  file  contained  essen- 
tially the  investigative  work  product  of  the  Small  Business  Admin- 
istration as  it  related  to  the  Hale  case;  correct? 

Mr.  Eggleston.  I  don't  know  that. 

Mr.  Chertoff.  Is  it  you  don't  know  or  you  don't  recall  it? 

Mr.  Eggleston.  No,  I  don't  know  that  at  all  to  be  true.  It  was 
a  bunch  of  audit  reports  and  the  like.  I  think,  in  fact,  it  was  not 
my  impression  at  all  that  it  was  the  investigative  background  that 
led  to  his  indictment.  That  was  not  my  impression  upon  reading  it. 

Mr.  Chertoff.  It  contained  audit  reports;  correct?  You  just  said 
so;  right? 

Mr.  Eggleston.  Sure. 

Mr.  Chertoff.  Examination  reports? 

Mr.  Eggleston.  Correct. 

Mr.  Chertoff.  Reports  about  loans  that  had  been  made  which 
had  been  drawn  into  question? 

Mr.  Eggleston.  Yes. 

Mr.  Chertoff.  Again,  drawing  on  your  experience  as  a  former 
prosecutor,  which  Mr.  Ben-Veniste  invoked  earlier,  if  you're  rep- 
resenting someone  who's  being  accused  by  another  individual,  let's 
say  by  David  Hale,  the  person  who's  under  that  accusation  has  a 
strong  interest  in  collecting  information  about  Mr.  Hale  and  Mr. 
Hale's  background  that  might  be  used  to  attack  Mr.  Hale's  credibil- 
ity. Is  that,  drawing  on  your  experience,  a  fair  statement  of  what 
a  lawyer  representing  a  subject  of  accusation  from  Mr.  Hale  might 
want  to  do? 

Mr.  Eggleston.  I  was  not  representing  the  President  in  any 
matter,  and  that  is  not  the  reason  I  was  doing  it,  and  I  did  not  dis- 
seminate that  information  to  anybody  else  who  might  have  had 
that  kind  of  an  interest 

Mr.  Chertoff.  I'm  just  asking  you  to  draw  on  the  experience 
that  you  drew  on  for  Mr.  Ben-Veniste  in  evaluating  the  significance 
of  this  material  as  it  leaves  the  agency  and  goes  out  someplace 
else.  Would  you  agree  with  me  that  is  material  that  defense  attor- 
neys routinely  press  the  courts  and  press  the  agencies  to  get  with 
respect  to  people  who  are  cooperating  witnesses  and  they  are  con- 
stantly being  resisted  by  the  agencies  and  the  courts  when  they 
want  that  information;  correct? 

Mr.  Eggleston.  I  did  not  regard  that  information  that  was  in 
that  file  as  at  all  relevant  to  anything  that  was  going  on  with  re- 
gard to  the  President.  So  as  to  the  question  you're  asking  me,  the 
answer,  Mr.  Chertoff,  is  no. 

Mr.  Chertoff.  If  the  information  in  the  file  wasn't  relevant  to 
anjrthing  going  on  with  the  President,  what  was  the  business  of  the 
White  House  Counsel's  Ofiice  in  finding  out  what  was  in  the  file 
on  David  Hale? 

Mr.  Eggleston.  Mr.  Chertoff,  I  didn't  know  when  I  got  it  what 
was  going  to  be  in  it.  I  had  no  idea  what  was  going  to  be  in  the 
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file  when  I  got  it.  The  first  thing  I  did  when  I  looked  at  it  was  to 
look  through  it  to  see  whether  there  was  a  reference  to  the  Presi- 
dent or  First  Lady  because  if  there  were,  the  likelihood  of  a  press 
leak  or  some  sort  of  disclosure  would  be  substantially  higher.  It  is 
background  information  about  Capital  Management  Services,  Inc. 
which  I  found  to  be  not  of  any  particular  interest.  I  looked  at  the 
documents  very  quickly  and  put  them  aside. 

Mr.  Chertoff.  Is  this  the  same  theory,  that  there  might  be  a 
press  story,  that  was  also  in  the  mind  of  Mr.  Nussbaum  and  others 
in  the  White  House  Counsel's  Office  during  the  very  same  period 
of  time  when  you  were  having  meetings  with  Treasury  personnel 
concerning  the  RTC  referrals? 

Mr.  Eggleston.  I  can't  tell  you  what  was  in  the  mind  of  Mr. 
Nussbaum.  The  reason  I  felt  comfortable  asking  for  these  docu- 
ments is  that  they  had  been  provided  outside  of  the  SBA  to  a  Con- 
gressional Oversight  Committee,  not  a  Special  Committee  designed 
to  investigate  anything,  such  as  this  one  might  be,  and  I  thought 
the  fact  that  they  had  been  disclosed  outside  of  the  SBA  meant 
that  they  were  not  particularly  sensitive.  They  were  not  relevant 
to  an  ongoing  criminal  investigation  because  my  experience  is  that 
had  they  been,  the  Department  of  Justice  would  have  intervened 
and  prevented  them  from  being  provided. 

Mr.  Chertoff.  Mr.  Spotila,  you  didn't  check  with  the  Depart- 
ment of  Justice  before  you  sent  them  over,  did  you? 

Mr.  Spotila.  I  spoke  with  Mr.  Stephens,  who  was  our  career  at- 
torney handling  the  matter,  who  knew  the  materials  thoroughly 
and  who,  in  fact,  had  assembled  the  materials  for  the  House  Com- 
mittee and  he  had  indicated  to  me  that  these  materials  were  all 
routine.  These  were  not  the  products  of  an  investigation  of  Capital 
Management.  They  were  not  the  products  of  a  criminal  investiga- 
tion of  anyone.  They  did  not  contain  any  information  from  the  De- 
partment of  Justice  or  the  FBI.  They  did  not  relate  to  Madison 
Guaranty  or  the  White  House.  They  were  routine  background  ma- 
terials. That's  the  assurance  he  gave  me. 

Mr.  Chertoff.  This  was  not,  again,  an  assurance  from  the  De- 
partment of  Justice;  right? 

Mr.  Spotila.  I  did  not  speak  to  the  Department  of  Justice  before 
we  transmitted  the  materials. 

Mr.  Chertoff.  Thank  you,  Mr.  Chairman. 

The  Chairman.  At  this  point  in  time  I'm  going  to  ask  the  wit- 
nesses, and  obviously  you  have  a  right  and  you  have  a  duty  to  give 
a  full  explanation  as  it  relates  to  answers,  but  they're  not  trick 
questions  and  when  the  question  is  asked — and  it's  not  a  trick 
question — did  you  check  with  the  so-and-so  prior  to — and  I  won't 
repeat  the  exact  question — and  either  you  did  or  you  didn't,  I'm 
going  to  ask  that  you  try  to  curtail  it  because  we'll  be  here  for  a 
long  time  and  we'll  eventually  get  an  answer.  So  I  ask  that  of  all 
the  witnesses.  That's  all.  All  right? 

Senator  Sarbanes. 

Senator  Sarbanes.  Mr.  Eggleston,  when  did  you  get  in  touch 
with  the  SBA  with  respect  to  getting  the  report? 

Mr.  Eggleston.  I  believe  I  called  on  November  16,  1993,  which 
was  the  day  after  the  news  report  indicated  that  it  was  due. 

Senator  SARBANES.  Due  to  Congress? 
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Mr.  Eggleston.  Yes,  sir. 

Senator  Sarbanes.  So  that  was  after  the  report  had  gone  to  Con- 
gress? 

Mr.  Eggleston.  Yes. 

Senator  Sarbanes.  Is  that  correct?  Had  it  gone  to  Congress,  Mr. 
Spotila? 

Mr.  Spotila.  It  had  gone  to  Congress  the  night  before,  the  15th. 

Senator  Sarbanes.  You  called  the  next  day  and  said  I  under- 
stand you've  provided  this  report  to  Congress,  can  we  have  a  copy 
of  the  report;  is  that  correct? 

Mr.  Eggleston.  Essentially,  Senator.  As  of  that  moment,  I  didn't 
know  whether  they  had  actually  even  given  anything  to  Congress 
in  response  to  the  request,  so  my  first  question  was  was  anything 
provided  and  if  it  was,  would  it  be  appropriate  for  the  White  House 
to  have  a  copy,  yes,  sir. 

Senator  Sarbanes.  So  they  sent  the  report  over  to  you? 

Mr.  Eggleston.  Yes. 

Senator  Sarbanes.  Then,  in  reading  the  report,  you  noticed  that 
it  made  reference  to  attachments? 

Mr.  Eggleston.  Yes,  sir. 

Senator  Sarbanes.  The  report  that  went  to  Congress? 

Mr.  Eggleston.  That's  my  recollection. 

Senator  Sarbanes.  So  you  then  inquired  whether  you  could  also 
see  the  attachments? 

Mr.  Eggleston.  Yes,  sir. 

Senator  Sarbanes.  The  attachments  had  also  gone  to  Congress, 
Mr.  Spotila? 

Mr.  Spotila.  Yes,  they  did.  Senator. 

Senator  Sarbanes.  Was  anything  sent  to  Mr.  Eggleston  that  had 
not  previously  been  sent  to  Congress? 

Mr.  Spotila.  No. 

Senator  Sarbanes.  What  was  provided  to  him  was  the  material 
that  had  gone  to  the  Congressional  Committee  on  the  House  side? 

Mr.  Spotila.  Yes. 

Senator  Sarbanes.  Now,  you  were  interested  in  that  because  you 
had  some  concern  that  once  the  material  had  been  provided  to  the 
Committee,  it  might  find  its  way  into  the  press,  you  might  be 
called  upon  to  respond  to  that? 

Mr.  Eggleston.  Yes. 

Senator  Sarbanes.  Once  the  material  was  sent  over  to  Mr. 
Eggleston,  Mr.  Spotila,  Mr.  Bowles  then  became  aware  that  it  had 
been  sent;  is  that  right? 

Mr.  Spotila.  I  went  to  Mr.  Bowles  and  I  told  him  that  I  made 
these  materials  available  to  the  White  House. 

Senator  Sarbanes.  Who  was  it  that  you  had  consulted  with  in 
your  Counsel's  Office,  the  career  person? 

Mr.  Spotila.  I  don't  recall  specifically,  but  I  probably  would  have 
said  to  him  that  I  had  talked  to  Mark  Stephens  and  perhaps  Marty 
Teckler. 

Senator  Sarbanes.  He  thought  you  should  check  it  out  further; 
is  that  correct? 

Mr.  Spotila.  That's  right.  He  thought  that  even  if  it  was  an  ex- 
cess of  caution,  we  ought  to  talk  to  the  Department  of  Justice,  and 
so  I  agreed. 
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Senator  Sarbanes.  They  then  indicated  that  the  attachments 
ought  to  come  back;  right? 

Mr.  Spotila.  At  the  time  the  Department  of  Justice  had  not  seen 
the  materials  either.  They  really  weren't  sure  what  the  materials 
were.  It's  certainly  our  impression  that  they  wanted  to  be  careful 
about  it.  They  thought  it  was  a  better  idea  to  get  the  materials 
back,  so  we  immediately  called  Mr.  Eggleston — I  had  Mr.  Stephens 
do  that — to  get  the  materials  back. 

Senator  Sarbanes.  Was  the  report  turned  into  a  press  release  at 
some  point? 

Mr.  Spotila.  The  transmittal  letter,  which  was  a  summary  of 
three  or  four  pages,  was  substantially  converted  into  a  press  re- 
lease, I  believe  it  was  by  Mr.  Stephens,  but  I  wasn't  involved  in 
doing  that  directly. 

Senator  Sarbanes.  When  was  that  done? 

Mr.  Spotila.  That  was  done  on  November  15,  the  day  before. 

Senator  Sarbanes.  That  was  released  to  the  press? 

Mr.  Spotila.  I  believe  it  was  released  to  the  press.  Certainly  as 
of  the  16th  it  had  been  released. 

Senator  Sarbanes.  Mr.  Ben-Veniste. 

Mr.  Ben-Veniste.  I  want  to  follow  up  on  this  point  that  Senator 
Sarbanes  elicited  because  I  think  that  is  critical  to  understanding 
the  reaction  of  the  Justice  Department. 

It  is  your  testimony,  Mr.  Spotila,  that  at  the  time  the  Justice  De- 
partment expressed  their  concern  over  the  transmittal,  the  Justice 
Department  hadn't  seen  what  was  in  the  materials? 

Mr.  Spotila.  That  is  my  understanding.  Again,  Mr.  Stephens 
had  the  conversations  with  people  at  the  Department  of  Justice,  so 
I'm  relajdng  what  he  relayed  to  me. 

Mr.  Ben-Veniste.  So  their  concern  has  to  be  looked  at  in  the 
context  of  them  not  knowing  what  the  materials  comprised;  is  that 
right? 

Mr.  Spotila.  That  is  correct. 

Mr.  Ben-Veniste.  Following  up  on  the  memo  that  was  written 
in  January — the  one  that  says  Allen  Carver  in  the  right-hand  cor- 
ner and  Jerry  McDowell  in  the  other — I  don't  believe  Mr.  Carver 
or  Mr.  McDowell  were  questioned  about  that  memo  in  their  deposi- 
tions, but  to  supplement  what  I've  read  from  Mr.  Carver's  deposi- 
tions with  Mr.  McDowell's  responses,  again,  under  oath  before  our 
Committee  in  deposition  at  page  76: 

Question:  Did  you  identify — and  this  is  of  Mr.  McDowell,  a  career — lifetime  career 
employee  of  the  Justice  Department — did  you  identify  any  improper  motive  either 
at  the  SBA  or  in  connection  with  the  Congressional  request  relating  to  that  issue? 

Answer:  No.  I  think  there's  always  a  concern  about  leaks  and  publicity  wherever 
there  is — wherever  documents  are  compiled  for  an  investigation  and  given  to  a  body 
that's  not  a  law  enforcement  agency,  but  until  you  see  the  leaks  generally  you  give 
the  benefit  of  the  doubt  to  the  Committee  or  whatever. 

Question:  Is  it  fair  to  say  at  this  point  that  the  leaks  of  information  relating  to 
Mr.  Hale's  matter,  which  was  the  SBA  part  of  this  investigation,  had  been  orches- 
trated by  Mr.  Hale's  counsel? 

Answer:  Well,  that  was  certainly  my  impression.  I  mean,  since  Gerth  said  he  got 
the  information  from  Coleman. 

So,  again,  we've  got  both  sides  of  that  conversation  between  two 
Department  of  Justice  career  professionals  who  have  looked  at  the 
materials  and  in  hindsight,  in  sworn  testimony  before  this  Commit- 
tee, have  indicated  that  there  was  nothing  improper,  either  in  the 
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motivation  of  the  SBA  or  the  White  House  in  requesting  the  mate- 
rials which  had  been  sent  over  to  Congress,  and  further,  from  a 
substantive  standpoint,  no  one  has  identified  any  harm  that  has  re- 
sulted from  the  transmittal  of  this  information;  is  that  correct,  Mr. 
Eggleston? 

Mr.  Eggleston.  I  believe  it  sounds  like  it  is. 

Mr.  Ben-Veniste.  Mr.  Spotila. 

Mr.  Spotila.  It  appears  to  be  correct. 

Mr.  Ben-Veniste.  Mr.  Teckler. 

Mr.  Teckler.  Yes. 

Mr.  Ben-Veniste.  I  have  nothing  further. 

The  Chairman.  Senator  Faircloth. 

OPENING  COMMENTS  OF  SENATOR  LAUCH  FAIRCLOTH 

Senator  Faircloth.  Thank  you,  Mr.  Chairman. 

Earlier  today,  I  just  heard  for  the  first  time  that  testimony  that 
George  Stephanopoulos  called  the  SBA  and  suggested  that  the 
SBIC  program  was  important  to  the  new  White  House  and  that  he 
wanted  more  money  for  the  program,  et  cetera.  Mr.  Chairman,  this 
suggests  to  me  that  David  Hale  was  probably  in  touch  with  the, 
i.e.,  new  Clinton  White  House,  George  Stephanopoulos  or  even  the 
President  prior  to  the  inauguration  for  this  request  to  have  come 
so  early.  This,  of  course,  leads  to  greater  credibility  to  Mr.  Hale's 
charges. 

Mr.  Chairman,  does  the  Committee  intend  to  call  Mr.  Stepha- 
nopoulos before  the  Committee  to  have  testimony  regarding  his 
contact,  if  any,  with  Mr.  Hale  or  what  other  contact  he  might  have 
had  in  asking  and  bringing  this  earlier  request?  It  would  certainly 
indicate  we  ought  to  hear  what  he  has  to  say  on  it. 

The  Chairman.  Senator,  I  am  not  in  a  position  at  this  point  in 
time,  and  I  would  ask  for  time  to  make  a  determination  because 
it  was  the  first  time,  I  think,  that  anyone  on  the  Committee  had 
been  made  aware  of  this  contact.  I  don't  believe  any  depositions 
had  indicated  that  there  was  this  contact.  It  was  one  of  the  wit- 
nesses in  the  first  panel  who  indicated  that  he  learned  of  this.  It 
would  seem  to  me  that  what  the  Committee  should  do  is  contact 
the  person  who  apparently  received  this  phone  call,  one  of  the  SBA 
people,  and  take  a  deposition,  ascertain  exactly  what  happened,  be- 
cause this  was  really  hearsay.  Of  course,  hearsay  is  permitted  here, 
but  this  was  a  hearsay  conversation  that  was  reported  by  one  of 
the  SBA  people.  So  I  am  going  to  ask  that  our  Counsels  attempt 
to  ascertain  the  name  of  the  Deputy — I  believe  it  was  a  Deputy 

Mr.  Kravitz.  The  name  is  Stanley. 

The  Chairman.  Interview  Mr.  Stanley  and  find  out  exactly  what 
the  nature  of  that  conversation  was  and  then  we  will  determine 
whether  Mr.  Stephanopoulos  should  be  asked 

Senator  Faircloth.  I  would  hope 

The  Chairman.  — to  come  in. 

Senator  Faircloth.  I  would  hope  we  do  it  quickly  before  we  have 
Mr.  Hale  and  find  out  what  went  on. 

Senator  Sarbanes.  Are  we  going  to  have  Mr.  Hale?  Did  Senator 
Faircloth  say  before  we  have  Mr.  Hale? 

Senator  Faircloth.  I  would  hope  we  would  have  him.  I  don't  see 
how  we  could  do  the  investigation  without  him. 
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Senator  Sarbanes.  I  see. 

The  Chairman.  If  the  question  is  raised  as  it  relates  to  Mr.  Hale, 
I  think  both  Counsels,  from  what  I  understand,  have  agreed  that 
it  would  be  appropriate.  It's  a  question  of  finding  a  time  when  we 
can  bring  him  in.  I  would  like  to  bring  him  in  sooner  rather  than 
later  so  that  he  can  testify  and  be  examined.  I  thought  that  was 
something  that  had  been  agreed  upon  and  there  was  no  question 
of  getting  him  in.  When  we  get  him  in,  et  cetera,  is  another  matter. 
The  question  of  cooperation  is  certainly  the  key  to  bringing  Mr. 
Hale  in. 

Mr.  Ben-Veniste.  You  mean  in  terms  of  immunity  and  the  Fifth 
Amendment? 

The  Chairman.  Yes. 

Senator  Sarbanes.  Are  we  going  to  address  the  immunity  ques- 
tion, then,  Mr.  Chairman? 

The  Chairman.  I  think  we  have  stated  clearly  that  we  would  not 
grant  immunity  unless  we  received  the  concurrence  of  the  Special 
Counsel  or  took  it  to  the  Senate  as  a  whole.  I'm  not  quite  sure 
about  that  last  part,  but  I  do  believe  that  our  overall  intent  and 
goal  was  not  to  grant  immunity  unless  we — and  I  would  ask  our 
Counsels  to  review  the  Resolution — have  the  concurrence  of  the 
Special  Counsel. 

Mr.  Ben-Veniste.  That's  correct,  Mr.  Chairman.  We  don't  have 
the  authority  under  our  Resolution- 


The  Chairman.  Right,  then  we  can 

Mr.  Ben-Veniste.  — unless  the  Independent  Counsel  concurs. 

The  Chairman.  Or  unless  we  went  back  to  the  body  as  a  whole 
and  achieved  that,  which,  again,  I  think,  would  be  academic  be- 
cause, without  the  concurrence  of  the  Special  Counsel,  I  don't  be- 
lieve that  we  would  be  successful  in  getting  that.  However 

Senator  Faircloth.  The  purpose  of  the  hearing  is  to  get  to  the 
truth. 

The  Chairman.  That's  correct. 

Senator  Faircloth.  I  don't  see  how  we're  going  to  do  it  without 
Mr.  Hale. 

The  Chairman.  Let  me  say  this  to  you:  I  believe  Mr.  Hale  should 
be  a  witness  before  the  Committee,  and  I  believe  that  the  Minority 
concurs  in  that.  I  don't  mean  to  speak  for  the  Minority,  but  at  least 
in  whatever  limited  discussions  Counsels  have  had,  I  think  that 
has  been  something  which  really  is  elementary  and  the  only  ques- 
tion is  when  are  we  able  to  bring  him  forth.  I  think  sooner  would 
be  better  than  later.  Given  the  circumstances  that  there  is  a  trial 
in  which  he  may  be  called  forth  to  be  a  witness,  obviously  he  could 
not,  nor  would  you  want  him  to  testify  while  a  trial  is  going  on. 
That  would  be  a  legitimate  concern  of  the  Special  Counsel.  So  it 
is  a  question  of  when  are  we  able  to  get  him  in.  I  would  like  to 
see  him  come  in.  I  think  he's  important  to  this. 

Senator  Sarbanes.  Mr.  Chairman,  I  guess  the  point  I  was  trying 
to  get  at,  since  we  have  these  strong  letters  from  the  Independent 
Counsel  about  not  having  Hale  before  us  as  a  witness — am  I  cor- 
rect in  that?  I'll  ask  Counsel  Chertoff. 

The  Chairman.  He  has  indicated  a  reluctance.  Now,  having  said 
that 


429 

Senator  Sarbanes.  Maybe  we  should  just  ignore  what  he  said 
and  bring  him  in. 

The  Chairman.  I  beUeve 

Senator  Sarbanes.  I  take  it  that's  what  Mr.  Faircloth  was  sug- 
gesting. 

The  Chairman.  I  believe  it  is  essential 

Senator  Faircloth.  Mr.  Chairman,  how  about  me  moving  on? 

The  Chairman.  Let  me  just  make  this  point  and  then  I'll  yield 
to  the  Senator  because  it  is  his  time,  and  I'll  ask  that  we  restore 
his  time.  First,  I  believe  an  essential  element  will  be  Mr.  Hale's 
testimony  and  his  credibility.  Second,  I  think  that  it's  fair  to  say 
that  the  Chairman  and  Ranking  Member  have  had  limited  discus- 
sions concerning  this  area,  and  we  may  be  in  the  position  where 
we  will  have  to  request  witnesses  come  forward,  notwithstanding 
some  objection  by  Special  Counsel.  We  will  consider  that,  but  I  am 
prepared  to  bring  Mr.  Hale  before  this  Committee.  I  believe  it's  an 
absolute  necessity  that  he  should  come  here.  It's  a  question  of  tim- 
ing, but  he  should  be  here  to  testify. 

Senator  Sarbanes.  Mr.  Chairman,  I  would  like  to  inquire  wheth- 
er you  have  had  any  discussions  with  Mr.  Starr?  The  only  discus- 
sion I  recall  where  I  was  present  was  a  very  strong  objection  to 
having  Hale,  and  in  light  of  what's  being  said  here,  I'm  curious  as 
to  whether  you  have  had  any  subsequent  discussions  with  Mr. 
Starr  about  this  particular  matter  in  light  of  the  comments  you 
have  just  made. 

The  Chairman.  I  have  indicated  to  the  Special  Counsel  I  believe 
it  will  be  necessary  to  bring  in  Mr.  Hale,  and  that  would  be  our 
intent  obviously  recognizing  the  problem  of  the  trial.  I  also  believe 
that  he  should  be  brought  in  sooner  rather  than  later  for  a  number 
of  reasons.  Number  one,  the  question  of  compromising  a  trial.  We 
should  avoid  that.  Number  two,  if  this  matter  is  dragged  out  into 
February  or  later,  I  believe,  legitimately,  questions  can  be  raised 
as  to  why  we  are  bringing  him  in  so  late  and  getting  into  next  year 
and  the  political  season,  and  I  think  that's  a  very  legitimate  con- 
cern of  this  Committee,  both  Democrats  and  Republicans,  and  I 
would  like  to  avoid  that. 

Senator  Sarbanes.  Did  Mr.  Starr  modify  his  position  in  your 
subsequent  discussions  with  him? 

The  Chairman.  No,  he  did  not,  but  I  indicated  that  I  felt  strongly 
and  I  believed  that  you  concurred  in  that  and  I  am  willing  to 

Senator  Sarbanes.  I  expressed  that  to  him  in  our  previous  meet- 
ing, but  I  didn't  know  that  a  subsequent  meeting  with  him  had  oc- 
curred. 

The  Chairman.  I  did  not  have  a  meeting,  but  I  did  speak  to  him 
on  the  telephone.  I  told  him  that  it  was  my  feeling  that  we  would 
have  to  bring  him  in  at  some  point  in  time.  I  conveyed  that  mes- 
sage, but  there  was  no  meeting.  He  did  not  change  his  position,  but 
I  let  him  know  that  we  felt  that  that  would  be  necessary. 

Senator  Faircloth.  Mr.  Chairman. 

The  Chairman.  Senator  Faircloth. 

Senator  FAIRCLOTH.  Mr.  Lindsey 

Mr.  Lindsey.  Yes,  sir. 
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Senator  Sarbanes.  Can  I  ask  that  Senator  Faircloth  be  given  his 
full  time.  I  think  most  of  his  time  here  has  been  consumed  in  this 
exchange.  It's  obviously  not  fair  that  that  be  taken  off  his  time. 

Senator  Faircloth.  Thank  you,  Senator. 

Mr.  Lindsey,  turning  to  page  35  of  your  November  21  deposition, 
did  you  ever  determine  if  Mrs.  Clinton  was  aware  of  David  Hale's 
$300,000  loan  to  Susan  McDougal? 

Mr.  Lindsey.  I  do  not  remember  having  an  answer  to  that.  I 
don't  believe  that  she  was,  but  I  don't  remember  specifically  having 
heard  tell  about  that. 

Senator  FAIRCLOTH.  Is  there  any  reason  why  you  didn't  specifi- 
cally ask  her,  since  the  loan  was  supposedly  for  Whitewater  and 
she  was  very  much  involved  in  it,  a  key  and  active  partner,  is  there 
any  reason  you  wouldn't  have  brought  that  question  directly  and 
asked  her? 

Mr.  Lindsey.  I  don't  remember  having  the  conversation  in  which 
we  discussed  it.  I  did  put  it  in  a  memorandum  that  that  was  one 
of  the  questions  that  was  being  asked,  and  I  sent  a  copy  of  that 
to  Maggie  Williams,  but  I  do  not  remember  specifically  getting  a 
response  to  that. 

Senator  Faircloth.  You  asked  Maggie  Williams  to  ask  her? 

Mr.  Lindsey.  I  indicated  in  the  memo  that  at  the  end  of  the 
meeting  they  had  three  questions,  one  of  which  was  whether  or  not 
Mrs.  Clinton  had  any  knowledge  of  the  $300,000  loan. 

Senator  Faircloth.  What  did  she  say?  What  did  Maggie  Wil- 
liams find  out? 

Mr.  Lindsey.  Again,  I  don't  think  I  ever  got  a  direct  response  to 
that.  I  don't  remember  receiving  a  response  to  that. 

Senator  FAIRCLOTH.  I  can't  imagine  her  not  getting  the  question 
to  Mrs.  Clinton,  can  you? 

Mr.  Lindsey.  Again,  I  have  no  knowledge.  I  don't  remember  get- 
ting a  response  to  that. 

Senator  Faircloth.  When  the  counsel  asks  a  question,  usually 
you  get  an  answer. 

Mr.  Lindsey.  At  the  time  I  was  not  the  counsel.  At  the  time  I 
was  simply 

Senator  Faircloth.  What  were  you? 

Mr.  Lindsey.  — relating  a  press  question  from,  I  think,  either 
Gerth  or 

Senator  Faircloth.  However,  it  would  appear  it  was  a  question 
they  didn't  want  to  answer  if  they  didn't  get  back  to  you.  For  what- 
ever reason,  they  decided  they  didn't  want  to  give  an  answer  to 
that. 

On  page  50  of  your  November  21  deposition,  the  issue  of  Mrs. 
Clinton  getting  a  retainer  from  Madison  is  raised.  Did  you  ever  ask 
Mrs.  Clinton  about  the  issue?  Did  she  get  the  retainer? 

Mr.  Lindsey.  I  don't  remember  specifically.  I  know  through  the 
last  2y2  years  that,  in  fact,  the  Rose  Law  Firm  did  not  receive  what 
I  call  a  retainer.  They  received  an  advance  against  billing,  which 
meant  that  they  got  money  in  advance.  They  then  billed  their  nor- 
mal hourly  rate  and  at  the  end  of  the  period,  they  returned  the  ex- 
cess, if  there  was  excess,  or  they  billed  the  deficiency,  if  there  was 
a  deficiency,  between  the  advance  and  their  billings.  My  under- 
standing was  that  they  did  receive  $2,000  a  month  as  an  advance 
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and  at  the  end  of  their  representation,  that  they  returned  that. 
Now,  I  do  not  recall,  again,  exactly  where  I  learned  that  piece  of 
information  during  the  last  2V2  years. 

Senator  Faircloth.  But  you  are  aware  of  the  details  of  how  the 
$2,000  was  paid  and  how  the  retainer — you  say  there  was  no  re- 
tainer, but  you're  aware  of  how  the  money  was  paid  to  the  Clin- 
tons? 

Mr.  LiNDSEY.  I'm  not  aware  of  how  the  money  was  paid.  I  under- 
stand that  Madison  paid  $2,000  a  month 

Senator  Faircloth.  Where  did  you  understand  it  from? 

Mr.  LiNDSEY.  — to  the  Rose  Law  Firm.  Again,  I  don't  remember — 
this  has  been  in  the  press.  The  Rose  Law  Firm  has  commented  on 
this.  Other  people  have  commented  on  it.  Mrs.  Clinton  may  have 
commented  on  it  in  her  press  conference  she  held.  I  cannot  tell  you 
sitting  here  today  when  I  learned  of  it  and  from  what  source.  I  do 
know  that  they  were  paid  for  a  period  of  months 

Senator  Faircloth.  But  you  were  aware  of  it.  Did  you  ever  ask 
Mrs.  Clinton  about  it? 

Mr.  LiNDSEY.  I  don't  believe  I've  ever  asked  her  directly  about  it. 

Senator  Faircloth.  On  page  51  of  your  deposition,  the  issue  of 
Mrs.  Clinton  getting  a  retainer  from  Madison  is  continued.  Did 
President  Clinton  tell  you  that  he  did  not  jog — and  "jog"  was  the 
term  that  McDougal  used — to  Jim  McDougal's  office  and  ask  him 
to  put  Mrs.  Clinton  on  retainer  because  he  needed  money?  Did  the 
President  specifically  say  that  this  incident  did  not  occur? 

Mr.  LiNDSEY.  Again,  I  believe  I  have  read  that  the  President  says 
he  did  not  have  anything  to  do  with  the  Rose  Law  Firm  being  re- 
tained by  Madison. 

Senator  Faircloth.  I  must  say  that  Mr.  McDougal  must  have  a 
vivid  imagination  if  he  remembers  it  to  the  detail  that  he  jogged 
over,  was  in  shorts  and  got  his  new  leather  chair  sweaty.  Did  you 
ask  President  Clinton?  Did  he  say  he  didn't  do  it? 

Mr.  LiNDSEY.  I  don't  remember  specifically.  I  believe  I  have  read 
where  President  Clinton  was  asked  that  question  and  that  Presi- 
dent Clinton  indicated  that  he  had  no  involvement  in  the  Rose  Law 
Firm  being  retained  by  Madison  Guaranty. 

Senator  Faircloth.  You  are  close  to  President  Clinton,  aren't 
you? 

Mr.  LiNDSEY.  Yes,  sir. 

Senator  FAIRCLOTH.  It  looks  like  this  would  just  be  a  simple 
thing.  Rather  than  this  "indicated"  and  "read"  and  "thought,"  it 
looks  like  it  would  have  been  asked  straight  out:  Bill,  did  you  jog 
over  there  and  tell  him  you  needed  the  retainer?  Wouldn't  that  be 
a  simple,  straight,  flat  way  to  go  at  it,  rather  than 

Mr.  LiNDSEY.  Senator,  this  has  been  going  on  for  over  2Vi  years. 
For  me  to  be  able  to 

Senator  Faircloth.  That  isn't  very  long. 

Mr.  LiNDSEY.  For  me  to  be  able  to  compartmentalize  what  I 
learned  when  and  how  in  that  period,  I  know  that  the  President 
has  indicated  he  had  nothing  to  do  with  it.  Whether  the  President 
told  me  he  had  nothing  to  do  with  it,  whether  before  I  could  ask 
him  somebody  else  asked  him  and  he  indicated  he  had  nothing  to 
do  with  it,  I  cannot  recall. 
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Senator  Faircloth.  Mr.  Chairman,  it  indicates  more  and  more 
what  I  keep  bringing  up,  that  we  need  Mrs.  CUnton  here  to  answer 
the  questions.  That  is  the  only  way  we're  going  to  get  the  answers. 

The  Chairman.  You  did  better  today.  One  out  of  two  is  better 
than  zero  for  two;  right?  I  gave  you  one,  that  we're  going  to  look 
at 

Senator  Faircloth.  I  think  we're  going  to  get  the  truth  when  we 
get  Mrs.  Clinton  here  and  that  simply,  flat  is  where  we  need  to  go. 

Mr.  Lindsey,  on  November  5,  1993,  there  was  a  meeting  with 
you.  Bill  Kennedy,  Bernie  Nussbaum,  Dave  Kendall  and  others  in 
Mr.  Kendall's  office.  Do  you  remember  the  meeting? 

Mr.  Lindsey.  I  remember  a  meeting  in  Mr.  Kendall's  office.  I 
don't  remember  the  date. 

Senator  FAIRCLOTH.  Can  you  tell  me  who  was  there  and  what 
was  discussed? 

Mr.  Lindsey.  I  think  I  would  have  to  determine  whether  or  not 
privilege  has  been  waived  as  to  that. 

Senator  FAIRCLOTH.  Are  you  saying  client  privilege  is  involved 
here? 

Mr.  Lindsey.  I  believe  so,  yes,  sir. 

Senator  FAIRCLOTH.  Who's  the  client? 

Mr.  Lindsey.  The  President  of  the  United  States. 

Senator  FAIRCLOTH.  At  that  time  you  didn't  work  in  the  White 
House  Counsel's  Office.  What  was  your  position? 

Mr.  Lindsey.  I'm  an  attorney.  I  have  been  an  attorney  for  a  long 
time. 

Senator  Faircloth.  But  if  you  were  not  in  the  White  House 
Counsel's  Office,  how  can  you  claim  privilege? 

Mr.  Lindsey.  There  are  other  people  who  are  entitled  to  the 
privilege.  First  of  all,  I  believe  I  have  an  attorney-client  privilege 
with  the  President.  It's  been  waived  at  various  times,  but,  second 
of  all,  there  are  people  who  are  other  than  straight  lawyers  who 
can  be  a  party  to  an  attorney-client  privilege. 

Senator  Faircloth.  Do  you  think  it's  proper  for  a  Government 
employee,  which  you  were,  to  be  spending  his  time  acting  as  a  pri- 
vate attorney  for  the  President?  Was  that  what  the  taxpayers  were 
paying  you  for,  to  serve  as  the  private  counsel  to  the  President? 

Mr.  Lindsey.  Again,  first  of  all,  I'm  not  asserting  the  privilege. 
I  simply  do  not  believe  I  can  discuss  it  without  knowing  whether 
or  not  the  privilege  applies  or  whether  it's  been  waived. 

Senator  Faircloth.  Who's  going  to  decide  whether  it  applies  or 
not? 

Mr.  Lindsey.  I  assume  you  should  talk  to  David  Kendall.  Second 
of  all 

Senator  Faircloth.  David  Kendall  worked  for  the  President, 
didn't  he? 

Mr.  Lindsey.  He  was  the  Attorney  for  the  President. 

Senator  FAIRCLOTH.  It's  a  pretty  good  guess  he's  going  to  say  no, 
then,  don't  you  think? 

Mr.  Lindsey.  I  don't  know  the  answer  to  that.  Senator. 

Senator  FAIRCLOTH.  The  President  had  two  meetings  with  Jim 
Guy  Tucker  after  information  came  to  the  White  House  regarding 
the  RTC  criminal  referrals  and  David  Hale's,  one  on  October  6  and 
the  other  on  November   18.   The  White  House   has  denied  that 
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Whitewater  came  up  on  October  6,  but  how  do  you  know  that  the 
subject  was  not  raised  and  did  you  specifically  ask  the  President 
if  it  came  up? 

Mr.  LiNDSEY.  Yes,  I  did.  He  told  me  it  had  not.  Keith  Mason  was 
present  during  the  entire  conversation.  He  has  indicated  that  it  did 
not  come  up.  I've  spoken  with  Jim  Guy  Tucker's  Press  Secretary, 
who,  as  I  understand,  has  asked  Gk)vernor  Tucker,  who  has  also  in- 
dicated publicly  that  it  did  not  come  up. 

Senator  Faircloth.  Was  Capital  Management  or  David  Hale  dis- 
cussed at  the  October  6  meeting? 

Mr.  LiNDSEY.  My  understanding  is  none  of  those  matters  were 
discussed. 

Senator  FAIRCLOTH.  Was  Whitewater  or  Capital  Management 
discussed  at  the  November  18  meeting? 

Mr.  LiNDSEY.  I  don't  believe  there  was  a  November  18  meeting. 
We  were  in  Seattle,  if  that's  what  you're  referring  to,  and  the  Presi- 
dent attended  a  reception  that  was  for  the  Arkansas  people  who 
were  attending  the  Asian  Pacific  economic  conference.  I  don't  be- 
lieve that  the  President  had  a  separate  private  meeting  with  the 
Governor. 

Senator  FAIRCLOTH.  He  did  not  meet  with  Jim  Guy  Tucker  on 
November  18? 

Mr.  LiNDSEY.  I  believe  that  Governor  Tucker  was  at  the  recep- 
tion. I  am  not  aware  of  a  separate  meeting,  other  than  the  recep- 
tion at  which  there  were  over  100  people  on 

Senator  FAIRCLOTH.  Did  you  know  that  there  was  not  a  private 
meeting? 

Mr.  LiNDSEY.  I  was  not  with  him  24  hours  in  the  day,  so  I  guess 
the  answer  to  that  is  no.  I  do  not  believe  they  had  a  separate  meet- 
ing. 

Senator  FAIRCLOTH.  On  page  98  of  the  November  21  deposition, 
did  you  discuss  Dan  Lassiter's  allegations  with  the  President  in 
1993  or  1994? 

Mr.  LiNDSEY.  I'm  sorry,  what  allegations  are  we  talking  about? 

Senator  FAIRCLOTH.  Did  you  discuss  with  him  his  modus  of 
granting  a  pardon  to  Dan  Lassiter? 

Mr.  LiNDSEY.  Again,  I  don't  remember  whether  I  asked  him  or 
I  learned  from  others  that,  in  fact,  the  State  had  restored  Dan 
Lassiter's  right  to  hunt,  which  is  all  the  Governor — ^Mr.  Lassiter 
was  convicted  of  a  Federal  crime.  The  Governor  of  Arkansas  could 
not  grant  him  a  pardon.  He  could  restore  his  right  to  hunt,  which 
I  believe  the  Governor  did  do. 

Senator  Faircloth.  In  other  words,  i.e.,  to  own  a  gun? 

Mr.  LiNDSEY.  I  don't  know  if  to  own  a  gun,  but  to  hunt  with  a 
gun,  yes. 

Senator  Faircloth.  When  reporters  were  making  allegations 
about  the  relationship  between  the  President  and  Dan  Lassiter,  did 
you  ever  discuss  these  allegations  with  Patsy  Thomasson? 

Mr.  LiNDSEY.  I'm  sorry,  I'm  not  sure  that  I've  ever  seen  any  alle- 
gations about  the  President  and  Dan  Lassiter,  so  I'm  not  quite  sure 
what  allegations  you're  referring  to. 

Senator  Faircloth.  There  were  a  lot  of  allegations  about  the 
State  bond  contracts  to  buy  the  radios  for  the  State.  Those  were 
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certainly  allegations  about  a  relationship  between  Dan  Lassiter 
and  the  President.  You  hadn't  heard  those? 

Mr.  LiNDSEY.  Yes,  sir.  There  was  an  allegation — I  don't  know  if 
I  would  call  it  an  allegation 

Senator  Faircloth.  Dan  Lassiter  issued  the  bonds? 

Mr.  LiNDSEY.  Lassiter  participated,  I  believe,  in  a  bond  issue  to 
buy  the  State  police  a  radio  system.  I  do  not  remember  discussing 
that  with  Patsy  Thomasson.  I  could  have,  but  I  don't  remember. 

Senator  Faircloth.  Wouldn't  it  have  been  a  logical  thing  to  do 
since  she  worked  for  him,  I  believe,  for  8  or  10  years,  it  was  testi- 
fied, and  she  ran  his  business  while  he  was  in  prison.  Wouldn't  she 
have  been  a  key  source  of  information  for  you? 

Mr.  LiNDSEY.  There  wasn't  anything  to  gather  from  Mr.  Lassiter 
with  respect  to  that.  The  Governor  had  indicated  that  he  was  a 
strong  supporter  of  updating  the  State  police  radio  system,  and  it 
was  public  knowledge,  I  think,  that  the  State  police  board  had  ap- 
proved Lassiter,  and  I  believe  the  Governor  had  indicated  maybe 
even  as  far  back  as  the  campaign,  that  he  had  had  nothing  to  do 
directly  with  the  selection  of  bond  council,  but  that  he  had  been  a 
strong  supporter  of  the  State  police  system. 

Senator  Faircloth.  All  right.  Are  you  aware  that  the  White 
House  prepared  talking  points  for  the  House  Democrats  on  Jean 
Lewis  for  the  hearing  held  in  the  House? 

Mr.  LiNDSEY.  I  don't  believe  so. 

Senator  Faircloth.  You're  not  aware  that 

Mr.  LiNDSEY.  Again,  I  was  asked  in  my  deposition  if  I  knew 
whether  or  not  the  White  House  had  ever  prepared  some  sort  of 
fact  sheet  on  Jean  Lewis,  and  I  said  no.  Now,  whether  or  not  I've 
ever  seen  talking  points,  I  don't  recall.  I  don't  remember  seeing 
them,  no. 

Senator  FAIRCLOTH.  Thank  you,  Mr.  Chairman. 

The  Chairman.  Thank  you,  Senator. 

Senator  Sarbanes. 

Mr.  Ben-Veniste.  Mr.  Chairman,  just  for  purposes  of  complete- 
ness in  the  record,  since  there  were  questions  about  the  meeting 
between  President  Clinton  and  Governor  Tucker,  the  other  person 
who  was  present  for  the  meeting  was  deposed  by  us,  prior  to  this 
round  of  hearings,  on  October  25,  1995. 

That  would  be  Keith  Wayne  Mason  and  he  testified,  specifically 
at  pages  46  through  48,  with  respect  to  that  meeting: 

Question:  At  the  October  6  meeting  between  the  Governor  and  the  President,  was 
there  any  discussion  whatsoever  relating  to  Madison  Guaranty  Savings  &  Loan? 

Answer:  No. 

Question:  At  the  same  meeting  was  there  any  discussion  whatever  pertaining  to 
Whitewater  Development  Corporation? 

Answer:  No. 

The  answer  was  the  same  with  respect  to  Resolution  Trust  Cor- 
poration, criminal  referrals,  and  all  of  the  matters  that  we've  been 
discussing  here  without  going  into  it. 

Beyond  that.  Counsel  for  the  Committee,  Mr.  Chairman,  has  re- 
viewed the  handwritten  notes  of  Mr.  Mason  with  respect  to  that 
meeting,  and  those  notes  corroborate  Mr.  Mason's  testimony,  in 
that  nothing  is  reflected  in  those  notes  that  would  suggest  that 
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those  matters  were  discussed  at  that  time.  Other  than  that,  I  have 
nothing  further. 

The  Chairman.  Mr.  Chertoff. 

Mr.  Chertoff.  Mr.  Lindsey,  I  would  Hke  to  pick  up  on  what  you 
were  doing  in  connection  with  these  emerging  allegations  in  the  fall 
of  1993.  To  put  this  in  a  total  context,  I  think  we  left  off  after  you 
had  a  conversation  with  Mr.  Gerth  on  September  20.  You  had  then 
had  a  conversation  with  Mr.  Blair  where  Mr.  Blair  furnished  you 
with  some  information  concerning  Mr.  McDougal's  target  status,  an 
issue  involving  a  possible  immunity  question  coming  up  for  Mr. 
Hale. 

You  had  solicited  some  information  that  was  provided  to  you  by 
fax  involving  Madison  Marketing  and  the  use  of  Madison  Market- 
ing money  in  order  to  pay  off  a  Clinton  personal  loan.  All  of  this 
occurred 

Mr.  Lindsey.  Again,  I  don't  recall  getting  that.  Certainly,  given 
the  timeframe  of  this  document  that  Jim  Lyons  had  prepared, 
given  the  date  it's  prepared,  I  certainly  could  have,  but  I  don't 
independently  recall  asking  that  this  be  done. 

Mr.  Chertoff.  It's  dated  September  23,  1993;  right? 

Mr.  Lindsey.  That's  correct,  which  would  strongly  suggest  that 
it  followed  this  conversation.  Again,  when  I  was  asked  whether  I 
had  seen  it,  I  don't  recall  seeing  it,  but 

Mr.  Chertoff.  You  don't  have  a  doubt  that  you  got  it? 

Mr.  Lindsey.  I  don't  remember  getting  it,  but  it  could  well  be 
that  I  did.  I'm  not  denying  that  I  did. 

Mr.  Chertoff.  It  was  produced  through  your  files. 

Mr.  Lindsey.  No,  it  was  not,  sir. 

Mr.  Chertoff.  It  was  produced  through  White  House  files. 

Mr.  Lindsey.  No,  sir.  I  believe  it  was  produced  from  Jim  Lyons 
files.  The  copy  I  have  is  a  fax  to  Jim  Lyons  from  Mr.  Patton. 

Mr.  Chertoff.  You're  right.  It's  from  Jim  Lyons'  files.  So  you 
don't  remember  whether  you  got  it  or  not? 

Mr.  Lindsey.  No,  sir,  but  I  certainly  could  have.  Just  for  the 
record  to  be  straight,  I  don't  recall,  and  I  indicated  in  my  deposi- 
tion I  didn't  recall  having  seen  this. 

Mr.  Chertoff.  But  certainly  the  notes  of  your  conversation  with 
Mr.  Blair  and  Mr.  Gerth  in  your  own  handwriting  are  your  notes? 

Mr.  Lindsey.  Yes,  and  they  came  from  my  files. 

Mr.  Chertoff.  Now,  on  around  September  30  or  October  1,  I  be- 
lieve it's  Mr.  Eggleston  who  comes  to  you  and  tells  you  about  these 
new  impending  criminal  referrals  involving  Madison  Guaranty;  cor- 
rect? 

Mr.  Lindsey.  Either  Mr.  Eggleston,  Mr.  Sloan,  or  both. 

Mr.  Chertoff.  You  understood  that  Madison  Guaranty  was  Jim 
McDougal's  bank  or  had  been  Jim  McDougal's  bank;  is  that  right? 

Mr.  Lindsey.  Yes,  sir. 

Mr.  Chertoff.  But  your  testimony  is  at  that  point  you  don't 
draw  a  connection  in  your  mind  between  the  fact  that  McDougal 
is  involved  with  Hale's  allegation  of  fraud  on  the  SBA,  and  that, 
meanwhile,  the  RTC  is  making  criminal  referrals  that  involve 
McDougal  and  fraud  involving  the  bank.  You  don't  connect  those? 

Mr.  Lindsey.  I  may  have.  By  then,  the  Hale  indictment  was  pub- 
lic. I  just  cannot  tell  you  today  that,  when  I  learned  of  that,  I  im- 
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mediately  thought  of  the  David  Hale  conversation  with  Jeff  Gerth. 
I  just,  again,  2V2  years  later,  cannot  put  those  two  together  and  say 
yes,  when  I  heard  it,  I  thought  of  it.  I  don't  recall  it  that  way. 

Mr.  Chertoff.  On  October  4,  you  have  a  telephone  conversation 
with  Jim  Lyons;  correct? 

Mr.  LiNDSEY.  Correct. 

Mr.  Chertoff.  You've  testified  last  year  about  that  conversation 
as  having  to  do  with  press  accounts  that  relate  to  these  criminal 
referrals? 

Mr.  Lindsey.  Correct. 

Mr.  Chertoff.  Of  course,  that's  the  same  Jim  Lyons  whose 
name  is  on  the  Madison  Marketing  fax  of  September  23  which 
would  have  been  about  a  week  before;  right? 

Mr.  Lindsey.  Correct. 

Mr.  Chertoff.  Now,  in  this  conversation  with  Mr.  Lyons  on  Oc- 
tober 4,  did  you  get  into  the  subject  of,  for  example,  besides  these 
referrals,  what  further  information  do  you  have  involving  Hale's  al- 
legations and  Madison  Marketing? 

Mr.  Lindsey.  No,  I  don't  recall  doing  that,  but,  again,  that  was 
2V2  years  ago.  I  don't  believe  that  occurred. 

Mr.  Chertoff.  Does  it  seem  likely,  though,  that,  with  this  sepa- 
rate criminal  investigation  hovering  around  involving  McDougal, 
you  would  have  brought  that  up  in  the  conversation? 

Mr.  Lindsey.  The  David  Hale  aspect  of  it? 

Mr.  Chertoff.  Yes,  with  Mr.  Lyons. 

Mr.  Lindsey.  No. 

Mr.  Chertoff.  Why  were  you  talking  to  Mr.  Lyons?  What  was 
your  job  responsibility  at  this  point  that  was  putting  you  in  the  po- 
sition to  be  collecting  information  from  various  sources  about  crimi- 
nal investigations  or  referrals? 

Mr.  Lindsey.  I  was  mostly  learning  what  the  press  was  working 
on.  As  I  indicated,  during  the  latter  part  of  1993,  I  was  the  person 
in  the  White  House  who  was  responsible  for  responding  to  press  in- 
quiries. That  is  why  I  believe  I  was  involved  in  the  Jeff  Gerth 
meeting  on  the  20th.  That  is  why  I  met  with  some  Washington 
Post  reporter.  Mr.  Lyons  was  calling  me  to  tell  me  that  he  had  re- 
ceived calls  from  Jeff  Gerth,  and  maybe  from  Mr.  Izacoff  of  The 
Washington  Post,  related  to  some  RTC  referrals. 

Mr.  Chertoff.  So  you're  not  acting  as  legal  counsel  there,  you 
are  acting  as  a  press  coordinator  or  center  resource? 

Mr.  Lindsey.  I  was  the  person  in  the  White  House  who  re- 
sponded to  press  inquiries  during  the  latter  part  of  1993  with  re- 
spect to  Arkansas-related  matters,  including  Whitewater. 

Mr.  Chertoff.  Now,  on  October  5,  you're  on  the  airplane  with 
the  President  and  you  have  a  conversation  with  him  in  which  you, 
as  you  previously  testified,  talk  about  some  of  the  information  you 
learned  from  Mr.  Lyons.  I  believe  you  testified  last  year  you  may 
have  discussed  with  him  or  may  have  integrated  into  that  the  fact 
that  you  had  heard  from  Treasury  that  there  were  criminal  refer- 
rals coming  involving  McDougal. 

Mr.  Lindsey.  I  cannot  departmentalize  whether  I  just  spoke  to 
him  about  what  I'd  heard  from  Lyons  or  whether  I  went  beyond 
that,  that's  correct. 

Mr.  Chertoff.  What  did  he  say? 
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Mr.  LiNDSEY.  I  don't  think  he  had  any  specific  reaction.  There 
had  been  stories,  around  the  same  time  there  was  a  story  in  the 
Arkansas  paper  about  a  1992  criminal  referral  involving  the  RTC. 
So  I  don't  remember  a  specific  reaction.  He  simply  took  the  infor- 
mation I  gave  him. 

Mr.  Chertoff.  So  you  tell  him  the  information  about  these  addi- 
tional criminal  referrals  that  are  imminent  involving  McDougal 
and  he  has  no  reaction;  right? 

Mr.  LiNDSEY.  I  don't  recall  a  specific  reaction.  I  indicated  to  him 
that  my  understanding  was,  from  the  press,  that  there  were  refer- 
rals involving  Madison  and  that  the  Clintons  were  mentioned,  but 
I  believe  that  that  was  the  only  reference. 

It  was  not  illogical  at  this  time  that  any  referral  with  respect  to 
Madison  after  the  1992  campaign  would  mention  the  Clintons.  So 
it  was  not  particularly  significant  in  my  judgment  at  the  time  and 
event. 

Mr.  Chertoff.  Since  you're  on  the  subject,  again  following  the 
notion  of  what's  logical,  did  you  then  say  by  the  way,  Mr.  Presi- 
dent, by  coincidence  I've  also  heard  that  David  Hale  is  out  there 
making  accusations  about  your  involvement  with  a  SBA  loan 
fraud? 

Mr.  LiNDSEY.  The  President  was  aware  of  that.  That  was  all  in 
the  paper  2  weeks  earlier. 

Mr.  Chertoff.  So  you  had  previously  discussed  that  with  him? 

Mr.  LiNDSEY.  No,  sir.  As  I  told  you,  I  asked  the  President  at 
some  point  whether  or  not  he  had  had  one,  two,  or  three  conversa- 
tions with  David  Hale  in  which  he  encouraged  David  Hale  to  make 
a  loan  to  Susan  McDougal.  He  indicated  he  had  not.  In  the  mean- 
time, 2  or  3  days  after  my  conversation  with  Jeff  Gerth  in  which 
he  related  to  me  what  David  Hale  was  claiming,  David  Hale  went 
public — I  guess  he  went  public  when  he  talked  to  Jeff  Gerth — and 
there  were  then  press  stories  relating  the  exact  same  information. 

So,  one,  I  didn't  mention  it  to  the  President  and,  two,  he  was 
probably  aware  of  it  by  then  because  he  could  have  read  it  in  the 
papers. 

Mr.  Chertoff.  Was  there  a  sense  you  had,  as  of  October  5  when 
you  were  there  with  the  President,  with  Mr.  Hale  out  there  making 
certain  allegations  and  with  Mr.  McDougal  coming  in  under  in- 
creasing pressure,  that  there  might  be  a  concern  about  what  Mr. 
McDougal  might  start  to  say  about  the  President? 

Mr.  LiNDSEY.  No. 

Mr.  Chertoff.  That  subject  never  came  up? 

Mr.  LiNDSEY.  No,  sir. 

Mr.  Chertoff.  Didn't  you,  in  fact,  have  conversations  back  and 
forth  with  Mr.  Blair  from  Tysons  sometime  in  the  next  few  months 
concerning  whether  he  had  been  involved  in  an  effort  to  get  Mr. 
McDougal  to  retract  some  of  his  statements  to  the  press? 

Mr.  LiNDSEY.  Jeff  Gerth  wrote  a  letter  to  Mr.  Blair  saying  that 
in  1992,  in  March  or  April  1992,  after  the  first  Gerth  story,  Mr. 
McDougal  believed  that  Mr.  Blair,  through  this  letter,  had  exerted 
pressure  on  him. 

First  of  all,  I  had  a  conversation  with  Mr.  Gerth  in  which  I  think 
he  related  those  same  allegations  to  me.  I  got  a  copy  of  the  letter 
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that  he  had  sent  to  Mr.  Blair  outHning  those,  and  I  spoke  with  Mr. 
Blair  about  that. 

That  was  not  related  to  anything  in  September  or  October  1993. 
That  had  to  do  with  something  that  Jim  McDougal  said  happened 
in  April,  I  believe,  March  or  April  1992. 

Mr.  Chertoff.  What  Mr.  McDougal  alleged,  in  substance,  was 
that  he  had  received  some  kind  of  pressure  to  keep  his  mouth  shut 
about  Whitewater? 

Mr.  LiNDSEY.  No,  he  said  he  got  a  letter,  his  lawyer  got  a  letter. 
I've  seen  the  letter  and  the  letter  says,  in  effect,  why  would  Jim 
want  to — having  gone  through  a  trial  and  been  acquitted,  why 
would  he  want  to  raise  this  whole  issue  again.  That's  in  the  letter. 
I  think  you  have  the  letter. 

Mr.  Chertoff.  In  January  1994,  when  this  subject  comes  up,  do 
you  have  a  conversation  with  Mr.  Blair  and  Mr.  McDougal  about 
this  whole  issue  of  whether  he's  going  to  say  he  was  pressured? 

Mr.  Lindsey.  All  right,  first  of  all,  let  me  go  back.  When  was  the 
letter  from  Gerth? 

Mr.  Chertoff.  All  right.  We'll  go  to  the  documents.  Put  it  up  on 
the  screen.  S  12375.  It's  a  fax. 

Mr.  Lindsey.  Right. 

Mr.  Chertoff.  It's  a  fax  from  Tyson  Foods,  Inc.,  and,  again, 
Tyson  Foods  is  the  company  for  whom  Mr.  Blair  is  General  Coun- 
sel; correct? 

Mr.  Lindsey.  Correct. 

Mr.  Chertoff.  Actually,  the  fax  is  from  Archie  Schaffer,  the  Di- 
rector of  Media,  Public  and  Government  Affairs — it  says,  Tyson 
Foods.  By  the  way,  Archie  Schaffer,  who  sent  this  fax,  is  the  hus- 
band of  Beverly  Bassett-Schaffer? 

Mr.  Lindsey.  Yes. 

Mr.  Chertoff.  Do  you  know  Mr.  Schaffer? 

Mr.  Lindsey.  Yes. 

Mr.  Chertoff.  Ms.  Bassett-Schaffer  was  your  former  partner? 

Mr.  Lindsey.  Right. 

Mr.  Chertoff.  Tell  us  what  he  sends  you  in  this  fax  in  January 
1994,  and,  again,  is  this  still  in  your  capacity  as  press  clearing- 
house at  the  White  House? 

Mr.  Lindsey.  Again,  I  think  by  the  time  I  got  this,  I  had  had  a 
conversation  with  Jeff  Gerth  but  I'm  not  sure  of  that.  Jeff  Gerth 
had  raised  these  questions  with  me. 

Mr.  Chertoff.  What  happens  is  Blair  sends  you  a  copy  of  the 
letter  that  Gerth  sent  to  Blair;  right? 

Mr.  Lindsey.  Yes.  I  believe  Mr.  Blair  actually  was  out  of  the 
country  and  that's  why  Mr.  Schaffer  actually  faxed  it  to  me. 

Mr.  Chertoff.  Can  you  help  us,  these  notes,  these  handwritten 
notes  on  the  lower  right-hand  side,  can  you  read  these  for  us?  This 
is  your  handwriting? 

Mr.  Lindsey.  Yes,  that's  my  handwriting. 

Mr.  Chertoff.  What  does  it  say  there? 

Mr.  Lindsey.  It  says: 

HRC,  dash,  Counsel  to  the  Clintons.  Libel  suit,  dash,  absolutely  true.  Letter, 
dash,  not  sure,  dash,  will  check.  Explain  to  Sam  a  trial  acquittal.  Why  would  he 
by  talking  to  the  press  get  himself  reindicted?  Not  in  his  interest. 

Mr.  Chertoff.  This  was  from  your  conversation  with  Mr.  Blair? 
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Mr.  LiNDSEY.  I  believe  so,  yes. 

Mr.  Chertoff.  Explain  to  us  what  you  and  Mr.  Blair  were  talk- 
ing about  that  you  have  recorded  in  your  notes  here. 

Mr.  LiNDSEY.  Again,  Mr.  Gerth  had  called  me  and  indicated  to 
me  that  he  had  spoken,  I  believe,  with  Mr.  McDougal  who  felt, 
back  in  March  or  April  1992,  that  Mr.  Blair  had  tried  to  pressure 
him  not  to  talk.  He  supposedly  raised  a  libel  suit,  raised  turning 
over  documents  without  checking  with  the  Clintons,  raised  three  or 
four  matters.  You  have  the  letter,  you  can  see  the  matters  that 
were  raised. 

I  had  not  seen  the  letter,  I  don't  believe,  at  this  time.  It's  clear, 
at  least  it  suggests  to  me,  that  maybe  even  he  wasn't  sure  whether 
he  had  sent  a  letter  because  it  says  "letter  not  sure,  will  check." 

I  was  simply  asking  Jim  Blair  what  is  this  about,  did  you  have 
a  conversation  with  Sam  Heuer  or  Mr.  McDougal.  What  was  the 
purpose,  what  did  you  discuss,  did  you  discuss  libel  suit,  what  did 
you  say  to  him.  This  was  my  notes  of  his  response. 

Mr.  Chertoff.  What  did  Mr.  Blair  say  about  HRC  Counsel  to 
the  Clintons,  what  was  that  about? 

Mr.  LiNDSEY.  Beyond  the  notes,  I  don't  remember.  I  may  have 
asked  him  how  he  was  acting  and  he  said  he  was  acting  as  Counsel 
to  the  Clintons. 

Mr.  Chertoff.  So  your  recollection  is  that  Mr.  Blair  told  you 
that  back  in  1992  when  he  talked  to  Mr.  McDougal,  he  may  have 
been  acting  as  Counsel  to  the  Clintons? 

Mr.  LiNDSEY.  As  reflected  in  the  notes,  that's  a  logical  reading. 
I  am  disinclined  to  characterize  it  because  I  don't  remember  the 
conversation,  and  I  have  the  notes  that  reflect,  and,  again,  they 
speak  for  themselves. 

Mr.  Chertoff.  Unfortunately,  they  don't. 

Mr.  LiNDSEY.  They  speak  as  much  as  I  recall. 

Mr.  Chertoff.  And  no  more.  Let's  go  to  the  next  set  of  hand- 
written notes,  which  is  12378,  which  appears  to  be  a  continuation 
of  this  subject  about  Mr.  Blair  trying  to  get  Mr.  McDougal  to  do 
something. 

Mr.  LiNDSEY.  I  think  there  is  a  confusion  here. 

Mr.  Chertoff.  Is  this  your  handwriting,  by  the  way,  on  12378? 

Mr.  LiNDSEY.  Yes,  it  is.  It's  the  middle  page  of  a  three-page  note. 
The  other  two  pages,  which  I  provided  to  the  Counsel  for  the  Ma- 
jority during  my  deposition,  were  inadvertently  not  provided  by  the 
White  House  Counsel's  Office.  So  this  is  the  middle  page  of  three 
pages  of  notes  of  a  conversation  I  had  with  Jeff  Gerth. 

Mr.  Chertoff.  Is  that  middle  page — you  are  telling  us  they're  all 
part  of  a  package  you  provided? 

Mr.  Ben-Veniste.  Page  4431  I  believe. 

Mr.  Chertoff.  Is  one  4937?  Page  4431  is  on  short  note  paper. 
You  say  443 1  is  another  part  of  the  same  set  of  notes? 

Mr.  LiNDSEY.  Right,  4431  and  4433  are  part  of  the  same  note  on 
my  original — these  are  the  White  House  Bates  numbers.  On  my 
original  Bates  numbers,  this  particular  page  is  4432.  So  it  falls  be- 
tween 4431  and  4433,  which  I  provided  to  Counsel  during  my  depo- 
sition. 

Mr.  Chertoff.  Pages  4431  and  4433  are  on  paper  with  White 
House  written  at  the  top? 
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Mr.  LiNDSEY.  Correct. 

Mr.  Chertoff.  And  this  is  on  paper  without  White  House  writ- 
ten at  the  top? 

Mr.  LiNDSEY.  I  beUeve  this  is  the  back.  Again,  I  don't  have  the 
originals  anymore.  I  beheve  this  is  the  back  of  one  of  the  cards. 
The  cards  have  White  House  on  this  side  and  have  nothing  on  this 
side.  So  I  think  page  4431  is  on  this  side,  4432  is  on  the  back,  and 
4433  will  be  on  the  front  of  a  second  card. 

Mr.  Chertoff.  So  this  is  what  reporters  are  telling  you  is  your 
testimony? 

Mr.  LiNDSEY.  That's  correct. 

Mr.  Chertoff.  This  is,  again,  reporters  telling  you  that  Mr. 
McDougal  was  claiming  that  Mr.  Blair  was  trying  to  get  him  to  sue 
The  New  York  Times?  Is  that  what  they  were  telling  you? 

Mr.  LiNDSEY.  Again,  yes.  It's  reflected  in  more  detail  in  Jeff 
Gerth's  and  Steve  Engelberg's  letter  to  Jim  Blair.  If  you'll  notice, 
at  the  end  of  their  letter  to  Jim  Blair  which  was  faxed  to  me,  it 
says  "we  will  be  asking  Bruce  Lindsey  these  same  questions,  but 
wanted  to  give  you  a  separate  chance  to  respond." 

I  believe  that  these  three  documents,  the  middle  one  of  which 
you  have,  are  them  asking  me  the  same  questions  that  are  re- 
flected. So,  to  the  extent  that  it's  not  my  notetaking  but  their  sen- 
tences, this  would  be  a  better  reflection  of  the  typed  one  that  they 
sent  to  Mr.  Blair  and  would  reflect  their  questions. 

Mr.  Chertoff.  So,  to  focus  on  this,  what  do  you  have  in  your 
mind,  so  we  can  compare  that  to  your  conversation  with  Mr.  Blair 
on  12375,  when  it  says  here,  "R.D.  Randolph  discussion  with  Jim 
McDougal.  R.D.  had  a  conversation  with  B.C.  as  well  as  Blair.  Ex- 
pressed misgivings  that  Clintons  at  all  had  with  his  having  talked." 
What's  that  about? 

Mr.  LiNDSEY.  I  assume  that  is  Jeff  Gerth  telling  me  a  conversa- 
tion he  had  with  someone,  either  McDougal,  R.D.  Randolph,  or 
somebody. 

Mr.  Chertoff.  You  have  no  recollection  of  what  that  is? 

Mr.  LiNDSEY.  Again,  is  it  reflected  in  here? 

"During  the  campaign  R.D.  Randolph,  a  Little  Rock  associate  of 
Mr.  McDougal's,  went  to  see  Mr.  McDougal  to  express  misgiving — 
Mr.  Clinton's  misgivings  about  his  having  talked  to  reporter." 

Again,  this  is  simply  my  note  of  Jefl"  Gerth  telling  me  the  exact 
same  questions  or  the  exact  same  information  he  mailed  and  faxed 
a  letter  to  Jim  Blair  about. 

Mr.  Chertoff.  Then,  when  you  talked  to  Mr.  Blair  about  it,  you 
kept  your  notes  of  your  conversation  with  Mr.  Blair  and  they  are 
on  S  12375;  is  that  right? 

Mr.  LiNDSEY.  I  believe  that's  all  the  notes  of  my  conversation 
with  Blair,  yes. 

Mr.  Chertoff.  The  reference  to  that  "libel  suit,  absolutely  true" 
is  what,  what  did  Mr.  Blair  tell  you  about  that? 

Mr.  LiNDSEY.  Jim  McDougal,  I  believe,  after  the  Gerth  story,  was 
saying  that  he  had  been  misquoted  and  that  he  hadn't  said  those 
things.  You  would  have  to  go  back  and  look  at  the  press  coverage 
in  March  1992.  I  think  that  he  was  indicating  that  if,  in  fact,  he 
felt  he  had  been  misquoted,  he  might  have  had  a  libel  suit  against 
The  New  York  Times. 
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Mr.  Chertoff.  Mr.  Blair  was  involved  in  discussing  this  with 
him,  acting  as  Counsel  to  the  Clintons? 

Mr.  LiNDSEY.  Again,  you  would  have  to  ask  Mr.  Blair  what  role 
he  saw  himself  in. 

Mr.  Chertoff.  Let  me  step  back  again  to  November,  and  finally 
follow  up  on  some  questions  that  Senator  Faircloth  asked  you  con- 
cerning a  meeting  on  November  5.  I  don't  know,  Mr.  Chairman,  if 
you  want  me  to  break  now  before  I  get  to  that. 

The  Chairman.  How  much  longer? 

Mr.  Chertoff.  A  couple  of  minutes. 

The  Chairman.  Why  don't  you  finish  it  then. 

Mr.  Chertoff.  To  put  it  in  context,  there's  a  series  of  conversa- 
tions you  have  with  members  of  the  press  or  you  have  a  conversa- 
tion with  Mr.  Blair.  You  get  information  from  Treasury  and  the 
RTC.  You  had  a  meeting  with,  I  guess,  Mr.  DeVore  from  Treasury 
and  Ms.  Hanson  from  Treasury  on  October  14.  You  collected  infor- 
mation from  Betsy  Wright  regarding  the  campaign,  back  in  Octo- 
ber, concerning  allegations  involving  campaign  checks. 

All  of  this  was  going  on  in  September  and  October  1993;  correct? 

Mr.  LiNDSEY.  Correct. 

Mr.  Chertoff.  Then,  on  or  about  November  5,  1993,  you  attend 
a  meeting  at  Mr.  Kendall's  office  here  in  Washington;  right? 

Mr.  LiNDSEY.  Again,  I  don't  know  the  date.  I  did  attend  a  meet- 
ing at  Mr.  Kendall's  office. 

Mr.  Chertoff.  Around  that  time,  around  November  5? 

Mr.  LiNDSEY.  Could  well  be,  yes. 

Mr.  Chertoff.  Who  else  was  at  the  meeting? 

Mr.  LiNDSEY.  That's  the  information  I'm  not  sure,  without  a 
waiver  from  the  President  and  Mr.  Kendall,  I  can  discuss. 

Mr.  Chertoff.  Mr.  Lindsey,  surely  you  know  that  the  identity 
of  speakers  in  a  meeting  is  never  privileged. 

Mr.  LiNDSEY.  I'm  not  sure  in  all  cases  that's  true.  I'd  be  happy 
to  tell  you  who  I  believe  was  there,  if  I  am  told  by  Mr.  Kendall  that 
that's  appropriate. 

Mr.  Chertoff.  I  just  want  to  make  sure  we  have  this.  For  the 
record,  is  your  position  that  identifying  who  the  speakers  are 

The  Chairman.  Participants 

[Witness  conferred  with  counsel.] 

Mr.  Lindsey.  My  counsel  tells  me  I  can  tell  you  that  the  other 
people  who  were  there  were  attorneys,  but  beyond  that,  I  think  I 
would  have  to  speak  with  Mr.  Kendall. 

Mr.  Chertoff.  Well 

The  Chairman.  Where  did  the  meeting  take  place? 

Mr.  Lindsey.  Excuse  me? 

The  Chairman.  Where  did  the  meeting  take  place? 

Mr.  Lindsey.  I  believe  it  took  place  in  Mr.  Kendall's  office.  The 
meeting  I'm  making  reference  to  took  place  in  Mr.  Kendall's  office. 

The  Chairman.  At  that  point  in  time  what  was  your  employment 
at  the  White  House,  what  was  your  capacity? 

Mr.  Lindsey.  I  was  Assistant  to  the  President,  Senior  Adviser, 
and  probably  still  Director  of  Presidential  Personnel. 

Mr.  Chertoff.  What  was  your  purpose  in  going  to  the  meeting? 
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Mr.  LiNDSEY.  I  had  been  involved,  going  back — if  I  discuss  what 
the  purpose  of  my  being  there  was,  I  will,  in  effect,  I  think,  tell  you 
what  the  purpose  of  the  meeting  was. 

Mr.  Chertoff.  Mr.  Lindsey,  the  only  way  to  test  whether  you 
have  a  privilege  is  to  determine  who  was  present  and  what  the 
purpose  of  the  meeting  was.  Surely  you  know  that. 

Mr.  Lindsey.  The  purpose  of  the  meeting  was  Whitewater  Devel- 
opment Corporation. 

Mr.  Chertoff.  Was  it  to  deal  with  press  inquiries,  was  it  to  pre- 
pare a  legal  defense?  There's  a  significant  difference  in  terms  of 
whether  there's  a  privilege. 

Mr.  Lindsey.  It  was  not  for  the  purposes  of  press  inquiries. 

Mr.  Chertoff.  OK.  Was  it  a  part  of  a  joint  defense  with  the 
President's  personal  lawyers  and  the  White  House  lawyers?  I'm 
just  trying  to  elicit  the  groundworks  to  see 

Mr.  Lindsey.  Excuse  me  just  a  second.  Can  I 

[Witness  conferred  with  counsel.] 

The  only  other  person,  other  than  the  ones  that  Senator  Fair- 
cloth  mentioned,  that  I  remember  being  there  was  Steve  Engstrom, 
who  is  a  Little  Rock  attorney. 

Mr.  Chertoff.  A  Little  Rock  attorney.  My  question  is,  was  this 
a  legal  defense  meeting?  What  was  the  purpose  of  the  meeting? 

Mr.  Lindsey.  Yes,  I  believe  it  was.  That  would  accurately  charac- 
terize the  meeting. 

Mr.  Chertoff.  Now,  did  you 

Senator  Sarbanes.  Was  Mr.  Lindsey  asked  about  these  matters 
at  his  deposition? 

Mr.  Chertoff.  I  believe  at  the  deposition  Mr.  Lindsey's  counsel 
made  a  statement,  at  the  very  beginning,  that  he  regarded  the 
meeting  as  privileged.  One  of  the  reasons  I'm  a  little  surprised  to 
hear  that  Mr.  Lindsey  has  not  received  guidance  is  because  it  was 
clearly  a  matter  that  was  highlighted  at  the  deposition  as  being  of 
interest. 

Mr.  Lindsey.  I  beg  your  pardon.  If  I  may  respond  to  that,  since 
I  was  there.  I  do  not  believe  this  subject  ever  came  up  at  my  depo- 
sition. 

Mr.  Chertoff.  I  think  counsel  made  a  statement  on  the  record 
at  the  beginning  that  there  was  some  privileged  meetings  that 
were  not  going  to  be  discussed. 

Mr.  Lindsey.  We  had  a  general  discussion  about  privileges  after 
April  1994,  but  we  certainly  didn't  have  a  discussion  about  this 
particular  meeting  in  any  way,  shape  or  form. 

Mr.  Chertoff.  In  any  event,  the  questions  I  am  asking  are 
standard,  preliminary  questions  designed  to  set  a  record  and  to  de- 
termine whether  there  could  even  be  privilege  here,  by  way  of  ex- 
ample, if  the  purpose  of  the  meeting  were  to  do  press  inquiries, 
that  would  not  be  subject  to  the  attorney-client  privilege.  And 
frankly 

Senator  Sarbanes.  I  would  have  thought  that  if  it  was  going  to 
be  pursued  here,  it  would  have  been  raised  in  the  deposition. 

Mr.  Chertoff.  Mr.  Lindsey,  in  your  mind  now,  we've  established 
that  the  purpose  of  the  meeting  was  a  legal  defense  meeting.  Did 
you  have  a  concern  that  in  taking  information  you  would  receive, 
for  example,  as  of  this  point  in  time,  with  respect  to  the  confiden- 
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tial  RTC  referral  information,  did  you  have  a  concern  about  wheth- 
er you  might  take  that  information  over  to  this  group  of  lawyers 
who  were  engaged  in  legal  defense? 

Mr.  LiNDSEY.  I  don't  believe  I  had  received  any  confidential  RTC 
information.  Almost  all  the  information  I  had  received  about  the 
RTC  referrals  came  from  the  press. 

Mr.  Chertoff.  You  had  received  information  on  October  14  from 
Jean  Hanson;  right? 

Mr.  LiNDSEY.  In  response  to  a  press  inquiry  from  Jeff  G^erth. 

Mr.  Chertoff.  Did  you  talk  to  Mr.  Eggleston  during  this  same 
period  in  November  about  obtaining  information  from  the  SBA? 

Mr.  LiNDSEY.  I'm  sorry.  Repeat  the  question. 

Mr.  Chertoff.  Did  you  talk  to  Mr.  Eggleston  again  during  this 
same  period  in  November  about  obtaining  information  from  the 
SBA? 

Mr.  LiNDSEY.  I  received  a  copy  of  the  cover  letter  that  went  to 
the  House  Small  Business  Committee.  I  read  the  reference  to  the 
attachments.  I  have  seen  a  note  that  reflects  that  I  asked  whether 
or  not  we  had  the  attachments  and  what  was  in  them.  I  never  saw 
the  attachments.  I  got  a  note  back,  or  my  secretary  or  assistant 
wrote  a  note  back,  saying  that  the  attachments  were  at  the  SBA. 

Mr.  Chertoff.  We'll  put  the  note  up  in  a  second,  just  to  stimu- 
late your  memory,  because  I  just  want  to  close  this  off  and  see  how 
all  this  movement  of  information  back  and  forth  between  agencies 
and  the  White  House  may  fit  with  defense  meetings  over  at  the 
President's  private  law  firm.  Let's  put  it  up  on  the  Elmo. 

Mr.  LiNDSEY.  I'm  having  trouble  reading  that  one. 

Mr.  Chertoff.  "Neal  Eggleston  said  the  additional  information 
is  at  SBA  and  is  approximately" — you  have  to  move  it  over  a  little 
bit — no,  no.  Excuse  me  for  a  second.  If  you'll  just  restore  the  E-mail 
up  there.  It  says: 

Neal  Eggleston  said  the  additional  information  is  at  SBA  and  is  approximately 
a  foot  high.  He  has  a  call  in  to  SBA  to  find  out  if  it  contains  reference  to  either 
the  President  or  Hillary.  He  can  obtain  a  copy  of  the  documents  if  it  appears  nec- 
essary but  does  not  believe  it  is  problematic. 

Isn't  the  fact,  Mr.  Lindsey,  that  what  spurred  Mr.  Eggleston  to 
get  the  information  from  the  SBA  wasn't  idle  curiosity  based  on 
press  reports  but  some  particular  interest  to  see  whether  the  Presi- 
dent or  the  First  Lady  were  mentioned  in  them,  and  that  was  a 
particular  interest  that  you  had  articulated  to  him? 

Mr.  LiNDSEY.  This  was  after  he  had  received  a  copy  of  the  cover 
letter  at  least. 

Mr.  Chertoff.  Right. 

Mr.  LiNDSEY.  Mr.  Eggleston's  here  and  has  testified  as  to  what 
his  motivation  was  and  why  he  did  it. 

Mr.  Chertoff.  But  how  did  you  get  hooked  into  this  thing  with 
the  SBA? 

Mr.  LiNDSEY.  I  read  the  cover  letter.  The  cover  letter  in  the  last 
paragraph  says,  "We  are  providing  additional  attachments."  I  prob- 
ably called  and  said  have  we  seen  the  attachments,  do  we  have  the 
attachments,  is  there  anything  in  the  attachments  that  is  problem- 
atic. 

Mr.  Chertoff.  How  did  you  get  the  cover  letter? 

Mr.  LiNDSEY.  I  don't  know  who  gave  it  to  me. 
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Mr.  Chertoff.  Did  Mr.  Eggleston  give  it  to  you? 

Mr.  LiNDSEY.  I  don't  recall  who  gave  it  to  me.  I  got  it  from  the 
White  House  but  I  don't  know  whether  Mr.  Nussbaum  gave  it  to 
me,  Mr.  Eggleston,  or  who. 

Mr.  Chertoff.  Mr.  Eggleston,  did  you  give  the  cover  letter  to 
Mr.  Lindsey? 

Mr.  Eggleston.  I  don't  remember  giving  the  cover  letter  to  Mr. 
Lindsey. 

Mr.  Chertoff.  The  problem  I'm  having  is  this,  Mr.  Eggleston, 
you  testified  you  get  this  information,  you  look  at  it,  it's  of  no  inter- 
est, you  put  it  in  the  drawer,  and  then  you  send  it  back.  Now  we 
have  an  interest  from  Mr.  Lindsey  who  is  apparently  interested 
enough  to  find  out  what  information  you  are  getting  from  the  SBA, 
and  you  are  having  discussions  about  getting  copies  of  documents. 

How  does  this  get  from  you,  Mr.  Eggleston,  over  to  you,  Mr. 
Lindsey? 
•     Mr.  Lindsey.  How  did  what  get 

Mr.  Chertoff.  This  cover  letter  and  this  notion  that  there's  a 
necessity  to  make  inquiries  at  the  SBA  about  whether  there  is  a 
reference  to  the  President  or  the  First  Lady. 

Mr.  Lindsey.  From  my  point  of  view,  I  read  the  cover  letter  and 
the  cover  letter  makes  reference  to  attachments.  I  probably  simply 
asked  my  assistant  do  we  have  the  attachments,  and  is  there  any- 
thing in  there  of  interest. 

Mr.  Chertoff.  You  have  no  idea  how  you  got  that  letter? 

Mr.  Lindsey.  The  cover  letter? 

Mr.  Chertoff.  You  have  no  idea  how  you  got  that  cover  letter? 

Mr.  Lindsey.  No,  I  do  not  remember  who  handed  me  the  cover 
letter,  no. 

Mr.  Chertoff.  Now,  let  me  go  back  to  this  November  5  meeting, 
and  I  think  you  can  probably  see  the  connection  now  between  the 
two  because  the  timing  of  the  November  5  legal  defense  meeting 
comes  right  in  the  thick  of  getting  all  the  RTC  information,  and 
now  trying  to  find  out  what  the  SBA  is  doing  certainly  creates  a 
set  of  circumstances  that  warrants  inquiry.  My  question  then 
comes  back  to  this  November  5  legal  defense  meeting. 

Was  there  a  discussion  in  that  meeting  about  trying  to  get  infor- 
mation from  either  the  SBA  or  the  RTC  about  what  these  inves- 
tigations were  doing? 

[Witness  conferred  with  counsel.] 

Mr.  Lindsey.  Without  a  waiver,  I  do  not  feel  like  I  can  answer 
any  questions  about  the  substance  of  that  meeting. 

Mr.  Chertoff.  Do  you  know  whether  any  other  person  who  at- 
tended that  meeting  has  waived  the  privilege  with  respect  to  that 
meeting? 

Mr.  Lindsey.  I  do  not  know  that;  no,  sir. 

Mr.  Chertoff.  Your  understanding  is  you  have  to  get  a  waiver 
of  that  privilege  from  the  President? 

Mr.  Lindsey.  I  would  take  it  from  the  President's  attorney,  Mr. 
Kendall. 

Mr.  Chertoff.  Actually,  you  were  attending  as  an  official  Gov- 
ernment employee.  I  mean,  if  you  were  representing  the  President, 
it  was  in  his  official  capacity;  correct?  Is  it  Mr.  Kendall's  decision 
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whether  you  as  a  Government  employee  representing  the  President 
officially  should  waive  the  privilege? 

Mr.  LiNDSEY.  I'm  sorry.  I've  not  given  enough  thought  as  to 
whether  or  not  I  could  accept  a  waiver  that  Mr.  Kendall  told  me 
it  was  fme  to  waive  or  that  he  had  spoken  to  the  President  and 
the  President  indicated  that  it  was  waived  or  not  waived.  Again, 
this  is  the  first  time  this  has  come  up. 

I  am  reluctant  to  talk  about  the  substance  of  the  meeting  with- 
out someone  indicating  to  me  that  the  privilege  has  been  waived 
or  is  to  be  waived. 

Mr.  Chertoff.  When  you  communicated  with  Mr.  Eggleston,  as 
you  evidently  did  from  this  document  that's  up  here,  in  connection 
with  getting  SBA  documents,  did  you  tell  Mr.  Eggleston  anjdhing 
that  had  occurred  at  this  legal  defense  meeting? 

Mr.  LiNDSEY.  The  answer  to  that  is  two-part:  First,  I  don't  be- 
lieve, based  upon  the  way  this  document  is,  that  I  spoke  to  Neil. 
My  connotation  is  that  I  asked  my  assistant  to  find  out  whether 
or  not  there  were  any  attachments  or  whether  we  had  the  attach- 
ments. I  don't  believe  I  spoke  to  him  directly.  The  second  answer 
is  no,  I  did  not. 

Mr.  Chertoff.  Did  you  find  out  if  there  were  attachments? 

Mr.  LiNDSEY.  Yes,  I  did.  I  found  out  that  they  were  approxi- 
mately a  foot  high. 

Mr.  Chertoff.  Did  you  ask  to  see  the  attachments? 

Mr.  LiNDSEY.  No,  I  don't  believe,  anything  beyond  getting  this 
note  back,  I  did  anything  with  respect  to  this  matter. 

Mr.  Chertoff.  Were  you  interviewed  by  the  FBI  in  connection 
with  this? 

Mr.  LiNDSEY.  I  don't  believe  so.  I  have  been  interviewed  so  many 
times  it's  hard  to  remember,  but  I  don't  believe  I  have  been  inter- 
viewed on  this  subject. 

Mr.  Chertoff.  Mr.  Chairman,  thank  you.  I  think  at  this  point 
I'm  at  an  end  because  we've  bumped  up  against  this  November  5 
meeting,  and  perhaps  I  could  respectfully  suggest  that  the  Chair- 
man might  ask  Mr.  Lindsey  if  he  would  talk  to  whomever  he  has 
to  talk  to  to  see  whether  this  privilege  is  going  to  be  asserted  or 
whether  it's  already  been  waived. 

The  Chairman.  First  of  all,  let  me  thank  Senator  Sarbanes,  the 
Ranking  Member,  for  permitting  us,  with  some  continuity,  to  move 
through  this. 

I  understand,  and  I  say  this  publicly,  that  the  White  House  has 
a  memo  of  this  meeting  and  is  asserting  privilege.  I  believe  that 
is  an  area  that  is  in  contention.  I'm  going  to  ask  the  Counsels  to 
see  if  they  can  work  this  out,  as  we  have  in  the  past,  if  in  some 
way  or  some  manner  it  can  be  provided,  that  it  be  made  available. 
I'd  hate  to  think  that  we  could  not  resolve  it,  but  I'm  going  to  leave 
that  to  Counsel.  I  mean,  the  hour  is  late  right  now. 

I  would  say  this,  Mr.  Lindsey,  I  see  the  Gerth  conversation,  the 
Blair  conversation,  the  Lyons  memo,  Mr.  Eggleston,  Mr.  Sloan, 
that's  five  of  them.  I  know  of  the  RTC  referrals  going  to  you. 

Mr.  Lindsey.  No,  sir. 

The  Chairman.  You  weren't  advised  of  the  RTC  referrals?  You 
weren't  told  about  those  by  Jean  Hanson? 
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Mr.  LiNDSEY.  Your  comment  was  that  the  RTC  referrals  came  to 
me 

The  Chairman.  You  were  told  about  the  RTC  referrals  and  you 
were  given  a  review  as  it  relates  to  the  contents  and  description 
of  them,  weren't  you? 

Mr.  LiNDSEY.  There's  a  note  that  reflects  what  information  I  was 
given,  yes. 

The  Chairman.  Now,  one  of  the  reasons  given  is  there  were  press 
inquiries;  is  that  true? 

Mr.  LiNDSEY.  That's  my  understanding,  yes. 

The  Chairman.  Wasn't  also  one  of  the  reasons  given  they  wanted 
to  avoid  the  President  possibly  getting  into  a  compromising  situa- 
tion? 

Mr.  LiNDSEY.  I  don't  know  if  that  was  one  of  the  reasons  or  not. 
You'll  have  to  ask  Ms.  Hanson. 

The  Chairman.  It  was  one  of  the  reasons  I  have  never  heard  of 
the  possibility  of  a  press  inquiry  leading  someone  to  obtain  this 
kind  of  information.  That  is  a  source  of  contention,  there  are  those 
who  contend  that  that  is  within  the  scope. 

I  don't  know  of  legal  precedent  whereby  possible  indictments  or 
criminal  referrals  would  be  made  and  the  people  and  subjects 
would  be  made  available,  but  I  have  to  tell  you  it's  rather  distress- 
ing when  you  have  almost  no  recollection  of  the  subject  matters 
which  are  rather  important  and  to  which  you  are  obviously  as- 
signed mentioned  in  your  own  notes,  in  terms  of  gathering  this  in- 
formation. 

I  would  also  suggest  to  you  that  it  is  troubling  if,  indeed,  one  of 
the  reasons,  in  addition  to  press  inquiries — and  that  was  offered  by 
a  number  of  witnesses,  I  think  White  House  Counsel  and  Treasury 
people — is  to  keep  the  President  from  being  placed  in  a  situation 
where,  if  there  is  somebody  who  is  under  investigation  and  may  be 
indicted,  they  then  might  find  themselves  in  contact  with  him. 

I  know  there's  a  question  as  to  when  you  got  this  information 
and  when  you  passed  it  on  to  the  President,  but  then  the  President 
has  a  meeting  with  one  of  those  people. 

It  would  just  seem  to  me  that  if  that  precaution — and,  by  the 
way,  I  don't  believe  that  that  is  inappropriate.  I  think  it  is  appro- 
priate for  counsel  in  the  White  House,  if  they  learn  of  something 
that  could  potentially  be  embarrassing  or  place  the  President  in  an 
embarrassing  meeting  or  position,  to  say,  for  example,  as  it  relates 
to  certain  people,  we  just  want  you  to  stay  away,  but  that's  not 
what  took  place  and 

Mr.  LiNDSEY.  As  you  know.  Senator,  I  do  not  believe- 


The  Chairman.  I'm  just  telling  you  something  that  has  troubled 
me.  If  you  go  to  great  lengths  with  Jean  Hanson  concerning  the  re- 
ferral then  I  don't  understand  how  that  meeting  would  have  been 
permitted.  Now,  I  understand  a  young  man  there  says  Whitewater 
was  not  discussed,  but  if,  indeed,  that  was  one  of  the  purposes,  it 
is  troubling  that  that  meeting  would  have  been  permitted. 

Mr.  LiNDSEY.  Senator,  as  you  know,  I  do  not  believe  I  learned 
that  Jim  Guy  Tucker's  name  was  mentioned  until  after  that  meet- 
ing occurred. 

The  Chairman.  All  right.  I  just  wanted  to  share  with  you  some 
of  my  concerns. 
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Senator  Sarbanes,  I  think  it's  only  fair  if  you  or  Mr.  Ben-Veniste 
want  to  make  some  points. 

Senator  Sarbanes.  I  yield  to  Mr.  Ben-Veniste. 

The  Chairman.  Certainly,  and  I  don't  believe  there  will  be  any 
more  questions  after  this. 

Mr.  Ben-Veniste.  Let  me  say  in  summary,  from  what  we  have 
heard  all  day  today,  starting  with  Mr.  Foren  and  others,  that  the 
requests  that  were  made  for  the  material  were,  by  all  accounts,  ap- 
propriate, that  there  was  nothing  in  the  materials  that  came  over 
that  was  secret  or  confidential,  a  smoking  gun,  a  blockbuster, 
something  that  would,  beyond  the  fact  of  Mr.  Hale's  public  indict- 
ment, discredit  Mr.  Hale  any  further,  as  if  that  were  possible. 

The  man  had  been  indicted  on  three  counts,  and  this  was  all 
public  at  the  time.  There  were  public  accounts  in  The  New  York 
Times,  in  The  Washington  Post,  and  in  the  Arkansas  Democrat 
that  reflect  Mr.  Hale's  view  of  the  world  as  somebody  who  had  been 
caught  committing  a  fraud  on  the  United  States  through  the  way 
he  operated  his  Small  Business  Investment  Company. 

The  fact  that  the  White  House  had  an  interest  in  materials  relat- 
ing to  the  SBA  investigation  that  was  already  transmitted  to  the 
U.S.  Congress  and  likely  the  subject  of  some  public  discussion  by 
reason  of  that  fact,  has,  by  all  accounts  by  all  persons  who  have 
reviewed  this,  including  individuals  from  the  Justice  Department 
who  will  testify  later  in  these  proceedings,  to  have  been  an  inno- 
cent and  not  inappropriate  request. 

In  hindsight,  clearly,  again,  things  might  have  been  done  a  dif- 
ferent way.  I'm  sure,  Mr.  Eggleston,  you  wish  you  never  saw  that 
foot-high  stack  of  documents.  By  the  same  token,  I'm  sure  if  there 
was  something  of  real  moment  in  that  stack  of  documents,  that  my 
friend,  Mr.  Chertoff,  was  able  to  lift  up  in  front  of  you,  he  could 
have  also  extracted  that  document  and  shown  it  to  somebody  and 
said  here  is  an  important  document  that  shouldn't  have  been  trans- 
mitted. 

The  fact  that  that  didn't  happen  only  reemphasizes  the  points 
that  have  already  been  made,  and  that  is,  that  there  was  nothing 
of  any  moment  in  those  materials. 

As  I  understand  it,  Mr.  Spotila  has  further  enlightened  us  on  the 
fact  that  other  career  people  in  the  SBA  had  already  reviewed  the 
documents  with  that  very  thought  in  mind,  that  there  ought  not  to 
be  transmitted  to  Congressman  LaFalce  an3^hing  that  was  of  a 
sensitive  or  inappropriate  nature  to  be  disseminated  publicly;  is 
that  correct,  Mr.  Spotila? 

Mr.  Spotila.  That  is,  and,  in  fact,  we  later  learned  from  Con- 
gressman LaFalce  that  he  thought  our  response  was  inadequate. 

Mr.  Ben-Veniste.  On  that  note,  I  will  say  that  I  have  no  further 
questions.  Senator  Sarbanes  may  well  have  some. 

Senator  Sarbanes.  Mr.  Chairman,  I  just  want  to  underscore  for 
the  record  this  deposition  of  Keith  Wayne  Mason  who  was  not 
brought  in.  There's  been  speculation  here  about  this  October  6 
meeting  between  the  President  and  the  Governor  of  Arkansas,  Jim 
Guy  Tucker,  with  a  suggestion  brooded  about  that  people  were 
finding  out  about  these  matters  and  the  President  was  transmit- 
ting them  to  the  Governor.  Now,  you  can  speculate  all  you  want. 
You  had  a  third  person  in  that  meeting,  Keith  Wayne  Mason,  who 
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was  in  the  Intergovernmental  Affairs  Office  in  the  White  House. 
Let  me  just  quote  the  questions  and  answers  that  were  put  to  him 
from  his  deposition  at  page  46: 

Question:  At  the  October  6  meeting  between  the  Governor  and  the  President  was 
there  any  discussion  whatsoever  relating  to  Madison  Guaranty  Savings  &  Loan? 

Answer:  No. 

Question:  At  the  same  meeting  was  there  any  discussion  whatsoever  pertaining 
to  Whitewater  Development  Corporation? 

Answer:  No. 

Question:  Was  there  any  discussion  whatsoever  pertaining  to  the  Resolution  Trust 
Corporation? 

Answer:  No. 

Question:  Was  there  any  discussion  whatsoever  relating  to  criminal  referrals? 

Answer:  No. 

Question:  Was  there  any  discussion  pertaining  to  criminal  matters  related  to  the 
Governor? 

Answer:  No. 

Now,  you  can  speculate  all  you  want.  Here  is  the  third  party  that 
was  at  the  meeting.  The  questions  were  put  to  this  third  party,  and 
here  are  the  answers 

The  Chairman.  I  would  say  to  my  friend  and  colleague  that  I  am 
not  speculating.  As  a  matter  of  fact,  I  indicated  that  there  was  a 
young  man  who  corroborated  that  these  matters  were  not  brought 
up.  I  mentioned  that  I  am  distressed  that  after  you  try  to  shelter 
the  President  from  possible  embarrassing  meetings  and  situations, 
that  that  obviously  was  not  done. 

The  fact  that  this  young  man  indicated  that  he  did  not  hear  or 
witness  any  of  these  conversations  is  not  in  dispute.  I  indicated 
that  from  the  beginning,  but,  again,  if  indeed,  as  stated,  one  of  the 
purposes  was,  in  addition  to  answering  press  inquiries,  to  keep  the 
President  from  coming  into  situations  that  could  be  embarrassing, 
that  certainly  was  not  something  that  was  undertaken,  but 

Senator  Sarbanes.  If  you  were  hearing  a  lot  of  rumors  and  then 
I  canceled  a  meeting  with  you,  you're  liable  to  regard  that  as  giving 
substance  to  the  rumor.  I  mean,  you're  raising  how  one  acts  under 
the  circumstance  and  it  becomes  very  difficult.  You  have  the  Presi- 
dent meeting  with  one  of  the  Governors  of  the  States,  this  young 
man  says  nothing — I  don't  know  whether  he's  a  young  man  or  not. 
I  don't  know  him — but  he  gives  his  testimony,  and  we  create  this 
speculation  around  this  meeting  when  the  third  witness,  the  inde- 
pendent witness,  said  nothing  of  this  sort  happened. 

The  Chairman.  Senator,  I  understand  your  point,  but  they  also 
brought  up  four  conversations  and/or  meetings,  they  brought  up 
the  notes  that  were  taken.  I  did  not  even  touch  on  the  issue  of  the 
meeting  in  which  Mr.  Lindsey  now  raises  and  asserts  privilege,  by 
the  way,  I  am  not  a  constitutional  expert  but  I  don't  understand 
how,  in  what  capacity  Mr.  Lindsey  attends  that  meeting  as  an  em- 
ployee of  the  White  House.  He  wasn't  Counsel  to  the  President  so 
how  does  he  assert  that  privilege.  Does  the  fact  that  he  was  there 
mean  that  he  is  now  immune  from  answering  questions?  It  was  a 
meeting  of  a  defense  team  dealing  with  this.  The  question  was,  in 
my  mind,  whether  Mr.  Lindsey  was  inappropriately  involved  in 
gathering  information  related  to  these  matters,  to  Whitewater,  to 
the  SBA,  to  Madison  Marketing,  and  to  the  RTC  heretofore. 

So  that's  what  lead  this  Senator  to  indicate  that,  given  all  this 
and  the  question — this  is  still  a  question  that's  open  as  far  as  I'm 
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concerned,  there  is  a  very  real  question  relating  to  whether  the 
claim  of  privilege  is  properly  raised,  and  there  is  also  a  privilege 
issue  related  to  certain  White  House  documents  that  have  not  been 
turned  over  yet.  We  have  to  determine  that.  I  don't  think  I  want 
to  do  it  at  this  point. 

Senator  Sarbanes.  This  Committee  in  the  past  has  indicated,  on 
a  number  of  occasions,  that  we  recognize  there  are  legitimate 
claims  of  privilege  that  can  be  asserted. 

The  Chairman.  That's  why  I  would  hope 

Senator  Sarbanes.  Therefore,  it  is  a  matter  which  requires  a 
careful  consideration  because  I  would  assume  there  is  no  one  un- 
professional enough  to  deny  any  claim  of — in  fact,  we  have  sent  let- 
ters down,  when  we  made  a  request,  recognizing  that  a  privilege 
can  be  claimed,  but  I'm  concerned  about  it. 

Senator  Faircloth  raises  this  meeting  out  in  Seattle,  and  Mr. 
Lindsey  says  the  best  he  knows,  the  meeting  that  he  must  be  refer- 
ring to  is  a  reception  for  the  Arkansas  people  who  are  attending 
the  conference.  He  knows  of  no  meeting  that  was  held  separately 
by  the  President  with  Governor  Tucker. 

I  mean,  yet  again,  you  get  these  innuendoes  and  suggestions,  but 
they  don't  square  with  the  facts.  I  just  want  to  get  at  these  facts. 

The  Chairman.  I  would  ask  our  Counsels  to  meet  to  see  if  we 
can't  resolve  with  the  White  House — and  White  House  representa- 
tives are  here — the  question  as  it  relates  to  the  document,  and 
whether  the  question  of  privilege  is  being  properly  raised. 

If  you  can  work  out  a  manner  by  which  to  review  that,  fme.  If 
not,  we  may  have  to  take  a  different  course  of  action. 

Senator  Sarbanes.  If  it's  appropriately  raised,  I  think  the  Com- 
mittee ought  to  recognize  it. 

The  Chairman.  If  it  is  appropriately  raised,  and  I  think  that 
what  we  have  done  before  has  been  to  try  to  give  our  Counsels  the 
opportunity  to  review  the  document.  That's  what  we  have  done.  I 
think  we  have  worked  it  out  in  almost  every  instance  that  I  am 
aware  of.  I  am  not  aware  of  us  not 

Senator  Sarbanes.  It  didn't  occur  on  this  meeting  that  Mr. 
Lindsey  was  asked  about  here  today  nor  in  his  deposition.  That 
had  not  happened  by  counsel. 

The  Chairman.  I  am  asking  as  it  relates,  number  one,  to  the  doc- 
umentation, the  memo  of  this  meeting  which  is  at  the  White 
House,  for  our  Counsels  to  ascertain  whether  the  issue  of  privilege 
is  properly  raised.  Obviously,  if  it  is  properly  raised,  that  will  re- 
solve the  matter.  If  it  is  not,  or  if  parts  of  it  can  and  should  be 
made  available,  why  then,  we  would  pursue  that  matter.  I  am 
going  to  ask  our  Counsels  to  see  if  they  can  resolve  this  with  the 
White  House  as  quickly  as  possible.  We  have  done  it  in  the  past 
and  I  hope  this  Committee  could  continue  to  make  that  kind  of 
progress.  I  want  to  thank  the  witnesses  for  their  participation. 

We  stand  in  recess  until  10  a.m.  tomorrow. 

[Whereupon,  at  4:40  p.m.,  the  hearing  was  adjourned,  to  recon- 
vene at  10  a.m.,  on  Wednesday,  November  29,  1995.] 

[Prepared  statement  and  appendix  supplied  for  the  record  fol- 
low:] 


450 


PREPARED  STATEMENT  OF  WAYNE  S.  FOREN 

Former  Special  Assistant  to  Deputy  Administrator,  ABA 
November  28,  1995 

Mr.  Chairman  and  Members  of  the  Committee,  good  morning.  I  am  responding 
to  your  request  to  appear  before  the  Committee  to  discuss  Capital  Management 
Services,  Inc.  (Capital  Management)  and  its  supervision  and  regulation  by  the  Small 
Business  Administration. 

Capital  Management  was  a  privately  owned  and  managed  investment  company 
that  was  licensed  by  the  SBA  as  a  Specialized  Small  Business  Investment  Company 
(SSBIC).  During  the  1980's,  Capital  Management  increased  its  private  capital  and 
the  SBA  provided  financial  assistance  to  them.  In  1993,  it  became  apparent  that 
Capital  Management  had  committed  fraud  against  the  SBA.  Therefore,  the  SBA  ac- 
celerated its  indebtedness  and  is  now  liquidating  the  company  as  a  court  appointed 
receiver. 

When  I  referred  Capital  Management  to  the  Inspector  General  for  investigation, 
we  did  not  know  about: 

•  The  fraud  it  committed  against  the  SBA  in  1986  and  1988; 

•  The  related  transactions  between  Capital  Management  and  Madison  Guaranty 
Savings  &  Loan;  and 

•  The  allegations  made  by  David  Hale  regarding  President  Clinton  and  the  Masters 
Marketing  financing. 

Small  Business  Investment  Company  Program 

Under  the  Small  Business  Investment  Company  (SBIC)  Program,  SBA  licenses 
privately  owned  and  managed  investment  companies  that  provide  risk  capital  to 
small  business  concerns  in  the  form  of  equity  and/or  debt  financing.  SBIC's  are  one 
of  two  types: 

1.  Regular  SBIC's  assist  any  small  business  that  meets  eligibility  requirements 
for  the  program,  and 

2.  Specialized  SBIC's  assist  only  small  businesses  owned  by  persons  who  are  so- 
cially or  economically  disadvantaged. 

SBA  provides  financial  assistance  (leverage)  to  SBIC's  in  multiples  of  their  private 
capital  enabling  them  to  provide  greater  assistance  to  small  businesses.  For  exam- 

[)le,  an  SBIC  with  $15  million  in  private  capital  is  eligible  for  up  to  $45  million  in 
everage  from  SBA.  Usually,  this  assistance  is  in  the  form  of  SBA  guaranteed  secu- 
rities which  are  pooled  witii  other  like  securities  and  pass-through  pool  certificates 
are  sold  in  the  public  markets.  SSBIC  Preferred  Stock  sold  to  SBA  is  the  exception. 
As  of  October  1993,  there  were  280  operating  SBIC's  with  private  capital  and  le- 
verage (in  millions)  as  follows: 


Licensees 

Capital 

Leverage 

Total 

Regular  SBIC's  

Specialized  SBIC's  

TOTAL  

177 
103 
280 

$2,072.8 

191.3 

$2,264.1 

$548.4 

311.7 

$860.1 

$2,621.2 

503.0 

$3,124.2 

It  shovdd  be  noted  that  82  SBIC's  were  bank  affiliated  with  $1.6  billion  of  the  pri- 
vate capital  and  only  $121  million  of  leverage. 

In  addition  to  the  280  operating  SBIC's,  there  were  188  SBIC's  in  liquidation  with 
$526  million  of  SBA  financial  assistance. 

Mr.  Chairman,  I  served  as  the  Associate  Administrator  for  Investment  (AA/I)  dur- 
ing the  period  July  28,  1991  to  October  22,  1993.  In  that  position,  I  was  the  SBA 
Management  Board  Official  who  headed  the  Investment  Division  which  is  the  orga- 
nizational unit  responsible  for  administering  the  SBIC  Program.  In  February  1995, 
I  retired  from  Federal  service  and  I  am  no  longer  associated  with  SBA  or  the  SBIC 
Program. 

As  the  Associate  Administrator  for  Investment,  I  was  responsible  for  licensing, 
regulating,  and  examining  SBIC's;  providing  leverage  to  them  when  requested;  and 
liquidating  SBIC's  when  necessary.  About  100  SBA  employees  and  25  contractors 
were  dedicated  to  administer  the  program.  This  is  SBA's  only  centrally  administered 
financial  program  which  means  there  is  no  field  structure. 

When  I  assumed  responsibility  for  this  program,  it  had  significant  operational  and 
structural  problems.  There  had  been  5  Congressional  Oversight  Hearings  in  14 
months.  During  the  July  31,  1991,  Oversight  Hearings  before  the  Senate  Small 
Business  Committee,  Administrator  Patricia  Saiki  reported  on  the  progress  made  in 
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stabilizing  the  program  and  problem  solving  in  program  administration.  She  made 
a  commitment  to  turn  the  program  around. 

My  goal  was  to  redirect  and  revitalize  the  program  while  managing  the  existing 
portfolio  of  SBIC's. 

•  We  established  an  advisory  council  composed  of  industry  practitioners  and  others 
which  evaluated  the  program  and  made  recommendations  to  improve  it. 

•  Legislative  changes  were  made  on  September  4,  1992,  (P.L.  102-366,  Title  IV)  al- 
lowing SBA  to  restructure  the  program.  We  developed  implementing  regulations 
which  were  finalized  in  April  1994. 

•  I  initiated  action  in  September  1991  to  put  SBIC's  in  the  same  position  as  banks 
and  savings  &  loans  by  barring  SBIC's  from  seeking  protection  under  the  Bank- 
ruptcy Code.  In  1994,  the  Bankruptcy  Code  was  amended  barring  SBIC's  from 
seeking  such  protection. 

•  We  took  aggressive  action  to  bring  SBIC's  into  credit  and  regulatory  compliance 
or  to  liquidate  them. 

•  I  encouraged  existing  SBIC's  to  expand  their  capital  base  and  the  formation  of 
new  SBIC's. 

My  goal  was  accomplished  and  these  actions  have  proven  to  be  a  t\iming  point 
for  the  program. 

Capital  Management  Services,  Inc. 

I  would  like  to  turn  my  attention  to  Capital  Management.  It  was  licensed  as  a 
specialized  SBIC  on  March  14,  1979,  with  $500,000  private  capital.  David  Hale 
managed  the  licensee.  During  1980's  Capital  Management  increased  its  private  cap- 
ital to  $1.4  million  and  obtained  $3.4  million  in  SBA  Leverage:  $2  million  of  SBA 
Guaranteed  Capital  Management  Debentures  and  $1.4  million  in  Capital  Manage- 
ment 3  percent  Preferred  Stock  sold  to  SBA. 

In  1992,  there  were  three  Capital  Management  issues  that  needed  to  be  ad- 
dressed: 

1.  Exchange  of  several  portfolio  securities  for  National  Building  Supply  Stock  val- 
ued at  $2.5  million, 

2.  $1.4  million  request  for  leverage  based  on  existing  capital,  and 

3.  $13.8  million  capital  increase  resulting  from  donated  noncash  assets  and  relat- 
ed $6  million  request  for  leverage. 

In  1993,  it  became  apparent  that  the  licensee  had  defrauded  SBA  in  1988  and 
that  it  was  attempting  to  do  it  again.  Therefore,  we  accelerated  its  indebtedness  and 
SBA  is  now  liquidating  the  company.  A  chronology  of  significant  events  regarding 
these  issues  is  as  follows: 

On  June  1,  1992,  Capital  Management  received  470,737  shares  of  Restricted  Na- 
tional Building  Supply  (NBS)  stock  valued  at  $2.5  million  in  exchange  for  several 
portfolio  securities  which  were  reported  to  be  of  comparable  value. 

In  September  1992,  Capital  Management  increased  its  private  capital  by  $13.8 
million  with  donation  of  two  noncash  assets: 

1.  A  pool  certificate  valued  at  $11.5  million  backed  by  medical  accounts  receiv- 
ables, and 

2.  529,263  additional  shares  of  NBS  stock  valued  at  $2.3  million. 

Capital  Management  represented  that  these  donated  assets  were  free  and  clear 
of  liens  and  encumbrances. 

In  October  1992,  Capital  Management  submitted  a  Leverage  Application  for  $6 
million  of  Preferred  Stock  based  on  this  capital  increase.  SBA  has  had  a  longstand- 
ing policy  of  not  recognizing  noncash  capital  increases  for  regulatory  and  leverage 
purposes  until  such  assets  are  converted  to  cash.  Therefore,  the  $6  million  Leverage 
Application  was  returned.  Capital  Management  was  advised  that  its  regulatory  cap- 
ital would  increase  only  to  the  extent  donated  noncash  assets  were  converted  to 
cash.  Information  was  requested  regarding  the  donated  assets  including  identifica- 
tion of  donor  (director  or  indirectly),  its  relationship  to  the  licensee,  consideration 
if  any,  and  any  related  agreements.  This  was  an  unusual  transaction  and  we  want- 
ed to  be  sure  that  it  was  legitimate  and  that  the  assets  were  actually  free  and  clear 
of  liens  and  encumbrances.  We  also  wanted  the  assets  converted  to  cash. 

In  December  1992,  we  accepted  for  processing  a  $1.4  million  Leverage  Application 
in  Preferred  Stock  based  on  Capital  Management's  representations  that: 

•  The  medical  receivables  were  free  and  clear  of  liens  and  encumbrances,  and 

•  The  NBS  stock  received  in  exchange  for  portfolio  securities  would  be  converted  to 
cash  in  120  days. 
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Were  the  previous  capital  increases  legitimate,  Capital  Management  would  have 
been  eligible  for  the  $1.4  million  additional  leverage.  Capital  Management  was  ad- 
vised that  a  Regulatory  Compliance  Examination  of  its  operations  would  be  required 
before  any  leverage  was  provided.  Capital  Management  was  reminded  of  SBA's  pol- 
icy of  not  leveraging  capital  increases  from  noncash  assets  until  such  assets  are  con- 
verted to  cash. 

On  January  15,  1993,  the  examination  field  work  was  completed  and  the  SBIC 
examiner  discussed  the  findings  with  Mr.  Hale  and  obtained  his  comments. 

On  February  19,  1993,  we  met  with  David  Hale  in  my  office  at  his  request.  He 
expressed  a  desire  to  reverse  the  capital  increase  from  donated  capital  and  the  ex- 
change of  assets  with  an  associate.  He  was  told  to  submit  his  proposal  in  writing 
and  that  it  would  be  considered.  He  was  given  no  assurance  that  reversing  the 
transactions  would  resolve  the  matters  regarding  the  donated  and  exchanged  assets. 

On  March  11,  1993,  the  report  of  the  Compliance  Examination  was  issued;  how- 
ever, the  information  regarding  the  noncash  assets  was  not  forthcoming.  Further  at- 
tempts in  March  and  April  1993  to  obtain  this  information  were  unsuccessful. 
Therefore,  I  decided  to  refer  Capital  Management  to  the  Office  of  the  Inspector  Gen- 
eral for  an  investigation  with  the  hope  that  the  requested  information  would  be  ob- 
tained. 

On  May  5,  1995,  I  briefed  Administrator  Designate,  Erskine  Bowles,  on  the  Cap- 
ital Management  case  and  I  advised  him  that  I  planned  to  refer  the  matter  to  the 
Office  of  Inspector  General  for  Investigation.  He  agreed  with  the  action  and  the  re- 
ferral was  made  the  same  day.  Also  we  responded  to  Capital  Management's  April 
20,  1993,  letter.  In  this  response  we  notified  David  Hale  that  the  referral  to  the  In- 
spector General  had  been  made. 

It  is  noted  that  the  Office  of  Inspector  General  (OIG)  referred  the  Capital  Man- 
agement case  to  the  Justice  Department. 

On  May  19,  1993,  I  notified  Administrator  Bowles  that  Capital  Management  de- 
faulted on  debentures  and  that  we  planned  to  accelerate  the  indebtedness  and  pro- 
ceed to  liquidate  the  licensee.  The  default  was  cured  and  we  postponed  this  action. 

On  June  14,  1993,  the  Federal  Bureau  of  Investigation  (FBI)  agent  assigned  to 
the  case  requested  data  from  my  staff".  On  or  about  this  date,  he  commented  that 
Capital  Management  provided  the  missing  pieces  of  the  Madison  Guaranty  S&L 
puzzle. 

On  July  20,  1993,  the  FBI  obtained  a  Court  Order  to  seize  Capital  Management's 
records  which  was  executed  the  next  day. 

On  August  3,  1993,  we  received  information  from  the  U.S.  Attorneys  Office,  East- 
em  District  of  Arkansas,  indicating  the  1988  Capital  increase  and  related  trans- 
actions were  fraudulent. 

On  August  9,  1993,  I  briefed  Administrator  Bowles  on  the  fraudulent  transactions, 
the  impending  indictment  of  David  Hale,  and  our  plans  to  place  Capital  Manage- 
ment in  receivership. 

On  or  about  August  16,  1993,  SBA  accelerated  Capital  Management's  indebted- 
ness transferred  the  licensee  to  liquidation  status. 

On  September  15,  1993,  SBA  was  appointed  receiver  of  Capital  Management  by 
Court  Order  from  the  U.S.  District  Court  for  the  Eastern  District  of  Arkansas.  This 
action  was  with  the  consent  of  David  Hale. 

On  September  21,  1993,  I  advised  Administrator  Bowles  that  we  had  taken  Cap- 
ital Management  into  receivership  and  that  David  Hale  was  expected  to  be  indicted 
in  the  next  2  days. 

I  believe  Capital  Management  was  properly  handled  during  my  watch:  The  li- 
censee was  given  every  opportunity  to  provide  the  information  that  we  sought,  no 
financial  assistance  was  provided  to  Capital  Management,  and  we  took  appropriate 
steps  to  protect  the  interests  of  the  Government. 

SBIC  Regulations  (Sections  107.304  and  107.305)  were  clarified  to  place  greater 
responsibility  on  SBIC's  to  verify  use  of  proceeds  and  give  SBIC  examiners  greater 
access  to  the  small  business  concern's  records. 

Conclusion 

In  conclusion,  much  has  been  accomplished  over  the  last  5  years  to  strengthen 
and  improve  the  program  including  licensing  and  oversight  of  SBIC's.  Capital  Man- 
agement would  not  qualify  under  tne  revised  licensing  standards.  Also,  I  believe  re- 
vised examination  procedures  could  have  disclosed  this  fraud  earlier. 

Capital  Management  is  one  of  the  most  blatant  cases  of  fraud  in  the  program  I 
have  seen.  Although  some  SBIC's  have  credit  and/or  regulatory  problems,  I  do  not 
believe  Capital  Management  is  typical  of  participants  in  the  SBIC  program! 

Mr.  Chairman,  this  concludes  my  prepared  remarks.  I  will  be  happy  to  answer 
any  questions  the  Committee  may  have. 
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.5.    Si-iALL    3L-Siri£53   ACMINJST.-^A 
WA3MI.NCTON,   a.C.     2S4!S 


MEMORANDUM 


privilegei/and  confidential 

DATE:    /  August:  9,  1993 
TO: 


FROM: 


SUB  J: 


Er3)cine  B.  Bowles 

strator         ^'^  m /7 

^    Foren         ^ 
Associate  Adainistrator  for  Investment 

Capital-Management   Services,    Inc. 
Little  Rock,    Arkansas 
License   No.    06/06-5207 


\ 


/   / 


;t\,  1^93, 


This  is  to  inform  you  that  there  have  been  sigT}lf  leant  new 
developments  concerning  the  above-referenced  Specialized  Small 
Business  Investment  Company  (SSBIC)  that  may  lead  Lo  a  criminal 
indictment  qf  the  manager  of  the  SSBIC,  Mr.  David  Kale./ 

y 

Investment  repeived  a  letter  from 
em   District   of   Arkansas, 

ication  for S900,0QQ|  in  SBA 

application,  the  Licensee  is 

of  bogus  transactions  that 

e  had  increased  its  private 

investments  had  been  repaid. 

e  statements,  SBA  approved 


On  August  1,  1^93,  the  O 
the   Unitecr\  States   Atto 
concerning  the  "Licensee 
leverage.  In  cprinection 
alleged  to  have  engaged 
caused  SBA  to  believe  that 
capital  by  §400,000  and 
On  the  basis  of  the  Lie; 
funding  in  the  amount  o 

We  underscand  that  the 


met  with  Mr.  Hale  and  his 


ittomey  on  -August  6,  199  3  ^a)id  presented  him  wTtlT  a  draft 
indictment  alleging — Chat — MT^  Hale  and  two  other  individuals 
defrauded  the  United  States  (SBA)  in  1988.  SBA  waE\sent  a  copy  of 
the  drait  indictment.  SBA  personnel  from  the  InvAs^ent  Division 
and  th^  \Office  of  General  Counsel_wi_Ll  meet  with  the  FBI  and  the 
U.S.  Ajttqrney  in  Little  Rock  c^'v.^ugust  10,  199TJto\  discuss  the 
evidencpe  against  Mr.  Hale- and -fehe^5SfiT?e~with_a_vi^w3:^ow'ards  placing^ 
the  SSBIC  into  receivership.  '^ 

I 

We  have  also  been  informed  by  the  Assistant  U.S.  Attorney  that  the 
licensee  jnade  false  -statements — in— a — 1992  application'  for  SBA 
leverage/In  the  amount  of  S6-0  million.  The  1992  request  for  funds 
was  ncn:/  approved.  Finally,  the  FBI  and  the  U.S.  Attorney  are 
investigating  the  Licensee's  1.^86  and  1983  leverage  applications  to 
determine  if  fraud  was  involvedT   " ._^ 
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1*1  I  -'•  ■  us.    £m*ui_    CUSlNEiS    AOMirJloTMATION 

'',   '- !-■"■,■> 
'',  I'll  o  Washington.  O  C    204  16 

OFFICE  OF  TMC  ADMINISTRATOR  ' 


Apnl  11,  1994  V 

Honorable  Jan  Meyera  \^ 

U.S.  House  of  Repreientaiives  \^ 

Washingibn,  D.C:  20515  \^ 

Dear  Congress'woman  Meyers:  \ 

;  ^  \ 

|This,'is  in  response  to  your  March  23,  1994  inquiry  regarding  my  r^ecuskl  from 
involvement  in  the  Capital  Management  Services  matter.  1 

Throughout  my  tenure  as  Administrator  of  the  Small  Business  Administration 
direa  responsibility  for  the  handling  of  all  aspects  of  the  investigation  of  ^and 'prosecution 
of  anv  SBIC  or  SSBIC  sus-K:ted  of  wrongdoing  have  been  delegated  to  tjie  career 
Investment  Division  and  Office  of  General  Counsel  personnel  who  normallv  are  involved 
in  such  cases.'.  Capital  Management  has  been  treated  in  the  same  manner  as  all  such  other 
cases.    I  have  never  reviewed  the  Capital  Management  file.  ,/  / 

\  \     .  y    [ 

It  has  beeiv  my  practice  at  the  SBA  to  recuse  myself  from  any  situation  where  there 
could  be  asserted  eve^  the  remotest  hint  of  a  conflict  of  interest  or  perceptiotij  of 
impropriety.    To  avoid  even  the  appearance  of  impropriety7  rverBally  advised  my  staff  in 
the  late  fall  of  1993  that  I  intended  to  separate  myself,  even  more  thoroughly  than  an 
Administrator  normally  would  be  in  an  SBIC  legal  matter,  from  all  aspects  of  the  Capital 
Management  matter.    At  the  same  time,  I  firmly  instructed  each  of  the  staff  that  they  were 
to  pursue  the  investigation  and  prosecution  of  this  maner  vigorously,  and  that  they  were 
to  cooperate  fully,  completely  and  quickly  with  any  governmental  agency  investigating  or 
prosecuting  this  matter. 

On  March  3,  1994  I  memorialized  my  prior  recusal  in  a  memorandum  to  our 
Deputy  General  Counsel,  who  is  our  ethics  officer  as  well  as  the  career  staff  member  who 
has  been\supervising  our  management  of  the  Capital  Management  cas«  from  a  legal 
perspective.    I  previously  have  provided  a  copy  of  that  memorandum  to  the  staff  of  the 
House  iSmall  Business  Committee.    A-  copy  is  attached  to  this  letter  for  your  information. 

Very  pnly  yours. 


EiskmrB.  Bowles 
Administrator 


Attachment 
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CAPITAL   riAffAGEMEMT    SERVICZS,     INC. 
LIT3JX-  noCK,  -ARKANSAS 
^^^fetcense  No-    OS/O^S-aQ? 


SUMMARVf: 


BACKGRO 


/  \ 

/  \. 

o  N^n-cash    asse^s^ — were    contr±tj«4ted    to    CMS  "^as     a     capital 

/fcontribut-tdh  that  were   representeO^to   be   free   and   clear 

'Of    liens'    and    encumbrances.        It    is    ijuestioiiable    as    to 

/     whether   this   representation  was   correct.      CMS\  attempted 

to    obtain    leverage    from    SBA    based    on    this    increase    in 

capital.  \    \ 

/    /  .  \   \ 

o;    Licensee  transferred  certain  assets  to  an  associate  in 

I  exchange  for  stock  which  was  represented  *to  \be  non- 
/restricted  stock  listed  on  NASDAQ.  The\  srock  is 
(restricted  and  not  listed  on  NASDAQ.   The  value  lof  this 

I    ; stock  is  questionable.  '   j 

'   / 
o .    We  have  attempted  to  obtain  the  source  of  the  /  donated 

\        assets  without  success.   Therefore,  the  matter  ^as  been 

\   referred  to  the  Inspector  General  for  inves«iigation. 

TOD :  \  /        / 

\     \     .  /         / 

CMS\  is    a    Specialized    SBIC    that   was    li;zensed    on    3/14/79 

and  \it    has     SI.  4     million     in    priva^^^^^capital  \and     $3.4 

li'hn    in   SBA   leverage. 


n 


In   Wne   1992,    Licensee   initiated   two  non-cash 

transactions   with   an   associate   (Central  Arkansas 

Community   Development   Corporation)   which  were   not 
consximmated  until  September  1992: 

It  accepted  a  pool  certificate  backed  by  medical 
receivables  valued  at  $11.5  million  and  National 
Building  Supply  (JIBS)  stock  valued  at  S2 . 3  million 
as  a  contribution  of  non-cash  assets  which  was 
represented  as  an  increase  in  private  capital. 


.ed  ktt^ 


Licensee  received  NBS  stock  valued  kti^$2.5  million 
for  certain  assets  held  by  the  Licensee  which  were 
^ reported  by  the  Licensee  to  be  of  cpmpaVable  value. 

In  October  1992,  Licensee  applied  for  $6  million  of 
leverage  in  the  form  of  preferred  stock  based  on  the 
capital  increase  consummated  in  September  1992^ 

On  December  8,  1992,  Licensee: 

Was  reminded  that,  as  a  matter  of  policy,  SBA  does 
not  leverage  capital  contributed  in  the  form  of 
noncash  assets  until  such  assets  are  converted  to 
cash. 
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Depp  of:Bnjce  R.  Undsev   In  Rg  Whitewater   U-Z1-9S  Cr&3Og3.0 


A  I  don't  think  it  was  ho-  directly,  no. 
QWasU  Ms.  Wmiams? 


Page  J  I 

•U  A  .NOght  have  been. 

(2\  Q  And  she  mifht  /lavf  bem  repomnf  ( 

ii\  cun\maiion  she  had  uuA  Mrs.  Oinia 

HI  A  Well,  it  would  have  t^flCtagsie  Williaim. 

i;i  couid  have  been  Lisa  CapuKif  I  Just  don't  know. 

|6|  Q  Or  mfl>6e  Ms. 

r\  A  I  don't  thinJyi 

|S|  Q  Bui  chey  -Mm  repomng  back  toiatfafier 

|9|  lliey  spoke  to  Mrz./Cinu>n? 
IIOI  A  Again,  f^ don't  know^they  got  it  from 

II II  Mrs.  Qinton  of  from  whprti,  but - 
1 121  Q  You  stud  iniu-ec^.    Dvn  would  mean 

1 1]|  someone  wou^  ha\r  svfiken  to  Mrs.  Clinton  at  one 

|U|  pom. 

1151  A  Well,  the  Gtintons  puhlidy  have  said,  and 

|i«l  this  is  ^vhy  f-  that  &t  some  point,  and  I  don't  know 

117]  if  it  ^vas  Susan  MU)ougaI,  but  the  McOougals  ofTered 

iisi  to  take  their  Whitewater  interesB,  and  the  Clintons 

1 191  indicated  that  they  "anted  to  be  released  fi-om  the 

i:qj  liability  ana  therelwas  no  %vay  to  i^ease  than  from 

Itil  the  liability, lor  thai  the  people  »ho  had  the 

g  liability  wer^not  prepared  to  release  them  from  the 


1151 

:16| 

'H 

loan 

IISI 

1191 

COI 
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liability,  and  titerrfoVe  they  declined  to  give  up 
their  interest  if  (he^  <.We  still  going  to  be  on  the 
liability. 

Now,  again, 
publidy  in  her  pres  i 
that's  been  reported  i 
don't  ranaiiber,  but  that  1 
that  question. 

Q  And  ^^.ita:  i 
^■^tiuld  be  rtferruig  lo  ' 

A  The  Madison  loan  originally  for  $180,000, 
that  «-as  less  now,  "ould  have  been  less  in  the 
mid-'80s,  but  was  still  significant,  some  amount. 

Q  So  It's  your  undersL^t^din?  ~ 

A  The  MacU^n  loan  is  not  the  right  name 
because  it's  jipt  at  Nbdison.   It's  »hate%er  the - 
haiever  the  pank  is  s»+iere  the  original  mortgage 


Clinton  said  that 

1     1161 

,  whether  or  not 

:  117] 

r  press  office,  I 

!     1131 

icallv  the  answer  to 

1     |19| 

1     ROI 

ijbUiiv  ilutt  \ou 

!    Rll 

VTTZ:    Is  it  ihe  Bank  of  Kingston? 
jR/FFRXT  Uff  the  recom. 


in  off  [he  rscord.) 
GILTPRA; 


Page  33 
ouUfrstOJiduii^  tlkU 


Q  Su  us  y/. 

.Wi.  McDoi  ga/».as  t^Uling  to  let  the  McDougaLs  take  •    \  151 

Wliae\y.aicr  offline  Ciruons  ojfliands  bia  i\ot  -  1161 

itnke  tlxai.      j  l    ||71 

It 's  yiur  tinderstanding  that  the  lender  |    |  IS| 

wuidd  iwt  allow  the  Clbxtons  to  I'-^mgutslt  tlteir  i    M9I 

linbiltty  bw  just  transferring  tlie  liahUU\  and  1^1 

tlieir  ownership  to  the  McDuugaL?  >    i;i| 

A  My  understanding  was  that  the  Clintons  "■ere  cz\ 


;    |I0|    told  by  somebody,  I  don't  know  »ho,  that  thev  would 
I    |ll|   still  be  on  the  liabilities  and  that  there  K-as  no  »av 
;    Ii:i    to  -  that  the  parties  lo  the  liability  war  not 
1131    prepared  to  release  then. 

Q  i'V<7>v.  ivai  u  your  rwrmal  praatcc  durwg 
(IJ|    1993  q'yOu^^anted  to  commiiruaite  \y.Tth  McDixmal  t 
1161    so  dtroufh  Blairt;!^!  Hueur^ 
in  A  .No. 

nil  Q  But  Jim  Blair  ^iusiorruvne  i<  hi  LVmnumiojicd 

wuh  Hueur  on  some  son  o^  regular  ha.w? 
I   PDi  ~     ~A-i4on't  know  thaL 
pir  Q  ButMr^^Mju-  on  ocmsiwi  rcpnned  id  \ 

CI    on  tvhat  Mr.  Heuerftqd  told  him  \-uh  retard  to  what 

Xage34 
1 1 1    McDougal  had  told  Hueuh. 
a  A  I  don't  know  thaL^I  meaa\  in  the  meeting 

PI   with  Gerth,  Blair  came  up  and  the  matter  came  up. 
HI    probably  called  Jim  Blair  to  find  out!  what  that 
151    related  to.    I  don't  know  if  -  I  Vvouia  not  say  that 
161   Jun  Blair  reported  to  me  unlesll  called  him  and 
|7i    asked  him  a  question. 

131  Q  Yeah,  but  you  would  lutv^  —  your  praaux 

|9|    wxKild  lui^v  been  to  call  Jim  Blairjand  lja\r  Jim  Blair 
1101    make  an  o\mure  to  Hueur  ui  oracr  to  find  out  what 
MM    •^us  goini  ot\  with  regard  to  Mcpougtk? 
Ii:;  A  No,  I  don't  think  I  \>ould  say  thaL 

1131  Q  lV7iar  would  be  afai/statanivt? 

I  Ml  A  Again,  I  would  asic  Jim  Blair  what  he  kneNv. 

1151    I  don't  think  I  would  XI  don't  believe  I  ever  used 
Blair  to  go  to  Huetir  to  go  lo  McDougal.    1  Ihink  if 
Jim  Blairjjiafne  came  up  or  if  Jihi^lair  was  -  later 
there'sfareference  to  Jim  Blair  writing  a  letter  to 
Hueur.   1  would  call  up  Jim  Blair  and  say,  you  kno". 
did  you  write  a  letter  to  Hueur,  ^vhat's  this  all 
about? 

Again,  it  was  part  of  my  aaampi  lo  try  to 

Page  35 
understand  %vhat  these  reporters  were  asking  and  to 
whatever  extent,  be  prepared  to  respond  lo  iL 
Q  Do  vou  kjtow  Hueiir  wurseiP 
A  N'es.   Not  %vell,  but  1  know  him. 
Q  During  I993.^da  vou  recall  ^pcakvi^ 
Mr  Heiierl' 
A  No. 

Q  During  1993.  appriuunntely  lii>"  Jreqiietitlv 
would  you  hmv  spoken  dith  W  Blair ' 

A  Lesa  than  half  a  doz^  times.  I  would 

think.  \ 

Q  Vie  third  qiwsnoii  is  'did\Hilljr\  O'uituii 
Ijio^v  ahoia  ilte  Suvai  McDougal  loaifrom  Capital 
.'tlaiiu^iim.iu  St.'iirtvj  or  the  land  fmri.iia.se  fruin 
Ituemanonai  Paper  pnor  fn  Da\id  Hale 's 
indiamau^' 
Did  you  odtaui  the  u/iswer  to  tliai  qiie.^Tujn'' 

A  I  don't  ranomber.   1  mean  I  don't  remanber 
whether  I  -  I  don't  know  today.    I  don't  think  1 
could  say  as  a  faa  today  \vhelher  I  knew  -  whether 
she  did  or  didn't,  so  1  don't  think  I  ever  got  the 
:uBN*er  to  ihaL 
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HI  THEWTTNESS;   I  don't  know.   You're  idling 

CI  me  rtut  I  ma  with  Gerth  on  the  2CXh? 

I3|  MR.  KRAVTTZ;   Your  oous  indicate  (Jul 

\*\  THEWTTNESS:  Okay. 

131  MR.  KRAVTTZ;  Just  so  ibe  recxitd  is  dear. 

161  I  think.  Mr.  Lindsey,  you  said  you  don't 

|7)  you  had  this  phone  conveisaion  with 

181  Engeiberg.  but  you  think  It  was  withirj/^ew  days 

|9|  before  you  actually  wet  with  them  oh  September  20? 

101  THEWTTNESS.  Thai's  p.Wt.   La  me  take 

Ml  a  break. 

:i  (Recess.) 

31  BY  MR.  G; 

*\  Q  Mr.  Lirrdsey. 

5|  12372.  it  rrfers  to  a  i 

61  Joex  thai  indiaiie  to  ' 

n  A  Wdl,  I  can' 

SI  me  David  Haie  told 

9|  Q  What  did  J4 

31  Haie  tiM  htm? 

A  WTiich  was 


Depp  of  Jruce  R.  Lindsey  In  Rg  Whitewaur  11-21-95  C;^3O83.0 


r  midcUe  af%is  page. 
I  at  the  QOpaoL    What 

you  \*hat  Jeff  Gerth  told 

'Genh  teii  you  that  Davtd 
that  at  one  time  -  well,  you 


I   have  to  know  the  stkte  capitol.  but  it's  sort  of  Ufa; 


1     Page  47 

the  \}S.  Capitol  in  that  ttWe  are  steps  going  up  and 
underneath  there  there  is  a  short  tunnel  that's  -rat 
very  long  but  -  so  that  yomcan  go  under  and  let 
somebody  out,  similar  to  thei  way  the  U.S.  Capitol  is, 
and  that  he,  Jeff  Gerth  lold  me  David  Hale  told  him 
that  he  saw  Clinton  coming  oin.  of  or  going  into  the 
tunnel  one  time  and  the  President.  -  governor  asked 
about  are  you  going  to  be  able  to  ndp  my  friend, 
Jim,  something  to  that  effect.  \     \ 

Q  And  the  pollticai  e\fni.  wha^dga  that 
refer  to? 

A  I  don't  think  it  refers  to  anything  because 
that's  different  than  the  vo^on  that  he  told  me  in 
our  meeting,  so,  you  know,  again  I  -  there  was  ixjt  a 
political  event  in  the  meeting. 

Q  In  the  meatn^,  what  did  he  refer  to? 

A  1  think  the  second  one  was  the  14Sth  Street 
trailer.  This  is  where  Clinton  jogged  down  in  his 
jogging  clothes  to  I45th  Street. 


Q  Ani  this  ts  i 
the  daun  that  there  • 
Simi  tratier  - 


A  No,  that's  a 


I    President  asked  -  or  the  governor  asked  to  give  the 


business  to  the  Rose 
Q  Then  it  says 


I    Do  _u«  Ancnv  >vAuf  tl  at  refepJvZ- 


A  WeU.  1  can 
meeting,  he  said  th^t 
President,  then  govi 
you  know  what  Si 


the  story  -  this  is  aiso 

a  leather  chair  in  the  I45th 


P^e48 
differatt — that  wis  when  the 


Law  Firm. 

'mail  somewhat  exaxlpatory. " 


I    |U|  aid? 

j    IISI  THE  WTTNESS:   You  have  1 1  or  12  pages  of 

|16|  notes  that  reflect  what  I  actually  remember  him 

I    1171  saving. 


you  again  in  the  longer 
'  ma  in  the  mall,  the 
or  made  some  refoenoe  to  do 
1  McDougai  tfid,  and  David  Hale 
supposedly  said  whaTare  you  talking  about,  and  BUI 
Clinton  said  you  ought  to  ask  Jan.   Again  - 

MR.  NUSSBAUM:  This  is  Gerth  reporting  what 
Hale  reported  on  what  Clinton  was  allcgol  lo  have 


-t«r 

1 191 

C0|   money,  the  S300.0CO? 
Pll  A  I  think  that's  ' 

gl   yes. 


;  was  refatixe  to. 
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HI  MR!T3t/^VITZ;   Cm  I  'intcijed?  Are  you  now 

CI    lesti/ying  about  whalMi^Gerth  told  yoiKcn  September 


ou  in  this 


PI  20  in  person  or  about  what 

(4|  telephone  conversation? 
|5|  THE  WTTNESS:   .No.  no.  a\  again 

161  MR.  KRAVrrZ;  I  think  this  i^U  in 

(71  rcfetmce  to  this  one  page  of  notes,  whiah  is  S 

(8|  12372,  but  thai  may  not  be  what  you're  ^snly 

(9)  abouL 

HOI  THEWTTNESS:   No.  that's  righL   feob 

111!  me  what  I  knew  or  what  I  thouebt  thai  refetred 

I  i;i  and  in  order  to  respond  to  that.  I  have  to  refer  to 

1131  the  September  20  meeting  because  that's  when  m 
notes  /         i 

1141  reflect  lleamed  much  more.   Again.  I  dojl't  retnetnber 

Mil  anything  about  either  the  September  20  1 

|I6|  this  telephone  call  other  than  what's  reflected  iji 

1 171  the  notes,  so  I  thought  1  was  simpivjust  repeilmg 

list  back  to  him  what  my  notes  refleprfrom  the  September 

|I9|  20  meenng. 

mi         BY  MR.  or 

CU  Q  DwTngCl^3-1994  did  you  have  atn 

ra  discussions  wuh'uiiyviui  uik>Ul  Uu:  !i2 
Page  50 

1 1 1  retainer  between  the  Rose  Law  Finn  and  Madison? 

i:i  A  Yes. 

131  Q  Who  do  \ou  retxjU  discussing  that  retainer 

\i\  with? 

|5l  A  I  tkin't  ranomber. 

|6I  Q  Did  you  ever  ask  Mrs.  Oinion  about  chat 

|71  retainer? 

(31  A  I  don't  think  spedfiially. 

191  Q  Generaily?  \  \ 

llOj  A  Weil,  no,  I  don't  rono^oer  asking 

(111  Mrs.  Clinton.   At  some  point  I  teartied  -  "retainer" 

|i:i  is  not  actually  the  right  word  b^us«  it  wasn't  a 

im  ntainfTi  it  "in  an  -jTt''nrr'°  aylinM  billing,  and  I 

|14|  learned  that  they  had  returned  at  the  end  of  the 

1131  period  the  amount  of  money  in  excess  as^  what 
they 

IliM  htA  orT..ollv  hillpfl 


Now  again,  I  don't  -  [  can't  tell  you 
today  who  I  learned  all  of  that  from,  but  in  the 
course  of  all  of  this,  I  learned  thai,  you  know, 
there  was  a  period  of  time  whae  they  received  a 
$2000  a  month  advance  against  billings  and  when 


1171 
|l>l 
1191 
(231 

mi 

they 

(^i    ended  their  representation,  they  returned  the  excess. 


Page  5 1 
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461 


Bruce  R.  Lindso    In  Re:  WhitEwater   11-21-95  Cr63O83.0 


III  Q  Fur  ch€  eTtfUT  amouru  dut  had  bfen  paid? 

CI  A  My  understanding  u-as  the  etccss  of  (he 

131  entire  amount  over  their  bilCngs. 

\i\  Q  Did  >t>u  fWT  discuss  i<.u/i  Mrs.  Clinton  Ih/w 

131  il\e  Rose  Im^v  Firm  v\ar  roamed  by  Miidison? 

i6i  A  No. 

n  Q  Did  ynti  c^rr  disaiss  iwlyf^estderu  CJuuon 

ISI  'iiwiluT  lie  Ikid  asiai  McDoij 

|9|  FumT 

1 101  A  I  have  some 

1 1 1 1  one  time  about  the  jigging  over 

|i:i  story,  and  he  sail 

1 131  QSohetojkyx 

\u\  A  I  think/that 

1131  QSoheloldyc 

1 1 61  Madisun  reiaming  Re 

1171  A  I  don't  knoi 

I isi  him  Nvil]  he  f-  I  thinK  it  was  a  joking  reference  to 

1191  his  -  that  ^icDou^  was  making  a  big  deai  aix>ut 

1^1  sitting  in  his  new  leather  chair  and  having  been 

1-1 1  jogging  and  being!  s>veaty. 

I~:  Q  '•Vh\n  did  koii  tirs:  kum  ilua  a  subnvena 
Page  i: 
luid  been  authonzed  \vuh  regard  to  cenam  premLu:s 


Q  iVen 
A  Okay. 
Q  Ifyini 


from  Jeff  Gerth. 
:iunXs,  12373.  12374. 

juidjushread  across  ilte  top  i 


il\ac. 


in 


A  "%Cke  IsakofNChuSk  Babcock,  S.  SchmidL 

Q  Wasliinpon  Po^\rpo!i<rs? 

A  Yes.  "1991  tax  rahcn.  .McDougal-meeong 
with  Haie  did  not  occur.  Funds  used  to  purchase  [P 
propert>.   What  did  we  base  the  reconstruction  on?" 

Q  Lit  me  Oik  a  qitesno/t.    Vie  reference  to 
'McDoiigai. '  dash,  is  iltm  McDoutat  told  you  or  yni 
ddwicd  I  tun  7 

A  No,  this  is  a  conversation  I  had  with 
then.  This  \vas  the  meeting  that's  reflected  I 
beiie>e  in  the  hvo-page  typed  mano  that  you  showed 

dated  OctolW  1 1  or  12. 

Q  Oc^Y  9. 

A  Wdl.  Ihe  meedng  was  October  9  and  the 
date  on  thelmerao  I  think  is  the  L2th. 


iTMri. 
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ii:i    their  question  that  the  Clintons  did  not  know  that 
1131    funds  -  that  money  W3S  used  to  purchase  land  in  the 
|I4|    name  of  Whitewater. 
1131    "What  did  we  base  the  reconstrucdon  on ' 

then  it  says  "records  that  HRC  had.  Had  some 
1 T]  corpor3le-<3ffiords.  ledgers,  some  work  papers,  some 
1 1  SI  escrow  contrai^s^^  That's  the  Lions  report. 
1 191  QViencai 

13)1  A  "Other  than  Id^s."  then  there's 

"S30.000."  Then  there's  sbqiethine  and  it  says 
tri   '^lsa^v«ar  1981.r 


111  QDo\i 

I      PI  A  No. 

I      131  maybe  S8.800.   "Madison 
I    Bank 

i      m  of  Paragould." 
i      15]  Q  Do  you 

I      |6|  A  No.   A 

I      V\  Post  never  was  comfortable  i 
i    and 

|S|  the  conclLsions  i 

(91  of  the  Lyons  report,  and  all  of  t 

:    1101  their,  I  think,  trying  to  teU  me  vlhy  ti'ie  Lyons 

1 1 1 1  report  was  not  an  accurate  reflectioiyor  they  didn't 

'■    |i:i  understand  the  Lyons  report  to  be  an  accurate 

1131  reflection,  and  these  were  just,  you/icnow,  again  my 

'    I  Ml  writing  down  snippets  of  Ineir  basically  making  an 

'    1151  argument  that  they  shptild  be  entitled  to  see  all  of 

i    |I6|  the  documents  tlmt-made  up  the  Lyons  report  so  that 

1171  they  couldjio-tJiar  own  analysis  oKiL 
■    1 131  ^Sagain,  this  was  their  way  of  jrying  to 

I    |19|  convince  iiiK.  1  Hunk,  mat  the  Lyons  report  didn't 

I    poi  hold  together  and  that  therefore  we  should  make  a 

I    Q.\\  more  complete  disclosure. 

I    1^1 Then  the  last  orie  is  "income  tax  benefits. 
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111  Madison  .Marketing."  .Again  I  don't  know  what  that 

1      PI  refers  to; 

131  Q  Vie  ne<j  pane? 

HI  A  "1989. '90. '91  tax  renims.  18,000  land 

|5|  sales.  Exhibit  A,  page_^."  Again,  I  think  they  were 

|o|  comparing  the  tax  rettims  to  the  -  1  think  Exhibit 

;      |7i  A,  page  2  of  the  LyorArtoort  and  it  was  just  part  of 

I      181  their  argument  why  thA  oidn'l  jibe. 

I9|  Q  Do  \ixi  luj\e  OjrJ  undUTtaiidi/ig  a.\  to  whither 
1 101  lUc  ..  ollesaaoits  oeaOuJ  aimSn.  iftnie.  would 


Ml  Q'lhdi  s  cvrrca. 

\Z\  A  Okky.   1  think  they  -  1  think  1  told  than 

PI  (Kit  the  mcetixig  with  Hale  (fid  not  occtir.   Again  I 

Ml  don't  ihinU  -  1  thijik  lliis  was  iiut  Um  1  ulked-to- 

i5|  McDougal  Duythat  1  was  simply  answering  their 

i6i  questions.    I  may  have  written  do%vn  McDougal 
beoLse 

|7i  they  were  I 
ISI  Q  Vicu  was  based  on  your  conwnanon  with 

!9|  the  Presidetu? 

1 101  A  RighL    And  I  guess  "funds  used  to  purchase 

111!  IP  property"  was  a  short  way  of  inaybe  my  answer  to 


LonMtr.ae  a  cnrrte. 

MR.  NUSSBAfM 
is  that  a  fact-gathenn; 
P.OW  fof  his  Itfgai  onaivpis' 


Whv  w  ould  -  llO^^ 
u  10  ask  him 


;  me  that  - 


1151  .MR.  GILTFRA:    Well,  if  someone  had  advised 

1161  him  thai  It  was  a  crime,  then  acoons  l'ui  were  taken 

1 1 71  from  the  point  he  was  advised  that  it  might 

|IS|  constitute  a  crime  would  reflect  that.   If  he  was 

1191  adsised  by  sotnxsne  thai  it  was  not  a  crime,  then  his 

[331  .icnons  might  be  colored  by  that. 
i:i|  .MR.  ,NT,SSBAL'M:    Do  you  hive  any 

rz\  underetandine? 


nci>r\OTr-oc    ivr 
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or  not.  and  that  I  don't  ronombtr.  There  was  one  of 
than  and  I'm  drawing  a  blank  on  whether  that's  Larry 
Case  or  not. 

Q  And  uAaf  Here  the  nrcumsanas  under  which 
rlkit  cmplcntT  Hvxfind? 

A  He  was  maidng  rn\W  to  the  conti 

MR.  NXISSBaL'M:  Thais  a  gt^irfogue  to 
another  scandaJ  that  I  like  a  uhole  I 

THEWTTNESS;  On  state^lephones  and 
running  up  large  bills,  but  I  acA.  frankly  leiueuibei^ 
whether  that's  Lany  Case  at  Ax.  He  '"n- ! 
Clinton.   Anyway,  that  cou/o  be  Lany  Caai!^  I'm  just 
dniMTng  a  blank  on  ihaL  /Lany  Case  Jwgging  her. 
Rose  Law  Firm  represejys.   Clintoiyi  personal  life. 
Lany  Nichols. " 

BY  MR.  Cn 

Q  Who  is  Lany  Nichols  J 

A  Now  I'm  ootifiGed  vthether  Lany  Nichols  -  I 
think  Lany  fVichols  te  the  fbrmor  AD  FA  amployee,  I 
believe,  who  was  maidng  itI'^  to  the  contras,  not 
Larry  Case. 

Q  Moke  >ure  th^  recorp  is  dear  on  thai  one. 
,  Pag<i97 

MR.  KRAVTTZA  We  i(on't  want  anyone  to  set 
sued  over  this  tn<nscript.\ 

THE  WITNESS:   So  anvyay.  well.  I  ihink 
Larry  Nichols  is  the  fomAADKA  employee  who  filed 
the  lawsuit  during  the  1990\impaSgn  and  both  Lanv 
."Nichols  and  Larry  Case  though.  I  bd4e\e.  had  been 
out  there  stirring  up  some  of  the 

I  think  Larry  Case  may  consider  hih^self  to 
be  an  investigator. 

BY  .MR.  GIUFFRA: 

Q  A/uiJrom  looking  ai  these  uanls.  ^\hat  is 
ytjttr  ht^t  nccuiitfcnon  ufthe  alleganons 
Mr.  Husenbail  ^vas  rccviinnng? 

A  With  respect  to  that  last  deal? 

QYn. 

A  I  have  no  idea. 

Q  \VJiai  ohtHiX  the  tvritrr.  the  ^ecvnd  card? 

A  I  think  he  was  tning  to  determine  when 
Clinton  leai.«.d  aboutLossiter's  drug  tse  in  rdbtion 
to  Lassiter's  represer  taoon  or  parddpation  in 
various  bond  issues  t  laft  the  state  of  Arkansas  put 


Page"»a- 


Q  Diirvi^  '93-9 1  did  wii  esrr  speak  to  the 
Prrsideru  ahoiu  Dan  I  jjssuer? 

A  '93-94?   I  dcn't  ranomber. 

Q  Dii  yuu  recal,  e\rrjpeaiif\g  to  (hr 

Prcsidau  abvtu  Dan  ,  jiSMer? 

A  I  romember  there  was  an  issue  where  they 
claimed  that  B'dl  Cli  iton  gave  Dan  Lassiter  a 
panJoa  This  \vas  C  ojemor  Clinton,  not  President 
Clinton. 

Q  It  »u\  dtirwx  tite  campaign? 

A  Was  it  during  the  campaign? 

Q  I'm  a.\king  you. 


|I3I  A  I  don't  ronember.   There  was  an  issue  at 

l\*\  some  point  in  the  press  about  Dan  Lassito-  gettine  a 

IISI  partion,  and  I  may  have  asked  the  President  (fid  he 

|I6|  era- give  Dan  Lassito- a  pardotL  A  governor  has  a 

IIT1  liiiiiled-ahilitv  in  connection  with  federal  pardons,  I 

|1S|  believe,  to  allow~a-perV5n  to  get  a  gun  -  to  get  a 

||9|  hunting  license.  The  g&vmwr  can't  give  him  his  gun 

Itoi  back.   But  if  he  gets  his  gisN»ck  from  the  federal 

pii  govaiDiieiu  I  think  the  govornbr  can  then  give  a 
on  and  that  would  allow  him  w  get  a  hunting 


license. 

QLarr. 
aoamtou.  12. 
the  back  of  these  three  am. 

A  I  have  no  idea. 

MR.  GIUFFRA:   D 

MR.  NUSSBAUM: 
wouldn't  -  It's  haid  to  ima 
thai  way.    Well,  maybe  it  t 

BY  MR.  GIUFFRA 

Q  .Voiv.  the  top  of  12390.  a  sa\3  pagii  2 
at  the  top  of  12JS9  it  says  page  J.   Do  you  Itnow 
there  s  a  page  I?  j 

A  I,  2  -  if  what  >ou're  saying  is  iTght, 
2,  3  findicatirej.  / 

MR.  .NUSSBAL'M:    Didnt  youj/tran  Li/Uctle 
Rock  look  ai  these  caids?  / 

THE  WITNESS:   .MI  of  thtrrelaiss  to  i 
same  maXLsr  of  Lassiter  and  Laisiicr  participating  in 
Arkansas  bond  issues^^^SiHa  asain  ■ 

BY  MR.  GlCfFRA: 
Q  V/h.- doiTi  \uu  m  10  lead  tnrougn  i 


Page  100 
doatrrura  12390  and  see  if  you  can  make  some  sense 


out 


of' thai. 

A  "Don  B'uTbong,"  «ho  I  don't  know  who  that 
IS.  "Roger  just  beer  to  New  York.  .Not  through 
talking."  I  don't  know  wtiat  that  means. 

Q  Is  that  Hoe:er  Cliraon  thai  he 's  referring 


IS! 
|9I 
1 101 


A  I  have  no  idea. 
Q  Page  2? 

A  Page  2.   "March  10,  1592.  Wjr, 
violating,"  \-iolate  or  violatioru    "t<o 
ks-like.  .A 


|i;i    mariaip.   L'ntninH"  it  InoUt 


.\na  then  I  can't 
1131    read  t.he  next  work.   "NASD  1594.   Evdwone  tcne\v.   If 
I  Ml    he  had  known,  reconsida-.   Complaints  wot  made  to 
1151    people  in  governor's  ofTice.   Stevens.   Lapse,of 
lifti    pmrfrtiirp    Lnirisiana  Sinip  R.iring  fn 


1171    Louisiana  State  Police.  July  1593.   Use  and 

|IS|    distribution  of  cix:aine." 

1 191  Q  Do  \ou  know  wlvn  this  page  rrfers  to? 

poi  A  I  believe  this  top  part  refers  to  Lassiter. 

Pll  Q  What  about  - 

CI A  Lassiter  Si  Company,  etciise  me. 


Page  101 
Q  IWiar  about  Lassiter  <i  Compart)? 
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Neil  Eggiesiwii  said  ihc  :icUu;OiiaI  :nt-T—u;;c;!  :>  .-.■.  oTi.-'-  a,;J  ,.;  -cprj;:;:::-'.-.-;-.  ^ 
.  foot  high.    He  has  a  call  in  to  SBA  to  fmd  out  if  it  contains  reference  to  either 
the  President  or  Hillary.    He  can  obtain  a  copy  of  the  documerus-if  it  appears 
necessary  but  does  not  believe  it  is  problematic . 
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ERSKINE  BOWLES 

6725  Old  Providence  Road 

Charlotte,  North  Carolina   28226 


December  27,  1995 


Hon.  Alfonse  M.  D'Amato 
United  States  Senate 
Washington,  D.C.   20510 

Dear  Senator  D'Amato: 

On  December  21,  1995  I  received  a  letter  of  the  same  date  from 
Congresswoman  Jan  Meyers,  copy  enclosed. 

Enclosed  is  my  response  to  the  Congresswoman 's  letter.  I 
respectfully  request  that  this  letter  or  a  copy  of  it  be  included 
in  the  record  of  the  proceedings  of  the  Senate  Whitewater  Committee 
being  conducted  under  your  Chairmanship. 

sincerely, 


jL  1.    ' 
ErskTrie  Bowles 

EB/dca 
Enclosure 
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JAN  MEYERS,  Kansa* 

ConigraBoftheBnitdS 

fLoase  ofRqirtsnitanoa 

KHdl  ConSTCBS 

CommittEC  on  ^mall  Business 

Vutimgan.  BC  vn^-tw 


Oecaaber   21,    199  5 
BX  HANP 

Bon.    ExsJclna   Bowlaa 
Deputy   diief    of   StAf£ 

for  Wlxita  Ho-use  Operations 
The  Ifhlte  Boude 
1600   Pennsylvania  Avenue,    NW 
Washington,    DC      20500 

Dear  Mr.    Bowles: 

I  have  been  advised  that  you  recently  appeareo  as  a  wicnesa 
before  the  Senate  Whitewater  Comnittee.  and  that  your  testimony 
concerned  those  ispecta  oZ    tha  Whitswatsr  asatter  which  involve 
Chi  fcrrsr  S3A-llc5C3ed  SSBIC,  Capital  Manageaient  Services,  Inc. 
(CMS) .   I  have  also  been  advised  that  much  oC  your  testimony 
before  the  Senate  centered  around  the  question  of  your  alleged 
recusal  from  the  Whitewater  matter  while  you  served  as 
Administrator  of  the  SBA. 

After  reviewing  your  testimony  before  the  Senate  with  ay 
staff,  and  in  light  of  your  letter  to  me  of  April  11,  1994 
proclaiming  yotir  recusal,  I  have  to  say  that  I  am  shocked  by  your 
actions.   It  is  clear  from  the  testimony  of  former  SBA  officials 
before  the  House  Banking  Committee  this  past  August,  and  from 
your  own  and  others'  testimony  before  the  Senate  Whitewater 
Cosmittee  three  weeks  ago,  that  you  were  atteo^ting  to  have  it 
both  ways  --  publicly  proclaiming  your  recusal,  while  at  the  same 
time  providing  infozmation  to  officials  in  the  White  House  about 
whac  the  SBA  and  the  House  Small  Business  Committee  were  doing 
concerning  their  investigations  of  OiS. 

Mr.  Bowles,  X  view  your  letter  to  me  of  April  11,  19  94  as 
highly  misleading.   Your  representations  to  me  concerning  your 
alleged  non- involvement  in  the  CMS  matter  represent,  at  the  very 
least,  an  ethical  breach  that  I  intend  to  bring  to  the  attention 
of  others,  including  the  Office  of  Government  Bthics. 
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Hon.  Brakine  Bowles 
December  21,  199  5 
Page  Two 


You  should  know  that  I  am  also  forwarding  copies  of  this 
letter  to  Senator  D'Jtoato  and  Representative  Leach  so  that  they 
may  Include  my  views  of  your  actions  in  the  respective  records  of 
their  committees'  proceedings. 

Sincerely, 


^        Jan  Meyers 

Chair 


Eon.  Alfonse  M.  D'Amato 
acn.  Jasas  A.  Leach 
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ERSKINE  BOWLES 

6725  Old  Providence  Road 

Charlotte.  North  Carolina  28226 


December  26,  1995 


Hon.  Congresswoman  Jan  Meyers 
U.S.  House  of  Representatives 
Washington,  D.C.   20515 

Dear  Congresswoman  Meyers: 

During  my  tenure  as  SBA  Administrator,  I  enjoyed  and 
appreciated  the  working  relationship  with  you  and  your  staff.  I 
was,  therefore,  astonished  and  distressed  by  your  letter  of 
December  21st  concerning  my  testimony  and  the  testimony  of  SBA 
career  employees  relating  to  the  SBA's  handling  of  the  former  SBA- 
licensed  SSBIC,  Capital  Management  Services,  Inc.  (CMS). 

Both  in  my  prior  experience  in  business  and  in  this 
Administration,  I  have  always  tried  to  do  what  is  right.  I  take 
very  seriously  the  suggestions  in  your  letter  that  on  the  CMS 
matter  I  have  not  done  so.  Accordingly,  I  have  reviewed  again,  in 
great  detail,  tJie  transcript  of  my  appearance  before  the  Senate 
Whitewater  Committee. 

This  transcript  establishes  the  following: 

1.  All  my  actions  regarding  CMS  were  proper.  The 
following  exchange  of  the  Committee  with  Wayne  Foren,  the  career 
SBA  official  in  charge  of  CMS,  is  instructive  (Tr.  49): 

The  Committee:  Is  it  correct,  Mr.  Foren,  that  in  all  of 
your  dealings  with  Mr.  Bowles  on  this  subject  [CMS]  that  you  do  not 
believe  that  he  did  anything  that  was  inappropriate? 

Mr.  Foren:  I  find  nothing  inappropriate  in  anything  he 
did. 

The  Committee:  And  you  did  nothing  inappropriate  in  your 
view? 

Mr.  Foren:   Absolutely. 
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Hon.  Congresswoman  Jan  Meyers 
December  27,  1995 
Page  2 


The  Conunittee:  No  one  put  any  pressure  on  you  out  of 
fear  or  favor  anticipated  that  J^ou  ought  to  go  easy  on  Judge  Hale 
because  he  had  this  supposed  connection  in  Little  Rock? 

Mr.  Foren:   No. 

The  Committee:   To  the  contrary,  you  were  advised 
to  go  2ihead,  treat  this  case  as  you  would  any  other  case  and  do  it 
speedily? 

Mr.  Foren:   Absolutely. 

The  Committee:  The  absolute  opposite  of  any  fix  or 
consideration  to  be  given  to  somebody  for  improper  purposes. 

Mr.  Foren:   That  is  correct. 

The  Committeee  (Tr.54):  So  if  I  understand,  Mr.  Foren, 
the  sxibstance  of  what  you  are  telling  us  here  today  that,  in 
connection  with  Mr.  Bowles'  activity,  you  regarded  it  to  be,  to  the 
best  of  your  knowledge,  appropriate  in  all  respects? 

Mr.  Foren:   That  is  correct. 

The  Committee  (Tr.55):  I  ask  you  this,  Mr.  Foren,  now 
knowing  all  the  conversations  that  have  gone  forward,  does  this 
strike  you  as  exactly  an  appropriate  way  in  which  a  matter  like 
this  [CMS]  should  be  handled? 

Mr.  Foren:   Yes. 

The  Committee:   Mr.  Shepperson  [Mr.  Foren's  Deputy]. 

Mr.  Shepperson:   Yes,  it  does. 

As  the  undisputed  testimony  of  these  nonpolitical  career 
SBA  employees  demonstrates,  what  I  as  its  Administrator  did  on  CMS 
was  right,  in  all  respects.  The  real  credit  for  the  SBA's 
successful  handling  of  the  CMS  matter  goes  to  the  career  employees 
since  they,  together  with  Office  of  General  Counsel  personnel, 
handled  all  aspects  of  the  investigation  and  prosecution.  As  both 
Mr.  Foren  and  I  testified,  my  role  was  limited:  I  was  informed 
about  CMS  only  to  the  extent  appropriate  for  someone  in  my  position 
as  Administrator.  Tr.  37,  78-79. 

2.  Despite  my  limited  but  proper  role  in  CMS,  I 
subsequently  recused  myself  from  the  CMS  matter.  Wayne  Foren 
testified  that  I  recused  myself  from  the  CMS  matter  "after  this 
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series  of  memorandums",  the  last  memorandum  being  about  September 
21,  1993.  Tr.64.  Mark  Stephens'  Esq.,  a  career  member  of  the  SBA 
legal  department  and  the  attorney  investigating  CMS  for  the  SBA, 
testified  in  deposition  that  I  recused  myself  from  CMS.  Tr.53.  As 
I  told  the  Committee,  in  November,  1993,  when  I  read  in  the 
newspapers  that  Judge  Hale  had  alleged  a  purported  connection  with 
the  President,  I  decided  to  recuse  myself  from  CMS.  I  did  so  for 
two  reasons,  one  of  which  was  "so  there  would  not  be  even  a 
perception  of  impropriety."   Tr.  32,  65. 

After  my  recusal  in  November,  1993,  I  never,  never 
"provide ed]  information  to  officials  in  the  White  House  about  what 
the  SBA  and  the  House  Small  Business  Committee  were  doing 
concerning  their  investigation."  The  allegation  in  your  letter  to 
me  that  I  did  so,  I  most  respectfully  but  firmly  submit,  is  wrong. 
It  is  not  true.   It  never  happened. 

To  the  contrary,  about  the  time  of  my  decision  to  recuse 
myself  from  CMS  I  learned,  after  the  fact,  that  some  documents  had 
been  sent  from  the  SBA  to  the  White  House.  It  is  undisputed  that 
I  immediately  told  the  SBA  employee  who  had  sent  the  documents  to 
the  White  House  to  call  the  Justice  Department,  tell  the  Justice 
Department  what  had  been  done,  and  "to  see  if  it's  okay."  Tr.33, 
77.  He  did  so,  ana  tne  docxaments  were  returned.  The  point  is,  I 
did  not  know  the  docximents  had  been  sent;  I  never  approved  or 
authorized  providing  any  information  about  CMS  from  the  SBA  to  the 
White  House  after  my  recusal  nor  did  I  do  so  myself.  There  was  no 
contrary  testimony  at  my  appearance  before  the  Senate  Committee. 
Moreover,  the  testimony  before  the  Committee  concerning  my  recusal 
from  CMS  was  completely  consistent  with  my  letter  to  you  dated 
April  11,  1994. 

Congresswoman  Meyers,  I  would  have  preferred  that  as  a 
matter  of  professional  courtesy,  you  would  have  discussed  this 
matter  with  me  before  you  wrote  this  letter  and  disseminated  it  to 
others.  I  would  have  been  pleased  to  discuss  any  concerns  you  may 
have  had  with  you.  During  my  tenure  as  SBA  Administrator,  I 
fulfilled  my  responsibilities  as  to  CMS  and  other  matters  ethically 
and  in  complete  accord  with  all  professional  obligations. 

Sincerely, 


Erskine  Bowles 


Hon.  Alfonse  M.  D'Amato 
Hon.  James  A.  Leach 


INVESTIGATION  OF  WHITEWATER 

DEVELOPMENT  CORPORATION 

AND  RELATED  MATTERS 


WEDNESDAY,  NOVEMBER  29,  1995 

U.S.  Senate, 
Committee  on  Banking,  Housing,  and  Urban  Affairs, 

Special  Committee  to  Investigate  Whitewater 
Development  Corporation  and  Related  Matters, 

Washington,  DC. 
The  Committee  met  at  10:15  a.m.,  in  room  216  of  the  Hart  Sen- 
ate Office  Building,  Senator  Alfonse  M.  D'Amato  (Chairman  of  the 
Committee)  presiding. 

OPENING  COMMENTS  OF  CHAIRMAN  ALFONSE  M.  D'AMATO 

The  Chairman.  Good  morning.  I'm  going  to  ask  our  two  wit- 
nesses, would  you  stand  for  the  purposes  of  the  oath. 

[Whereupon,  L.  Jean  Lewis  and  L.  Richard  lorio  were  called  as 
witnesses  and,  having  first  been  duly  sworn,  were  examined  and 
testified  as  follows:! 

The  Chairman.  Please  be  seated.  Ms.  Lewis,  I  understand  that 
you  and  Mr.  lorio  both  have  statements  to  give. 

Ms.  Lewis.  Yes,  sir. 

The  Chairman.  We  would  be  very  pleased  to  receive  those  state- 
ments. 

Ms.  Lewis.  Thank  you. 

Senator  Sarbanes.  Mr.  Chairman,  do  we  have  these  statements? 
I  have  Mr.  lorio's.  I  don't  seem  to  have  hers. 

The  Chairman.  I  have  a  statement  here — no. 

Senator  Sarbanes.  Oh,  here  it  is.  When  did  we  receive  this  state- 
ment? 

The  Chairman.  Last  evening. 

Ms.  Lewis,  would  you  proceed. 

SWORN  TESTIMONY  OF  L.  JEAN  LEWIS 

FORMER  SENIOR  CRIMINAL  INVESTIGATOR 

KANSAS  CITY,  MISSOURI  OFFICE,  RTC 

Ms.  Lewis.  Yes,  sir.  Thank  you,  I  will. 

Mr.  Chairman,  distinguished  Members  of  the  Committee,  my 
name  is  Jean  Lewis.  Until  September  29,  1995,  I  was  a  Senior 
Criminal  Investigator  with  the  Kansas  City,  Missouri  office  of  the 
RTC.  This  will  be  a  summary  of  my  written  statement. 

As  you  know,  this  is  not  the  first  time  I  have  testified  about  the 
failure  of  Madison  Guaranty.  I  provided  information  and  testimony 
to  the  Independent  Counsel.  I  was  interviewed  for  2  days  by  staff 
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working  for  the  House  Banking  Committee.  Subsequently  I  testi- 
fied for  2  days  before  that  Committee,  and  I  was  deposed  for  2  days 
by  staff  reporting  to  this  Senate  Committee  prior  to  appearing  here 
today. 

Let  me  begin  my  testimony  by  stating  that  only  by  a  fluke  of  his- 
tory do  I  find  myself  at  the  center  of  what  is  now  known  as  the 
MadisonAVhitewater  matter.  I  did  not  ask  to  be  the  lead  RTC 
criminal  investigator  in  this  case.  It  was  assigned  to  me.  This  in- 
vestigation, along  with  the  publicity  now  surrounding  it,  have 
caused  me  nothing  but  personal  and  professional  grief,  and  it  has 
adversely  affected  both  my  health  and  my  career. 

When  I  investigated  financial  institutions  in  Arkansas,  including 
Madison,  which  culminated  in  the  production  of  10  criminal  refer- 
rals, I  was  doing  my  job.  As  I  said  in  my  opening  statement  to  the 
House  Banking  Committee: 

Never  did  I  expect  a  routine  investigation  of  a  failed  savings  and  loan  in  Arkansas 
to  come  to  this.  But  as  a  public  servant,  working  on  behalf  of  the  depositors  and 
taxpayers  of  this  country,  it  is  my  job  to  follow  the  evidence  wherever  it  leads.  The 
public  must  have  faith  in  their  Government  institutions.  Those  who  place  their  sav- 
ings in  banks  and  savings  and  loans  across  the  Nation  expect  their  money  to  be 
safe.  When  powerful  people,  including  high  officials,  violate  their  public  trust  to  en- 
rich themselves,  they  not  only  break  the  law  but  they  betray  the  American  people. 

During  the  investigation  of  Madison,  we  uncovered  rampant 
bank  fraud,  including  check  kiting,  resulting  in  our  submission  of 
10  criminal  referrals  to  the  U.S.  Attorney  in  Little  Rock,  Arkansas 
and  the  FBL 

For  those  who  don't  know,  a  criminal  referral  is  a  formal  written 
statement  to  the  U.S.  Attorney  and  the  FBI  summarizing  the  evi- 
dence of  suspected  criminal  conduct  and  the  criminal  laws  which 
may  have  been  violated.  It  also  identifies  the  persons  suspected  of 
criminal  conduct,  as  well  as  those  believed  to  have  witnessed  or 
benefited  from  that  conduct. 

To  date,  the  Independent  Counsel's  investigation  of  Madison — 
launched  by  these  criminal  referrals — has  resulted  in  numerous 
guilty  pleas  and  indictments.  Furthermore,  I  believe  there  was  a 
concerted  effort  to  obstruct,  hamper  and  manipulate  the  results  of 
our  investigation  of  Madison. 

The  RTC's  criminal  investigation  of  Madison  began  after  The 
New  York  Times  published  an  article  Sunday,  March  8,  1992,  alleg- 
ing that  Madison  funds  had  been  diverted  for  the  benefit  of 
Whitewater  Development  Corporation,  a  real  estate  venture  whose 
partners  were  James  and  Susan  McDougal,  and  Bill  and  Hillary 
Clinton.  The  article  further  alleged  that  these  actions  may  have 
caused  a  financial  loss  to  Madison. 

At  the  time  The  New  York  Times  article  appeared,  the  RTC's 
Criminal  Investigation  Unit  in  Tulsa,  Oklahoma  was  responsible 
for  investigating  criminal  allegations  involving  failed  institutions  in 
Arkansas,  among  other  places.  The  Tulsa  office  received  two  re- 
quests to  determine  whether  Whitewater  had,  in  fact,  caused  a  loss 
to  Madison.  The  initial  request  was  from  RTC  Regional  Investiga- 
tions staff  in  Kansas  City,  Missouri  based  on  inquiries  from  a 
since-deceased  senior  investigative  specialist.  The  second  request 
came  from  the  director  of  the  Tulsa  RTC  office. 

Investigator  Wyatt  Adams,  who  had  implemented  a  199 1  civil  in- 
vestigation of  Madison,  was  asked  to  provide  the  initial  response. 
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RTC  staff  in  Kansas  City  and  Washington  were  preliminarily  ad- 
vised that  Madison  had  made  no  loans  to  Whitewater  or  the  Clin- 
tons, although  the  McDougals  had  borrowed  heavily  from  Madison 
and  defaulted  on  several  loans.  Tulsa  RTC  investigators  were  in- 
structed by  senior  regional  investigative  staff  in  Kansas  City  to 
continue  reviewing  Madison  records  that  were  kept  in  a  Little  Rock 
warehouse. 

In  March  1992,  my  involvement  in  the  investigation  began  as  a 
result  of  Mr.  Adams  discovering  that  a  former  Madison  employee, 
Patricia  Heritage,  had  admitted  fabricating  Madison  board  minutes 
at  the  direction  of  its  former  president,  John  Latham.  Ms.  Herit- 
age, who  received  her  law  degree  after  leaving  Madison,  was  later 
hired  by  the  Rose  Law  Firm. 

Since  she  was  acting  as  counsel  to  the  RTC  in  litigation  involving 
other  Arkansas  and  Oklahoma  thrifts,  I  was  instructed  to  review 
records  provided  by  Mr.  Adams  and  meet  with  the  FBI  to  deter- 
mine whether  criminal  action  had  been  considered  or  taken  against 
her.  I  learned  no  such  action  had  been  considered  because  Ms.  Her- 
itage had  been  acting  at  the  direction  of  Madison's  former  presi- 
dent. 

In  April  1992,  I  then  joined  Mr.  Adams  in  reviewing  the  Madison 
records  stored  in  a  downtown  Little  Rock  warehouse,  where  he  had 
already  discovered  a  Madison  checking  account  in  the  name  of  Jim 
and  Susan  McDougal  and  Whitewater. 

As  a  standard  investigative  procedure,  we  began  tracking  the 
flow  of  funds  through  the  two  accounts  which  led  to  several  addi- 
tional Madison  checking  accounts.  The  flow  of  funds  among  ac- 
counts revealed  an  elaborate  check  kiting  scheme  floating  worth- 
less checks  among  specific  accounts  intended  to  create  the  appear- 
ance of  legitimate  balances. 

This  particular  scheme  of  kiting  transactions  included  the  ac- 
counts of  Flowerwood  Farms,  Tucker-Smith-McDougal,  Smith- 
Tucker-McDougal,  Madison  Marketing,  the  McDougals'  personal 
checking  account,  and  Whitewater.  Jim  Guy  Tucker  was  a  business 
partner  of  Jim  McDougal's  and  later  became  Lieutenant  Governor 
and  then  Governor  of  Arkansas.  Stephen  Smith  was  a  business 
partner  of  both  Mr.  Tucker  and  McDougal,  and  a  former  aide  to 
Governor  Clinton. 

Many  of  the  checks  we  traced  had  the  word  "loan"  written  on 
them,  but  the  checking  accounts  did  not  generally  maintain  suffi- 
cient funds  to  cover  the  so-called  loans.  A  substantial  number  of 
the  checks  written  between  these  and  other  McDougal-controlled 
companies  frequently  created  a  series  of  false  deposits  that  simply 
gave  the  appearance  of  available  funds.  The  money  paid  from  these 
accounts  included  various  real  estate  and  loan  payments  to,  among 
others,  the  Bank  of  Cherry  Valley  and  Madison  Bank  and  Trust. 

The  scheme  also  provided  money  to  Jim  McDougal,  Chris  Wade, 
Larry  Kuca  and  the  Bill  Clinton  Political  Committee  Fund.  Chris 
Wade  was  a  real  estate  developer  who  marketed  the  Whitewater 
property  for  the  McDougals  and  the  Clintons.  The  documents  show 
contributions  were  made  payable  to  Bill  Clinton  individually  and 
the  Bill  Clinton  Campaign  Fund  and  then  deposited  to  the  Bill 
Clinton  Political  Committee  account  at  the  Bank  of  Cherry  Valley. 
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Also,  from  time  to  time,  outside  funds  were  deposited  into  one  ac- 
count and  then  systematically  deposited  to  other  McDougal-con- 
trolled  accounts.  Those  outside  funds  came  from  Madison,  Stephens 
Security  Bank,  and  David  Hale's  Capital  Management  Services. 

In  early  August  1992,  having  collected  substantial  evidence  of 
bank  fraud,  it  was  then  necessary  to  prepare  a  criminal  referral 
that  would  summarize  the  evidence  and  findings  uncovered,  and 
provide  that  information  to  the  Justice  Department,  specifically  the 
U.S.  Attorney's  Office  in  Little  Rock,  and  the  FBI. 

However,  the  RTC's  Tulsa  field  office,  where  I  worked,  was  closed 
in  July  1992  and  several  of  its  functions,  including  the  Investiga- 
tion Unit,  were  merged  with  the  Kansas  City  Regional  office.  RTC 
investigation  management  offered,  and  I  accepted,  a  transfer  to  the 
Kansas  City  office.  This  reorganization  caused  a  6-week  delay  in 
the  final  review  and  completion  of  the  first  Madison  criminal  refer- 
ral. I  say  "first  Madison  criminal  referral"  because  several  addi- 
tional criminal  referrals  were  to  follow. 

The  first  Madison  referral,  which  was  assigned  the  number 
C0004,  was  supported  by  substantial  detail  and  extensive  exhibits. 
It  was  completed  on  August  31,  1992  and  submitted  to  the  FBI  and 
U.S.  Attorney  by  Kansas  City  RTC  senior  management  in  the  In- 
vestigation Unit  on  September  2,  1992  in  full  compliance  with  RTC 
procedures  and  guidelines. 

Among  other  things,  the  referral  provided  specific  check  num- 
bers, dates,  account  names,  account  balances,  particular  uses  of 
funds,  and  the  names  of  individuals  and  entities  involved  in  var- 
ious check  kiting  schemes.  The  referral  also  stated  that  among 
those  who  stood  to  benefit  from  this  activity  were  Stephen  Smith, 
Jim  Guy  Tucker,  then-Governor  Bill  Clinton  and  Mrs.  Clinton  inas- 
much as  "the  overdrafts  and  loan  transactions,  or  alleged  check 
swapping  and  kiting,  between  the  combined  companies'  accounts 
ensured  that  loan  payments  and  other  corporate  obligations  were 
met,  thus  clearly  benefiting  the  principals  of  each  entity." 

Previously  submitted  referrals  involving  Arkansas  institutions 
had  consistently  resulted  in  letters  of  acknowledgment  from  the 
FBI.  By  late  December  1992,  the  Investigation  Unit  had  not  re- 
ceived an  acknowledgment  on  the  Madison  referral.  In  order  to  fol- 
low up,  I  contacted  the  Little  Rock  FBI.  Shortly  thereafter,  the  In- 
vestigation Unit  received  a  brief  letter  from  the  FBI  acknowledging 
receipt  of  the  referral  and  directing  further  inquiries  to  the  U.S. 
Attorney's  Office  in  Little  Rock.  The  letter  made  no  reference  to  the 
disposition  of  the  referral  and,  at  Mr.  lorio's  recommendation,  I 
placed  the  matter  in  my  pending  file  for  later  foUowup.  At  the 
same  time,  I  recommended  that  my  supervisors  consider  further  in- 
vestigation into  the  fraud  at  Madison  because  of  the  magnitude  of 
the  fraud. 

In  May  1993,  the  Madison  investigation  continued  with  Mr. 
lorio's  and  Mr.  Ausen's  decision  to  pool  the  investigative  resources 
as  this  was  the  most  effective  means  of  addressing  the  indiscrimi- 
nate level  of  fraud  at  the  thrift.  As  lead  investigator,  I  was  asked 
by  Mr.  Ausen  to  coordinate  the  team  effort. 

In  May  1993,  I  also  made  a  verbal  inquiry  to  the  U.S.  Attorney's 
Office  in  Little  Rock  regarding  the  referral.  I  was  told  it  was  not 
in  their  computer  system,  so  I  sent  a  written  inquiry  to  Acting  U.S. 
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Attorney  Richard  Pence.  His  response  letter  indicated  he  was  un- 
aware of  the  referral's  status  and  suggested  I  contact  the  Executive 
Office  for  U.S.  Attorneys  at  the  Justice  Department  in  Washington, 
DC.  His  letter  further  stated  that  former  U.S.  Attorney  Charles 
Banks  had  forwarded  the  referral  to  the  Justice  Department  in 
Washington  sometime  in  October  1992,  having  concluded  that  fur- 
ther prosecution  of  Madison  matters  would  present  a  conflict  of  in- 
terest for  his  office. 

On  May  13,  1993,  nearly  9  months  after  this  first  referral  had 
been  sent  to  the  U.S.  Attorney's  Office  in  Little  Rock  and  the  FBI, 
I  contacted  the  Justice  Department,  specifically  the  Executive  Of- 
fice for  U.S.  Attorneys.  This  began  a  5-month  odyssey  of  telephone 
calls  that  were  required  to  determine  the  final  status  of  C0004. 

My  initial  contact  at  the  Justice  Department  recalled  the  referral 
had  been  submitted  as  a  special  report  for  the  attention  of  Attorney 
General  William  Barr.  Further  efforts  tracked  the  referral  through 
seven  different  offices  at  the  Justice  Department.  The  referral  was 
finally  located  in  the  Fraud  Section  of  the  Justice  Department's 
Criminal  Division  in  late  June  1993  and  was  returned  to  the  Exec- 
utive Office  for  U.S.  Attorneys  for  review. 

On  June  23,  1993,  I  learned  the  referral  would  be  returned  to  the 
U.S.  Attorney  in  Little  Rock.  This  was  based  on  an  internal  Justice 
Department  memorandum  stating  that  there  was  no  basis  for 
recusal  of  the  U.S.  Attorney  and  no  apparent  conflict  of  interest. 
Nine  days  later  I  learned  the  referral  had  arrived  back  in  Little 
Rock,  but  that  the  Acting  U.S.  Attorney  intended  to  "let  it  sit"  until 
the  new  U.S.  Attorney-designee,  Paula  Casey,  took  office. 

Ms.  Casey  was  sworn  into  office  as  U.S.  Attorney  the  second 
week  in  October  1993.  On  October  27,  1993,  more  than  a  year  after 
its  submission,  Ms.  Casey  declined  RTC  criminal  referral  number 
C0004.  In  other  words,  Ms.  Casey  refused  to  further  investigate  the 
matters  raised  in  the  referral.  On  November  9,  1993,  13  days  after 
rejecting  the  referral,  Ms.  Casey  recused  herself  from  the  case.  If 
there  was  a  conflict  requiring  her  to  recuse  on  November  9,  1993, 
then  it  would  seem  there  was  a  conflict  when  she  declined  the  re- 
ferral a  few  days  earlier. 

Nonetheless,  rather  than  investigating  further,  Ms.  Casey  re- 
jected the  referral  stating  there  was  "insufficient  information  to 
sustain  many  of  the  allegations."  But  Ms.  Casey  did  have  addi- 
tional information,  namely,  nine  new  criminal  referrals  submitted 
to  her  on  October  8,  1993.  However,  Ms.  Casey  stated  she  was  con- 
curring with  the  opinion  of  Justice  Department  attorneys  in  Wash- 
ington who  had  concluded  this  matter  prior  to  her  coming  to  the 
U.S.  Attorney's  Office  in  Little  Rock.  But  her  rejection  was  in  direct 
conflict  with  information  I  had  received  from  the  Justice  Depart- 
ment in  Washington,  and  the  U.S.  Attorneys  Office,  when  the  re- 
ferral was  returned  to  Little  Rock  4  months  earlier. 

Between  May  and  August  1993,  the  Madison  criminal  investiga- 
tive team  reviewed  and  researched  several  transactions  involving 
insider  abuse,  self-dealing,  money  laundering,  embezzlement,  diver- 
sion of  loan  proceeds,  payments  of  excessive  commissions,  mis- 
appropriation of  funds,  land  flips,  inflated  appraisals,  falsification 
of  loan  records  and  board  minutes,  chronic  overdraft  status  of  var- 
ious subsidiaries,  joint  ventures  and  real  estate  investments,  regu- 
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latory  violations  of  investments  in  subsidiaries,  wire  fraud,  and  il- 
legal campaign  contributions. 

As  a  result  of  this  investigation,  nine  additional  referrals  were 
prepared  alleging  criminal  violations  of  several  sections  of  the 
United  States  Code  relating  to  bank  fraud,  conspiracy,  false  state- 
ments, false  documents,  wire  fraud,  aiding  and  abetting,  and  mis- 
use of  position. 

These  nine  referrals  identified  multiple  suspects,  including  the 
Bill  Clinton  Political  Committee  Fund,  James  B.  and  Susan  H. 
McDougal,  Jim  Guy  Tucker,  Chris  Wade,  and  several  former  Madi- 
son officers  and  borrowers.  As  I  will  discuss  later  in  my  testimony, 
James  B.  and  Susan  H.  McDougal  and  Jim  Guy  Tucker  have  been 
indicted  and  Chris  Wade  has  entered  a  guilty  plea. 

Suspects  on  some  of  the  referrals  overlapped  as  witnesses  on  oth- 
ers, reflecting  the  elaborate  nature  of  Madison's  relationships  with 
some  of  its  borrowers.  Jim  Guy  Tucker  and  former  Madison  direc- 
tor Charles  Peacock,  III  were  among  those  who  fell  into  this  cat- 
egory. 

The  referrals  also  identified  additional  witnesses  with  potential 
knowledge  of  the  alleged  criminal  violations.  Those  witnesses  in- 
cluded Mr.  and  Mrs.  Clinton,  Beverly  Bassett-Schaffer  and  John 
Selig,  of  Little  Rock's  Mitchell  Selig  Tucker  law  firm,  Stephen 
Smith,  Larry  Kuca,  and  others. 

Again,  these  nine  referrals,  submitted  to  U.S.  Attorney  Paula 
Casey  on  October  8,  1993,  were  in  her  possession  and  available  for 
her  review  when  she  rejected  referral  number  C0004  on  October 
27,  1993. 

The  Kansas  City  RTC  Criminal  Investigation  Unit  had  planned 
to  submit  the  nine  additional  referrals  on  October  1,  1993.  How- 
ever, RTC  Professional  Liability  Section  Chief  Julie  Yanda  ob- 
structed that  effort  with  her  unprecedented  demand  that  her  staff 
first  conduct  a  "legal  review"  of  the  referrals.  Going  back  to  July 
1993,  shortly  after  Ms.  Yanda  was  briefed  on  the  criminal  referrals, 
the  Criminal  Investigation  Unit  observed  the  beginning  of  a  con- 
certed effort  by  the  Professional  Liability  Section  (PLS)  to  monitor 
the  Madison  investigation  and  exert  control  over  certain  aspects  of 
it. 

Mr.  lorio  advised  me  that  he  was  receiving  complaints  from  the 
PLS  about  the  level  of  communication  by  the  Criminal  Investiga- 
tion Unit  with  the  FBI  and  the  U.S.  Attorneys  Office  in  Little 
Rock,  as  if  to  discourage  and  hamper  communication  among  these 
offices.  The  PLS  was  even  critical  of  my  providing  verbal  assistance 
to  an  Assistant  U.S.  Attorney  on  a  Madison-related  matter,  even 
though  this  was  a  standard  procedure.  The  particular  matter  in 
question  focused  on  the  tracking  of  funds  from  the  $300,000  Master 
Marketing  loan  deposited  to  the  McDougals'  personal  checking  ac- 
count on  April  8,  1986.  PLS  Criminal  Coordinator  Karen  Car- 
michael  termed  this  effort  a  "fishing  expedition"  by  the  U.S.  Attor- 
ney's Office  and  accused  criminal  investigators  of  appearing  to  aid 
in  the  fishing  expedition. 

As  I  will  discuss  later  in  my  testimony,  the  Independent  Coun- 
sel's August  17,  1995  indictment  against  both  James  B.  and  Susan 
H.  McDougal  included  six  counts  specifically  focusing  on  the  Mas- 
ter Marketing  transaction  and  the  disposition  of  the  funds. 
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On  September  30,  1993,  the  day  before  the  planned  submission 
of  the  additional  referrals,  Ms.  Yanda  imposed  her  demand  for  an 
unprecedented  legal  review.  Four  days  earlier  she  had  received  cop- 
ies of  the  referrals,  as  did  a  limited  number  of  senior  management 
staff  in  Washington  and  Kansas  City.  Also  on  September  30,  1993, 
Ms.  Yanda  assured  Acting  RTC  General  Counsel  Glion  Curtis  that 
the  "proposed  referrals"  would  not  be  submitted  to  the  U.S.  Attor- 
neys Office  and  the  FBI  until  her  staff  in  the  PLS  reviewed  them. 

At  the  time,  Mr.  Curtis  had  an  open  line  of  communication  to 
former  Treasury  Department  General  Counsel  Jean  Hanson,  who 
in  turn  reported  to  Deputy  Treasury  Secretary  Roger  Altman.  We 
now  know  that  Ms.  Hanson  provided  the  White  House  with  a 
heads-up  on  the  RTC's  criminal  referrals  the  day  before,  on  Sep- 
tember 29,  1993.  We  also  now  know  that  this  heads-up — which  Ms. 
Hanson  has  testified  she  delivered  to  the  White  House  at  Mr. 
Altman's  direction,  an  assertion  that  Mr.  Altman  denies — resulted 
in  a  flurry  of  activity  and  communications  between  the  White 
House  and  Treasury  Department.  The  request  for  a  legal  review  of 
the  criminal  referrals  manipulated  standard  procedures  and  pro- 
vided the  Treasury  Department  the  opportunity  to  review  and  se- 
lectively disseminate  sensitive  criminal  referral  information.  Such 
sensitive  information  was,  in  fact,  disclosed  by  Ms.  Hanson  in  her 
September  29,  1993  visit  to  the  White  House. 

On  October  4,  1993,  at  my  initiation,  I  met  with  RTC  Regional 
Inspector  General  Dan  Sherry.  I  informed  Mr.  Sherry  about  my 
concerns  of  PLS  actions  during  the  final  phase  of  the  Madison  in- 
vestigation. 

On  October  8,  1993,  the  completed  legal  review  appeared  by 
means  of  the  RTC  E-mail.  The  E-mail  recipient  list  is  noteworthy 
as  it  included  additional  people  to  whom  the  Kansas  City  RTC 
Criminal  Investigation  Unit  had  not  provided  copies  of  the  crim- 
inal referrals.  Among  the  new  recipients  were  Acting  RTC  Gen- 
eral Counsel  Glion  Curtis,  Washington  Assistant  General  Counsel 
Thomas  Hindes,  and  Kansas  City  RTC  Senior  Counsel  David  Swiss 
and  Russell  Kaufman.  The  inclusion  of  these  senior  Washington 
and  Kansas  City  managers  raises  the  question:  Why,  and  precisely 
at  what  point,  did  the  legal  review  of  the  Madison  criminal  refer- 
rals become  an  issue  of  such  far-reaching  concern  in  the  RTC  Legal 
Division?  Subsequent  testimony  revealed  the  legal  review  reached 
as  far  as  the  office  of  Treasury  General  Counsel  Hanson. 

The  Madison  investigation  team  immediately  examined  the  legal 
review  and  found  that  it  consistently  focused  on  civil  issues  rather 
than  the  criminal  allegations  raised  in  the  referrals.  Even  the 
criminal  issues  raised  by  the  PLS  were  precisely  the  kind  of  issues 
that  the  U.S.  Attorney's  Office  and  the  FBI  have  subpoena  power 
to  investigate,  and  should  investigate,  in  pursuing  a  criminal  refer- 
ral. 

Finally,  this  legal  review  suggested  that  a  political  fundraiser 
could  explain  the  allegation  that  $6,000  of  a  $50,000  loan  made  to 
Charles  Peacock,  III  on  April  5,  1985  had  been  diverted  to  the  Bill 
Clinton  Political  Committee  Fund  as  part  of  a  $12,000  campaign 
contribution  engineered  by  Jim  McDougal.  But  it  was  not  until  3 
weeks  after  the  referrals  were  submitted  that  the  press  reported  on 
an  April  5,  1985  fundraiser  for  Mr.  Clinton  hosted  at  Madison  by 
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Jim  McDougal.  This  Committee  may  want  to  consider  investigating 
whether  this  suggestion  by  the  PLS  was  simply  coincidental  or  if 
the  legal  review  was  assisted  by  other  sources  with  specific  knowl- 
edge of  both  the  referral  allegations  and  the  April  1985  fundraiser. 

The  following  week,  the  week  of  October  11,  1993,  the  PLS  fur- 
ther interposed  itself  into  the  criminal  investigation  process  by  as- 
suming control  of  all  Madison  subpoena  compliance  matters  which, 
until  that  time,  was  the  primary  responsibility  of  the  Kansas  City 
RTC  Criminal  Investigation  Unit.  This  was  done  without  any  prior 
notice.  One  roadblock  created  by  the  PLS  was  the  implementation 
of  a  so-called  "rolling  production  format."  This  meant  that  rather 
than  submitting  records  to  the  FBI  in  Little  Rock  in  compliance 
with  Grand  Jury  subpoenas,  the  records  were  only  available  in 
Kansas  City.  This  made  access  to  these  documents  more  difficult 
and,  in  the  words  of  the  PLS  criminal  coordinator,  "this  way,  we 
will  have  a  record  of  the  documents  they  are  reviewing." 

On  November  9,  1993,  I  was  removed  from  the  Madison  inves- 
tigation without  warning  or  explanation  at  the  direction  of  PLS 
Chief  Julie  Yanda.  Ironically,  2  weeks  later  I  received  a  special 
achievement  award  for  my  role  in  the  Madison  investigation. 

Despite  my  removal  from  the  Madison  investigation,  my  assist- 
ance on  this  case  was  frequently  solicited  by  the  investigator  who 
replaced  me.  He  provided  me  with  copies  of  documents  and  re- 
quests from  Special  Prosecutor  Donald  Mackay,  and  later  Special 
Prosecutor  Robert  Fiske.  Mr.  Ausen  and  Mr.  lorio,  my  supervisors, 
were  aware  of  and  encouraged  my  assistance. 

In  early  1994,  RTC  management  hired  the  law  firm  of  Pillsbury, 
Madison  &  Sutro  to  conduct  a  civil  review  of  Madison.  My  super- 
visors, the  RTC  civil  review  coordinator,  and  Pillsbury  attorneys 
asked  for  my  assistance  in  their  review.  I  provided  substantial  sup- 
port, advice  and  information  throughout  the  civil  review  process. 

In  August  1994,  Senior  RTC  PLS  Civil  Attorney  April  Breslaw 
testified  before  the  House  Banking  Committee  and  intentionally 
mischaracterized  and  understated  my  role  in  the  Madison  civil  re- 
view process.  She  testified  it  was  "important  to  note  Jean  Lewis' 
distance  from  the  civil  review,"  that  Jean  Lewis'  involvement  in  the 
civil  review  was  limited  to  "gathering  records  as  others  requested 
them,"  and  that  Jean  Lewis  had  "no  prospects  of  being  part  of  the 
investigative  team  reviewing  Madison."  Downplaying  my  involve- 
ment in  the  Madison  civil  review  fits  nicely  into  Ms.  Breslaw's  dis- 
tortion of  a  conversation  we  had  regarding  the  thrift  and  White- 
water. In  fact,  I  earned  a  second  special  achievement  award  for  my 
extensive  contribution  to  the  Madison  civil  review,  as  did  a  number 
of  my  colleagues. 

On  February  2,  1994,  Washington  investigative  staff  assigned  to 
the  Madison  civil  review,  including  Ms.  Breslaw,  came  to  the  Kan- 
sas City  RTC  office  to  begin  a  preliminary  on-site  review  of  Madi- 
son records.  Ms.  Breslaw  wanted  to  meet  with  me  to  discuss  White- 
water, and  later  that  day  she  did  just  that.  Despite  Ms.  Breslaw's 
testimony  before  the  House  Banking  Committee  last  year,  and  her 
effort  to  misstate  and  trivialize  the  significance  of  the  meeting  by 
calling  it  a  casual  "chitty-chat"  that  she  said  occurred  on  a  non- 
existent sofa,  it  is  clear  that  Ms.  Breslaw  was  there  to  deliver  a 
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message  that  "the  people  at  the  top  would  like  to  be  able  to  say 
Whitewater  did  not  cause  a  loss  to  Madison." 

Of  course,  Whitewater  did  cause  a  financial  loss  to  Madison,  and 
Madison's  failure  cost  the  American  people  millions  of  dollars.  I 
was  not  about  to  turn  my  back  to  the  abuses  and  crimes  that  my 
colleagues  and  I  uncovered  and  reported  to  the  U.S.  Attorney  and 
the  FBI.  It  was  and  is  our  responsibility  to  help  protect  the  deposi- 
tors and  taxpayers  of  this  country,  and  ensure  that  our  laws  are 
enforced. 

My  conversation  with  Ms.  Breslaw  was  recorded  and  I  encourage 
Members  of  the  Committee  to  listen  to  the  tape  and  draw  their 
own  conclusions  about  her  purpose  in  meeting  with  me. 

The  Chairman.  We  will  do  that. 

Ms.  Lewis.  Thank  you.  Mr.  Chairman,  Members  of  the  Commit- 
tee, I  was  raised  in  a  military  environment  that  encouraged  tenac- 
ity, courage,  honesty  and  love  of  country.  I  was  taught  respect  for 
our  institutions  and  the  rule  of  law.  I  learned  that  under  our  Con- 
stitution, no  one  is  above  the  law,  no  matter  how  powerful,  but  my 
recent  experience  at  the  RTC  has  shown  me  that  despite  the  best 
efforts  and  intentions  of  our  Founding  Fathers,  there  are  individ- 
uals, including  public  officials,  who  are  capable  and  willing  to  skirt 
the  law  to  unjustly  enrich  themselves  at  the  expense  of  the  rest  of 
us. 

Based  on  my  belief  that  there  was  an  effort  underway  to  control, 
manipulate  and  even  obstruct  the  Madison  investigation,  I  con- 
tacted Chairman  James  Leach  in  mid-January  1994.  I  decided  to 
bring  these  matters  directly  to  the  House  Banking  Committee  as 
it  has  oversight  of  the  RTC.  I  should  mention  that  shortly  there- 
after Attorney  General  Janet  Reno  appointed  Robert  Fiske  Special 
Prosecutor  to  investigate  Madison  and  Whitewater. 

On  February  18,  1994,  I  met  with  Chairman  Leach  for  approxi- 
mately 4  hours.  I  believe  it  is  important  that  I  provide  some  addi- 
tional detail  explaining  the  reasons  I  sought  the  meeting  with 
Chairman  Leach. 

Between  October  1993  and  January  1994,  I  was  concerned  about 
the  Department  of  Justice's  apparent  loss  of  referral  number 
C0004,  the  first  criminal  referral,  only  4  months  after  Mr.  Hub- 
bell's  arrival  there,  as  well  as  Mr.  Hubbell's  initial  reluctance  to 
recuse  himself  from  Madison  and  Whitewater  matters.  I  also  was 
concerned  by  the  circumstances  surrounding  U.S.  Attorney  Paula 
Casey's  rejection  of  the  first  criminal  referral,  as  summarized  in 
my  testimony  earlier,  and  wondered  whether  the  nine  new  refer- 
rals would  receive  a  serious  review. 

In  addition,  I  was  informed  of  a  meeting  in  November  1993  be- 
tween Special  Prosecutor  Donald  Mackay,  PLS  senior  management 
and  Investigations  senior  management,  at  which  Mr.  Mackay  said 
his  copy  of  criminal  referral  number  C0004  had  arrived  with  an 
unsigned  Post-it  note  on  it  stating,  "We  wouldn't  be  unhappy  if  this 
went  away." 

That's  not  all.  New  directives  had  been  issued  by  PLS  Washing- 
ton requiring  their  approval  of  all  outgoing  Madison-related  cor- 
respondence from  the  Kansas  City  RTC  Criminal  Investigation 
Unit.  This  removed  that  unit  from  its  longstanding  role  in  sup- 
porting Grand  Jury  subpoena  compliance  and  created  an  unprece- 
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dented  legal  review  role  for  the  PLS  before  criminal  referrals  could 
be  provided  to  the  Justice  Department. 

In  October  1993,  I  was  removed  without  explanation  from  the 
Madison  communication  loop  by  the  PLS  criminal  coordinator  and 
instructed  to  stop  communicating  directly  with  the  U.S.  Attorney's 
Office.  Then,  on  November  9,  1993,  the  same  day  U.S.  Attorney 
Paula  Casey  recused  herself,  I  was  removed  from  the  Madison  in- 
vestigation, again  without  explanation. 

Of  course,  on  February  2,  1994,  there  was  Ms.  Breslaw's  meeting 
with  me  and  her  effort,  on  behalf  of  "the  people  at  the  top,"  to  place 
undue  pressure  on  my  conclusion  that  Whitewater  had  caused  a 
loss  to  Madison. 

So  as  you  can  see,  I  was  extremely  troubled  by  these  and  other 
events  and  decided  to  contact  Chairman  Leach.  I  met  with  Chair- 
man Leach  on  February  18,  1994. 

On  March  2,  1994,  I  received  a  message  from  an  Associate  Coun- 
sel in  Independent  Counsel  Robert  Fiske's  office,  requesting  a  re- 
turn call  to  discuss  the  criminal  referrals.  I  was  advised  by  Mr. 
lorio  that  James  Dudine,  RTC  Investigations  Director  in  Washing- 
ton, had  instructed  I  was  not  to  return  the  call.  In  a  later  E-mail, 
RTC  Assistant  General  Counsel  Thomas  Hindes  stated  that  all  con- 
tact with  the  Special  Prosecutor  would  be  handled  by  Washington 
PLS,  and  he  wanted  to  be  notified  of  additional  "random  contacts" 
at  the  field  level. 

On  March  9,  1994,  Senior  Washington  PLS  Attorney  Mark 
Gabrellian  told  me  that  any  meetings  I  had  with  Mr.  Fiske's  staff 
had  to  be  arranged  and  attended  by  PLS  staff.  I  objected  to  this 
new  arrangement.  Mr.  Gabrellian  said  he  would  be  forced  to  report 
my  objection  to  senior  Washington  management.  Specifically,  he 
stated  that  he  would  advise  RTC  Head  Jack  Ryan,  RTC  General 
Counsel  Ellen  Kulka,  and  RTC  Assistant  General  Counsel  Hindes. 

In  the  spring  of  1994,  a  variety  of  troubling  events  began;  for  ex- 
ample, there  were  three  unauthorized  entries  and  searches  of  my 
office.  In  addition,  the  Washington  PLS  senior  staff  were  dis- 
pleased that  Mr.  lorio  had  renewed  my  employment  contract. 

The  culmination  of  these  events  occurred  on  August  15,  1994 
when  Mr.  lorio,  Mr.  Ausen  and  I  were  placed  on  2  weeks'  adminis- 
trative leave  following  the  House  Banking  Committee  hearings  in 
the  summer  of  1994.  On  August  15,  1994,  Mr.  Ausen  and  Mr.  lorio 
were  summoned  to  an  office,  told  they  were  placed  on  leave,  es- 
corted back  to  their  offices,  and  then  out  of  the  building  and  told 
to  stay  off  RTC  property.  Their  offices  were  locked  and  sealed,  and 
the  main  locks  to  the  Investigations  Department  were  changed. 

At  that  time,  I  was  in  the  hospital 

The  Chairman.  Mr.  lorio,  is  that  a  fact? 

Mr.  lORlO.  That's  true. 

The  Chairman.  Please  continue. 

Ms.  Lewis.  Thank  you.  Late  that  morning  a  co-worker  called  in- 
forming me  that  Mr.  lorio  and  Mr.  Ausen  had  been  placed  on  ad- 
ministrative leave.  He  said  "the  purge  has  begun."  He  called  again 
later  to  say  that  I  was  also  included  in  the  leave.  That  night  the 
administrative  leave  was  reported  on  the  evening  news,  although 
I  had  not  received  official  notice  from  the  RTC.  On  August  19, 
1994,  I  was  given  a  memorandum  from  Assistant  General  Counsel 
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Hindes  in  Washington  placing  me  on  administrative  leave.  I,  like 
Mr.  lorio  and  Mr.  Ausen,  was  banned  from  RTC  property. 

According  to  news  accounts,  we  learned  the  RTC  was  conducting 
"an  informal  factfinding  investigation"  into  allegations  of  mis- 
management, misuse  of  travel  vouchers  and  timesheets,  and  mis- 
use of  Government  equipment.  Remarkably,  none  of  us  were  con- 
tacted for  interviews  or  information. 

Through  a  letter  from  our  attorneys,  Mr.  lorio,  Mr.  Ausen  and 
I  initiated  a  request  that  the  RTC's  Office  of  Inspector  General,  the 
OIG,  be  asked  to  conduct  a  fair  and  independent  investigation  into 
our  administrative  leave.  Following  our  written  request  and  with- 
out any  further  explanation,  Mr.  lorio,  Mr.  Ausen  and  I  were  in- 
structed to  return  to  work  on  August  29,  1994.  After  we  returned 
to  work,  the  OIG  responded  to  our  request  and  contacted  us  on  a 
preliminary  basis  about  their  pending  investigation  into  the  admin- 
istrative leave.  However,  that  investigation  was  postponed  at  the 
request  of  Independent  Counsel  Kenneth  Starr's  office  and  his  staff 
continues  to  review  the  matter.  However,  as  I  sit  here  today,  I  have 
never  been  told  why  I  was  placed  on  2  weeks'  administrative  leave. 

Prior  to  the  House  Banking  Committee  hearings  on  August  8, 
1995,  the  Independent  Counsel  obtained  guilty  pleas  from  Stephen 
Smith,  Chris  Wade  and  Larry  Kuca,  as  well  as  the  initial  indict- 
ment against  Arkansas  Governor  Jim  Guy  Tucker,  all  of  whom 
were  clearly  identified  within  the  RTC  referrals. 

Since  my  last  public  testimony  on  this  matter,  the  Independent 
Counsel  announced  on  August  17,  1995,  an  additional  21-count  in- 
dictment against  Governor  Jim  Guy  Tucker  and  James  B.  and 
Susan  H.  McDougal,  bringing  the  number  of  pleas  and  indictments 
against  individuals  identified  in  the  RTC  criminal  referrals  to  six. 

Several  of  the  criminal  referrals  submitted  by  the  RTC  Investiga- 
tion Unit  to  the  Justice  Department  contributed  significantly  to  the 
August  17th  indictment.  The  following  information  will  clearly  il- 
lustrate this  point  and  demonstrate  the  professionalism  and  thor- 
oughness with  which  this  investigation  was  undertaken  by  the 
RTC  Criminal  Investigation  Unit. 

RTC  criminal  referral  number  190  provided  a  substantial  basis 
for  several  of  the  counts  included  in  the  August  17th  indictment. 
The  referral  identified  James  B.  McDougal  and  Jim  Guy  Tucker  as 
suspects,  and  alleged  aiding  and  abetting,  misapplication  of  funds, 
conspiracy,  and  false  statement.  In  making  these  allegations,  the 
referral  specifically  cited  the  misapplication  of  $131,641.50  from  an 
October  1985  Madison  Guaranty  loan,  number  3004,  for  $260,000 
made  to  Jim  Guy  Tucker  purportedly  for  the  purchase  of  property 
in  South  Little  Rock,  Arkansas.  The  referral  further  cited  that  Mr. 
Tucker  utilized  these  funds  from  the  loan  proceeds  to  pay  off  an 
unrelated  debt  he  had  guaranteed  at  Savers  Savings  in  Little  Rock, 
which  had  nothing  to  do  with  the  property  purchase  in  South  Little 
Rock. 

Count  1  of  the  August  17th  indictment  charged  Jim  Guy  Tucker 
and  James  B.  McDougal  with  misapplication  of  funds,  false  entry, 
and  conspiracy,  specifically  citing  an  October  1985  loan  to  Jim  Guy 
Tucker  for  $260,000  to  purchase  property  in  South  Little  Rock. 
Count  20  of  the  indictment  further  charges  both  Mr.  Tucker  and 
Mr.   McDougal   with   aiding  and  abetting  and  misapplication   of 
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funds,  specifically  for  utilizing  $131,641.50  of  the  $260,000  loan 
proceeds  to  pay  off  a  loan  at  Savers  Savings. 

The  charges  against  Mr.  Tucker  and  Mr.  McDougal  contained  in 
the  August  17th  indictment  confirmed  allegations  outlined  in  RTC 
criminal  referral  number  190. 

RTC  criminal  referral  number  198  also  provided  a  substantial 
basis  for  several  counts  outlined  in  the  August  17th  indictment. 
Identifying  James  B.  McDougal  and  Jim  Guy  Tucker,  among  oth- 
ers, as  suspects,  the  referral  specifically  alleged  misapplication  of 
funds,  conspiracy,  and  false  statement  regarding  a  land  flip  of 
property  located  at  1308  Main  Street,  Little  Rock,  Arkansas.  The 
referral  further  cited  the  use  of  a  $125,000  mortgage  loan  made  by 
Madison  to  a  nominee  borrower  in  October  1985,  approximately  7 
months  after  the  property  had  allegedly  been  conveyed.  The  refer- 
ral further  identified  a  second  mortgage  on  the  property  for  the 
amount  of  $190,000  made  to  a  second  nominee  borrower  in  January 
1986,  indicating  an  increase  in  the  property  value  of  422  percent 
in  less  than  2  years. 

The  August  17th  indictment  charges  James  B.  McDougal  and 
Jim  Guy  Tucker  with  misapplication  of  funds,  false  entry,  conspir- 
acy, and  aiding  and  abetting.  Specifically,  count  1  of  the  indictment 
charges  that  the  defendants  "would  and  did  engage  in  land  flip  and 
other  fraudulent  transactions,"  and  that  "the  defendants  would  and 
did  undertake  and  cause  a  series  of  fraudulent  financial  trans- 
actions, including  a  series  of  transactions  from  in  or  about  March 
1985  through  in  or  about  January  1986  in  which  the  property  at 
1308  Main  Street,  Little  Rock,  Arkansas  was  transferred  from  one 
nominee  to  another  for  the  purpose  of  generating  false  profits."  The 
indictment  further  charged  that  Jim  Guy  Tucker  "signed  a  deed 
conveying  the  property  at  1308  Main  Street  to  another  nominee  se- 
lected by  James  B.  McDougal."  Counts  17,  18  and  19  all  clearly 
identify  further  charges  relating  specifically  to  nominee  borrowers 
and  the  land  flip  of  property  at  1308  Main  Street. 

In  summary,  the  charges  against  Mr.  Tucker  and  Mr.  McDougal 
contained  in  the  August  17th  indictment  confirmed  allegations  out- 
lined in  RTC  criminal  referral  number  198. 

RTC  criminal  referral  number  199  also  provided  a  significant 
basis  for  several  of  the  counts  contained  in  the  August  17th  indict- 
ment. Specifically,  the  referral  identified  James  B.  McDougal  as 
a  suspect,  along  with  several  of  his  business  associates,  in  the  de- 
velopment of  resort  property  on  Campobello  Island  off  the  coast 
of  New  Brunswick,  Canada  and  alleged  conspiracy,  aiding  and 
abetting,  misapplication  of  funds,  and  false  statement.  The  referral 
further  outlined  the  involvement  and  participation  of  McDougal 
business  associate  and  Madison  insider  Larry  Kuca. 

The  August  17,  1995  indictment  specifically  charges  James  B. 
McDougal  with  mail  fraud,  false  entry,  and  false  statement  to 
a  financial  institution.  In  addition,  the  indictment  outlines  the  in- 
volvement of  Campobello  participant  Mr.  Kuca  who,  as  previously 
mentioned,  was  also  identified  in  RTC  criminal  referral  number 
199.  Mr.  Kuca  has  already  pled  guilty. 

Finally,  the  RTC's  Kansas  City  Criminal  Investigation  Unit  iden- 
tified, and  included  in  the  database  submitted  as  an  exhibit  to  re- 
ferral  C0004,   $300,000   deposited   into   the   McDougals'   personal 
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checking  account  on  April  8,  1986,  which  was  subsequently  deter- 
mined by  Assistant  U.S.  Attorney  Fletcher  Jackson  to  be  the  CMS 
loan  to  Susan  H.  McDougal  doing  business  as  Master  Marketing. 
In  addition,  the  Kansas  City  RTC  Criminal  Investigation  Unit 
tracked  the  flow  of  funds  from  the  loan  proceeds  through  the 
McDougals'  account  and  provided  the  information  to  the  U.S.  Attor- 
ney's Office  in  Little  Rock.  The  RTC  Criminal  Investigation  Unit 
substantiated  that  the  loan  proceeds  were  not  used  for  previously 
stated  purposes. 

Clearly,  the  unit's  work  also  contributed  significantly  to  the  Au- 
gust 17th  indictment  as  it  relates  to  the  Master  Marketing  trans- 
action. For  example,  counts  1  and  2  charge  both  James  B.  and 
Susan  H.  McDougal  with  conspiracy  and  mail  fraud.  Counts  13,  14, 
15  and  16,  consecutively,  charge  both  McDougals  with  wire  fraud, 
mail  fraud,  aiding  and  abetting,  false  entry,  and  false  statement  to 
a  financial  institution.  Each  of  these  four  consecutive  counts  also 
clearly  outline  that  the  McDougals  did  not  intend  to  utilize  the 
funds  for  their  stated  purpose,  but  did,  in  fact,  spend  "the  proceeds 
of  the  $300,000  Master  Marketing  loan  on  items  wholly  uncon- 
nected to  any  business  called  Master  Marketing." 

In  summary,  the  RTC  Criminal  Investigation  Unit's  work  relat- 
ing to  the  Master  Marketing  transaction  provided  a  substantial 
foundation  for  numerous  charges  brought  against  James  B.  and 
Susan  H.  McDougal  by  the  Independent  Counsel's  Office  as  set 
forth  in  the  August  17,  1995  indictment. 

Before  I  conclude,  I'd  like  to  take  this  opportunity  to  address  cer- 
tain issues  raised  on  national  television  and  during  my  deposition 
which  clearly  are  intended,  among  other  things,  to  try  to  discredit 
and  embarrass  me  and  direct  the  focus  of  these  hearings  from  the 
facts  uncovered  during  the  investigation  of  Madison. 

On  October  25,  1995,  on  national  television.  Minority  Counsel, 
Mr.  Richard  Ben-Veniste,  stated  in  part  the  following  regarding  my 
production  of  documents  to  this  Committee:  "The  record  will  show 
that  we've  received  communications  from  counsel  for  Ms.  Lewis, 
who  has  indicated  an  unwillingness  to  provide  materials  to  us  that 
we  have  asked  for  repeatedly." 

This  was  and  is  untrue.  In  fact,  the  deadline  set  by  this  Commit- 
tee for  responding  to  its  document  request  had  not  even  passed 
when  Minority  Counsel  made  this  charge.  If  he  actually  believed 
my  counsel  and  I  were  refusing  to  produce  documents,  he  could 
have  raised  this  concern  directly  with  my  counsel  before  making 
this  assertion  to  the  television  cameras.  He  didn't.  Instead,  he  cre- 
ated a  false  impression  that  I  was  refusing  to  cooperate  with  this 
Committee. 

My  counsel  in  Dallas  first  received  a  document  request  from  this 
Committee  by  facsimile  on  the  evening  of  October  17,  1995.  The 
very  next  day,  October  18,  I  asked  the  telephone  company  to  pro- 
vide me  with  the  requested  telephone  records.  My  counsel  and  I 
have  responded  diligently  to  the  multiple  document  requests  and 
subpoenas  received  from  this  Committee. 

During  my  2-day  deposition,  it  soon  became  clear  that  Mr.  Ben- 
Veniste  was  intent  on  delving  into  a  wide  range  of  personal  issues 
and  matters  having  nothing  to  do  with  Madison  and  Whitewater. 
For  instance,  he  inquired  about  my  engagement  letter  with  my 
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counsel,  which  was  sent  to  me  at  the  RTC  by  facsimile,  intercepted 
by  a  CO- worker,  provided  to  one  of  my  supervisors,  and  sent  on  to 
a  Member  of  Congress.  He  asked  whether  I  was  writing  a  book 
about  these  events,  which  I  am  not.  He  questioned  me  about  703 
area  code  telephone  calls  listed  on  my  home  telephone  records, 
which  were  not  even  requested  by  this  Committee.  He  also  ques- 
tioned the  nature  of  legal  proceedings  between  my  former  husband 
and  the  NAST,  in  which  I  had  no  involvement,  and  even  went  so 
far  as  to  question  my  current  spouse's  employment. 

Mr.  Ben-Veniste  also  suggested  the  timing  of  the  first  criminal 
referral  may  have  been  politically  motivated  because  the  Clintons 
are  named  as  possible  witnesses  and  beneficiaries  of  criminal  con- 
duct and  the  referral  was  sent  to  the  Justice  Department  during 
the  Presidential  campaign. 

This  is  a  curious  point.  Is  a  criminal  investigator  supposed  to 
withhold  evidence  of  bank  fraud,  check  kiting,  misappropriation  of 
funds  and  related  offenses  from  the  Justice  Department  until  after 
an  election  because  a  candidate's  name  is  mentioned?  Now,  that, 
it  seems  to  me,  would  be  political.  Furthermore,  the  existence  of 
the  criminal  referral  and  the  information  it  contained  had  no  effect 
on  the  election  because  it  was  not  revealed. 

Finally,  I  have  been  asked  during  my  deposition  and  past  testi- 
mony whether  I  know,  in  fact,  if  the  Clintons  actually  had  knowl- 
edge of  the  corruption  at  Madison.  What  I  do  know  is  there  is  no 
doubt  the  Clintons  benefited  from  the  McDougals'  activities.  For  in- 
stance, Whitewater,  a  company  in  which  the  Clintons  were  prin- 
cipals, used  kited  funds  to  pay  its  mortgages,  accounting  fees,  and 
make  unauthorized  loans  to  itself.  If  the  Committee  wants  to  know 
what  the  Clintons  knew  about  the  corrupt  activities  resulting  in 
losses  to  Madison,  why  not  invite  the  Clintons  to  testify  as  I  am 
today  and  have  in  the  past?  Why  not  ask  them  directly? 

Thank  you,  Mr.  Chairman. 

The  Chairman.  Thank  you,  Ms.  Lewis. 

Mr.  lorio. 

SWORN  TESTIMONY  OF  L.  RICHARD  lORIO 
DIRECTOR  OF  FIELD  INVESTIGATIONS 
KANSAS  CITY,  MISSOURI  OFFICE,  RTC 

Mr.  lORlO.  Mr.  Chairman,  I  would  like  to  thank  the  Special  Com- 
mittee to  Investigate  Whitewater  Development  Corporation  and  Re- 
lated Matters  for  the  opportunity  to  appear  today  and  to  present 
the  following  opening  statement. 

For  the  past  3^2  years  I  have  been  the  Director  of  Investigations 
for  the  Resolution  Trust  Corporation,  Kansas  City,  Missouri  office. 
This  office  has  the  responsibility  for  189  failed  savings  and  loan 
institutions,  encompassing  a  geographical  area  composed  of  21 
States.  During  this  timespan,  approximately  1,500  claims  involving 
failed  institutions  have  been  investigated  by  this  office.  As  of  this 
date,  this  office  has  recovered  approximately  $227  million.  Of  this 
amount,  over  $10  million  in  recoveries  is  attributed  to  the  work  of 
the  Criminal  Investigations  Department 

The  Chairman.  Mr.  lorio,  might  I  interrupt  you  just  to  ask,  be- 
fore you  took  this  position  3^2  years  ago,  would  you  give  us  your 
background?  Are  you  an  attorney? 
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Mr.  lORlo.  I  am  an  attorney,  a  former  bank  president,  and  a 
former  FBI  agent. 

The  Chairman.  How  long  were  you  with  the  FBI? 

Mr.  lORiO.  Approximately  3V2  years. 

The  Chairman.  OK.  Would  you  then  proceed.  I  just  wanted  to 
get  a  background.  I  thought  that  was  important. 

Mr.  lORlo.  Certainly. 

Of  this  amount,  over  $10  million  in  recoveries  is  attributed  to  the 
work  of  the  Criminal  Investigations  Department  of  the  Kansas  City 
office  through  its  Criminal  Restitution  Order  program.  The  Kansas 
City  Office  of  Investigations  is  a  complex  and  sophisticated  com- 
pilation of  individual  skills.  The  cost  of  operations,  which  can  be 
verified  by  documentation,  is  only  a  small  part  of  the  amount  re- 
covered as  a  result  of  the  investigations  conducted. 

I  provide  this  information  because  of  the  many  questions  raised 
about  the  ability,  quality  of  work  and  quantity  of  work  handled  by 
this  office.  As  you  are  aware,  the  Resolution  Trust  Corporation 
ends  its  existence  on  December  31,  1995.  As  of  that  date,  the  Kan- 
sas City  Office  of  Investigations  also  ceases  to  exist.  At  that  time 
the  remaining  work  will  be  transferred  to  the  FDIC  investigative 
office  in  Chicago,  Illinois.  Both  offices  have  been  working  together 
closely  to  ensure  that  there  is  no  lapse  in  the  work  cycle. 

The  Investigations  Office  in  Kansas  City  has  continued  to  be  pro- 
ductive and  will,  at  year  end,  turn  over  to  the  Chicago  office  ap- 
proximately 40  claims.  All  of  these  claims  are  professional  liability 
claims  except  for  a  few  borrower  civil  fraud  claims.  The  total 
amount  of  potential  recoveries  represented  by  these  claims  is  in  the 
$25  to  $30  million  range.  The  number  of  claims  is  mentioned  now 
to  verify  the  volume  of  work  handled  and  recoveries  obtained  by 
the  Kansas  City  office. 

It  is  also  important  to  note  that  none  of  the  remaining  claims  are 
for  criminal  investigations.  All  criminal  investigations  in  the  Kan- 
sas City  office  have  been  completed.  The  Criminal  Investigations 
Department  continues  to  provide  support  to  various  U.S.  Attorneys' 
Offices  on  criminal  referrals  that  were  submitted  previously.  This 
Department,  when  asked,  continues  to  support  the  Office  of  Inde- 
pendent Counsel  and  the  Federal  Bureau  of  Investigation  as  they 
conclude  their  investigations  of  Madison  Guaranty  Savings  &  Loan 
Association. 

Part  of  this  ongoing  investigation  concerns  itself  with  the  issues 
raised  by  the  10  criminal  referrals  submitted  by  the  Kansas  City 
Office  of  Investigations. 

In  prior  interviews,  depositions,  and  House  Banking  Committee 
hearings  held  in  August  of  this  year,  information  was  given  con- 
cerning the  unprecedented  scrutiny  that  had  been  focused  on  the 
efforts  of  preparing  the  referrals  and  the  subsequent  review  of  re- 
ferrals. Through  this  arduous  process,  the  Kansas  City  Office  of 
Investigations  has  been  subjected  to  an  alteration  of  the  work  envi- 
ronment that  included  instigation  of  special  procedures,  a  new  re- 
view critique  mechanism,  a  slowdown  of  information  flow,  infor- 
mation leaks,  and  for  us,  Jean  Lewis,  Lee  Ausen  and  myself,  the 
uncertainty  of  being  placed  on  administrative  leave  without  prior 
notification  to  RTC  Investigations  management  in  Washington,  DC. 
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At  that  point,  the  review  of  our  work  appeared  to  be  more  than 
an  effort  to  confirm  or  deny  our  findings.  Instead,  it  appeared  that 
three  of  us  had  become  the  messengers  of  unwanted  news  and,  if 
history  serves  as  a  guide,  were  often  the  targets  of  attacks  meant 
to  deflect  attention  from  the  information  the  messengers  bring. 

Since  that  time,  both  Jean  Lewis  and  Lee  Ausen  have  resigned 
their  positions  with  the  RTC.  However,  the  question  of  why  the 
three  of  us  were  placed  on  administrative  leave  has  not  been  an- 
swered. When  RTC  PLS  management  is  approached  with  this  ques- 
tion, there  are  innuendoes  and  allegations  but  no  factual  informa- 
tion has  been  presented  either  verbally  or  in  documentation  form. 
If  documentation  exists,  why  has  it  not  been  released?  Requests  by 
Washington,  DC  Investigations  management  have  been  met  with 
the  response  that  a  document  of  this  type  does  not  exist.  This 
raises  the  issue  that  guarantees  contained  in  the  Fifth  Amendment 
of  the  Constitution  were  violated  and  continue  to  be  violated  to  this 
very  date. 

In  relation  to  the  question  concerning  placing  the  three  of  us  on 
administrative  leave,  there  are  a  number  of  other  questions  con- 
cerning the  motivation  that  should  be  answered  before  the  RTC  is 
dissolved  and  no  one  is  present  who  can  provide  an  answer. 

The  first  concern  relates  to  the  report  of  the  Inspector  General 
of  the  RTC  on  the  Rose  Law  Firm.  This  report  was  given  to  the 
General  Counsel  of  the  RTC  for  review  and  appropriate  action. 
Nevertheless,  some  4  months  later,  there  has  been  no  decision 
forthcoming  with  regard  to  either  policy  or  employee  problems  con- 
cerning the  subject  matter.  The  majority  of  the  Rose  overbillings 
presented  to  the  RTC  were  processed  by  the  Kansas  City  Profes- 
sional Liability  Section.  In  addition,  this  PLS  office  knew  of  ongo- 
ing conflicts  and  failed  to  either  notify  the  Rose  Law  Firm  and/or 
seek  corrective  action. 

The  second  issue  involves  the  Pillsbury,  Madison  &  Sutro  law 
firm  which  was  reportedly  hired  to  conduct  a  civil  review  of  the 
claim  potential  in  the  failed  Madison  Guaranty  Savings  &  Loan  As- 
sociation. This  review  lasted  approximately  18  months  and  esti- 
mated costs  are  approximately  $3V2  to  $4  million.  One  small  report 
has  been  made  public  by  the  RTC  Legal  Division.  However,  the 
available  information  from  this  report  does  not  deal  with  the  civil 
claim,  but  rather  covers  information  that  was  contained  in  one  of 
the  10  criminal  referrals. 

In  addition,  interview  lists  contained  in  the  report  indicate  that 
other  interviews  were  conducted  which  pertained  to  information 
contained  in  some  of  the  remaining  criminal  referrals. 

Is  it  possible  that  Pillsbury,  Madison  &  Sutro  were  hired  at  tax- 
payer expense  to  review  the  criminal  referrals  and  evaluate  their 
credibility?  If  so,  why,  and  to  whom  has  this  report  been  made 
available?  The  stated  reason  was  to  conduct  a  civil  review. 

Further,  it  appears  that  Pillsbury,  Madison  &  Sutro  interviewed 
individuals  that  were  of  interest  to  the  Office  of  Independent  Coun- 
sel. Some  of  these  interviews  were  conducted  prior  to  the  Office  of 
Independent  Counsel  conducting  their  own  interviews. 

Why  have  not  all  reports  prepared  by  Pillsbury,  Madison  &  Sutro 
for  the  RTC  Legal  Division  been  made  available  to  the  Congress  of 
the  United  States  and  to  the  Office  of  Independent  Counsel? 
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The  third  concern  occurred  during  1994  and  1995  when  docu- 
ments were  provided  by  the  Kansas  City  Office  of  Investigations  to 
the  RTC  Legal  Division  in  Washington,  DC  in  compHance  of  sub- 
poenas or  other  legitimate  requests  by  either  the  Office  of  Inde- 
pendent Counsel  or  the  House  Banking  Committee.  On  more  than 
one  occasion,  documents  submitted  did  not  arrive  at  their  final  des- 
tination of  either  the  Office  of  Independent  Counsel  or  the  House 
Banking  Committee.  In  all  of  these  situations,  the  documents  were 
resubmitted  directly  by  the  Kansas  City  Office  of  Investigations. 
Why  did  the  RTC  Legal  Division  withhold  documents? 

In  addition,  some  of  the  documents  cleared  by  the  RTC  Legal  Di- 
vision were  so  heavily  redacted  that  they  could  not  be  understood. 
Why  was  this  done? 

The  American  public  deserves  answers  to  these  questions.  In  its 
oversight  capacity,  the  Congress  of  the  United  States,  and  specifi- 
cally the  Senate  Banking  Committee,  can  ensure  that  this  informa- 
tion is  forthcoming. 

The  function  of  the  RTC  Kansas  City  Office  of  Investigations  will 
end  on  December  31,  1995.  As  I  reflect  on  my  nearly  4  years'  in- 
volvement with  the  Madison  investigation,  there's  one  overriding 
concern  that  comes  to  mind.  Will  career  Crovernment  employees  be 
allowed  to  do  their  job  in  a  fair  and  impartial  manner  without  fear 
and  intimidation?  If  nothing  else  comes  out  of  the  hearings,  the 
Committee  should  guarantee  that  this  standard  is  met. 

Thank  you. 

OPENING  COMMENTS  OF  SENATOR  RICHARD  C.  SHELBY 

Senator  Shelby.  Mr.  Chairman,  could  I  speak  for  a  moment  on 
a  point  of  personal  privilege? 

The  Chairman.  Go  ahead. 

Senator  SHELBY.  I'll  try  to  be  brief. 

The  Chairman.  Certainly. 

Senator  Shelby.  Mr.  Chairman,  I  think,  just  listening  to  Ms. 
Lewis  and  the  many  important  things  that  she  said  in  her  opening 
statement,  there's  one  thing  that  bears  special  emphasis  as  we  go 
through  the  day  here.  That  is  that  12,  12  of  the  21  counts  of  the 
indictment  that  the  Independent  Counsel,  Kenneth  Starr,  is  deal- 
ing with,  has  filed,  are  related  to  the  referrals  that  Ms.  Lewis  pre- 
pared on  Madison.  I  believe  that  says  a  lot. 

That's  powerful  evidence  of  the  quality  of  your  work  and  the  im- 
portance of  the  investigation,  Ms.  Lewis,  and  I  wanted  to  note  that 
early. 

Thank  you,  Mr.  Chairman. 

The  Chairman.  Thank  you.  Senator. 

Ms.  Lewis.  Mr.  Chairman 

The  Chairman.  At  this  point — pardon  me? 

Ms.  Lewis.  Mr.  Chairman,  I  just  wanted  to  make  a  short  com- 
ment to  Senator  Shelby,  if  I  might.  I  appreciate  you  attributing  all 
of  that  work  to  me.  Senator. 

Senator  Shelby.  Or  to  the  office. 

Ms.  Lewis.  It  is  the  entire  office  that  did  it,  but  thank  you  very 
much. 

Senator  Shelby.  Sure. 
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The  Chairman.  At  this  point,  I'm  going  to  ask  that  the  tape 
which  Ms.  Lewis  referred  to  in  her  opening  statement,  which  is  a 
tape-recording  made  of  a  conversation  that  she  had  with  April 
Breslaw,  be  played,  the  entire  conversation  between  the  two  of 
them.  The  Committee  shall  play,  in  its  entirety,  side  B  of  the  tape 
which  contains  the  conversation  between  Ms.  Lewis  and  Ms.  Bres- 
law. It's  my  understanding  that  this  tape  is  an  exact  copy  of  the 
original  tape  supplied  to  Special  Counsel  Fiske  by  Ms.  Lewis  in 
1994. 

Now,  the  Committee  has  arranged  for  Ace-Federal  Reporters, 
Inc.,  to  transcribe  the  tape  and  transcripts  of  the  tape  have  been 
made  available  today.  The  conversation  we  will  listen  to  begins  at 
page  52  of  the  transcript.  So  for  those  who  want  to  be  able  to  follow 
this,  again,  at  page  52.  I  will  ask  Ms.  Lewis  to  confirm,  after  we 
play  this,  whether  or  not  this  is  the  entire  conversation  that  was 
taped  between  her  and  Ms.  Breslaw  when  she  came  to  see  her,  and 
Ms.  Lewis  made  reference  to  some  of  the  things  she  indicated.  This 
way,  we'll  get  the  entire  conversation,  and  we  can  follow  it  with  the 
transcript  as  well. 

OPENING  COMMENTS  OF  SENATOR  PAUL  S.  SARBANES 

Senator  Sarbanes.  Mr.  Chairman,  is  this  the  original  tape? 

The  Chairman.  This  is  a  copy  from  the  original,  that's  correct. 
The  original  tape,  the  Special  Counsel  has  that.  This  is  an  exact 
copy  of  the  original  tape  supplied  to  the  Special  Counsel  by  Ms. 
Lewis  in  1994. 

Senator  Sarbanes.  Was  this  copy  made  by  the  Special  Counsel 
from  the  original  and  furnished  to  the  Committee? 

Mr.  Chertoff.  Yes.  Judge  Starr  furnished  the  Committee  with 
an  exact  copy  made  directly  from  the  original  tape. 

Mr.  Ben-Veniste.  Indeed,  Mr.  Chairman 

The  Chairman.  I  know  he  has  a  right  to  yield  to  you,  but  I  don't 
think  you  want  to  interrupt  Senator  Sarbanes. 

Go  ahead.  Senator. 

Senator  Sarbanes.  I  yield  to  Mr.  Ben-Veniste. 

Mr.  Ben-Veniste.  With  respect  to  the  request  for  the  original, 
the  original  was  requested  by  the  Minority  staff  to  be  copied  in  its 
exact  form  because  the  copy  which  was  provided  by  Ms.  Lewis  to 
this  Committee  was  not  an  exact  copy.  Indeed,  it  was  an  altered 
copy. 

I  would  ask  the  Chairman,  most  respectfully,  whether  he  intends 
to  play  the  tape  from  the  beginning  or  only  the  portion  relating  to 
the  Breslaw  conversation? 

The  Chairman.  We're  going  to  play  this  starting  at  page  52, 
which  is  the  Breslaw  conversation  with  Ms.  Lewis. 

Mr.  Chertoff.  Mr.  Chairman,  if  I  can  amplify,  first  of  all,  I 
think  it  is  frankly  not  accurate  to  suggest — and  I  assume  it  was  an 
inadvertent  suggestion — that  there  was  an  alteration  in  the  con- 
versation between  Ms.  Lewis  and  Ms.  Breslaw  in  the  copy  that  has 
been  furnished  by  Ms.  Lewis.  I  think  what  Mr.  Ben-Veniste  was  al- 
luding to  was  there  was  an  introduction  taped  onto  the  copy  that 
Ms.  Lewis  made,  which  is  something  she  did  when  she  made  the 
copy. 
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The  Chairman.  For  purposes  of  identifying  the  tape,  she  appar- 
ently says  this  was  made.  This  is  the  conversation  of  such-and-such 
a  time  between  me  and  so-and-so. 

Mr.  Ben-Veniste.  That  is  not  correct. 

Mr.  Chertoff.  Second,  if  I  can  finish,  Mr.  Ben-Veniste — and, 
frankly,  the  copies  of  the  tape  are  free  for  anyone  to  compare 
them — regarding  the  entirety  of  the  conversation,  just  to  be  com- 
pletely clear,  this  is  a  tape  from  what  was  a  little  dictating  tape 
recorder.  It  contains  a  lot  of  material  that  was  recorded  extraneous 
to  the  conversation. 

We  had  the  entirety  of  that  tape  transcribed  by  the  court  report- 
ing service.  Rather  than  spend  an  hour  on  dictation  or  other  imma- 
terial matters,  we  have  begun  with  side  2  of  the  tape  which  I  think 
commences 

The  Chairman.  Side  B. 

Mr.  Chertoff.  — side  B  which  commences  with  some  dictation 
that  Ms.  Lewis  was  doing  for  herself  and  then  leads  into  the  con- 
versation that  was  recorded  with  Ms.  Breslaw,  and  it's  that  side 
we'll  play  in  its  entirety. 

Senator  Sarbanes.  Mr.  Chairman,  I  want  to  be  very  clear  here 
what  it  is  we're  going  to  be  listening  to.  As  I  understand  it,  an 
original  tape  was  furnished  to  the  Independent  Counsel. 

Mr.  Chertoff.  Correct. 

Senator  Sarbanes.  In  addition,  Ms.  Lewis  furnished  copies — al- 
legedly copies  of  the  original  tape. 

Mr.  Chertoff.  She  furnished  a  copy  that  she  had  made  of  the 
original  tape,  that  is  correct. 

Senator  Sarbanes.  That  copy  differed  from  the  original  tape. 

Mr.  Chertoff.  My  understanding  is  that  the  difference  relates 
to  the  prologue — the  identifying  information  which  she  taped  onto 
the  copy  cassette  before  she  then  duplicated  the  original  tape  into 
that  copy. 

Senator  Sarbanes.  Is  that  the  only  difference? 

Mr.  Chertoff.  That's  my  understanding. 

Mr.  Ben-Veniste.  That's  not  correct  exactly,  Mr.  Chertoff. 

The  Chairman.  What  is  correct  exactly,  Mr.  Ben-Veniste? 

Mr.  Ben-Veniste.  What  is  correct  exactly,  Mr.  Chairman,  is  that 
the  copy  provided  to  the  Committee  and  the  transcript  accompany- 
ing that  copy  were  incorrect  in  two  respects. 

First  of  all,  Ms.  Lewis  swore  in  her  deposition  that  she  had  made 
an  exact  copy  of  the  tape  and  furnished  it  to  us.  That  is  not  true 
because  the  original  tape-recording,  as  you  can  see  by  looking  at 
the  last  page,  has  some  comments  by  Ms.  Lewis  dictated  onto  it. 
Ms.  Lewis  testified  that  she  had  dictated  a  prologue  onto  the  origi- 
nal tape  before  the  Lewis/Breslaw  conversation  started.  That  is  in- 
correct. 

The  second  thing 

The  Chairman.  Mr.  Ben-Veniste,  at  this  point  in  time,  let  me 
suggest  to  you  that  the  conversation  that  was  recorded  is  accurate. 
If  we're  going  to  get  into  whether  or  not  she  put  the  prologue  at 
the  beginning  of  one  tape  and  at  the  end  of  the  other,  that  is  the 
kind  of  nitpicking  that  I'm  not  going  to  permit.  I'm  not  going  to 
permit  it  from  either  side. 


492 

If  you  are  suggesting  that  the  conversation  that  we  are  about  to 
hear  in  any  way  has  been  altered,  that  goes  to  the  essence,  and 
that's  important.  But  to  suggest  that  because  someone  has  an  in- 
troduction at  the  beginning  of  one  and  at  the  end  of  the  other  that 
this  is  not  the  same  tape,  I  think  that  we're  really  pushing  it  to 
the  limits. 

Mr.  Ben-Veniste.  Mr.  Chairman 

The  Chairman.  Go  ahead.  Make  your  second  point,  but  we're 
going  to  hear  the  tape. 

Senator  Boxer.  Yes,  we  want  to  hear  the  tape. 

Mr.  Ben-Veniste.  We  have  no  problem  with  that,  Mr.  Chairman. 

The  Chairman.  The  authenticity  of  the  tape  is  that  it  was  pro- 
vided to  this  Committee  by  the  Special  Counsel  and  that  we  have 
gone  to  the  trouble  of  also  having  had  it  transcribed  for  the  Mem- 
bers of  the  Committee. 

Senator  Sarbanes.  That's  what  we're  trying  to  ascertain,  Mr. 
Chairman.  I  want  to  hear  the  tape,  but  I  want  to  be  very  clear  on 
what  tape  it  is  I'm  hearing. 

Mr.  Ben-Veniste.  The  tape  actually  begins,  Mr.  Chairman,  with 
two  dictations  by  Ms.  Lewis.  Those  dictations,  according  to  her 
sworn  testimony  before  this  Committee,  were  not  made  by  her  on 
the  original  tape.  She  said  she  didn't  make  a  dictation.  That  por- 
tion of  the  tape  which  she  did  not  duplicate  for  this  Committee 
bears  upon  the  circumstances  under  which  this  tape  was  made 
which  we  do,  in  fact,  question,  Mr.  Chairman. 

The  Chairman.  You'll  have  an  opportunity  to  question  her. 

Mr.  Ben-Veniste.  That's  why  we  ask  that  the  entire  tape  be 
played,  that  it  should  start  at  the  beginning,  Mr.  Chairman. 

OPENING  COMMENTS  OF  SENATOR  CHRISTOPHER  S.  BOND 

Senator  Bond.  Mr.  Chairman,  rather  than  arguing  about  how 
many  angels  dance  on  the  head  of  a  pin,  perhaps  we  could  hear  the 
tape  and  then  question  Ms.  Lewis  directly  as  to  whether  that  is, 
in  fact,  the  conversation  that  she  had.  I  mean,  all  the  rest  of  this 
chaff  will  fall  by  the  wayside  if  we  play  the  tape,  and  it  is  her  testi- 
mony that  that  is  an  accurate  recording  of  the  conversation  dis- 
cussed. Why  don't  we  go  ahead  and  hear  the  tape  and  then 

The  Chairman.  I  intend  to  do  that,  but  I  want  to  recognize- 


Senator  Sarbanes.  Let's  get  an  answer  to  this  question:  Is  the 
tape  we're  about  to  hear  a  tape  made  by  the  Independent  Counsel 
from  the  original  given  to  him  by  Ms.  Lewis? 

Mr.  Chertoff.  Yes. 

Senator  Sarbanes.  So  it's  from  the  original. 

Mr.  Chertoff.  Yes. 

Senator  Sarbanes.  Not  from  the  copy. 

Mr.  Chertoff.  Correct. 

The  Chairman.  Senator  Moseley-Braun. 

OPENING  COMMENTS  OF  SENATOR  CAROL  MOSELEY-BRAUN 

Senator  Moseley-Braun.  Thank  you  very  much,  Mr.  Chairman, 

I  don't  want  to  talk  about  how  many  angels,  but  I  have  a  basic 

question  here.  I  know  the  law  changes  jurisdiction  by  jurisdiction, 

but  am  I  to  understand  that  this  was  a  tape  Ms.  Lewis  made  of 

a  conversation  with  Ms.  Breslaw  that  was  a  secret  recording?  Ms. 
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Breslaw  didn't  know  that  her  conversation  was  being  tape-recorded 
at  the  time,  and  if  that's  the  case — that  is  the  case;  is  that  right, 
Mr.  Chairman? 

The  Chairman.  I  beUeve  that's  the  case,  yes. 

Senator  Moseley-Braun.  My  question,  then,  is  if  somebody 
records  a  conversation — ^you  and  I  are  having  a  conversation — as- 
suming we  weren't  elected  officials  because  I  guess  we're  in  a  dif- 
ferent situation — but  if  we  were  having  a  conversation  and  I  re- 
corded what  you  said  to  me  and  you  didn't  know  I  was  recording 
what  was  being  said  to  me,  could  that  then  be  used  in  a  Senate 
hearing? 

The  Chairman.  Under  Federal  law,  there's  no  prohibition  with 
respect  to  that,  and  this  is  not  a  court  of  law  so  we  do  have 

Senator  Moseley-Braun.  I  understand,  but  the  question  I  want 
to  ask  is  not  just  that.  Did  Ms.  Breslaw  say  that  it  was  OK  that 
her  conversation  be  used  in  this  way? 

The  Chairman.  I  don't  believe  so.  We're  going  to  have  Ms. 
Breslaw  in  here  this  afternoon  so  she  can  have  an  opportunity,  in 
fairness  to  her,  to  respond  and  so  that  the  Committee  can  ascertain 
all  the  facts. 

Senator  Moseley-Braun.  I  just  wanted  to  know,  in  terms  of 
being  fair,  what  we're  using  here  is  a  tape  of  a  conversation  that 
the  other  person  in  that  conversation  didn't  know  was  being  made 
when  it  was  being  made? 

The  Chairman.  Correct. 

Senator  Boxer.  Mr.  Chairman. 

The  Chairman.  Senator  Boxer. 

OPENING  COMMENTS  OF  SENATOR  BARBARA  BOXER 

Senator  BoxER.  I  have  a  very  brief  question.  Is  this  the  tape  that 
was  produced  as  a  result  of  the  tape  recorder  turning  itself  on?  On 
page  192  of  the  deposition,  our  witness  said  "yes,  sir"  to  the  ques- 
tion "this  went  on  by  itself;  correct?"  She  said  that  was  correct.  So 
this  was  a  tape  from  a  tape  recorder  that  went  on  by  itself  and  the 
individual  we're  going  to  listen  to  didn't  know  she  was  being  re- 
corded. I  think  that's  important  for  the  public  to  understand. 

The  Chairman.  Fine.  Would  you  play  the  tape,  please. 

Mr.  Ben-Veniste.  Mr.  Chairman 

The  Chairman.  We're  going  to  begin  on  side  B. 

Senator  Sarbanes.  Page  52. 

[The  audiotape  was  played.] 

The  Chairman.  Ms.  Lewis,  you  were  dictating  into  the  portion  of 
the  tape  that  we  just  heard? 

Ms.  Lewis.  Yes. 

The  Chairman.  This  is  not  part  of  the  conversation.  This  is  dicta- 
tion that  you  have  made  on  the  tape  prior  to  the  taping  of  the  con- 
versation? 

Ms.  Lewis.  That's  correct. 

Senator  Boxer.  Which  went  on  by  itself. 

Senator  MoSeley-Braun.  Excuse  me 

The  Chairman.  She's  dictating  it  to  herself. 

Senator  Moseley-Braun.  She  dictated  this  to  herself? 

The  Chairman.  This  was  dictation  that  she  had  included  on  the 
tape  prior  to  the  conversation  that  she  had.  Now,  at  this  point,  ap- 
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parently  at  line  19,  where  it  pauses,  you  will  hear  two  people  begin 
to  speak.  This  is  on  page  53,  where  it  says  "pause;  Participant  [fe- 
male]." There's  a  long  pause  here. 

Mr.  Chertoff.  Ms.  Lewis,  the  machine  is  on  here;  correct? 

Ms.  Lewis.  Yes,  sir,  that's  correct. 

Senator  BENNETT.  Mr.  Chairman,  do  we  know  who  the  partici- 
pant female  is? 

The  Chairman.  Yes,  the  participants  to  the  conversation  are  Ms. 
Lewis  and  April  Breslaw;  is  that  correct? 

Ms.  Lewis.  Yes.  Senator  D'Amato,  I  would  point  out  that  line  19 
on  page  53  is  Ms.  Breslaw's  opening  comment  to  me.  This  does 
overlook  my  first  comment  which  was  "come  in,  come  in." 

The  Chairman.  There's  a  comment  where  you  say  "come  in,  come 
in"  and  it  was  not  picked  up? 

Ms.  Lewis.  It  should  be  there,  sir. 

Senator  Sarbanes.  When  you  say  it  overlooks  it,  what  do  you 
mean  by  that? 

The  Chairman.  She  does  not  see  it  transcribed  here  is  what  she's 
saying.  She's  saying  that  in  the  tape  she  says  "come  in,  come  in" 
and  apparently  in  the  transcription  that  "come  in,  come  in"  was  not 
picked  up.  Is  that  what  you're  saying? 

Ms.  Lewis.  Yes,  sir,  that's  correct. 

Senator  Moseley-Braun.  "Come  in"  to  where,  Mr.  Chairman? 

The  Chairman.  April  Breslaw  coming  into  her  office;  correct? 

Ms.  Lewis.  Yes. 

The  Chairman.  April  Breslaw  came  in  to  visit  you.  What  day 
was  this? 

Ms.  Lewis.  February  2,  1994. 

The  Chairman.  So  on  February  2,  1994,  this  tape  recorder  is 
now,  after  you  had  given  this  dictation,  is  now  still  operating? 

Senator  Sarbanes.  And  you're  being  recorded  at  the  moment? 

The  Chairman.  How  long  does  this  go  on  for?  It's  an  awful  long 
minute  and  a  half. 

Senator  Bennett.  If  it's  18y2  minutes  we're  in  real  trouble. 

Senator  Moseley-Braun.  Did  Ms.  Lewis  tell  Ms.  Breslaw  she 
was  taping  their  conversation? 

The  Chairman.  No,  I  do  not  believe  she  did.  I  believe  she  said 
she  did  not  tell  her  that. 

Here  it  is,  "come  in,  come  in." 

[The  audiotape  was  played.  The  transcript  follows:] 
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PARTICIPANT:  Are  you  going  to  deal  with 
all  of  the  scare  tactics  on  the  statute?  Statutes. 
That  are  appearing  in  here. 

PARTICIPANT  (female):   Uh ,  yes.   Toward 
the  end  of  the  --  (Inaudible.)  -- 

PARTICIPANT:   Toward  the  end  of  the  -- 

PARTICIPANT  (female):   Yes. 

PARTICIPANT:   All  right. 

PARTICIPANT  (female):   Not 
-  -  ( Inaudible . )  -  - 

PARTICIPANT:   Right.   Got  it. 

( Pause . ) 

PARTICIPANT  (female):   Hello,  Kenny.   It's 
me.   April  stuck  her  head  in  a  little  while  ago  and 
she  said  that  whatever  questions  she  had  on  the  civil 
side  regarding  Whitewater  she'd  evidently  already  had 
answered  everything  --  (Inaudible.)  --  the  board 
minutes.   So  I  think  you're  off  the  hook.   Rat.   Just 
thought  I'd  let  you  know.   I'm  going  to  go  get  her 
now  and  tell  her  to  come  on  back.   You  bet.   Bye  bye. 

( Pause . ) 

PARTICIPANT:   --  (Inaudible.)  -- 
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1  PARTICIPANT  (female):   I'm  sorry.   Richard 

2  brought  in  a  copy  of  this  --  (Inaudible.)  --  Mike  and 

3  I  got  caught  up  doing  responses  to  --  (Inaudible.)  -- 

4  I   questions. 

5  I  PARTICIPANT:   That's  fine.   If  you  hadn't 

6  I  seen  it  I  was  going  to  ma)ce  sure  you  got  a  copy. 

7  I  PARTICIPANT  (female) :   I  did  and  I  find 
one  phrase  in  here  to  be  very  interesting.   "If  such 

9  i  claims  do  exist  the  RTC  will  vigorously  pursue  all 

10  appropriate  remedies  using  standard  procedures  in 

11  such  cases . . . . " 

12  PARTICIPANT:   Standard. 

13  PARTICIPANT  (female):   Thank  you. 

14  Standard  bein^  the  key  because  what  they  are  doing 

15  right  now  is  anything  but  standard  procedures.   We've 

16  been  jumping  through  hoops  that  don't  even  come  close 

17  to  standard  procedures. 

18  PARTICIPANT:   I  think  the  biggest  problem 

19  they're  having  is  the  fact  that  Fisk  isn't  talking  to 

20  anybody  in  Washington  and  it's  pissing  them  off. 

21  (Laughter.) 

22  PARTICIPANT  (female):   Well,  why  do  you 
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suppose  Fisk  isn't  talking  to  anybody?   Because  he 
isn't  ready  to  set  up  shop  yet? 

PARTICIPANT:   He  figures  if  you  don't  talk 
you  don't  have  any  leaks.   (Laughter.)   So  maybe 
he'll  start  selectively  talking  and  then  stop,  then 
talk  different  periods  and  stop. 

PARTICIPANT:   So  that  guy's  coming  down  to 
see  you  and  Michael  again,  that  same  question. 

PARTICIPANT  (female):   Scott  Hamilton? 

PARTICIPANT:   Yes.   Popped  up  again  -- 

PARTICIPANT  (female):   --  (Inaudible.)  -- 
interesting  because  --  Michael  and  I  just  made  a  real 
interesting  connection  on  the  Scott  Hamilton  and  -- 
(Inaudible.)  --  happenstance  as  we  were  digging 
through  the  property  database. 

PARTICIPANT:   --  (Inaudible.)  -- 

PARTICIPANT  (female) :   And  I'm  still 
waiting  on  April.   I  just  went  down  and  stuck  my  head 


PARTICIPANT:   We'll  get  to  April  when 
we're  ready  to  see  April. 

PARTICIPANT  (female):   Well,  I  told  her  I 
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was  available  if  she  wanted  to  come  talk  to  me. 

PARTICIPANT.   I  want  to  get  you  and  Ken  in 
together . 

PARTICIPANT  (female):   She  said  she  didn't 
need  to  talk  to  Kenny. 

PARTICIPANT:   She  does.   She  doesn't  know 
it . 


7 

8  I  PARTICIPANT  (female):   Okay.   Then  I'll 

9  invite  --  (Inaudible.)  --  to  come  down  here  and  sit 

10  and  wait  with  me. 

11  PARTICIPANT:   They'll  let  you  know  when 

12  they're  ready.   Oh,  excuse  me.   Garlic. 

13  PARTICIPANT  (female) :   Oh,  and  what  did 

14  you  have  for  lunch?   Italian? 

15  PARTICIPANT:   We  were  down  in  Guido's 

16  I  country. 


17 
18 
19 
20 
21 
22 


PARTICIPANT  (female):   Well,  that's  what 
April  said.   They  were  just  --  how  did  she  phrase  it' 
Not  tourists. 

PARTICIPANT:   We  felt  like  tourists.   Out 
of  our  element,  that's  for  sure. 

PARTICIPANT  (female):   Something  like  we 
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were  just  along  for  the  ride  down  in  Mafioso 
territory.   That  Italian  sitting  up  there. 

PARTICIPANT:   Black  Mercedes  with  blacked 
out  windows . 

( Laughter . ) 

PARTICIPANT  (female):  That's  the  only 
part  of  town  where  I  don't  tell  my  "Guido  Get  the 
Gun"  story. 

(Laughter . ) 

PARTICIPANT:   --  (Inaudible.)  -- 

PARTICIPANT  (female):   Oh,  dear. 

PARTICIPANT:   When  we  went  through 
downtown  and  across  a  couple  of  bridges  and  then  took 
a  right  -  - 

PARTICIPANT:   Being  followed  by  J.J. 

PARTICIPANT:   Could  be  worse. 

(Simultaneous  discussion.) 

PARTICIPANT  (female):   I'll  stand, 
actually.   I've  been  sitting  long  enough  for  today. 

PARTICIPANT:   Where's  Michael  Jean? 

PARTICIPANT  (female) :  I  think  Michael 
Jean  is  in  his  office  --  (Inaudible.)  -- 
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1  (Simultaneous  discussion.) 

2  PARTICIPANT  (female):   He  wasn't  there 

3  when  I  just  walked  by. 

4  PARTICIPANT  (female) :   Scott  Hamilton 

5  again? 

6  PARTICIPANT  (female):   Yes.   This  Wall 

7  Street  Journal  reporter  is  --  (Inaudible.)  --  I  want 

8  j  him  off  my  back. 

9  PARTICIPANT  (female) :   You  know  what? 

10  Interesting  you  would  bring  that  up  because  Michael 

11  and  I  were  just  looking  at  something. 

12  (Inaudible.)  -- 

13  (Simultaneous  discussion.) 

14  PARTICIPANT:   Sit  down  J.J. 

15  PARTICIPANT  (female):   I'm  getting  so 

16  elderly. 

17  PARTICIPANT  (female):   Take  a  load  off. 

18  PARTICIPANT:   Getting  so  elderly. 

19  (Inaudible.)  -- 

20  PARTICIPANT:   --  (Inaudible.)  --  coming 

21  back. 

22  PARTICIPANT:   --  (Inaudible.)  -- 
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PARTICIPANT  (female):   Go  away  and  leave 
us  -  - 

PARTICIPANT:   LBJ . 

PARTICIPANT  (female):   Go  away. 

PARTICIPANT:   When  you're  done  let  me 
know,  then  we'll  arrange  the  next  meeting. 

PARTICIPANT  (female):   Oh,  thank  you.   I'm 
so  glad  I  now  have  a  social  secretary. 

PARTICIPANT:   --  (Inaudible.)  -- 

PARTICIPANT  (female):   Two  of  the  girls 
from  our  department  --  I  don't  know  if  you've  ever 
seen  the  little  newsletter  that  we  do  every  couple  of 
months,  the  employee  newsletter? 

PARTICIPANT  (female) :   Uh  huh. 

PARTICIPANT  (female.):   But  they  went  out 
to  the  --  (Inaudible.)  --  and  they  sort  of  did  this 
review,  and  one  of  them  had  never  been  there  before  - 
( Inaudible . )  -  - 

PARTICIPANT  (female):   They  went  to  the  -- 
( Inaudible . )  -  - 

PARTICIPANT  (female):   Yes. 
(Inaudible.)  --  cheap  entertainment.   And  they  went 
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on  a  Friday  night  when  you  can  get  in  for  50  cents. 

PARTICIPANT  (female):   Did  they  critique 
Rardy  in  there? 

PARTICIPANT  (female):   Uh ,  no.   They  did 
critique  Woody.   They  weren't  too  impressed  by  Woody, 
Woody  itself . 

PARTICIPANT  (female):   Oh.   The  -- 
( Inaudible . )  -  - 

PARTICIPANT  (female) :   Yes.   There  are 
bets  that  what  a  lot  of  what  it  was  about  is  they 
were  trying  to  find  the  right  system  to  - - 
(Inaudible.)  --  That's  basically  what  they  found  out. 

PARTICIPANT  (female):   They  might  want  to 
point  out  that  unless  --  (Inaudible.)  --  recently 
married  --  (Inaudible.)  -- 

PARTICIPANT  (female) :   I  specifically 
didn't  mention  that.   I  didn't  even  tell  them  that. 

PARTICIPANT  (female) :   Oh,  thank  you. 

I  wonder  if  Mike's  coming.   Do  you  want  to 
stick  your  head  in  and  see  if  he's  in  there? 

PARTICIPANT  (female):   Well,  he  wasn't 
when  I  just  walked  by  but... 
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1  ( Pause  .  ) 

2  PARTICIPANT  (female):   No,  he's  not. 

3  PARTICIPANT  (female):   Well,  hell.   I 

4  don' t  know  -  - 

5  PARTICIPANT  (female):   He  could  did  the 

6  end  around  and  went  to  --  (Inaudible.)  --  and 

7  apparently  --  (Inaudible.)  --  has  responded  that  we 

8  don't  have  any  information  regarding  this  particular 

9  piece  of  property. 

10  PARTICIPANT  (female):   I  bet  I  know  where 

11  Mike  went.   He  said  he  thought  he  might  know  what 

12  I  happened  to  that  DNH  mortgage  because  --  15  minutes 

13  I  ago  we  were  talking  about  this,  Jane. 

14  I  PARTICIPANT  (female):   My  butt's  on  the 

15  I  line,  which  doesn't  bother  me,  because  I'm  the  one 

16  I  who  told  him  it  was  a  non- performing  loan.   Based  on 

17  whatever  that  sheet  was  Richard  showed  me  that  one 

18  day  that  listed  it  on  there.   And  I  don't  even  know 

19  what  information  was  on  --  (Inaudible.)  -- 

20  PARTICIPANT  (female):   The  only  things 

21  that  I  have  that  --  (Inaudible.)  --  were  my  copy  of 

22  this  property  database  that  I've  done  where  I  note  on 
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here  three  transactions  dealing  with  lot  two  of  the 
Scott  Hamilton  addition. 

PARTICIPANT  (female) :   Lot  two? 

PARTICIPANT  (female):   Yes. 

PARTICIPANT  (female) :   I  thought  he  was 
asking  about  lot  12. 

PARTICIPANT  (female):   Well,  it  might  be 
lot  12.   I  might  be  wrong.   But  what  I've  got  down 
here  is  lot  two.   And  then  the  other  thing  that  I  had 
was  a  copy  of  the  mortgage  from  D&H  Construction  to 
Madison  Guaranty. 

PARTICIPANT  (female) :   For  that  property. 

PARTICIPANT  (female):   For  $30,000. 

PARTICIPANT  (female) :   For  that  piece? 

PARTICIPANT  (female):   Yes.   It  said  Scott 
Hamilton,  lot  two.   $30,000.   Section  32,  lot  two. 
And  here's  what  Milce  and  I  were  beginning  to  get  into 
on  this  --  PARTICIPANT:   Where  are  they? 

PARTICIPANT  (female) :   This  was  the 
southeast  corridor  of  the  northwest  corridor  of  the 
north  half  of  range  12,  township  one,  north.   That  is 
the  legal  description  of  lot  two  of  the  Scott 
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Hamilton  addition. 

PARTICIPANT  (female):   It  is? 

PARTICIPANT  (female):   Yes,  it  is. 

Now,  here  is  the  rest  of  this  interesting 
stuff.   Lot  --  Excuse  me.   Range  12  west  and  range  11 
west  all  abut  each  other  and  it's  all  either  owned  by- 
Castle  Grande  or  Inter-national  Paper  Realty,  which  is 
real  interesting  to  me.   But  it's  not  by  Castle 
Grande . 

Come  on  in. 

PARTICIPANT:   Checked  all  his  favorite 
hiding  spots  and  he  was  sitting  over  talJcing  to  Ed. 

PARTICIPANT  (female):   Well,  thanJc  you  so 
much  for  ferreting  him  out. 

So. 

PARTICIPANT:   Is  this  the 
-  -  ( Inaudible . )  -  - 

PARTICIPANT:   --  (Inaudible.)  -- 

(Simultaneous  discussion.) 

PARTICIPANT  (female):   I  was  trying  to 
fill  her  in  on  what  we  were  talking  about  not  15 
minutes  ago  about  the  Scott  Hamilton  addition  and  the 
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1  way  that  whole  thing  plays  in  there.   It  looks  like 

2  the  whole  Castle  Grande  property   -  and  Mike  and  I 

3  flow  charted  this  the  other  day  too  so  let's  start  by 

4  walking  through  that  and  then  let's  see  where  Scott 

5  Hamilton  fits  into  it,  okay? 

6  Madison  Financial  bought  everything  south 

7  of  165th  --  (Inaudible.)  -- 
PARTICIPANT:   145th. 

9  PARTICIPANT  (female) :   45th.   145th 

10  Street.   Seth  Ward  bought  everything  north  of  145th 

11  Street  --  (Inaudible.)  --   Seth  Ward  then  sold  off 

12  I  his  property  in  five  separate  purchases.   Are  you  up 

13  I  to  speed  on  this? 

14  I  PARTICIPANT  (female):   Sort  of.   Some  of 

15  it  . 

16  PARTICIPANT  (female) :   Okay.   He  sold  the 

17  first  batch,  which  was  the  Levi  Strauss  warehouse,  to 

18  David  Fitzhugh.   The  second  purchase,  that  was  to  Jim 

19  Guy  Tucker  and  it  was  the  35  acres  right  off  of  Pratt 

20  Road  and  Highway  65. 

21  PARTICIPANT:   That  was  for  Castle  Sewer. 

22  PARTICIPANT  (female):   No. 
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PARTICIPANT:   No? 

PARTICIPANT  (female):   That  was  not  Castle 
11  Sewer. 

PARTICIPANT:   Oh,  no.   That  was  Hullman  -- 
Hullman  Acres.   That's  the  one  we  thought  was  on 
with  him  in  ' 93 . 

PARTICIPANT  (female):   That's  Hullman 
Acres.   --  (Inaudible.)  -- 

PARTICIPANT  (female) :   Is  that  the 
$260,000  loan? 

PARTICIPANT  (female):   That's  it. 

PARTICIPANT  (female):   That's  the  -- 
(Inaudible.)  --  then. 

PARTICIPANT  (female):   Come  in. 

PARTICIPANT:   Can't.   You've  got  the  door 
locked . 

PARTICIPANT  (female):   It's  going  to  stay 
locked  too. 

PARTICIPANT:   --  (Inaudible.)  -- 

PARTICIPANT:  She's  meeting  with  Ken  now 
about  something  else  so  then  you'll  be  able  to  meet 
with  her  separately  and  distinctly. 
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PARTICIPANT  (female):   With  me  and  Ken  or 
just  me? 

PARTICIPANT:   Well,  he  didn't  want  to  be 
in  the  same  room  with  --  (Inaudible.)  --  so  it's 
going  to  be  separate. 

PARTICIPANT  (female):   Richard,  go  away. 
Just  go  away. 

Okay.   So  we  --  (Inaudible.)  --  with 
Tucker  in  '93  on  Hullman  Acres.   The  third  part  of  -- 
(Inaudible.)  --  property  that  he  sold  went  to  Castle 
Sewer  and  Water.   And  that  was  that  little  utility 
district  and  he  sold  that  to  Tucker  and  Artie 
Randolph . 

And  then  the  fourth  purchase  was  the 
purchase  to  J.W.  Fulbright,  and  the  fifth  one  was  to 
Master  Developers.   And  that  fifth  piece  is  the  one 
that  McDougal  and  the  --  (Inaudible.)  --  were 
actually  tried  on  and  acquitted. 

Now,  all  of  that  is  everything  that's 
north  of  145th  Street.   So  we  were  going  to  property 
database.   And  what's  north  of  I45th  Street  is  in 
range  11,  township  --  range  11  west,  township  one 
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south . 

Now,  you  get  i.ito  range  12  west,  township 
one  north.   That's  also  property  that  was  owned  by 
Industrial  Development  Company  and  sold  to  NASA 
Financial  Corporation.   There  was  a  mortgage  on  that 
property  from  Industrial  Development  Company,  IDC  -- 
the  same  people  that  had  previously  sold  them  the 
property  in  range  11  west  for  $1.74  million. 
(Inaudible.)  --  So  evidently  IDC  owned  all  that 
property  in  both  of  those  ranges  and  one  part  of  the 
loan  was  at  Union  National  and  the  rest  of  the  loan 
was  at  Commercial  National.   So  they  had  major  bucks 

tied  up  in  that  property.  ' 

i 

PARTICIPANT  (female):   This  is  alL  across 
the  street  from  each  other,  am  I  right? 

(Simultaneous  discussion.) 

PARTICIPANT  (female):   It's  either  north, 
south,  east  or  west  of  145th,  that  intersection. 

PARTICIPANT  (female):   Okay. 

PARTICIPANT  (female):   Now,  that  part  of 
the  property  that  Industrial  Development  owned  and 
had  mortgaged  to  Commercial  National  Bank,  that's 
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where  part  of  the  Scott  Hamilton  addition  falls 
because  -  - 

PARTICIPANT  (female):   I  was  just  talking 
to  somebody  from  Willow  Rock  though,  who  said  that 
the  Scott  Hamilton  addition  is  like  in  the  southwest 
Little  Rock  area  but  Castle  Grande  is  like  in  the 
east  or  something. 

PARTICIPANT  (female) :   Uh  huh. 

PARTICIPANT  (female):   What  I  couldn't 
understand  how  they  could  be  tied  to  each  other. 

PARTICIPANT  (female):   I  could  figure  it 
out  either  but  if  you  take  a  plat  --  and  this  is  what 
Mike  and  I  were  just  saying  -  -  if  we  could  get  a  plat 
of  all  these  legal  boundaries  as  far  as  where  one 
range  stops  and  one  range  starts  and  the  townships, 
et  cetera,  et  cetera,  and  plat  this  thing  out  I  think 
we  would  find  what  abuts  what.   Because  if  you've  got 
range  12  and  range  11  we  have  no  idea  how  big  they're 
calling  a  range.   I  mean,  how  many  miles  it's 
covering,  how  many  acres  does  it  cover?   How  many 
feet  does  it  cover?   It  could  be  tiny,  it  could  be 
huge . 
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PARTICIPANT  (female) :   Uh  huh. 

PARTICIPANT  (female):   That  being  the  case 
then  it's  conceivable  that  Industrial  Development 
when  it  owned  all  that  property,  they  sold  one  chun)c 
off  to  Madison  Financial  and  Seth  Ward  and  then  they 
sold  another  chunk  off  just  to,  I  think,  Madison 
Financial.   Because  what  I've  got  here  is  in  '  81 
Industrial  Development  had  a  $1.7  million  mortgage 
with  Commercial  National  Bank,  including  that  section 
called  the  Scott  Hamilton  addition.   And  then  in 
October  of  1985  there's  a  warranty  deed  from 
Industrial  Development  to  Madison  Financial 
Corporation  --  no  consideration  for  it,  no  mortgage. 
Just  a  warranty  deed  -  -  for  the  same  piece  of 
property,  the  Scott  Hamilton  addition.   And  then  on 
October  29th  --  20  days  later  --  Madison  Financial 
deeds  it  over  with  a  mortgage  to  D&H  Construction  for 
$30,000.   Is  any  of  this  making  sense? 

PARTICIPANT  (female):   But  we're  --  we're 
talking  like  mid- '80s  here  now,  right? 

PARTICIPANT  (female):   Mid-' 80' s,  '85. 
Yeah.   Right. 
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1  PARTICIPANT  (female):   Okay.   So  even  if 

2  that  loan  was  made  in  '85  it  was  probably  all  gone  by 

3  the  time  we  walked  in  the  door. 

4  PARTICIPANT  (female):   I  imagine  it 

5  probably  was. 

6  PARTICIPANT  (female):   And  that's  why  it's 

7  not  showing  up  on  any  of  the  records  -  - 

8  PARTICIPANT:   Well  -- 

9  PARTICIPANT  (female) :   Did  we  find  a  D&H 

10  loan  file? 

11  PARTICIPANT:   --  that's  a  parcel.   Isn't 

12  that  a  parcel? 

13  PARTICIPANT  (female):   Yes.   That's  just  a 

14  parcel . 

15  PARTICIPANT:   And  we're  talking  about  one 

16  little  lot,  I  think. 

17  PARTICIPANT  (female):   Jane,  that's 

18  section  32 . 

19  Now,  the  only  thing  I've  got  identified 

20  here  is  tract  14,  section  32.   And  that  is  what 

21  Industrial  Development  -- 

22  PARTICIPANT:   But  a  tract  can  be  more  than 
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one  lot. 

PARTICIPANT  (female):   Yes. 

PARTICIPANT:   That's  the  problem.   We're 
looking  for  a  lot  12,  I  think. 

PARTICIPANT  (female):   --  (Inaudible.)  -- 
lot  12. 

PARTICIPANT  (female):   Well,  this  says  lot 
two.   So  maybe  I'm  wrong,  Jane.   Maybe  it  is  lot  12. 

But  the  bottom  line  is  IDC  deeded  this 
thing  over  -  - 

PARTICIPANT:   --  (Inaudible.)  -- 

PARTICIPANT  (female):   No,  but  I  looked 
for  it.   It  might  be  in  Randy's  records. 

PARTICIPANT:   --  (Inaudible.)  -- 

PARTICIPANT  (female):   That  might  be  in 
Randy's  records. 

PARTICIPANT:   Wait  a  minute.   I  think  I 
know  exactly  where  it  is.   I'll  be  right  back. 

PARTICIPANT  (female):   So  the  warranty 
deed  was  from  Commercial  National  to  Madison 
Financial  or  it  was  from  the  commercial  paper  company 
or  -  -  who  was  the  first  warranty  deed  from? 
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PARTICIPANT  (female):   Industrial 
Development  Company,  IDC. 

PARTICIPANT  (female):   Okay. 

PARTICIPANT  (female):   That's  the  same 
people  that  sold  the  property  to  Seth  Ward,  Madison 
Financial  for  --  (Inaudible.)  --  And  with  that  I'm 
sure  they  paid  off  their  loan  at  Union  Loan  Banlc. 

PARTICIPANT  (female):   Yeah.   Uh  huh. 

PARTICIPANT  (female):   But  the  other  crazy 
thing  about  this  --  and  when  Mike  comes  back  we'll 
get  into  this  a  little  bit  --we  think  we  have  a 
theory  of  what  the  D&H  --  (Inaudible.)  --  William 
Darby  and  Web  Hubble. 

PARTICIPANT  (female):   Well,  I've  looked 
through  all  of  the  assets  that  were  in  existence  at 
the  lifting  of  assets  in  existence  at  the  time  of  the 
revolution  and  there's  nothing  in  there  for  D&H 
Construction . 

PARTICIPANT  (female) :   Okay. 

PARTICIPANT  (female):   And  I've  got 
another  one  that  I'm  going  through  right  now  in  which 
that's  not  showing  up  either. 
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PARTICIPANT:   --  (Inaudible.)  -- 

PARTICIPANT  (female):   No.   April  too.   I 
know  she  was  in  town.   --  (Inaudible.)  -- 

PARTICIPANT  (female):   --  (Inaudible.)  -- 

PARTICIPANT  (female) :   Close  the  door. 

PARTICIPANT  (female):   I  thin)c  this  is  -- 
{ Inaudible . )  -  - 

PARTICIPANT  (female) :   But  they  even  got 
her  on  the  investigation  --  (Inaudible.)  -- 

PARTICIPANT  (female):   That's  what  I  mean. 
I  would  like  to  know  if  there  was  somebody  that  I 
could  go  to  to  say  'Excuse  me,  but  who  exactly  will 
be  handling  the  telephone  call  from  the  New  York 
Times  or  the  Post  or  whomever  when  they  call  to  find 
out  why  the  attorney  who  made  the  initial  decision  in 
the  first  place  is  now  completing  the  review  of  those 
decisions.'   I'm  sure  as  hell  now  going  to  answer 
that  question. 

PARTICIPANT  (female):   Did  Richard  tell 
you  he  went  on  the  record  as  protesting  -- 

PARTICIPANT  (female) :   Yes,  he  did. 

PARTICIPANT  (female) :   Okay.   The 
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impression  I  got  from  Richard  in  discussions  I  had 
with  him  since  then  is  that  --  (Inaudible.)  --  and 
everybody  else  have  specifically  pointed  her  off  in 
one  moral  direction  and  have  told  her  'You  go  check 
out  Whitewater  and  Whitewater  only.'   And  since  it's 
very  difficult  to  take  Whitewater  --  (Inaudible.)  -- 
she  can  only  do  limited  damage,  and  that's  exactly 
the  way  Richard  put  it  to  me. 

PARTICIPANT  (female):   Well  -- 
PARTICIPANT  (female) :   So  she  left  me  a 
note  a  little  earlier  -- 

PARTICIPANT  (female):   She  didn't  even  get 
involved  in  the  --  (Inaudible.)  -- 

PARTICIPANT  (female):   Inconceivable. 
PARTICIPANT  (female):   All  right.   I  feel 
better  now. 

PARTICIPANT  (female):   I  agree  with  you. 
And  I'll  tell  you  something  I  said  to  --  (Inaudible.) 
--a  little  while  ago  too.   This  letter  from  Roger 
Altman  to  Al  D'Amato  --  have  you  seen  it? 

PARTICIPANT  (female):   I  haven't  seen  that 
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it  to  you, 


PARTICIPANT  (female):   May  I?   I'll  read 

PARTICIPANT  (female):   Please  do. 
PARTICIPANT  (female):   "On  January  11 
and  25  you  wrote  to  me 
concerning  the  statute  of 
limitations  relating  to  Madison 
Guaranty  Savings  and  Loan. 
While  I  assure  you  that  the 
Resolution  Trust  Corporation  is 
conducting  a  thorough  review  of 
the  potential  civil  claims  it 
possesses  as  a  result  of  the 
failure  of  Madison,  the  RTC  is 
of  course  mindful  of  the 
impending  February  28 
anniversary  date  of  the  federal 
takeover  of  Madison. 

If  such  claims  do  exist 
the  RTC  will  vigorously  pursue 
all  appropriate  remedies  using 
standard  procedures  in  such 
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case,  which  could  include 
seeking  --  (Inaudible.)  -- 
statute  of  limitations.   As  you 
know,  the  barriers  presented  by 
the  expiration  of  the  statute 
of  limitations  in  m.any  cases 
has  been  ameliorated  by  the 
extension  of  the  Financial 
Institution  Reform  Recovery 
Enforcement  Act  of  '89. 
Statutes  in  the  RTC  Completion 
Act.   The  Act  has  afforded  the 
RTC  an  opportunity  to 
investigate  further  any  civil 
claims  which  may  be  asserted 
against  individuals  or  entities 
associated  with  Madison 
Guaranty  for  fraud,  intentional 
misconduct  resulting  in  unjust 
enrichment  or  intention 
misconduct  resulting  in 
substantial  loss  to  the 
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1  institutions . 

2  As  you  know,  the  RTC ' s 

3  jurisdiction  is  solely  as  to 

4  civil  claims.   Any  potential 

5  criminal  matters  are  within  the 

6  jurisdiction  of  the  Justice 

7  Department.   Sincerely,  Roger 
Altman . " 

9  I             PARTICIPANT  (female):   Well,  excuse  me, 

10  I  but  when  you've  done  the  statute  of  limitations  to 

11  I  five  years  on  December  the  28th  or  whenever  it  was 

12  I  that  he  signed  the  bill  and  February  28  is  the  next 

13  I  expiration  of  that  five  year  deadline,  and  the 

14  I  previous  deadline  was  three  years  then 

15  you  tell  me  how  much  work  you  can  get  done  in  that 

16  less  than  two  month  period. 

17  PARTICIPANT  (female):   You  can't,  Jane. 

18  And  the  key  phrase  in  here  to  me  was  "using  standard 

19  procedures  in  such  cases."   The  hoops  that  we  are 

20  jumping  through  right  now  are  anything  but  standard 

21  procedures.   The  very  fact  that  Washington  has  put 

22  together  a  "internal  review  team  to  come  down  here" 
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PARTICIPANT  (female) :   This  is  not 

standard  procedure. 

PARTICIPANT  (female):   Not  even  close. 

PARTICIPANT  (female):   Well,  somebody 
called  me  yesterday  who  was  home  sick  to  let  me  know 
that  D'Amato  was  on  C-SPAN  ranting  and  raving  about 
the  non-cooperation  from  the  RTC . 

PARTICIPANT  (female):   Richard  said  the 

same  thing. 

PARTICIPANT  (female):   He  needs  to  go  back 

and  review  his  vote  and  review  the  way  that  they 

structured  the  legislation  because  this  is  the  body 

that  created  the  problem,  if  there  is  a  problem. 

PARTICIPANT  (female):   Well,  the  bottom 

line  in  the  statute  of  limitations  --  (Inaudible.)  -- 

for  Madison  would  have  expired,  what?  two  years  ago 

this  February. 

PARTICIPANT  (female):   Right. 

PARTICIPANT  (female):   So  we  didn't  look 
at  it  from  a  civil  standpoint  for  two  years. 

PARTICIPANT  (female):   Right. 
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PARTICIPANT  (female):   And  then  when  they 
enacted  the  --  (Inaudible.)  --  legislation  all  of  the 
sudden  we  have  a  tiny,  tiny,  little  window  -- 

PARTICIPANT  (female) :   Exactly. 

PARTICIPANT  (female):   --  that  doesn't 
even  give  us  breathing  room. 

PARTICIPANT  (female) :   Exactly. 

PARTICIPANT  (female):  But  unfortunately 
it  all  comes  --  (Inaudible.)  --  on  the  heels  of  the 
criminal  investigation. 

And  the  other  thing  that  irritates  me 
about  this  is  all  the  civil  cases  were  closed  out. 
-  (Inaudible.)  --  closed  the  bond  claim.   They  had 
closed  the  D&O  claim  and  decided  that  there  may  have 
been  merit  based  on  what  we've  seen  but  there  were  no 
assets.   So  why  spend  the  money  on  the  litigation? 

PARTICIPANT  (female):   Right. 

PARTICIPANT  (female) :   Which  would  have 
ridiculously  expensive. 

PARTICIPANT  (female):   Right. 

PARTICIPANT  (female):   And  in  the  third 
place,  they  had  already  sued  the  --  (Inaudible.)  -- 
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company  and  they'd  settled  for  a  million  bucks,  which 
is  a  hell  of  a  lot  less  than  the  six  million  which 
Ij  the  policy  was  and  --  (Inaudible.)  -- 

Fine.   End  of  discussion  on  the  civil 
side.   Everything's  closed  out.   The  only  thing  that 
was  left  open  was  the  criminal  side.   So  criminal 
comes  in  and  does  a  rather  thorough  job,  if  I  may  say 
so.   we  did  a  team  effort  and  got  this  thing  done  and 
we  had  to  draw  a  line  at  some  things  because  there 
was  such  excessive  fraud  at  this  --  (Inaudible.)  -- 
that  there  was  no  way  in  hell  we  were  going  to  be 
able  to  investigate  every  little  act  of  criminology 
that  we  happened  to  stumble  across,  and  there  was  a 
lot  of  it.   So  we  drew  a  line  at  which  ones  we  wanted 
to  do.   we  took  some  from  each  end  of  the  spectrum  -- 
the  little  ones  down  to  $50,000  and  the  big  ones  up 
to  eight-nine  million  and  everything  in  between.   We 
did  nine  --  what?  a  total  of  10  referrals. 

So  for  Susan  to  come  back  now  and  start 
screaming  and  jumping  up  and  down  and  the  very  idea 
that  because  this  criminal  investigation  has  caused 
such  a  brouhaha  for  PLS  to  get  back  in  the  middle  of 
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it  and  scart  issuing  the  directives  after  they  closed 
up  their  claims  --  I'm  sorry,  I  have  a  problem  with 
that . 

PARTICIPANT  (female) :   I  know. 

PARTICIPANT  (female):   And  then  for  them 
to  let  --  (Inaudible.)  --  come  down  here. 

PARTICIPANT  (female):   Yes.   I  feel 
exactly  the  same  way. 

PARTICIPANT  (female):   --  (Inaudible.)  -- 

PARTICIPANT  (female):   I  don't  know. 

PARTICIPANT  (female):   She's  the  one  who 
hired  the  Rose  firm. 

PARTICIPANT  (female) :   I  know. 

PARTICIPANT  (female):   Anyway,  I'm  sorry. 
I  got  off  track.   I  was  going  to  look  in  here.   Mike 
told  me  to  look  for  something.   Oh,  yeah. 
{ Inaudible . )  -  - 

Hello? 

PARTICIPANT:   Password,  please. 

( Laughter . ) 

PARTICIPANT:   Just  me. 

I  did  not  find  it.   I  thought  I  knew  where 
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it  was  because  I'd  seen  it  again  since  we  were 
looking  for  it  and  I  can't  find  it  again. 

PARTICIPANT  (female) :   I  do  have  the 
password  now.   I've  decided  what  it's  going  to  be. 

PARTICIPANT:   What? 

PARTICIPANT  (female):   Another  fine 
acronym. 

PARTICIPANT:   What? 

PARTICIPANT  (female) :   BOHICA. 

PARTICIPANT:   BOHICA? 

PARTICIPANT  (female) :   Uh  huh. 

PARTICIPANT:   What  does  that  mean? 

PARTICIPANT  (female) :   Bend  Over,  Here  It 
Comes  Again. 

(Laughter . ) 

PARTICIPANT  (female):   I  thin)c  that's  very 
appropriate  under  the  circumstances. 

We  were  just  ranting  and  raving  a  little 
bit  about  Al  D'Amato's  letter  --  or  Altman's  letter 
to  D'Amato.   And  the  fact  that  they've  allowed  Ms.  -- 

(Inaudible.)  --  to  come  down  here  and  -- 
( Inaudible . )  -  - 
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PARTICIPANT:   --  (Inaudible.)  -- 

PARTICIPANT  (fenale):   No. 

PARTICIPANT:   --  (Inaudible.)  -- 

PARTICIPANT  (female):   Yes. 
(Inaudible.)  -  -  If  I  get  the  call  from  -- 
(Inaudible.)  --  saying  'The  individual  who  originally 
hired  the  Rose  law  firm  is  now  conducting  the 
internal  review.   Can  you  explain  that  to  me?'   I'm 
going  to  say  'Well,  certainly.   --  (Inaudible.)  -- 

(Laughter . ) 

PARTICIPANT  (female):   And  I  thought  we'd 
refer  you  on  to  the  attorney  who  is  conducting  the 
review . 

PARTICIPANT  (female):   Which  would  be  -- 
( Inaudible . )  -  - 

(Laughter . ) 

PARTICIPANT  (female):   I  mean,  I'm  sorry. 
I've  always  had  very  good  feeling  for  her. 

PARTICIPANT:   --  (Inaudible.)  -- 

PARTICIPANT  (female):  No,  not  at  all. 
But  in  principle  I  just  don't  think  that  it  looks 
right . 
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PARTICIPANT:   I  agree. 

PARTICIPANT  (female):   Well,  this  property 
database  is  this  a  property  database  of  Madison 
properties? 

PARTICIPANT  (female):   No,  Ma'am.   It  is 


PARTICIPANT  (female) :   What  is  this 
property  database? 

PARTICIPANT  (female):   This  particular 
property  database  is  the  result  of  a  five  day  trip 
that  Randy  Nide  and  I  took  through  Arkansas  in  May  of 
last  year.   We  drove  from  county  to  county  and  went 
to  four  or  five  different  county  courthouses,  all  the 
way  down  from  Bulaski  County  to  the  county  south  of 
there  --  I  can't  remember  which  one  it  is  --  all  the 
way  up  to  --  (Tnaudible.)  --  which  is  the  county  seat 
of  Marion  County,  where  Whitewater  is. 

PARTICIPANT  (female):   Uh  huh. 

PARTICIPANT  (female):   And  we  pulled 
records.   We  went  in  specifically  looking  for 
documents  that  pertained  to  a  couple  of  the  referrals 
that  we  were  already  working  on  at  that  point.   But 
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as  we  went  through  and  we  found  other  documents  that 
pertained  to  McDougal  and  Madison  Financial  or 
Madison  Guaranty  or  any  of  the  other  target  suspects 
that  we  had  at  that  point  in  time,  like  Jim  Guy 
Tucker  or  Steve  Smith  or  either  of  the  McDougals  or 
people  like  that,  if  we  saw  stuff  like  that  just  at 
random  or  at  happenstance  as  we  were  going  through 
the  grantors  and  grantee  --  (Inaudible.)  --  or  the 
mortgages  or  the  financial  statements  we  copied  them. 
And  that's  --  this  database  is  a  cumulative  result  of 
everything  that  we  found  in  five  counties  and  copied. 

PARTICIPANT  (female):   So  why  was  this 
one?   Because  of  Madison  Financial's  connection,  is 
that  why  you  would  have  found  that? 

PARTICIPANT  (female):   Uh  huh.   Industrial 
Development  we  would  have  pulled  because  we 
recognized  it  just  as  part  of  Castle  Grande.   And 
although  we  weren't  doing  a  referral  on  Castle  Grande 
I  felt  the  need  to  understand  it  so  Randy  and  I 
pulled  a  certain  amount  of  documentation  relating  to 
it . 

PARTICIPANT  (female):   Okay.   So  the 
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1  bottom  line  here  is  at  some  point  there  was  a 

2  warranty  deed  from  --  a  warranty  deed  and  $30,000 

3  mortgage  from  Madison  Financial  to  D&H  construction. 

4  PARTICIPANT  (female) :   D&H  Construction. 

5  Right.   And  the  date  of  that  was  October  29th  of 

6  1985.   And  although  I  don't  have  the  mortgage  number 

7  here,  I  do  have  the  document  number  on  the  warranty 
deed  if  that  would  be  of  any  assistance  to  you  at 

9  I  all. 

10  PARTICIPANT  (female) :   Okay. 

11  PARTICIPANT  (female):   It's  8559642. 

12  I  PARTICIPANT  (female):   Document  number  on 

13  I  the  warranty  deed.   So  that  would  be  something  that 

14  I  the  county  would  have  -  - 

15  j  PARTICIPANT  (female):   You  bet.   That's 

16  I  the  document  number  recorded  on  the  document  at  the 

17  time  it  was  recorded  and  that's  how  it's  filed.   And 

18  it's  going  to  be  on  fiche  or  film.   It's  going  to  be 

19  on  film. 

20  PARTICIPANT  (female) :   Down  there. 

21  PARTICIPANT  (female):   Yes.   In  the 

22  Pulas)ci  County  courthouse,  which  is  where  that  was 
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1  pulled. 

2  PARTICIPANT  (female):   But  if  there  was  a 

3  mortgage  that  was  issued  by  Madison  Financial  to  D&H 

4  Construction  then  somewhere  in  the  boxes  of  files  on 

5  Madison  Financial  there  should  be  a  copy  of  this 

6  mortgage. 

7  PARTICIPANT:   There  could  be. 
PARTICIPANT  (female):   There  could  be.   It 

9  could  conceivably  be  -  - 

10  I  (Simultaneous  discussion.) 

11  I  PARTICIPANT:   We  have  all  the  records 

12  I  that  -  - 

13  j  PARTICIPANT  (female):   Right. 

14  PARTICIPANT  (female):   The  mortgage,  I 

15  think  --  Jane,  I'm  going  to  back  up  on  that.   The 

16  mortgage  I  think  was  for  Madison  Guaranty  to  D&H 

17  Construction.   They  made  them  the  loan  to  buy  the 

18  property  from  Madison  Financial.   And  10-1  Susan 

19  McDougal  got  a  commission  on  it. 

20  PARTICIPANT  (female) :   Madison  Guaranty 

21  made  a  loan  -  - 

22  PARTICIPANT  (female):   The  mortgage  loan. 
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PARTICIPANT  (female):   --  to  buy  it  from 
Madison  Financial. 

PARTICIPANT  (female):   Right.   And  that 
was  the  only  loan  that  --  that's  the  only  way  we 
found  any  evidence  of  a  loan  to  D&H  Construction, 
because  I  don' t  think  we  found  it  in  the  -  - 
(Inaudible.)  --  records,  and  I  believe  we  looked. 

PARTICIPANT  (female):   So  you  have  tried 
to  pull  everything  on  D&H  or  whatever? 

PARTICIPANT  (female):   Yes.   The  first 
time  you  raised  this  question  we  went  and  we 
revisited  some  of  the  records.   But  the  only  reason  I 
even  knew  what  the  Scott  Hamilton  addition  was 
because  of  this  database.   But  the  more  Mike  and  I 
talked  about  it  and  looked  at  the  Castle  Grande  stuff 
the  more  these  puzzle  pieces  are  beginning  to  fall  in 
place . 

And  I  told  her  our  theory,  Mike,  about 
what  D&H  might  stand  for. 

PARTICIPANT  (female):   There  wouldn't  have 
to  be  any  record  of  that  in  the  secretary  of  state's 
office,  right?  of  who  D&H  Construction  is? 


531 


37 


PARTICIPANT  (female):   Not  necessarily. 
If  it's  a  privately  owned  company  all  it's  got  to 
have  is  a  registered  agent  on  file  and  that's  it. 

PARTICIPANT  (female):   Okay.   Then  we 
don' t  know  who  -  - 

PARTICIPANT:   I  was  going  to  ask  you,  do 
you  remember  the  --  this  doesn't  have  anything  to  do 
with  --  (Inaudible.)  -- 

PARTICIPANT  (female) :   Okay. 

PARTICIPANT:   The  --  (Inaudible.)  -- 
Realty  Company  -- 

PARTICIPANT  (female) :   No.   I  tried  for 
two  or  three  days  to  find  out  who  that  was  too. 

PARTICIPANT:   --  (Inaudible.)  -- 

PARTICIPANT  (female) :   No. 

PARTICIPANT:   Okay.   --  (Inaudible.)  -- 

PARTICIPANT  (female):   It's  some  kind  of  - 
-  (Inaudible.)  --  entity.   The  attorney  who  handled 
that  transaction  is  Mike  Alstrum  of  RTC,  but  I  don't 
know  if  it  would  be  worth  a  call  to  him.   When  I 
asked  him  originally  he  didn't  know. 

PARTICIPANT:   He  didn't  know  either. 
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PARTICIPANT  (female):   Of  course,  that  was 

like  in  March  of  last  year.   And  I  think  I  called  the 
guys  down  at  FCI  and  they  were  the  ones  who  thought 
that  it  was  -  - 

PARTICIPANT:   Who  is  FCI? 
PARTICIPANT  (female) :   Financial 
Conservators,  Inc.   They  were  the  ones,  I  think,  who 
told  me  that  they  thought  that  --  (Inaudible.)  -- 
(Simultaneous  discussion.) 

PARTICIPANT  (female):   Well,  what  do  you 
think  I  should  do  about  this?   I  don't  really  know 
what  to  tell  these  guys.   I  mean,  for  sure  -- 

PARTICIPANT:   You  don't  know  anything. 
PARTICIPANT  (female):   Right.   But  see, 
I'm  the  one  who  is  on  record  telling  them  -- 
( Inaudible . )  -  - 

PARTICIPANT:   Well,  I  got  the  impression 
from  Kate  that  --  (Inaudible.)  --  and  he  didn't  know 
where  he  got  that. 

PARTICIPANT  (female) :   Okay. 
PARTICIPANT:   That  last  e-mail  I  got  from 
-  -  ( Inaudible . )  -  - 
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(Simultaneous  discussion.) 

PARTICIPANT  (female):   --  I  did  not  have 
any  documentation  to  back  that  up  and  that  I'd  have 
to  do  some  more  research  on  it.   He  took  it,  you 
know,  --  (Inaudible.)  --  I  don't  even  know  where  to 
begin  to  search  for  records  on  this.   If  you  guys 
haven't  come  up  with  anything  on  this  I'm  sure  I 
couldn' t . 

PARTICIPANT  (female):   Well,  I  think  the 
plac?  he  needs  to  start  is  he  needs  to  call  the 
county  courthouse  in  Pulaski  County  -  - 

PARTICIPANT  (female):   He's  been  there. 

PARTICIPANT  (female):   --  and  he  needs  to 
find  out  mortgage. 

PARTICIPANT:   Is  he  the  one  that  says  that 
it ' s  not  there? 

PARTICIPANT  (female):   Uh  huh. 

PARTICIPANT  (female):   Excuse  me? 
Eversaul  says  these  documents  don't  exist  in  Pulaski 
County? 

PARTICIPANT:   No.   Well,  he's  talking 
about  lot  12,  the  Scott  Hamilton  addition.   Not 
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necessarily  --  (Inaudible.)  -- 

PARTICIPANT  (ferrale):   Right.   This  is  lot 
two  that  we're  talking  about  here? 

PARTICIPANT  (female)  :   Jane,  let  me  bac)c 
up  on  this  one.   He  called  you.   Did  he  say  D&H 
Construction? 

PARTICIPANT  (female):   This  is  all  he  has: 
6100  Scott  Hamilton.   He  thinks  there's  a  warehouse 
on  it.   What  can  I  tell  him  about  it?   That's  all  he 
has.   He  thinks  that  Web  Hubble' s  the  borrower. 
That's  how  Web  Hubble  came  into  this.   He  thinks  that 
Web  Hubble  was  the  borrower  and  he  thinks  that  it  was 
refinanced  somewhere  along  the  line.   Well,  $30,000  - 

PARTICIPANT  (female):   They're  not  going 
to  refinance  a  commercial  warehouse  --  (Inaudible.)  - 


(Simultaneous  discussion.) 

PARTICIPANT:   $30,000  would  have  bought 
them  property  but  not  with  a  warehouse  on  it. 

PARTICIPANT  (female):   Right.   I  mean,  I'm 
guessing  that  any  subsequent  building  that  was  done 
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on  it  was  probably  financed  through  somebody  else 
maybe.   I  don't  know.   Or  it's  another  company  that 
there's  a  loan  to  that  --  (Inaudible.)  -- 

PARTICIPANT  (female) :   Wait  a  minute.   If 
this  refinanced  there's  a  connection  here  that  we're 
missing.   This  is  the  only  person  that  any  of  us  are 
aware  of  in  Little  Rock,  Arkansas  that  has  enough 
independent  wealth  to  literally  hold  a  mortgage  for 
somebody  or  refinance  something  for  somebody  if  he 
wanted  to. 

PARTICIPANT:   --  (Inaudible.)  -- 

PARTICIPANT  (female):   Seth  Ward. 

PARTICIPANT:   Seth  Ward,  yes. 

PARTICIPANT  (female):   Seth  Ward  has  great 
big  bucks  and  he  is  conveniently  well  funded  -- 
(Inaudible.)  --  father-in-law. 

So  he  might  want  to  go  back  --  Mr. 
Ingersal  might  want  to  go  back  and  question  Mr.  Ward 
as  to  whether  or  not  he's  involved  in  that  warehouse. 
But  we  can't  --  (Inaudible.)  -- 

PARTICIPANT:   Ward  would  have  been  the  one 
who  sold  it  to  them. 
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PARTICIPANT  (female):   If  that  property 
was  ever  purchased  or  sold  technically  there  has  to 
be  a  record  of  it  in  the  Pulaski  County  courthouse  lii 
Little  Rock.   He's  obviously  not  looking  in  the  right 
place.   If  he  says  he's  been  down  there  he's  probably 
jerking  your  chain. 

PARTICIPANT  (female):   Oh,  he's  been  down 
there.   I'm  positive  he's  been  down  there.   I  haven't 
talked  to  him  since  he's  been  to  the  courthouse.   I 
don't  know  what  he  tried  to  look  up  in  the  courthouse 
but . . . 

PARTICIPANT  (female):   Well,  I've  been  to 
the  courthouse  and  the  gal  that  runs  that  thing  down 
there  knows  those  records.   It's  really  good  because 
you  can  give  her  a  street  address  and  she'll  say 
'Okay,  boom.   Here's  what  the  legal  description  is 
going  to  be. '   Or  if  you  have  a  street  address  you 
can  go  and  look  up  the  address  and  it  will  cross 
reference  you  to  the  legal  description,  which  will 
cross  reference  you  to  where  the  mortgage  is. 

PARTICIPANT:   We  used  to  call  her  and  have 
her  cross  reference  the  street  address. 
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PARTICIPANT  (female):   Okay.   Can  you  give 
me  the  street  address? 

PARTICIPANT:   6100  -- 

PARTICIPANT  (female):   6100  Scott 
Hamilton . 

PARTICIPANT  (female):   Are  you  saying 
that's  the  street  address? 

PARTICIPANT  (female):   Uh  huh.   That's 
what  he's  given  me. 

PARTICIPANT  (female):   All  right.   I'll 
call  -- 

PARTICIPANT  (female):   I  don't  know  where 
this  lot  12  came  in. 

PARTICIPANT:   That's  something  Kay  told 
me,  I  think.   That  he  --  that  Phil  had  gone  back  and 
asked  Ingersal  on. 

PARTICIPANT  (female):   I  mean  I  don't  know 
if  the  legal  description  will  describe  it  as  lot  12. 

(Simultaneous  discussion.) 

PARTICIPANT  (female):   I  think  what  Jenny 
is  going  to  come  back  and  tell  me,  if  I  give  her  that 
much  she'll  probably  come  back  and  tell  me  what  his 
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is.   Range  12,  township  --  (Inaudible.)  -- 

PARTICIPANT  (female):   Well,  if  it  is  then 
we  are  talking  about  -  - 

PARTICIPANT  (female):   Apples  and  apples. 

PARTICIPANT  (female):   If  it's  6100  Scott 
Hamilton  addition  --  if  it  is. 

PARTICIPANT-  (female)  :   Yes? 

PARTICIPANT:   --  (Inaudible.)  -- 

PARTICIPANT  (female):   You  are  such  a  pain 
in  the  butt  some  days. 

PARTICIPANT:   I  know.   Today's  one  of 
those  days. 

(Simultaneous  discussion.) 

PARTICIPANT  (female):   Needless  to  say,  it 
sounds  to  me  like  these  were  all  transactions  that 
were  concluded  far  in  advance  of  our  involvement, 
which  means  that  he  still  has  to  file  Freedom  of 
Information  requests  to  have  somebody  even  do  this 
research . 

PARTICIPANT:   Which  he's  done. 

PARTICIPANT  (female):   I  don't  think  he's 
filed  one  on  this  particular  property.   The  Wall 
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Street  Journal  filed  a  formal  request  for  a  listing 
of  all  of  the  assets  from  Madison  Guaranty. 

PARTICIPANT:   He  was  going  to  give  me  his 
-  (Inaudible.)  --  request.   I  remember  she  did  say 
that  this  particular  one  isn't  done. 

PARTICIPANT  (female):   Did  they  stipulate 
a  time  frame  in  that  period? 

PARTICIPANT  (female):   On  the  -- 
( Inaudible . )  -  - 

PARTICIPANT  (female):   Uh  huh. 

PARTICIPANT  (female):   No.   They  can't 
stipulate  a  time  frame.   We're  supposed  to  respond  to 
every  single  thing  within  10  days. 

PARTICIPANT  (female):   Oh,  no,  no,  no. 
I'm  sorry.   I'm  misstating  my  question. 

PARTICIPANT:   Target  area. 

PARTICIPANT  (female):   Target  time  frame 
as  far  as  which  assets  during  what  time  frame. 

PARTICIPANT  (female):   Oh.   I  don't  thinlc 
so. 

PARTICIPANT:   That's  the  thing  Phil's 
trying  to  get  out  of  Ingersal  now. 
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PARTICIPANT  (female) :   Okay. 
PARTICIPANT:   Give  us  a  better  legal 
description  or  give  us  a  time  frame  of  when  you  think 

a  loan  was  made. 

PARTICIPANT  (female):   Right.   Because 
he's  done  nothing.   He's  just  coming  at  us  with  this 

address . 

PARTICIPANT  (female):   Well,  okay.   Let's 
leave  it  like  it  is  right  now.   Let  me  call  Jenny  and 

see  -  - 

PARTICIPANT  (female):   That  would  be 

great . 

PARTICIPANT  (female):   --  what  kind  of  a 
legal  description  I  can  get  from  her  based  on  that 
address.   --  (Inaudible.)  --  and  if  they  do  maybe  by 
then  we  can  come  up  with  something.   Because  all 
we've  got  right  now  is  D&H  Construction  and  a  $30,000 
mortgage.   And  if  he  thinks  that's  a  commercial 
warehouse  there's  no  way  in  hell  $30,000  bucks  is 
going  to  buy  a  commercial  warehouse. 

PARTICIPANT  (female):   Right.   Right. 
PARTICIPANT:   What's  he  trying  to  find 
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out? 

PARTICIPANT  (female):  He's  trying  to  find 
out  if  Web  Bubble's  connected  with  this.  That's  what 
I  think;  he's  trying  to  find  out. 

PARTICIPANT:   He  thinks  the  H  is  Hubble? 

PARTICIPANT  (female):   He  doesn't  know  -- 

PARTICIPANT  (female):   Mike  and  I  have  a 
theory  about  that  one.   We  think  the  D&H,  if  in  fact 
Hubble  is  involved  --  and  we  have  no  proof,  this  is 
just  theory  --  it  could  be  a  combination  of  Web 
Hubble  and  William  Darby.   William  Darby  was  very 
tied  up  in  the  Madison  and  the  Darby  loan. 

PARTICIPANT:   Darby  was  a  fried  of  -- 

PARTICIPANT:   If  you  get  someone  we  can 
find  out  who  holds  title? 

PARTICIPANT  (female):   It  just  so  happens 
that  I  happen  to  be  very  tight  with  the  gal  in  the 
county  clerk's  office  that  runs  the  records 
department  there.   So  if  I  call  Jenny  and  I  give  her 
a  street  address  she  can  probably  give  me  the  legal. 

(Simultaneous  discussion.) 

PARTICIPANT  (female):   Yes.   I'm  sure  we 
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can  find  out  who  holds  title  now. 

PARTICIPANT:  3o    can  he. 

(Simultaneous  discussion.) 

PARTICIPANT:   What  he's  asking  for  is  not 
what  you  think  he's  asking  for. 

PARTICIPANT:   Right. 

(Simultaneous  discussion.) 

PARTICIPANT  (female):   He  doesn't.   But  I 
think  he  thinks  he's  asking  me  for  something  else  but 
I'm  not  understanding  what  he's  asking  for,  and 
apparently  neither  is  --  (Inaudible.)  --  and  anybody 
else  . 

PARTICIPANT  (female):   Well,  maybe  he's 
going  for  some  of  the  conclusions  that  Mike  and  I 
have  already  come  to.   Because  it's  real  interesting, 
Richard,  it  seems  that  all  the  adjacent  property  to 
what  Industrial  Development  Company  owned  and  then 
sold  as  Castle  Grande  to  Madison  Financial  -- 
(Inaudible.)  --  all  the  adjacent  property  was  owned 
by  International  Paper  Company.   And  a  large  chuck  of 
that  is  what  McDougal  purchased  without  -  -  allegedly 
without  the  Clinton's  knowledge  for  Whitewater 
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Development.   Well,  smack  in  the  middle  of  all  of 
this  tangle  --  (Inaudible.)  --property  falls  the 
Scott  Hamilton  addition.   Because  it's  in  the  same 
range  and  township  as  all  the  other  IPC  property  that 
they  bought  and  sold. 

PARTICIPANT  (female):   So  the  Scott 
Hamilton  addition  is  something  completely  different 
from  the  Scott  Hamilton  street? 

PARTICIPANT  (female):   I  don't  know. 
That's  what  I've  got  to  find  out  from  Jenny. 

PARTICIPANT:   I  would  assume  it's  in  the 
same  addition. 

PARTICIPANT  (female):   If  I  call  Jenny  -- 
I  know  what  to  ask  her.   If  I  call  her  and  say  'Is 
there  a  Scott  Hamilton  Street  in  Little  Rock  -- 

PARTICIPANT:   There  is. 

PARTICIPANT  (female):   Okay,  fine.   That's 
the  first  question. 

PARTICIPANT:   I  called  Don  Sipers  because 
he  lives  in  Little  Rock. 

PARTICIPANT  (female):   Well,  if  I  call 
Jenny  and  say  'How  long  does  it  run?   What  part  of 
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town  is  it  in?   Does  it  run  through  this  range  and 
this  township?   Is  it  part  of  the  legal  description 
of  Scott  Hamilton?' 

PARTICIPANT:   An  awfully  long  street  to 
get  out  to  Whitewater,  wouldn' t  it? 

PARTICIPANT  (female):   --  (Inaudible.)  -- 

Richard,  what  was  that  that  you  showed  me 
when  I  originally  asked  you  about  this  -- 

PARTICIPANT:   It  was  the  picture  that  you 


gave  me . 


PARTICIPANT  (female):   --  (Inaudible.)  - 
PARTICIPANT:   You  had  a  grid.   You  had  a 


grid , 


PARTICIPANT  (female) :   I  had  the  grid.  I 
had  the  mortgage.   And  I  showed  all  that  to  you  and  I 
haven't  found  it  since  then  because  I  think  I  gave 
you  my  copy. 

PARTICIPANT:   And  I  went  and  showed  it  to 
Jane  but  I  brought  it  back  down. 

PARTICIPANT  (female) :   What  the  hell  did 
you  do  with  it  when  you  brought  it  back  down. 

PARTICIPANT:   I  laid  it  on  your  desk. 
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PARTICIPANT:   Oh,  that  was  a  fatal 
mistake . 

{ Laughter . ) 

PARTICIPANT  (female):   You're  responsible. 
You  get  Bob  to  check  the  files  and  see  if  you  still 
have  that  because  I  haven't  been  able  to  find  that 
D&H  mortgage  since  that  day. 

PARTICIPANT:   I  brought  it  back. 

PARTICIPANT  (female):   I  don't  have  it. 
I've  gone  through  everything  and  I  --  (Inaudible.)  -- 


PARTICIPANT  (female):   The  only  file  -- 
and  I'm  compulsive  about  this.   The  only  file  I  would 
have  put  it  in  is  right  here  in  my  lap  and  it's  not 
in  there. 

PARTICIPANT:   I  just  laid  it  on  your  desk. 

PARTICIPANT  (female):   That  was  a  fatal 
mistake,  you  know  that.   You  see  what  my  desk  looks 
like. 

PARTICIPANT:   --  (Inaudible.)  -- 

PARTICIPANT  (female):   I  imagine  Jenny 
probably  could. 
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1  PARTICIPANT:   --   (Inaudible.)  -- 

2  PARTICIPANT  (female):   I'll  call  her  and 

3  see  what  she  says. 

4  PARTICIPANT  (female):   Thanks. 

5  PARTICIPANT  (female):   Meanwhile,  if  you 

6  all  will  excuse  me,  I'm  still  having  a  little  bit  of 

7  I  leftover  from  yesterday.   I  have  to  make  a  -- 
(Inaudible.)  --  thank  you  very  much. 

9  I              (Simultaneous  discussion.) 

10  I  PARTICIPANT  (female):   Jane,  give  me 

11  tomorrow  to  get  a  hold  of  Jenny  since  it's  getting  so 

12  late.   I'll  let  you  know. 

13  I  (Simultaneous  discussion.) 

14  (End  of  side  1  of  tape.) 

15  PARTICIPANT  (female) :   Note  to  self  on 

16  Darnell  Development  Corporation.   I  need  to  get  back 

17  j  to  Jane  --  (Inaudible.)  --on  this  about  this 

18  I  $300,000  loan  to  Darnell  and  Hale.   I  also  need  to 

19  I  look  at  this  Crim  family  tree  in  the  documents  that 

20  Jane  gave  me.   And  I  need  to  review  the  rest  of  these 

21  Darnell  documents.   I  need  to  remember  to  pull  a  loan 

22  file  on  Darnell  Development  and  see  if  we  have  any  -  - 
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(Inaudible.)  --  We  should  at  least  have  a  copy  of 
it.   And  see  what  I  can  track  down  on  the  10  percent 
commission  to  Susan  McDougal . 

In  addition,  I  also  want  to  go  back  and  -- 
this  just  triggered  it  -  -  I  want  to  look  at  the 
check  between  Wilson  and  McDougal  and  the  ties  to 
Cantebello  on  that.   More  on  this  later. 

Wilson,  as  it  turns  out,  is  evidently  one 
of  the  principals  of  the  Central  Bank  &  Trust,  that 
actually  purchased  Madison  Guaranty  and  turned  it 
into  Central  Bank  &  Trust.   There  is  quite  a  bit  of  a 
relationship  there  between  Jim  McDougal  and  Bob 
Wilson  and  I  think  I  need  to  have  another  look  at 
that  and  see  if  it's  anything  worthy  of  turning  over 
to  the  IG.   I  think  something's  already  been  sent  to 
IG  about  this  but  I'm  not  positive  so  I  need  to  go 
back  and  track  it  down. 

( Pause . ) 

PARTICIPANT  (female):   Whether  under 
normal  circumstances  we  would  be  so  preoccupied  with 
Whitewater  I  don't  know  but,  you  know,  because  that's 
the  catch  word  and  everything  --  (Inaudible.)  --  they 
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1  seem  to  ask  and  ask  and  ask  -- 

2  PARTICIPANT  (female):   That  seems  to  have 

3  become  a  catch-all  phrase. 

4  PARTICIPANT  (female) :   Yeah. 

5  But  I  think  that  somehow  or  other  we're 

6  going  to  have  to  -  -  this  group  eventually  is  going  to 

7  have  to  make  some  kind  of  statement  about  whether  or 
not  there  is  any  loss  to  Madison  by  virtue  of 

9  K  Whitewater.   Because  everybody  --  (Inaudible.)  -- 

10  y  they  had  no  loan  there  so  that  crosses  off  the  most 

11  obvious  choice.   And  you  know  better  than  I  do,  so 

12  I  many  checks  went  in  and  out  of  there  that  it's  hard 

13  to  say  exactly  what  happened  in  that  checking 

14  account. 

15  I  What  I  should  have  brought  along  and 

16  didn't  was  Gary  had  given  me  a  kind  of  a  ledger  --  or 

17  not  a  ledger  but  a  statement  of  debits  and  credits 

18  from  Whitewater.   And  he  also  had  found  this  by  the 

19  time  I  got  here  --  he  had  one  folder  of  material 

20  that  -- 

21  PARTICIPANT  (female):   --  (Inaudible.)  -- 

22  right  here. 
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PARTICIPANT  (female) :   Okay. 

He  had  one  folder  of  material  that  had 
these  work  papers  in  it.   It  happened  to  be  from 
Maple  Creek  Farm.   So  my  first  question  is  is  there 
anything  else  like  this,  this  kind  of  a  listing  for 
the  other  projects. 

PARTICIPANT  (female):   --  (Inaudible.)  -- 

PARTICIPANT  (female) :   Now,  the  thing  is, 
looking  at  the   -  and,  of  course,  I  didn't  bring 
along  the  chart  that  --  (Inaudible.)  -- 

(Simultaneous  discussion.) 

PARTICIPANT  (female) :   On  the  sheet  that 
Gary  had  given  me,  and  for  all  I  know  --  (Inaudible.) 

-  it  shows  money  in  and  out  of  the  Whitewater 
checking  account.   When  I  look  at  it  --  the  problem 
is  that  the  date  --  this  is  1985  but  it  doesn't 
really  show  when.   I  can  see  on  there  that  in  April 
of  '85  Whitewater  wrote  a  $30,000  check  to  McDougal 
and  there  are  notes  in  there  about  it  becoming  a 
cashier's  check  and  then  who  knows  what  happened  to 
it  . 

PARTICIPANT  (female):   Well,  we  all  know 


550 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 


56 

what  happened  to  it  after  it  became  a  cashier's 
check . 

PARTICIPANT  (female) :   What? 

PARTICIPANT  (female):   We  subsequently 
found  out  --  (Inaudible.)  --  ongoing  investigation. 
After  McDougal  put  that  $30,000  --  he  voted  himself, 
or  Madison  Financial  gave  him  a  $30,000  bonus  -- 
(Inaudible.)  --  previous  years  performance  with 
Madison  Financial.   So  he  too)c  that  $30,000  and  he 
told  Greg  Jones,  who  was  the  CFO  at  the  time,  to 
deposit  it  directly  in  my  lawyer's  account  --  which 
he  did.   At  the  time  that  deposit  was  made 
Whitewater's  account  was  overdraw  to  the  tune  of 
almost  $28,000. 

PARTICIPANT  (female) :   Oh,  okay. 

PARTICIPANT  (female):   Where  the  28,000 
had  gone  or  what  caused  the  $28,000  overdraft  in  the 
account  was  a  check  that  had  been  written  for  a 
cashier's  check  to  Madison  Guaranty  and  that 
cashier's  check  for  $30,000  was  made  payable  to 
Earthmovers  --  excuse  me.   It  was  made  payable  to  -- 
I'm  trying  to  think  --  It  was  endorsed  by 


551 


57 


Earthmovers,  Inc.  but  there  was  no  payable  to 
Earthmovers,  Inc.   It  was  endorsed  by 
J.W.  Fulbright  -- 

PARTICIPANT  (female) :   Oh. 

PARTICIPANT  (female):   --  and  deposited  to 
Riggs  National  Bank,  Washington,  D.C.   That's  what 
caused  the  overdraft.   So  McDougal  had  Madison 
Financial  give  him  a  bonus  for  $30,000,  which  they 
put  in  to  cover  the  overdraft. 

PARTICIPANT  (female):   Well,  I  guess  then 
I  don't  know  --  maybe  -- 

PARTICIPANT  (female) :   You  want  to  know 
how  the  --  (Inaudible.)  --  development  ties  in? 

PARTICIPANT  (female):   Now,  this   -  is 
this  account  -  -  this  account  must  have  been  at 
Madison  --  the  account  --  I  guess  I'm  confused.   When 
you  say  Madison  Financial  gave  him  a  bonus  then  is  it 
appropriate  to  think  that  this  entry  in  here  is 
related  to  that?   Or  maybe  not. 

PARTICIPANT  (female):   I  don't  think 
there's  any  relationship.   That  is  a  copy  of  a  piece 
of  documentation  that  I  found  in  the  files  that 
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belonged  to  Ray  Young,  who  is  Che  former  CFO  of  both 
Madison  Guaranty  and  Madison  Financial  . 

That's  just  a  ledger  sheet  that  -- 
(Inaudible.)  --  It  appeared  that  he  had  done  them  on 
some  of  the  other  Madison  Financial  Developments  in 
addition  to  Maple  Creek  Farms.   But  that  is  the  only 
place  I  saw  any  tie  to  Whitewater  Development  per  se. 
And  it  made  no  sense  why  they  would  zap  Whitewater 
$30,000  for  an  engineering  survey  on  property  that 
Whitewater  had  no  technical  or  legal  ties  to  that  we 
could  find. 

PARTICIPANT  (female) :   Yeah.   Okay.   So 
you've  already  looked  into  this  and  --  I  looked  at 
the  one  folder  that  was  there  and  I  didn't  see  any 
other  Whitewater  entries  so  I'm  assuming  what  you're 
saying  is  that  is  it  in  terms  of  these  kind  of  ledger 
sheets.   Yeah.   Okay.   Yeah. 

See,  it's  that  kind  of  crap  that  --  and 
the  thing  of  it,  I  don't  know  if  it  gets  us  to  an 
answer  or  not  because  obviously  this  money  could  go 
into  Whitewater  and  then  money  came  out  of  Whitewater 
so  what  you  end  up  net  at  the  end  is  still  a  question 
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mark . 

I  think  if  they  can  say  it  honestly,  the 
head  people  --  Jack  Ryan  and  Ellen  Kulka,  would  like 
to  be  able  to  say  'Whitewater  did  not  cause  a  loss  to 
Madison.'   We  don't  know,  you  know,  what  Fiske  is 
going  to  find  and  we  don't  offer  any  opinion  on  it. 
But  the  problem  is  nobody  has  been  able  to  say  to 
Ryan  and  Kulka,  'Sure,  say  that,  that's  fine.' 
Because,  you  know,  even  though  Whitewater  did  not 
have  a  loan  it's  been  these  kinds  of  things  that  mean 
there  was  a  loss  that  is  hidden  so  that... 

I  don't  know  if  there's  any  other  way  to 
research,  you  know,  whether  --  and  I'm  sorry  to  ask 
the  same  question  that  I'm  sure  others  have  asked  -- 
did  Whitewater  cause  a  loss.   How  we  could  get  to  a 
more  definitive  answer.   I  mean,  I  guess  from  -- 

(Inaudible.)  --  I  looked  at  them  quickly  and  I'm  sure 
you're  much  more  into  them  but  --  (Inaudible.)   - 
more  research  is  needed  to  trace  proceeds.   So  would 
you  assume  that  the  special  prosecutor  is  probably 
out  trying  to  trace  the  end  of  the  Whitewater  -- 

( Inaudible .  )  -  - 
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1  PARTICIPANT  (female):   Based  on  what  Mr. 

2  Fisk  has  said  to  the  press,  which  is  absolutely 

3  nothing,  you  and  I  are  in  the  same  boat  on  that  one. 

4  PARTICIPANT  (female) :   Yeah. 

5  PARTICIPANT  (female):   I  have  no  idea  what 

6  he' s  doing . 

7  All  I  know  at  this  juncture  is  what  the 

8  allegations  were  --  (Inaudible.)  -- 

9  I  PARTICIPANT  (female) :   Yeah. 

10  I  PARTICIPANT  (female) :   And  Whitewater 

11  I  development  was  a  part  of  a  whole.   There  were  12 

12  tt  McDougal  controlled  entities  --  and  I'm  calling  them 

13  I  McDougal  controlled  because  I  don't  know  how  much 

14  control  is  exerted  over  any  of  these  other  entities 

15  by  any  of  McDougal ' s  partners.   I  know  that  some 

16  I  money  came  in  and  out  and  went  to  various  parties  -- 

17  I  Keith  Smith,  Jim  Guy  Tucker  --  and  it's  real 

18  difficult  to  take  Whitewater  as  one  piece  of  this  -- 

19  (Inaudible.)  -- 

20  PARTICIPANT  (female):   Yes.   That's  a  good 

21  point.   That's  a  good  point. 

22  PARTICIPANT  (female):   We're  trying  to 
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isolate  one  microbe  out  of  an  amoeba  and  it  doesn' t 
work . 

PARTICIPANT  (female):   Yeah.   That's  a 
good  point.   That's  a  good  point.   And  that's 
contrary  to  the  way  McDougal  ran  the  bank.   He  was 
purposefully  commingling  all  the  funds. 

PARTICIPANT  (female):   I  believe  he  was 
purposefully  commingling  the  funds.   And  I  will  tell 
you  my  assessment  of  the  facts  based  on  what  Jim 
McDougal  did  this  and  the  chronic  overdraft  situation 
that  I  found  to  be  absolutely  pervasive  -  - 

PARTICIPANT  (female):   Yeah.   Yeah. 

PARTICIPANT  (female):   --  throughout  the 
entire  institution,  from  small  DBAs  to  huge  accounts, 
like  Cantebello  or  Madison  Financial  overdrafts 
that's  referenced  in  --  (Inaudible.)  --  for  $2.7 
mill  ion. 

PARTICIPANT  (female):   Yeah. 

PARTICIPANT  (female):   It  ran  the  gamut. 
He  was  absolutely  indiscriminate  about  what  he 
approved  and  what  he  didn't  approve.   He  let  checking 
accounts  go  into  the  red  on  a  regular  basis, 
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including  his  own  which  was  overdrawn  at  times  by 
$200,000. 

PARTICIPANT  (female) :   Yeah.   Yeah. 

PARTICIPANT  (female):   So  from  that 
standpoint  I  know  that  Whitewater  over  a  six  month 
period  paid  $70,000  in  checks,  the  large  majority  of 
them  going  to  the  bank  for  what  appeared  to  be,  if  I 
am  to  believe  the  notation  in  the  memo  -  - 
(Inaudible.)  --  payments  on  real  estate  that  the 
development  had  purchased.   And  if  that's  the  case 
then  of  $70,000  worth  of  checks  that  were  written  in 
the  six  month  period  of  time  over  $60,000  of  those 
checks  were  drawn  on  insufficient  funds. 

PARTICIPANT  (female):   Right. 

PARTICIPANT  (female):   I  mean  you  can  -- 

PARTICIPANT:   Right.   That's  a  loan. 
That's  an  unsecured  loan. 

PARTICIPANT  (female):   It's  an 
unauthorized  loan,  that's  absolutely  right.   And  if 
you  make  an  unauthorized  loan  like  that  --  and  that's 
a  six  month  period,  April.   I  had  no  way  of  knowing 
exactly  what  the  check  --  (Inaudible.)  --  did  over  a 
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two  year  period  of  time. 

PARTICIPANT  (female):   Yes. 

PARTICIPANT  (female):   And  if  I  went  bac)c 
and  loo)ced  at  all  the  available  --  (Inaudible.)  --  we 
have  on  this  and  we  put  the  man  hours  into  it  that 
are  going  to  actually  take,  which  is  the  reason  I  can 
find  my  particular  --  (Inaudible.)  --  because  it 
would  have  been  counterproductive  to  do  otherwise  -- 

PARTICIPANT  (female) :   Yeah. 

PARTICIPANT  (female):   If  I  did  it  two 
years  I  can  almost  promise  you  that  the  money  coming 
in  and  out  of  that  account,  because  of  the  activities 
that  I  found  in  such  a  short  period  of  time,  would 
easily  exceed  $100,000  and  it  would  consistently  come 
out  of  an  account  that  --  (Inaudible.)  -- 

PARTICIPANT  (female) :   Yeah. 

PARTICIPANT  (female):  --  (Inaudible.)  -- 
checks  that  came  in  every  month  were  $284  and  that's 
it . 

PARTICIPANT  (female):   Huh. 

Well ,  I  wonder  -  - 

PARTICIPANT  (female):   If  you  want  me  to 
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1  sit  here  and  give  you  an  unequivocal  answer  to 

2  whether  or  not  Whitewater  caused  a  loss  I  can't  do 

3  it.   All  I  can  tell  you  is  what  I  found  in  -- 

4  (Inaudible.)  --  and  the  allegations  I  have  made  that 

5  yes,  I  believe  Whitewater  caused  Madison  a  loss  just 

6  by  virtue  of  the  DEA  account  and  the  dollar  amount  of 

7  the  unauthorized  loans  that  McDougal  approved  going 

8  out  through  his  corporation. 

9  I  PARTICIPANT  (female) :   Yes. 

10  I  PARTICIPANT  (female):   And  his  business 

11  I  partners  --  (Inaudible.)  -- 

12  I  PARTICIPANT  (female):   I  understood  from  - 

13  -  (Inaudible.)  --  and  I  don't  know  if  this  came  from 

14  you  or  came  from  --  (Inaudible.)  --  that  somebody  now 

15  has  the  ending  balance  on  Whitewater  --  (Inaudible.) 

16  --  I  don't  know  if  you  have  gotten  that. 

17  And  one  thing  that  --  (Inaudible.)  -- 

18  asked  me  to  do  -  -  I  guess  I  will  give  a  shot  at 

19  tomorrow  -  -  is  to  call  the  acquiring  institutions  and 

20  confirm  that,  you  know,  did  they  assume 

21  responsibility  for  that  account.   You  know,  at  this 

22  point  I'm  thinking  that  the  U.S.  attorney's  office  -- 
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(Inaudible.)  --  But  they  should  be  more  cooperative 
with  us  given  that  -- 

PARTICIPANT  (female):   Well,  at  their  end 
you  guys  have  an  available  resource  --  (Inaudible.)  - 
-  For  criminal  purposes  this  department  can  not  go 
out  and  say  --  (Inaudible.)  --  'Can  you  get  us  a 
subpena  on  this?'   We  can't  do  that.   In  criminal  we 
have  to  go  straight  to  the  U.S.  attorney's  office  and 
recommend  to  them  what  we  think  they  need  to  -  - 
(Inaudible.)  --   If  we  had  that  power  I  could  have 
answered  a  hell  of  a  lot  more  questions  -- 
( Inaudible . )  -  - 

PARTICIPANT  (female):   Sure. 

PARTICIPANT  (female):   But  we  don't. 

PARTICIPANT  (female) :   Yeah. 

PARTICIPANT  (female):   So  we  defer  to  the 
appropriate  authorities  and  the  appropriate 
authorities  and  the  appropriate  authorities  declined 
under  what  I  would  deem  to  be  extremely  questionable 
circumstances . 

PARTICIPANT  (female):   Yeah.   I  don't 
Itnow.   I  don't  know  what  to  say.   That  was  after  the 
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election? 

PARTICIPANT  (female):   When  the  referral 
was  declined? 

PARTICIPANT  (female):   --  (Inaudible.)  -- 

PARTICIPANT  (female):   The  first  referral? 

PARTICIPANT  (female):   Yes. 

PARTICIPANT  (female):   It  was  declined  in 
November  of  last  year  --  (Inaudible.)  -- 

PARTICIPANT  (female):  Oh.  It  was 
submitted  in  September  of  '92  and  declined  in 
November  of  --  (Inaudible.)  -- 

PARTICIPANT  (female):   But  again  I'll  go 
back  to  what  I  said,  it's  real  hard  to  take 
Whitewater  as  one  piece  out  of  the  pie. 
( Inaudible  .  )  -  - 

PARTICIPANT  (female):   That's  true.   I 
think  that's  very  true  --  (Inaudible.)  -- 

Well,  like  I  said,  I  feel  self  conscious 
asking  that  because  in  some  ways  it's  kind  of  a  silly 
question.   But,  you  know,  it's  the  kind  of  thing  that 
they're  looking  for  what  they  can  say.   And  I  do 
believe  they  want  to  say  something  honest.   I  don't 
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believe  at  all  and  I  don't  want  to  suggest  at  all 
that  they  want  us  to  reach  a  certain  conclusion.   I 
really  don't  get  that  feeling.   But  --  (Inaudible.)  - 
-  happier  than  others,  you  know,  because  it  would  get 
them  off  the  hock.   --  (Inaudible.)  -- 

PARTICIPANT  (female):   Well,  I  think  I 
understand  what  you're  saying  there  and  I'll  tell  you 
what  my  perspective  is  on  it .   I  will  produce 
whatever  answers  are  available  on  it. 

PARTICIPANT  (female):   Yeah.   That's 
right.   Yes. 

PARTICIPANT  (female):   And  funnel  them  up 
to  whoever  needs  them. 

PARTICIPANT:   Is  this  for  you?   I  left  you 
a  copy. 

PARTICIPANT  (female) :   As  far  as  what 
would  make  them  happier  with  a  response  they  would 
like  to  come  back,  I'm  sure,  with  the  politically 
correct  response.   But  the  bottom  line  to  me  is  I 
don't  know  that  they're  going  to  be  able  to. 

PARTICIPANT  (female):   Yes. 

PARTICIPANT  (female):   And  I'm  not  going 
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to  do  anything  to  facilitate  that. 

PARTICIPANT  (female):   No,  no,  no.   And  I 
want  to  make  -  - 

PARTICIPANT  (female):   And  I  tell  you  why 
I  say  this.   Here  is  my  logic  in  making  that  comment. 
The  loan  payments  that  came  out  of  the  Whitewater 
account  are  kited  funds.   And  I  say  kited  because  all 
these  other  little  companies  consistently  made 
deposits  into  the  Whitewater  account  whenever  there 
was  a  need  to  make  some  kind  of  a  mortgage  or  real 
estate  payment.   The  funds  that  came  into  Madison  out 
of  these  other  little  accounts  don't  exist.   The 
other  accounts  from  writing  checks  are  funds  they  did 
not  have . 

PARTICIPANT  (female):   Right. 

PARTICIPANT  (female) :   So  it  was 
absolutely  a  kite.   There  is  no  doubt  about  it. 

PARTICIPANT  (female):   Yeah.   Yeah. 

PARTICIPANT  (female):   Now,  if  you  are  in 
a  real  estate  partnership  with  somebody  and  you've 
got  200-some  odd  thousand  dollars  in  outstanding 
mortgages  and  bank  notes  that  you've  got  to  pay  and 
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you're  not  making  the  monthly  payments  on  them  and 
you're  assuming  your  business  partner  is,  and  if 
you're  not  putting  any  money  into  this  that  can  be 
documented  anywhere  -  -  and  I  say  this  from  the 
standpoint  of  all  these  people  collectively:  Steve 
Smith,  Jim  Guy  Tucker  and  Bill  and  Hillary  Clinton  -- 

you  have  to  assume  your  business  partner  is  making 
the  payments  for  you.   And  if  he's  making  the 
payments  for  you  that  is  to  your  benefit  if  you  are  a 
partner  in  that  corporation. 

PARTICIPANT  (female) :   Yeah. 

PARTICIPANT  (female):   And  if  you  know  his 
financial  circumstances,  you  know  his  savings  and 
loan  is  in  trouble  and  insolvent  and  you've  been  in 
business  with  him  for  a  long  time,  as  all  these 
people  had  been  -  - 

PARTICIPANT  (female):   Well,  I  don't  know 
that  the  insolvent  thing.   I  mean  that's  --  because  I 
can't  accept  --  it  depends  on  what  point  you  want  to 
say  that. 

PARTICIPANT  (female) :   Okay.   You  have  to 
look  at  --  I'm  basing  that  on  the  --  (Inaudible.)  -- 
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and  the  conclusions  that  they  drew  that  the  S&L  was 
in  deep,  serious  trouble  in  1985  can  not  be  disputed. 

PARTICIPANT  (female):   That's  true.   And  I 
guess  I  can't  accept  that  necessarily  Bill  Clinton 
had  the  federal  exam,  which  was  confidential. 

PARTICIPANT  (female):   Oh,  no.   I'm  not 
concluding  that  at  all.   I'm  just  saying  that  if  your 
business  partner  is  making  loan  payments  to  your 
benefit  -  - 

PARTICIPANT  (female) :   That  part  I  agree 
with. 

PARTICIPANT  (female):   --  then  you've  got 
to  question  if  those  loan  payments  were  being  made 
and  you're  assuming  that  your  business  partner  is 
ma)cing  them  and  you  }cnow  you're  not  putting  money 
into  it  --  what's  he  doing?   Taking  it  out  of  his 
pocket.   Because  if  it's  your  business  venture  you've 
got  to  know  what  kind  of  cash  flow  is  coming  in  and 
out  of  that  venture.   You  can't  tell  you  you're  just 
walking  away  from  it  blind.   I  mean,  these  are 
business  people.   These  people  have  an  eye  for 
detail.  •  You're  dealing  with  lawyers  here.   We're 


565 


71 


dealing  with  people  like  Jim  Guy  Tucker  and  Hillary 
Clinton,  they're  attorneys.   They  have  more  sense 
than  that.   You  don't  turn  a  blind  eye  to  your 
business  investments. 

PARTICIPANT  (female):   Yeah. 

PARTICIPANT  (female):   And  if  you're  not 
putting  money  in  you  have  to  wonder  where  the  money 
is  coming  from  that's  making  the  real  estate 
payments . 

PARTICIPANT  (female):   That's  a  fair 
point.   That's  a  fair  point. 

PARTICIPANT  (female):   I  think  it's  a  very 
fair  point.   And  to  that  end  I  am  saying  that  the 
funds  that  were  kited  out  of  that  account  served  the 
benefit  of  all  those  business  partners  involved,  all 
12  of  those  corporations.  And  I  would  not  take 
Whitewater  out  of  it  and  single  it  out.   I'd  say  all 
of  those  people  at  some  point  had  to  question  where 
McDougal  was  getting  the  money  to  make  the  payments 
on  all  the  mortgages  that  he  was  paying. 

PARTICIPANT  (female):   Right. 

And  I  guess  whether  there  was  any  chance 
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that,  from  the  point  of  view  of  these  other  partners 
who  were  not  in  it  on  a  day  to  day  basis,  that  they 
could  have  thought  that  the  loss  was  valid.   And  that 
there  was  some  type  of  income  being  generated  from 
-these  projects.   You  and  I  know  at  this  point  the 
answer  was  no  and,  you  know,  all  these  projects  were 
flops  to  one  degree  or  another.   And  McDougal  -- 
(Inaudible.)  --  there's  no  question  of  that.   But 
whether  all  of  these  other  partners  would  have  known 
that  I  don't  know. 

PARTICIPANT  (female):   Well,  if  all  of 
these  other  partners  got  into  the  investments  and 
then  found  that  they  were  money  losing  ventures  --  if 
you  know  in  1982  or  1983,  say,  that  you've  gotten 
yourself  into  what  appears  to  be  a  money  losing 
venture  and  you  still  have  the  overhead  of  this 
tremendous  mortgage  that  you're  having  to  pay  and 
your  business  partner  is  making  the  payments  because 
you're  not  really  putting  the  money  in  then  the 
question  becomes  if  you  knew  it  was  losing  money 
then,  you  knew  it  wasn't  cash  flowing  so  where  was 
the  money  coming  from  to  make  the  mortgage  payments? 
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PARTICIPANT  (female):   Yeah. 

PARTICIPANT  (female):    --   (Inaudible.)  -- 
CO  $7-8,000  a  month.   Where  was  it  coming  from  and 
why  didn't  anybody  ask? 

PARTICIPANT  (female):   Yeah.   Yeah. 

PARTICIPANT  (female):   And  I  think  those 
are  very  legitimate  questions. 

PARTICIPANT  (female):   Yeah.   Yeah. 

PARTICIPANT  (female):   So  can  I  say 
Whitewater  didn't  cause  a  loss  or  --  (Inaudible.)  -- 
didn't  cause  a  loss  or  any  of  the  other  entities  that 
were  combined  partnerships  of  Tucker  and  McDougal  and 
Smith  and  Clinton  and/or  any  of  the  above? 

PARTICIPANT  (female):   Uh  huh.   No  -- 
( Inaudible . )  -  - 

PARTICIPANT  (female):   No.   I'm  not 
prepared  to  say  no,  they  didn't  cause  a  loss  because 
I  think  if  somebody  actually  sat  down  and  researched 
that  entire  situation  start  to  finish  and  took  all  of 
the  12  company  accounts  and  accounted  for  every  check 
that  came  in  and  out  for  a  two  year  period  of  time  -- 
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What  do  you  want?   We're  in  the  middle  of 
a  discussion.   I  know.   I'm  going  to  get  her  out  of 
here  shortly.   She's  got  to  go  at  4:45  -- 
( Inaudible . )  -  - 

PARTICIPANT:   --  (Inaudible.)  -- 

PARTICIPANT  (female) :   The  stuff  that 
copied  was  a  small  amount  and  I'm  just  going  to  be 
able  to  carry  that  back  in  my  briefcase. 

PARTICIPANT:   --  (Inaudible.)  -- 

PARTICIPANT  (female) :   Okay. 

PARTICIPANT  (female):   Terry,  sorry  I'm 
such  a  crab. 

PARTICIPANT:   Don't  worry  about  it. 

(Simultaneous  discussion.) 

PARTICIPANT  (female):   Well,  to  finish 
what  I  was  going  to  say,  if  anybody  actually  went 
back  and  researched  that,  check  in  and  check  out  of 
every  single,  solitary  account  and  then  managed  to  do 
a  cash  flow  analysis  on  it  all  the  way  through 
Madison  and  see  where  it  stopped  and  how  much  money 
was  actually  lost  out  of  these  fabricated,  kited 
funds  -  - 
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PARTICIPANT  (female):   Yeah. 

PARTICIPANT  (fe.nale):   --  you  would  wind 
up  with  hundreds  of  thousands  of  dollars  in 
unauthorized  loans  that  went  out  of  there. 

PARTICIPANT  (female):   Yeah. 

PARTICIPANT  (female) :   And  I  think 
realistically  if  Mr.  Fisk  and  his  team  actually  found 
enough  records  to  do  that,  actually  reconstruct 
something  like  that,  the  conclusion  they  would  come 
to  is  yes,  Whitewater  Development,  along  with  -- 

PARTICIPANT  (female):   Everything  else. 

PARTICIPANT  (female):   --  Madison 
Marketing,  Penbrook  Manor,  Rolling  Hills  Manor  and 
every  other  company  named  in  that  referral  caused  a 
collective  loss  to  Madison. 
PARTICIPANT  (female):   Yes. 

PARTICIPANT  (female):   And  the  only  way 
you  can  do  that  and  break  out  Whitewater's  individual 
loss  is  if  you  look  at  the  whole  and  then  you  break 
them  down  one  at  a  time  when  you  finish  the  project. 

PARTICIPANT  (female):   Right.   Right. 

PARTICIPANT  (female):   And  you've  tracked 
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--  (Inaudible.)  --  straight  to  the  institution. 
Otherwise  you  can't  do  it. 

PARTICIPANT  (female):   Yes.   Yes.   No, 
that ' s  true . 

PARTICIPANT  (female):   But  McDougal  was  in 
the  habit  of  approving  overdrafts  and  I  will  tell  you 
at  one  point  -  -  and  I  think  I  said  this  even  in  the 
referral  -  -  there  was  one  overdraft  charge  on  one 
Whitewater  check  when  it  came  through  and  it  was 
refunded  by  Jim  McDougal  the  next  day. 

( Laughter . ) 

PARTICIPANT  (female):   He  --  (Inaudible.) 
-  -  it . 

PARTICIPANT  (female) :   Wow. 

The  thing  of  it  is  --  (Inaudible.)  --  I 
wondered  at  tho  time  that  McDougal  was  prosecuted  the 
first  time  if  the  reason  that  he  was  acquitted  was 
that  it  was  just  too  hard  for  the  prosecutors  to 
explain  even  those  transactions  in  a  way  that  the 
jury,  you  know,  that  they  could  meet,  you  know,  the 
burden  they  need  to  in  a  criminal  case,  beyond  the 
reasonable  doubt  stuff.   You  know  the  records  have 
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PARTICIPANT  (female):   The  records  have 
always  been  crap  but  if  I  can  go  in  and  pull  out 
enough  information  to  construct  what  we've 
constructed  in  --  (Inaudible.)  --  then  I  assure  you 
those  records,  although  they  are  crap,  if  you  dig 
deep  enough  the  information  is  there  and  you  can  find 
it  . 

And  what  I  was  told  by  the  FBI  that  worlced 
the  case  the  first  time  is  the  reason  that  the  -- 
(Inaudible.)  --  who  worlted  it  --  (Inaudible.)  --  who 
were  both  excellent  attorneys;  I  worked  with  both  of 
them  for  the  last  two  years.   The  reason  they  felt 
like  they  lost  the  case  is  because  they  could  not 
prove  beyond  a  reasonable  doubt  how  McDougal  got  the 
money  out  of  the  bank  and  where  it  went. 

PARTICIPANT  (female):   Uh  huh. 

PARTICIPANT  (female):   And  they  evidently 
didn't  have  the  resources  or  the  wherewithal  or  even 
sit  down  and  look  at  all  the  little  McDougal 
controlled  entities  that  were  in  that  association. 

PARTICIPANT  (female):   Yeah.   Yeah. 
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PARTICIPANT  (female):   The  way  McDougal 
got  the  money  out  was  by  tunneling  it  through  Madison 
Financial  and  these  various  developments  and  through 
commissions  and  fees.   And  we  tried  to  prove  the 
commissions  and  fees  in  the  first  trial  but  it  didn't 
fly. 

PARTICIPANT  (female):   Well,  to  come  back 
to  what  you  said  before,  which  is  to  look  at  it  as  a 
whole,  it  may  be  that  the  only  way  to  really 
prosecute  this  is  to  do  it  in  a  way  that  brings  in 
the  overall  picture  of  the  institution.   I  mean,  to 
pull  out  one  transaction  or  a  set  of  transactions  is, 
you  know,  --  (Inaudible.)  --  Maybe,  I  don't  know. 

PARTICIPANT  (female):   To  pull  out  one 
transaction  or  one  set  of  transactions  in  a  situation 
like  a  check  kite  is  self  defeating.   They  can  not  do 
it.   And  for  the  feds  to  go  in,  as  it  seems  that 
they're  doing  in  what  I've  read,  and  try  and  totally 
isolate  just  Whitewater  is  not  fair  because  -- 

PARTICIPANT  (female):   That's  right. 

PARTICIPANT  (female):   --  and  I  will  say 
this  to  you  and  anybody  else  who  wants  to  hear  it  -  - 
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when  the  investigation  of  Madison  started  out  and  I 
found  what  looked  to  me  to  be  the  beginning  of  a 
check  kite  through  Penbrook  Manor,  Rolling  Manor  -- 
(Inaudible.)  --  who  were  all  writing  checks  to  each 
other  that  said  "loan"  in  the  memo  -- 

PARTICIPANT  (female):   Yeah. 

PARTICIPANT  (female):   --  there's 
something  that  smells  bad  here.   It  is  a  standard 
investigations  procedure  to  trace  funds,  to  look  at 
DDA  accounts.   And  if  you  find  something  questionable 
you  go  for  it. 

Well,  as  I  went  through  this  Whitewater 
came  up  and  there  it  was.   So  unfortunately,  it  got 
pulled  in.   So  the  intent  was  not  Whitewater.   The 
intent  was  to  investigate  Madison  Guaranty  from  a 
criminal  standpoint  s.ince  all  the  PLS  claims  had 
already  been  closed  out. 

PARTICIPANT  (female) :   Yeah. 

PARTICIPANT  (female):   The  --  (Inaudible.) 
--  Company  litigation  had  already  been  tied  up. 
( Inaudible . )  -  - 

PARTICIPANT  (female) :   No.   No. 
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PARTICIPANT  (female):   Because  they 
thought  --  from  what  I  understand  -- 

PARTICIPANT  (female):   I  think  it's  still 
true.   I  mean  --  (Inaudible.)  -- 

PARTICIPANT  (female):   There  no  assets. 

PARTICIPANT  (female):   Yeah.   Yeah. 
( Inaudible . )  -  - 

PARTICIPANT  (female):   So  it's  self 
defeating  to  get  into  that  kind  of  litigative  process 
and  that  kind  of  expense  when  you  know  there's  no 
return  on  the  --  (Inaudible.)  -- 

PARTICIPANT  (female):   No,  I  think  that's 
true .   I  mean,  I  -  - 

PARTICIPANT  (female) :   So  it  was  all 
closed  except  criminal.   And  criminal  went  in  and 
this  is  what  we  found. 

PARTICIPANT  (female):   I  understand.   I 
understand . 

I  guess  the  criminal  -  -  these  older 
institutions  --  I  mean,  I  was  there  in  '89  -- 
(Inaudible.)  --  doing  the  best  they  could,  and  they 
were  overwhelmed  too.   And  I  don't  know  that  they 
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were  that  well  organized  to  look  at  some  of  the 
things.   So  did  you  guys  just  basically  just  start 
from  the  top  and  go  back  through  all  the  institutions 
and  look  at  criminal  things?   One  thing  that's  a 
little  odd  is  that  the  criminal  look  at  Madison  sort 
of  was  later  than  the  PLS  claim  and  I  guess  I  just 
don' t . . . 

PARTICIPANT  (female):   Well,  just  for  the 
record,  I'll  tell  you  the  Arkansas  institutions 
originally  started  out,  I  believe,  with  the  -- 
(Inaudible.)  --  office. 

PARTICIPANT  (female) :   Yes,  they  did. 

PARTICIPANT  (female):   --  (Inaudible.)  -- 
chey  were  transferred  into  the  Tulsa  office. 

PARTICIPANT  (female):   Yes. 

PARTICIPANT  (female) :   The  Tulsa  office 
made  me  a  job  offer  in  the  end  of  May  of  '91  and  I 
started  to  work  in  July  of  '91  specifically  for  the 
purpose  of  handling  or  being  the  criminal  coordinator 
for  the  Arkansas  territory. 

PARTICIPANT  (female) :   Oh,  okay. 

PARTICIPANT  (female):   So  at  that  point  I 
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looked  at  all  the  Arkansas  institutions  that  had 
failed  and  there  were  18  of  them.   In  talking  with  my 
two  bosses  at  that  point  in  time  we  made  a 
determination  that  although  some  of  them  had  been 
examined  by  the  U.S.  attorney  --  there  was  -- 
(Inaudible.)  --  Savings  in  Truman,  Arkansas  that  had 
already  been  looked  at  by  the  U.S.  attorney.   They 
got  --  (Inaudible.)  --  and  that  was  the  end  of  that 
so  there  was  no  point  in  revisiting  that  one.   There 
were  some  others  that  the  U.S.  attorney  had  looked  at 
some  referrals  and  said  'No,  we're  going  to  decline 
those.'   But  I  went  back  and  revisited  them  anyway 
because  I  felt  like  it  was  my  responsibility  since  I 
didii't  know  what  kind  of  work  had  been  done  on  the 
rest  of  them. 

PARTICIPANT  (female) :   Yeah. 

PARTICIPANT  (female):   There  was  one  I 
went  back  and  revisited,  First  Federal  Savings  of  -  - 
(Inaudible.)  --  OPS  submitted  three  referrals;  the 
U.S.  attorney  turned  them  all  three  down.   I  went  in 
and  investigated,  sent  them  nine  more.   They  reopened 
the  case,  they  investigated.   They  have  just  gotten 
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their  fourth  conviction. 

PARTICIPANT  (female):   Oh,  good. 

PARTICIPANT  (female):   So  when  I  go  in  I 
start  at  the  top  and  I  work  my  way  down.   And  I  had 
Madison  targeted  at  a  specific  point  in  time  to  go  in 
and  do  an  investigation  and  then  there  were 
circumstances  that  occurred  within  the  Tulsa  office 
after  that  article  appeared  by  Jeff  --  (Inaudible.)  - 
-  in  the  '92  New  York  Times. 

PARTICIPANT  (female):   Yes.   I  wouldn't 
have  remembered  the  reporter's  name  but,  yes. 

PARTICIPANT  (female):   I  remember  it 
because  I  kept  seeing  it  on  bylines  at  the  top  again 
and  again  on  this  deal. 

I  was  asked  if  I  had  investigated  Madison 
yet.   I  said  'Well,  this  is  when  I've  got  it 
scheduled  for.'   Then  we  made  the  decision  well, 
let's  go  ahead  and  move  it  up  at  that  point.   And  it 
was  no  big  deal  because  the  other  one  that  I  was 
working  on  I  just  kind  of  switched  places  with 
because  I  had  just  concluded  the  First  Federal  issue 
and  was  through  with  that  and  was  ready  to  start  on  a 
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fresh  investigation.   So  we  switched  around.   I  had 
it  slated  for  investigation  three  months  later. 

PARTICIPANT  (female) :   Anyway. 

(Simultaneous  discussion.) 

PARTICIPANT  (female):   Hold  on  a  minute. 

(Phone  call . ) 

PARTICIPANT  (female):   Anyway,  that's  kind 
of  the  brief  history  of  how  we  got  started  -  - 

PARTICIPANT  (female) :   The  thing  is,  I 
mean  --  I  mean,  to  make  a  list  of  things  that  are 
wild  about  this  whole  deal  but  the  frenzy  of  the 
press  -  -  and  you  read  so  many  articles  and  people  get 
one  grain  of  a  fact,  you  know,  and  go  way  far,  you 
know . 

PARTICIPANT  (female):   Some  of  what  I've 
read  in  the  press  has  been  outright  laughable  it's 
been  so  inaccurate. 

PARTICIPANT  (female):   Yeah.   You  know, 
and  it's  a  business.   You  know,  like  their  editors 
are  pounding  the  table  'Get  me  a  story  about  this 
somehow.   Find  another  angle  on  this  story.'   You 
know,  there  was  one  in  the  Post  on  Sunday:  "The  Tax 
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Consequences  of  Whitewater."   I  mean,  it  wasn't  --  I 
mean,  under  any  normal  circumstance  how  boring  but 
they  have  to  find,  they  have  to  find  a  story. 

PARTICIPANT  (female):   Under  any  normal 
circumstances  I  think  the  U.S.  attorney's  office 
probably  would  have  looked  at  the  first  referral  I 
sent  in  and  done  exactly  what  they  told  me.   And  I'll 
give  you  a  direct  quote  from  Mac  Dodson,  who  used  to 
be  the  lead  attorney  over  there  under  banks.   "That's 
an  excellent  case  of  check  kiting  and  it's 
prosecutable.   The  problem  is  it's  political." 

PARTICIPANT  (female):   Yeah. 

PARTICIPANT  (female):   And  that's  what  he 
told  me.   I  got  the  same  thing  from  the  FBI.   It's 
very  prosecutable  but...   And  that  but  comes  with 
three  little  dots  behind  it. 

PARTICIPANT  (female):   I'm  probably  naive 
but  it's  shocking  to  me  in  a  way  that  people  --  I 


PARTICIPANT  (female):   I  don't  know  what 
actually  transpired  once  the  thing  got  to  Justice.   I 
don't  know  for  a  fact  anything  happened  beyond  that. 
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All  I  know  is  it  took  them  a  year  and  two  months  to 
respond  back  to  me  and  tell  me  that  they  had  declined 
that  referral  on  the  basis  of  insufficient 
information.   You  saw  the  referral,  April. 

PARTICIPANT  (female) :   Yeah. 

PARTICIPANT  (female):   It's  in  the 
exhibits.   That's  not  insufficient  information. 

PARTICIPANT  (female):   No.   No.   Well,  you 
know,  what  do  they  have  grand  juries  for? 

PARTICIPANT  (female):   Well,  that's  right. 
The  problem  is  --  (Inaudible.)  -- 

PARTICIPANT  (female):   Well,  yeah.   That's 
true.       (End  of  meeting.) 

( Pause . ) 

PARTICIPANT  (female):   The  preceding 
conversation  took  place  in  my  office  on  February  2nd. 
It  lasted  from  approximately  3:55  until  approximately 
4:35  and  the  other  participant  in  the  conversation 
was  April  Breslaw,  PLS  attorney  from  Washington, 
D.C.,  who  was  sent  down  with  the  internal  review  team 
from  the  Washington  office.   Her  specific  orders 
according  to  what  she  told  me  were  to  investigate 
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solely  the  Whitewater  aspect 
(End  of  tape. ) 
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The  Chairman.  I'm  going  to  suggest  at  this  point  that  we  take 
a  10-minute  break,  and  I'm  going  to  confer  with  Senator  Sarbanes 
as  to  whether  or  not  you  want  to  extend  that  or  whether  we  should 
start  and  take  the  opening  panels  on  each  side  for  30  minutes  or 
maybe  take  an  hour  for  lunch,  and  I  will  confer  with  you  after  the 
break. 

So  we'll  take  at  least  a  10-minute  recess  with  the  idea  that  I 
want  to  confer  with  the  Senator  as  to  whether  or  not  we  should 
take  a  lunch  period  now,  and  I'll  ask  my  colleagues  to  be  part  of 
that  and  give  us  your  suggestions,  or  we  should  continue.  So  we'll 
recess  at  least  for  10  minutes.  It  may  be  an  hour,  but  it  will  be 
at  least  10  minutes  and  we'll  make  that  announcement  after  I  have 
an  opportunity  to  confer. 

[Recess.] 

The  Chairman.  It  is  our  intent  to  attempt  to  give  each  side  the 
half  hour  customarily  allowed  for  the  opening  panels,  and  then  we 
will  recess  for  a  brief  lunch. 

At  this  point,  I  recognize  Mr.  Giuffra. 

Mr.  Giuffra.  Thank  you,  Mr.  Chairman.  Good  afternoon.  I'll  be 
asking  each  of  you  a  series  of  questions,  and  I'd  like  to  begin  with 
you,  Mr.  lorio. 

Now,  you  were  the  Director  and  are  presently  the  Director  of  In- 
vestigations in  the  RTC's  Kansas  City  office;  correct? 

Mr.  lORlO.  That's  correct.  The  precise  title  is  Director  of  Field  In- 
vestigations. 

Mr.  Giuffra.  In  that  capacity  you  have  been  responsible  for  in- 
vestigations of  189  thrifts? 

Mr.  lORiO.  That's  correct. 

Mr.  Giuffra.  In  21  States? 

Mr.  lORio.  Yes. 

Mr.  Giuffra.  I  believe  you  testified  earlier  that  you're  a  former 
FBI  agent. 

Mr.  lORlO.  Yes. 

Mr.  Giuffra.  Also  a  former  bank  president. 

Mr.  lORlO.  Yes. 

Mr.  Giuffra.  Am  I  correct  that  Ms.  Lewis  reported  to  you? 

Mr.  lORlO.  No.  She  reported  to  Lee  Ausen. 

Mr.  Giuffra.  Did  Mr.  Ausen  report  to  you? 

Mr.  lORlO.  Yes. 

Mr.  Giuffra.  But  Ms.  Lewis  was  someone  who  was  subordinate 
to  you? 

Mr.  Iorio.  Yes. 

Mr.  Giuffra.  You  supervised  Ms.  Lewis'  activities  at  the  ETC? 

Mr.  Iorio.  Indirectly,  yes. 

Mr.  Giuffra.  Now,  at  your  deposition  I  believe  you  testified  that 
Ms.  Lewis  was  a,  quote,  "very  competent  investigator,"  closed 
quote.  Do  you  recall  that? 

Mr.  Iorio.  Yes,  I  do. 

Mr.  Giuffra.  Why  do  you  believe  that  Ms.  Lewis  was  a  very 
competent  investigator? 

Mr.  lORlO.  Based  entirely  on  the  quality  of  the  work  product  that 
she  produced.  It  was  very  complete,  very  accurate,  very  well  de- 
tailed. Just  good  work. 
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Mr.  GlUFFRA.  Am  I  correct  that  Ms.  Lewis  did  not  seek  out  the 
Madison  investigation? 

Mr.  lORiO.  That's  correct. 

Mr.  GiUFFRA.  She  was  assigned  to  that  investigation? 

Mr.  lORiO.  Yes. 

Mr.  GlUFFRA.  Now,  at  your  deposition  you  testified  that  Ms. 
Lewis  did  a,  quote,  'Very  good  job,"  closed  quote,  on  the  Madison 
investigation.  Do  you  recall  that  testimony? 

Mr.  lORio.  Yes. 

Mr.  GlUFFRA.  Why  do  you  believe  that  Ms.  Lewis  did  a  very  good 
job  on  the  Madison  investigation? 

Mr.  lORlO.  It's  a  continuation  of  what  I  said  earlier.  If  you've 
looked  at  the  referrals  you  can  see  that  they're  complete,  they  re 
thorough,  they're  well  written,  they're  articulate,  the  exhibits  are 
there.  It's  just  a  complete  package. 

Mr.  GlUFFRA.  Am  I  correct  that  Ms.  Lewis  received  several 
achievement  awards  as  a  result  of  her  work  on  the  Madison  inves- 
tigation? 

Mr.  lORlO.  Yes,  she  did. 

Mr.  GlUFFRA.  Did  you  play  any  role  in  the  award  process? 

Mr.  lORlO.  Theyre  recommended  to  me  by  her  supervisor,  and  I 
am  the  initial  sign  off  point,  and  then  I  send  them  on  up  the  ad- 
ministrative ladder. 

Mr.  GlUFFRA.  You  recommended  the  awards  on  two  occasions 

Mr.  lORio.  Yes. 

Mr.  GlUFFRA.  — for  Ms.  Lewis?  Who,  then,  approved  the  award- 
ing of  these  awards  to  Ms.  Lewis  above  you? 

Mr.  lORlO.  At  that  point  in  time  we  were  still  reporting  on  the 
credit  side,  so  it  would  have  been  to  Dennis  Cavinaw's  office. 

Mr.  GlUFFRA.  Where  was  he  located? 

Mr.  lORlo.  He  was  in  Kansas  City  also,  in  the  same  vicinity  we 
were,  but  in  a  different  building. 

Mr.  GlUFFRA.  If  we  could  put  up  on  the  Elmo  a  document  bearing 
Bates  number  RI  0109.  Mr.  lorio,  this  is  a  memorandum  to  you 
from  Gary  Davidson,  who  was  an  investigator  in  the  Civil  Fraud 
Unit,  and  it's  dated  February  18,  1994.  If  you  would,  just  tell  the 
Committee  the  circumstances  under  which  this  memorandum  was 
prepared. 

Mr.  lORiO.  Gary  came  to  me  and  told  me  about  the  phone  con- 
versation that  he  had  had. 

Mr.  GlUFFRA.  That  conversation  was  with  Ms.  April  Breslaw? 

Mr.  lORiO.  Yes. 

Mr.  GlUFFRA.  Who  was  Ms.  Breslaw? 

Mr.  lORiO.  Ms.  Breslaw  was  the  assigned  PLS  attorney  out  of 
Washington,  DC  that  had  the  responsibility  for  the  civil  claims  out 
of  Madison,  the  failed  Madison  institution. 

Mr.  GlUFFRA.  You  had  asked  Mr.  Davidson  to  conduct  a  prelimi- 
nary investigation  into  those  civil  claims? 

Mr.  lORlO.  Civil  fraud  claims. 

Mr.  GlUFFRA.  Civil  fraud  claims. 

Mr.  lORio.  Yes. 

Mr.  GlUFFRA.  Mr.  Davidson  advised  you  that  he  had  had  a  con- 
versation by  telephone  on  July  13  or  14,  1994  with  Ms.  Breslaw? 

Mr.  lORlo.  January  13  or  14,  1994. 
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Mr.  GlUFFRA.  Excuse  me,  January  13  or  14,  1994.  What  did  Mr. 
Davidson  tell  you  about  the  conversation  that  he  had  had  with  Ms. 
Breslaw? 

Mr.  lORlO.  I  think  he  was  surprised  by  the  responses  she  gave 
him.  He  was  just  doing  his  job,  trying  to  do  the  normal  routine  that 
you  do  on  conducting  a  civil  fraud  investigation,  and  was  basically 
surprised  at  the  way  she  reacted  to  him. 

Mr.  GiUFFRA.  How  did  Ms.  Breslaw  react  to  Mr.  Davidson? 

Mr.  lORlO.  It  was  more  or  less  indicated  to  him  that  he  should 
not  proceed  with  the  investigation,  that  this  shouldn't  be  done. 

Mr.  GiUFFRA.  If  you  would,  read  the  sentence  in  the  second  full 
paragraph  of  this  memorandum. 

Mr.  lORiO.  OK. 

Mr.  GiUFFRA.  The  sentence  beginning  with  "April  felt," 

Mr.  lORlO.  "April  felt  I  should  know  there  are  some  RTC  people 
in  management  positions  that  would  take  a  dim  view  of  me  inves- 
tigating Madison  Guaranty.  She  also  advised  I  should  be  very  care- 
ful of  who  I  talk  to  and  what  I  say  because  of  the  people  associated 
with  Madison  Guaranty." 

Mr.  GiUFFRA.  Now,  you  instructed  Mr.  Davidson  to  document 
this  conversation  with  Ms.  Breslaw? 

Mr.  lORiO.  Yes. 

Mr.  GiUFFRA.  Why  did  you  think  it  needed  to  be  documented? 

Mr.  lORlO.  Because  I  thought  it  was  very  unusual. 

Mr.  GiUFFRA.  Why  did  you  believe  the  conversation  was  very  un- 
usual? 

Mr.  lORiO.  Generally,  he  was  doing  what  he  was  supposed  to  do. 
He  was  going  through  his  contact  list  to  see  if  anyone  had  any  in- 
formation. For  someone  to  say  you  really  shouldn't  be  doing  this, 
that's  not  the  usual  circumstances  that  we're  associated  with. 

Mr.  GiUFFRA.  Did  Mr.  Davidson  indicate  to  you  that  he  inter- 
preted Ms.  Breslaw's  statement  to  him  as  a  threat? 

Mr.  lORlO.  I  don't  know.  I  don't  remember.  It  was  different  than 
other  comments  he  had  had  doing  similar  types  of  work,  and  I 
don't  think  he  really  knew  quite  what  to  expect. 

Mr.  GiUFFRA.  Was  he  very  concerned  after  speaking  to  Ms. 
Breslaw? 

Mr.  lORio.  He  was  upset,  yes. 

Mr.  GiUFFRA.  Now,  this  conversation  happened  sometime  around 
January  13  or  14,  1994,  then,  on  February  2nd,  which  was  approxi- 
mately 2  weeks  later,  you  brought  Ms.  Breslaw  to  meet  Ms.  Lewis; 
is  that  correct? 

Mr.  lORlO.  No.  Ms.  Breslaw  went  to  Ms.  Lewis'  office  on  her  own. 
I  didn't  take  her  there. 

Mr.  GiUFFRA.  But  it  was  2  weeks  after  this  conversation  that  Ms. 
Breslaw  had  had  with  Mr.  Davidson? 

Mr.  lORlO.  Yes. 

Mr.  GiUFFRA.  Now,  Ms.  Lewis,  I  have  several  questions  for  you 
about  the  tape  recording.  When  you  first  met  with  Ms.  Breslaw, 
were  you  aware  of  the  fact  that  she  had  been  involved  in  selecting 
the  Rose  Law  Firm  to  handle  certain  civil  claims  on  behalf  of  the 
RTC? 

Ms.  Lewis.  Yes,  sir,  I  believe  I  was. 

Mr.  GiUFFRA.  Did  she  advise  you  of  that  fact? 
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Ms.  Lewis.  No,  I  don't  think  it  came  up  during  the  conversation. 

Mr.  GiUFFRA.  Did  she  advise  you  that  she  had  had  a  prior  rela- 
tionship with  Associate  Attorney  General  Webster  Hubbell? 

Ms.  Lewis.  No,  I  think,  Mr.  Giuffra,  the  extent  of  my  knowledge 
was  just  that  she'd  been  involved  in  the  selection  of  the  Rose  Law 
Firm  at  the  beginning. 

Mr.  Giuffra.  Now,  am  I  correct  that  when  Ms.  Breslaw  indicated 
to  you  that,  quote,  "the  head  people  would  like  to  be  able  to  say 
that  Whitewater  did  not  cause  a  loss  to  Madison,"  closed  quote, 
that  you  interpreted  that  as  though  she  wanted  to  give  you  a  mes- 
sage? 

Ms.  Lewis.  That  is  the  way  I  interpreted  it,  yes,  sir. 

Mr.  Giuffra.  What  sort  of  message  did  you  believe  Ms.  Breslaw 
wanted  to  communicate  to  you? 

Ms.  Lewis.  The  immediacy  of  Ms.  Breslaw's  concerns  when  she 
walked  into  my  office  saying  "under  normal  circumstances"  and 
then  going  on  to  state  that  the  people  at  the  top  kept  getting  asked 
and  asked  and  asked,  pretty  clearly  conveyed  to  me  that  she  was 
concerned  about  what  the  people  at  the  top  were  being  put  through 
and  that  they  would  like  to  be  able  to  answer  this  in  a  manner  that 
would,  as  she  later  said,  get  them  off  the  hook. 

Mr.  Giuffra.  We  just  heard  the  tape  recording,  and  at  the  begin- 
ning of  the  tape  we  heard  a  series  of  notes  that  you  dictated.  Do 
you  recall  that? 

Ms.  Lewis.  Yes,  I  do. 

Mr.  Giuffra.  Was  that  your  normal  practice,  to  use  this  tape  re- 
corder to  dictate  notes  to  yourself? 

Ms.  Lewis.  Yes,  when  it  worked. 

Mr.  Giuffra.  We  heard  a  pause  near  the  beginning  of  the  tape, 
right  before  the  Breslaw  conversation.  Do  you  recall  that  pause? 

Ms.  Lewis.  Yes. 

Mr.  Giuffra.  Now,  I  believe  at  your  deposition  you  testified  that 
you  thought  you  had  turned  the  machine  off  and  then  it  popped 
back  on  again? 

Ms.  Lewis.  That  is  what  I  testified,  Mr.  Giuffra.  That  machine 
was  8  years  old  at  the  time,  and  it 

Mr.  Giuffra.  Go  ahead. 

Ms.  Lewis.  Thank  you.  It  had  a  history  of  not  working  some 
days,  working  other  days.  On  that  particular  day,  because  of  a 
project  that  I  had  due  to  Mr.  lorio,  my  desk  was  very  full  of  files 
and  other  paraphernalia  and  although  the  recorder  was  la3dng 
where  it  usually  was,  by  my  calculator,  I  was  shuffling  a  lot  around 
and  I  suspect  I  may  have  knocked  it  and  in  so  doing  may  have 
turned  it  on,  but  I  was  not  aware  it  was  on  when  the  conversation 
initiated.  I  later  became  aware  it  was  on  and  consciously  chose  to 
let  it  run. 

Mr.  Giuffra.  Do  you  think  the  long  pause  was  because  the  ma- 
chine went  back  on? 

Ms.  Lewis.  I  think  I  must  have  knocked  it  around  and  it  came 
back  on.  I  remember  at  one  point  leaving  my  office  and  as  I  was 
returning,  I  saw  Ms.  Breslaw  coming  down  the  hall  toward  my  of- 
fice and  literally  walked  in  the  door  with  her,  and  as  we  walked 
in  I  said  to  her  "come  in,  come  in." 
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Mr.  GlUFFRA.  You  just  testified  that  you  made  a  conscious  deci- 
sion to  leave  the  recorder  on.  Why  did  you  do  that? 

Ms.  Lewis.  I  did  not  Uke  the  tone  and  the  inferences  that  Ms. 
Breslaw  was  making,  even  in  her  opening  statement,  that  these 
were  not  normal  circumstances  and  that  she  was  very  concerned 
about  the  people  at  the  top  and  the  fact  that  they  were  constantly 
being  asked  about  Whitewater. 

Mr.  GlUFFRA.  Your  reaction  was  the  same  as  the  reaction  of  Mr. 
Davidson  2  weeks  previously  to  a  conversation  with  Ms.  Breslaw? 

Ms.  Lewis.  Surprise  and  discomfort,  yes,  sir. 

Mr.  GlUFFRA.  Now,  Mr.  lorio,  you  have  some  familiarity  with  this 
now-infamous  tape  recorder;  is  that  correct? 

Mr.  lORiO.  Yes,  I  have  seen  the  tape  recorder. 

Mr.  GlUFFRA.  Are  you  aware  of  the  fact  that  Ms.  Lewis'  tape  re- 
corder would  sometimes  go  on  and  off? 

Mr.  lORlO.  I  have  been  recorded  by  her  tape  recorder,  yes. 

Mr.  GlUFFRA.  Accidentally? 

Mr.  lORio.  Yes. 

Mr.  GlUFFRA.  Mr.  lorio,  do  you  share  Ms.  Lewis'  view  that  there 
was  an  effort  to  hamper  or  impede  the  RTC's  investigation  into 
Madison  by  people  either  in  the  Washington  office  of  the  RTC  or 
the  U.S.  Attorney's  Office? 

Mr.  lORlO.  They  made  it  very  difficult  for  us  to  do  our  work,  yes. 

Mr.  GlUFFRA.  Who  do  you  think  made  it  difficult  for  you  to  do 
your  work? 

Mr.  lORiO.  I  think,  generally,  I  would  have  to  say  the  PLS  as  a 
unit,  and  that  could  be  Washington  and  Kansas  City. 

Mr.  GlUFFRA.  How  did  the  PLS  as  a  unit  make  it  difficult  for  you 
to  do  your  work? 

Mr.  lORlo.  In  addition  to  the  critique  of  the  referrals,  which  was 
something  new  and  different,  we  had  the  situation  whereby  the 
FBI  in  Little  Rock  was  unhappy  because  they  couldn't  get  their 
subpoena  request  complied  with.  Then  they  wanted  Jean  Lewis 
taken  off  of  the  institution.  Just  a  number — if  you  look  at  each  of 
those  situations  individually,  they  probably  aren't  that  important, 
but  then  if  you  look  at  all  of  these  things  together,  it  colors  a  pretty 
thorough  picture. 

Mr.  GlUFFRA.  Mr.  lorio,  what  is  the  PLS,  just  for  the  record? 

Mr.  lORlO.  PLS  stands  for  Professional  Liability  Section.  That  is 
a  group  of  litigation  attorneys  who  specialize  in  bringing  suits 
against  directors,  officers,  attorneys,  and  accountants  primarily  on 
negligence  theories  with  regard  to  their  activities  that  lead  to  the 
demise  of  the  institution  in  which  they  worked. 

Mr.  GlUFFRA.  Why  was  this  PLS  review  of  the  criminal  referrals 
in  connection  with  Madison  so  unusual? 

Mr.  lORlO.  We  had  never  had  this  occur  before.  That  made  it  un- 
usual. I  think  the  second  thing  that  made  it  unusual,  from  the 
standpoint  of  the  Kansas  City  office  being  involved,  is  that  particu- 
lar institution  had  never  been  assigned  to  the  Kansas  City  PLS;  it 
had  always  been  assigned  to  April  Breslaw,  who  was  in  Washing- 
ton, DC,  a  Washington  PLS  attorney.  So  the  Kansas  City  PLS 
being  involved,  that  had  never  happened  before. 
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Mr.  GiUFFRA.  Now,  Mr.  lorio,  what  is,  in  your  experience,  the 
normal  time  period  for  a  U.S.  Attorney's  Office  to  act  on  an  RTC 
criminal  referral? 

Mr.  lORiO.  I  would  say  somewhere  around  60  days. 

Mr.  GiUFFRA.  Ms.  Lewis,  what's  your  experience  with  regard  to 
the  time  in  which  a  U.S.  Attorneys  Office  normally  acts  on  an  RTC 
criminal  referral? 

Ms.  Lewis.  I  generally  received  responses  back  within  30  to  45 
days. 

Mr.  GiUFFRA.  How  long  did  it  take  the  U.S.  Attorney's  Office  in 
Little  Rock  to  act  on  your  criminal  referral  C0004? 

Ms.  Lewis.  Roughly  90  days  after  I  submitted  it.  There  had  been 
no  response  forthcoming,  so  I  contacted  Mr.  Irons  at  the  FBI  in  Lit- 
tle Rock  to  find  out  what  was  going  on. 

Mr.  GiUFFRA.  That  began  the  long  odyssey  that  you  talked  about 
in  your  opening  statement  of  trying  to  get  some  sort  of  response 
from  the  Justice  Department;  correct? 

Ms.  Lewis.  Yes,  sir. 

Mr.  GiUFFRA.  The  U.S.  Attorney's  Office  only  declined  the  refer- 
ral on  October  27,  1993,  which  was  approximately  14  months  after 
you  had  submitted  it? 

Ms.  Lewis.  That's  correct. 

Mr.  GiUFFRA.  Were  you  surprised  when  this  referral  was  de- 
clined? 

Ms.  Lewis.  Yes,  I  was. 

Mr.  GiUFFRA.  Why  were  you  surprised  when  the  referral  was  de- 
clined? 

Ms.  Lewis.  If  the  U.S.  Attorney's  Office  had  had  a  basis  for  dec- 
lination, I  initially  thought  that  it  would  have  come  from  Mr. 
Banks  in  the  beginning  when  he  was  still  the  U.S.  Attorney.  I 
didn't  understand  why  it  took  14  months  to  finally  come  up  with 
a  declination,  and  as  documented  and  as  thorough  as  the  referral 
was,  I  was  surprised  that  they  had  declined  it  when  there  seemed 
to  be  no  attempt  to  make  a  review  of  it  and  the  merits  of  it  before 
it  was  declined. 

Mr.  GiUFFRA.  Mr.  lorio,  do  you  have  any  explanation  for  this 
delay  of  14  months  with  regard  to  this  referral? 

Mr.  lORiO.  I  think  some  of  the  delay  occurred  because  we  had 
change  in  administration.  We  had  new  U.S.  Attorneys  coming  in 
and  old  U.S.  Attorneys  going  out. 

Mr.  GiUFFRA.  Did  that  happen  with  regard  to  other  criminal  re- 
ferrals that  were  submitted  by  the  Kansas  City  office? 

Mr.  lORlO.  Yeah,  they  were  delayed  somewhat,  yes. 

Mr.  GiUFFRA.  But  14  months? 

Mr.  lORIO.  Fourteen  months  I  think  is  a  little  long. 

Mr.  GiUFFRA.  Would  you  say  a  little  long  or  highly  unusual? 

Mr.  lORlO.  Highly  unusual. 

Mr.  GiUFFRA.  Now,  we  heard  testimony  this  morning  about  the 
administrative  leave  issue.  You  were  both  placed  on  administrative 
leave,  I  believe,  on  August  15,  1994;  is  that  right? 

Mr.  lORlO.  Correct. 

Mr.  GiUFFRA.  Mr.  lorio,  were  you  ever  given  an  explanation  for 
why  you  were  placed  on  administrative  leave? 

Mr.  lORlO.  Never. 
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Mr.  GiUFFRA.  As  you  sit  here  today,  have  you  ever  received  an 
explanation  for  why  you  were  placed  on  administrative  leave? 

Mr.  lORlO.  Not  officially,  no. 

Mr.  GlUFFRA.  Unofficially? 

Mr.  lORlO.  Unofficially  I've  been  given  a  document  that  purports 
to  tell  me  why  I  was  placed  on  administrative  leave. 

Mr.  GlUFFRA.  Now,  when  did  you  first  see  that  document? 

Mr.  lORlO.  Oh,  about  45  minutes  ago. 

Mr.  GlUFFRA.  That's  a 

The  Chairman.  Forty-five  minutes  ago? 

Mr.  lORio.  Yes. 

Mr.  GlUFFRA.  That's  a  memorandum  from  Tom  Hindes,  who  is  an 
Associate  General  Counsel  of  the  PLS,  to  John  Adair,  who  is  the 
Inspector  General  of  the  RTC? 

Mr.  lORlO.  Yes. 

Mr.  GlUFFRA.  That's  dated  September  22,  1994? 

Mr.  lORlO.  Correct. 

Mr.  GlUFFRA.  That's  a  12-page  memorandum? 

Mr.  lORlO.  Yes. 

Mr.  GlUFFRA.  You've  never  seen  this  memorandum  before  in  your 
entire  life? 

Mr.  lORlO.  Never. 

Mr.  GlUFFRA.  Until  45  minutes  ago  when  this  Committee  made 
it  available  to  you? 

Mr.  lORio.  Yes. 

Mr.  GlUFFRA.  Ms.  Lewis,  have  you  ever  seen  this  memorandum 
before? 

Ms.  Lewis.  Not  until  about  10  minutes  ago. 

Mr.  GlUFFRA.  You've  never  been  given  any  other  explanation  in 
writing  by  the  RTC  about  why  you  were  placed  on  administrative 
leave? 

Ms.  Lewis.  No,  Mr.  Giuffra,  I  have  not. 

Mr.  GlUFFRA.  Now,  you  were  finally  allowed  to  return  to  work; 
is  that  right,  Mr.  lorio? 

Mr.  lORlO.  That's  correct. 

Mr.  GlUFFRA.  Ms.  Lewis,  you  were  allowed  to  return  to  work 
also? 

Ms.  Lewis.  Yes,  sir. 

Mr.  GlUFFRA.  Mr.  lorio,  why  were  you  allowed  to  return  to  work? 

Mr.  lORlO.  I  don't  know.  They  just  said  come  back  to  work.  They 
said  go  away  and  they  said  come  back,  so  I  just  did  what  I  was 
told. 

Mr.  GlUFFRA.  Ms.  Lewis,  while  you  were  out  on  administrative 
leave,  are  you  aware  of  any  entries  that  were  made  into  your  office 
during  that  time? 

Ms.  Lewis.  During  that  timeframe?  When  I  came  back,  a  com- 
ment had  been  made  by  a  fellow  employee  that  he  believed  there 
had  been  people  in  our  offices  while  we  were  gone,  but  I  have  no 
absolute  proof  of  that,  Mr.  Giuffia. 

Mr.  GlUFFRA.  Now,  Mr.  lorio,  did  you  ever  advise  Ms.  Lewis  that 
she  was  spending  too  much  time  on  the  Madison  investigation? 

Mr.  lORiO.  No. 
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Mr.  GiUFFRA.  Ms.  Lewis,  did  any  of  your  supervisors  ever  advise 
you  that  you  were  spending  too  much  time  on  the  Madison  inves- 
tigation? 

Ms.  Lewis.  No,  sir. 

Mr.  GiUFFRA.  Ms.  Lewis,  was  it  up  to  you  to  determine  how  to 
allocate  RTC  resources? 

Ms.  Lewis.  No,  sir,  that  was  not  my  decision. 

Mr.  GiUFFRA.  You  worked  on  the  matters  that  were  assigned  to 
you;  correct? 

Ms.  Lewis.  That's  correct. 

Mr.  GiUFFRA.  Now,  Mr.  lorio,  is  that  the  normal  practice  at  the 
RTC,  an  investigator  such  as  Ms.  Lewis  would  be  told  what  she 
would  work  on  by  someone  such  as  yourself  who  was  her  super- 
visor? 

Mr.  lORiO.  Yes,  myself  or  Mr.  Ausen.  If  there  is  some  overriding 
reason  that  we  don't  know  about  and  the  investigator  would  bring 
it  to  our  attention  we  would  factor  that  into  our  decision,  but  usu- 
ally the  investigator  doesn't  make  the  decision  on  what  institutions 
they  work  on. 

Mr.  GiUFFRA,  So  the  question  of  whether  Ms.  Lewis  should  have 
been  working  on  S&L  A  as  opposed  to  S&L  B  was  not  a  decision 
for  Ms.  Lewis  to  make? 

Mr.  lORiO.  No,  that's  correct. 

Mr.  GiUFFRA.  In  fact,  it  might  have  been  improper  for  Ms.  Lewis 
to  make  that  sort  of  decision  with  regard  to  the  prioritization  with 
regard  to  the  use  of  RTC  resources? 

Mr.  lORlo.  Possibly,  yes. 

Mr.  GiUFFRA.  Now,  Mr.  lorio,  there  were  10  referrals  that  Ms. 
Lewis  prepared  with  regard  to  Madison.  Did  you  review  each  of 
those  referrals? 

Mr.  lORio.  Yes,  I  did. 

Mr.  GiUFFRA.  Did  Mr.  Ausen  review  each  of  those  referrals? 

Mr.  lORlO.  Yes,  he  did. 

Mr.  GiUFFRA.  Did  you,  in  fact,  sign  each  of  those  referrals,  the 
both  of  you,  Mr.  Ausen  and  yourself? 

Mr.  lORlO.  Yes,  we  did. 

Mr.  GiUFFRA.  Did  you  believe  that  those  referrals  were  properly 
prepared? 

Mr.  lORio.  Yes. 

Mr.  GiUFFRA.  That  they  met  the  basic  standard  for  an  RTC 
criminal  referral? 

Mr.  lORlO.  They  met  the  DOJ  prescribed  standard,  yes. 

Mr.  GiUFFRA.  In  fact,  you  believed  they  exceeded  the  standard? 

Mr.  lORiO.  They  were  better  than  the  standard,  yes. 

Mr.  GiUFFRA.  Did  anyone  else  at  the  RTC  examine  Ms.  Lewis'  re- 
ferrals? 

Mr.  lORio.  Yes. 

Mr.  GiUFFRA.  Did  someone  named  Mr.  Carl  Gamble  examine  her 
referral  C0004? 

Mr.  lORlO.  Mr.  Carl  Gamble  and  Mr.  Jim  Dudine  both  looked  at 
those  referrals. 

Mr.  GiUFFRA.  Who  was  Mr.  Gamble? 
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Mr.  lORlO.  Mr.  Gamble,  in  the  administrative  hierarchy  within 
the  PLS,  was  the  ultimate  criminal  coordinator  in  Washington.  I'm 
not  sure  of  his  precise  title. 

Mr.  GlUFFRA.  He  was  the  top  person,  though? 

Mr.  lORiO.  With  regard  to  criminal  functions,  yes. 

Mr.  GlUFFRA.  What  did  he  say  about  Ms.  Lewis'  referral  C0004? 

Mr.  lORiO.  To  the  best  of  my  recollection,  he  thought  that  it  met 
the  standard  and  that  the  referral  should  go  forward. 

Mr.  GlUFFRA.  In  fact,  he  indicated  to  you  that  he  thought  it  ex- 
ceeded the  standard? 

Mr.  lORlO.  I  don't  remember. 

Mr.  GlUFFRA.  If  we  could  put  on  the  Elmo  the  document  that  we 
prepared  for  criminal  referral  C0004.  This  has  been  prepared  by 
the  Committee  staff  and  it  was — that's  the  wrong  document. 

Ms.  Lewis,  if  you  could,  in  your  own  words,  just  describe  the  sub- 
stance of  criminal  referral  C0004.  Use  this  chart  to  explain  how 
Whitewater  Development  Corporation  fit  in. 

Ms.  Lewis.  Yes,  sir.  The  referral  focused  on  Mr.  McDougal's  at- 
tempts to  basically  fabricate  funds  by  using  several  entities  that  he 
controlled,  most  of  which  are  listed  right  here  on  your  chart.  They 
included  Flowerwood,  Madison  Financial,  Madison  Marketing,  his 
personal  account,  Pembrook  Manor,  Rolling  Manor,  Tucker-Smith 
and  Whitewater. 

Mr.  McDougal  had  an  elaborate  method  through  which  he  would 
write  checks  or  his  wife  Susan  would  write  checks  or  their  associ- 
ate, Ms.  Anspaugh,  would  write  checks  and  deposit  them  into  the 
various  accounts  when,  in  fact,  there  was  no  balance  to  sustain  the 
check  that  had  just  been  written.  This  was  done  to  perpetuate  the 
appearance  of  legitimate  balances.  At  the  time,  there  appeared  to 
be  a  legitimate  balance  in  the  account,  and  the  check  would  be 
written  going  out  to  another  financial  institution,  in  some  cases  to 
make  a  mortgage  payment  or  to  pay  for  accounting  services  or  even 
to  make  transfers  to,  for  one  example,  the  Whitewater  account  at 
another  financial  institution. 

Mr.  GlUFFRA.  Now,  with  regard  to  the  Whitewater  account,  funds 
were  deposited  into  that  account  from  Flowerwood  Farms;  am  I 
correct? 

Ms.  Lewis.  Yes,  sir. 

Mr.  GlUFFRA.  Also,  from  Madison  Financial,  Madison  Marketing, 
Mr.  McDougal's  own  account,  Pembrook  Manor,  Rolling  Manor  and 
then  Tucker-Smith-McDougal;  is  that  all  correct? 

Ms.  Lewis.  I  believe  that's  correct. 

Mr.  GlUFFRA.  The  money  would  go  into  the  Whitewater  account 
and  then  checks  were  written  to  the  Bank  of  Cherry  Valley;  is  that 
right? 

Ms.  Lewis.  Yes,  sir. 

Mr.  GlUFFRA.  Then  Jim  McDougal,  Ozark  Realty,  Security  Bank 
of  Paragould,  Tucker-Smith-McDougal  and,  also,  Chris  Wade? 

Ms.  Lewis.  Yes,  sir. 

Mr.  GlUFFRA.  Now,  what  did  that  indicate  to  you,  the  fact  that 
there  was  money  going  into  the  account  and  then  going  out  of  the 
account  to  all  these  different  entities? 

Ms.  Lewis.  Mr.  McDougal  had  a  very  active  real  estate  career; 
that's  what  it  indicated  to  me.  He  and  his  various  business  associ- 
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ates  were  involved  in  ventures  that  were  requiring  some  monthly 
payments  and  this  is  the  method  that  he  chose  to  make  some  of 
those  monthly  pajnnents. 

Mr.  GlUFFRA.  Some  of  those  payments  were  not  made  having 
anything  to  do  with  Whitewater  Development  Corporation? 

Ms.  Lewis.  No,  sir,  I  believe  that's  correct. 

Mr.  GlUFFRA.  Now,  with  regard  to  the  Security  Bank  of  Para- 
gould,  do  you  recall  seeing  a  check  in  the  amount  of  $7,322? 

Ms.  Lewis.  Yes,  sir,  I  believe  I  do. 

Mr.  GlUFFRA.  Are  you  aware  that  this  check  was  used  to  pay 
$2,322  in  interest  and  $5,000  in  principal  on  a  personal  loan  taken 
out  by  Gk)vemor  Clinton? 

Ms.  Lewis.  Mr.  Giuffra,  I  remember  the  check  and  I  believe  I  re- 
member actually  seeing  that  breakdown  in  the  memo  filed  on  the 
check,  but  I  don't  recall  whether  I  knew  at  the  time  that  it  was 
specifically  for  a  loan  to  Governor  Clinton. 

Mr.  GlUFFRA.  But  you  now  know  that  it  was  for  a  loan  to  Grov- 
ernor  Clinton? 

Ms.  Lewis.  Yes,  sir,  I  believe  I've  subsequently  learned  that. 

Mr.  GlUFFRA.  You  are  also  now  aware  that  Governor  Clinton  had 
borrowed  $20,800  from  the  Security  Bank  to  pay  off  the  balance  on 
a  $3,000  loan  that  Mrs.  Clinton  had  borrowed  from  Madison  Bank 
&  Trust  to  pay  for  a  model  home  on  lot  13  in  Whitewater? 

Ms.  Lewis.  That  is  my  understanding,  yes,  sir. 

Mr.  GlUFFRA.  So  some  of  the  money  that  the  McDougal  entities 
put  through  Whitewater  Development  Corporation  was  used  to  pay 
a  personal  loan  of  the  Clintons;  is  that  right? 

Ms.  Lewis.  Yes,  sir,  it  would  appear  so. 

Mr.  GlUFFRA.  If  we  could  put  up  the  chart  that  was  originally 
put  up  on  the  screen  indicating  the  overdrafts. 

Now,  with  regard  to  the  Whitewater  account,  am  I  correct  that 
between  February  and  April,  which  are  the  checks  listed  here — ^you 
actually  did  the  sample  for  a  longer  period;  isn't  that  right?  It  was 
from  December  to  May? 

Ms.  Lewis.  Yes,  sir,  that's  correct.  Actually,  I  did  a  database  on 
that  referral  that  spanned  about  a  2y2-year  timeframe,  but  in  the 
interests  of  time  constraints  I  limited  this  to  a  6-month  period. 

Mr.  GlUFFRA.  You  identified  five  checks  totaling  $60,625  that 
were  written  on  the  Whitewater  account  that  were  written  on  in- 
sufficient funds;  is  that  right? 

Ms.  Lewis.  Yes,  sir. 

Mr.  GlUFFRA.  Ms.  Lewis,  criminal  referral  C0004  lists  the  Clin- 
tons as  witnesses;  is  that  right? 

Ms.  Lewis.  Yes. 

Mr.  GlUFFRA.  Why  were  Grovemor  and  Mrs.  Clinton  listed  as  wit- 
nesses in  connection  with  this  referral? 

Ms.  Lewis.  Then-Governor  and  Mrs.  Clinton  were  business  asso- 
ciates and  involved  in  the  Whitewater  Development  Corporation 
with  Mr.  McDougal  and,  as  such,  I  think  I  would  have  been  impru- 
dent in  my  job  had  I  not  listed  them  as  witnesses  because  they 
were  part  of  Whitewater  and  could  have  easily  had  knowledge  of 
what  Mr.  McDougal  was  doing  with  those  funds. 

Mr.  GlUFFRA.  You  had  a  reasonable  expectation  that  they  would 
know  how  their  money  was  being  spent? 
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Ms.  Lewis.  Yes,  I  did. 

Mr.  GiUFFRA.  Am  I  also  correct  that  Jim  Guy  Tucker  was  named 
as  a  witness  in  connection  with  criminal  referral  C0004? 

Ms.  Lewis.  I  would  have  to  look,  Mr.  Giuffra,  but  I  believe  that's 
correct. 

Mr.  Giuffra.  Also  Stephen  Smith? 

Ms.  Lewis.  Yes,  I  believe  so. 

Mr.  Giuffra.  Am  I  right  that  the  Independent  Counsel  has  in- 
dicted Mr.  Tucker  now? 

Ms.  Lewis.  Yes,  sir. 

Mr.  Giuffra.  That  Smith  has  entered  into  a  plea  agreement? 

Ms.  Lewis.  That's  correct. 

Mr.  Giuffra.  So  sometimes  a  witness,  after  further  investigation 
by  the  Justice  Department,  can  become  a  target  of  an  investigation; 
isn't  that  right? 

Ms.  Lewis.  Yes,  sir,  that's  correct. 

Mr.  Giuffra.  Mr.  lorio,  is  that  something  that's  happened  in 
your  experience,  someone  who  is  initially  listed  as  a  witness  in  a 
RTC  criminal  referral  may  ultimately  become  the  target  of  the  in- 
vestigation? 

Mr.  lORlO.  Yes.  I  think  that's  largely  because  they  have  subpoena 
powers  and  other  powers  that  we  don't  have  and  they  can  pursue 
the  matter  further.  So  that's  not  uncommon. 

Mr.  Giuffra.  So  that's  a  fairly  standard  thing,  that  someone  who 
is  a  witness  ultimately  would  become  the  subject  of  an  investiga- 
tion? 

Mr.  lORio.  Yes. 

Mr.  Giuffra.  Now,  Ms.  Lewis,  in  criminal  referral  C0004  you  in- 
dicated that  the  Clintons  stood  to  benefit  from  what  you  believed 
to  be  criminal  activity  at  Madison.  Do  you  recall  that? 

Ms.  Lewis.  Yes,  I  do. 

Mr.  Giuffra.  How  did  you  believe  that  the  Clintons  stood  to  ben- 
efit from  criminal  activity  at  Madison? 

Ms.  Lewis.  It's  fairly  clear  at  this  point  that  Mr.  McDougal's  ac- 
tions at  Madison  were  in  large  part  criminal,  including,  in  my 
view,  these  check  kiting  activities,  and  because  these  funds  came 
through  kited  checks  and  were  used  to  the  benefit  of  Whitewater 
Development  for  paying  its  accountants,  for  making  loans  to  itself, 
for  making  Whitewater  mortgage  payments,  the  benefit  that  inured 
to  Whitewater  ultimately  inured  to  the  people  who  were  involved 
in  that  corporation,  which  included  Mr.  and  Mrs.  Clinton  and  Mr. 
and  Mrs.  McDougal. 

Mr.  Giuffra.  Mr.  lorio,  do  you  agree  with  Ms.  Lewis  having  list- 
ed the  Clintons,  first  of  all,  as  witnesses  with  regard  to  this  refer- 
ral? 

Mr.  lORio.  Yes. 

Mr.  Giuffra.  You  think  that  was  a  prudent  judgment  given  the 
information  you  had  available  to  you? 

Mr.  lORio.  Yes,  I  do. 

Mr.  Giuffra.  Do  you  agree  with  the  fact  that  in  this  referral  Ms. 
Lewis  indicated  that  the  Clintons  stood  to  benefit  from  suspected 
criminal  activity  at  Madison? 

Mr.  Iorio.  Yes. 
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Mr.  GiUFFRA.  Why  do  you  believe  that  that  was  a  correct  state- 
ment by  Ms.  Lewis? 

Mr.  lORlo.  It  was  factual. 

Mr.  GlUFFRA.  Ms.  Lewis,  why  do  you  believe  that  Whitewater 
contributed  to  the  loss,  ultimately,  that  was  suffered  by  Madison? 

Mr.  lORio.  I  think,  Mr.  Giuffra,  as  I  have  previously  testified, 
that  if  someone  were  to  take  the  time  and  literally  reconstruct  a 
cash  flow  through  every  one  of  the  accounts  under  Mr.  McDougal's 
control  that  were  utilized  for  this  particular  activity,  they  would 
determine  that  there  were  numerous  unauthorized  loans  there  and 
through  those  unauthorized  loans,  subsequently,  losses. 

The  losses  based  on  each  individual  account  would  have  to  be  de- 
termined, but  when  all  added  up  in  the  aggregate  there  would  have 
been  a  tremendous  amount  of  loss  to  the  institution.  Looking  at  the 
aggregate  loss  to  the  institution  you  could  factor  in,  then,  how 
much  each  one  of  these  various  accounts  had  contributed  to  that 
loss. 

Mr.  Giuffra.  So  ultimately,  for  example,  with  regard  to  these 
overdrafts,  would  that  have  been  a  loss  that  was  ultimately  suf- 
fered by  Madison,  the  $60,000  in  overdrafts? 

Ms.  Lewis.  Yes,  sir,  I  believe  in  the  long  run  it  could  well  have 
been. 

Mr.  Giuffra.  Ultimately,  the  cost  of  these  overdrafts  would  have 
been  borne  by  the  American  taxpayer? 

Ms.  Lewis.  The  cost  of  the  losses  to  Madison  has  been  borne  by 
the  taxpayer. 

Mr.  Giuffra.  Including  some  costs,  though,  relating  to  trans- 
actions in  the  Whitewater  account? 

Ms.  Lewis.  In  my  estimation,  yes,  sir. 

Mr.  Giuffra.  If  we  could  just  put  up  the  next  referral,  which  is 
196. 

Ms.  Lewis,  if  you  would,  just  briefly  describe  this  particular 
criminal  referral,  196. 

Ms.  Lewis.  Yes,  sir.  The  basic  allegation  was  that  a  loan  that 
was  made  to  a  Madison  borrower,  Mr.  Charles  Peacock,  III,  for 
$50,000  had,  in  fact,  been — some  of  the  funds  out  of  that  loan  had 
been  misappropriated  for  use  as  contributions  to  Mr.  Clinton's 
then-gubernatorial  campaign. 

Mr.  Giuffra.  That  would  be  the  $6,000  that  was  on  two  checks 
that  Mr.  Peacock  had  issued,  these  were  cashier's  checks,  in  Mr. 
Clinton's  name? 

Ms.  Lewis.  Yes,  sir,  that's  correct.  I  subsequently  have  learned 
through  Mr.  Peacock's  own  admission  that  he  did,  in  fact,  purchase 
those  two  cashier's  checks  but  did  not  put  his  name  down  as  a  re- 
mitter, on  one  he  put  his  son  and  on  another  he  put  his  late  busi- 
ness associate. 

Mr.  Giuffra.  Did  you  subsequently  learn  during  the  course  of 
your  investigation  that  McDougal  had  also  on  the  same  day — this 
would  be  April  4,  1985— written  a  $3,000  check  to  the  Bill  Clinton 
Political  Committee  and  there  was  also  another  check  written  on 
the  Flowerwood  Farms  account  in  the  name  of  Mr.  Fulbright  all  on 
the  same  day? 

Ms.  Lewis.  Yes,  sir,  those  transactions  did  occur  on  the  same 
day,  but  I  would  Uke  to  clarify  one  point,  Mr.  Giuffra.  With  regard 
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to  Flowerwood,  there  was  a  $3,000  check  written  by  Flowerwood  to 
Madison  Guaranty.  It  is  my  behef  and  my  allegation  that  that  sub- 
sequently became  the  check  with  Mr.  Fulbright's  name  on  it  simply 
because  all  of  the  checks  listed  on  your  exhibit  were  sequential  in 
nature,  including  the  one  from  Mr.  Fulbright. 

Mr.  GlUFFRA.  We  now  know  that  on  April  4,  1985,  Mr.  McDougal 
had  a  fundraiser  for  then-Governor  Clinton.  You're  aware  of  that 
now;  am  I  correct? 

Ms.  Lewis.  Yes,  sir,  I  am  now  aware  of  that. 

Mr.  GlUFFRA.  At  the  time  you  were  conducting  the  investigation 
you  had  some  suspicion  that  Mr.  McDougal  had  orchestrated  these 
contributions  to  then-Governor  Clinton's  campaign;  is  that  right? 

Ms.  Lewis.  Yes,  sir. 

Mr.  GlUFFRA.  Now,  Mr.  Peacock  ultimately  defaulted  on  this 
$50,000  loan;  is  that  right? 

Ms.  Lewis.  Yes,  he  did. 

Mr.  GlUFFRA.  Was  the  cost  of  this  default  ultimately  borne  by  the 
U.S.  taxpayer? 

Ms.  Lewis.  Yes,  sir,  as  I  recall,  $48,500  of  it  was.  One  thousand 
five  hundred  dollars  was  offset  by  the  sale  of  collateral.  That 
$1,500  worth  of  collateral  had  been  constituted  up  front  as  being 
a  quarter  of  a  million  dollars  worth  of  air  conditioning  equipment. 

Mr.  GlUFFRA.  So  ultimately  the  American  taxpayer  bore  the  cost 
of  these  contributions,  at  least  the  $6,000  to  the  Clinton  campaign? 

Ms.  Lewis.  Yes,  sir,  I  believe  so. 

Mr.  GlUFFRA.  Now,  in  this  referral  you  list  Hillary  Clinton  as  a 
witness.  Why  did  you  do  that? 

Ms.  Lewis.  I  believed  that  there  was  a  possibility  that  Mrs.  Clin- 
ton may  have  had  knowledge  or  come  to  have  knowledge  of  the 
source  of  these  funds. 

Mr.  GlUFFRA.  Why  did  you  believe  that  Mrs.  Clinton  may  have 
had  knowledge  of  the  source  of  these  funds? 

Ms.  Lewis.  The  timeframe  in  which  this  fundraiser  occurred  was 
the  same  timeframe  in  which  Mrs.  Clinton  was  actively  represent- 
ing Madison  Guaranty  before  the  State  Securities  Commissioner  in 
an  effort  to  recapitalize  the  institution  because  it  was  having  sol- 
vency problems. 

Mr.  GlUFFRA.  Did  you  also  believe  there  might  be  a  connection 
between  this  loan  and  the  selection  of  the  State  Securities  Commis- 
sioner, Ms.  Beverly  Bassett-Schaffer? 

Ms.  Lewis.  I  recommended  in  the  referral  that  the  U.S.  Attorney 
review  the  possibility  that  it  could  be  a  possible  quid  pro  quo  ar- 
rangement, yes,  sir. 

Mr.  GlUFFRA.  You  listed  Ms.  Schaffer  as  a  witness  in  connection 
with  this  referral? 

Ms.  Lewis.  I  believe  I  did,  Mr.  Giuffra. 

Mr.  GlUFFRA.  Just  one  more  question.  This  is  for  Mr.  lorio. 

Sometime  after  Congress  had  extended  the  statute  of  limitations 
with  regard  to  civil  claims,  the  RTC  created  a  team  to  review 
whether  any  civil  claims  should  be  pursued  in  connection  with 
Madison.  Now,  I  believe  Ms.  Breslaw  was  placed  on  that  team  ini- 
tially; is  that  right? 

Mr.  lORio.  Yes. 
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Mr.  GlUFFRA.  Did  you  object  to  Ms.  BreslaVs  involvement  as  a 
member  of  that  team? 

Mr.  lORlO.  Yes,  I  did. 

Mr.  GiUFFRA.  Why  did  you  object  to  Ms.  Breslaw's  involvement 
as  a  member  of  that  team? 

Mr.  lORlO.  She  was  the  individual  that  made  the  prior  decisions. 
If  you  wanted  to  have  total  objectivity,  then  she  shouldn't  be  a  part 
of  the  team.  Her  work  should  be  reviewed  independently  with  her 
providing  input. 

Mr.  GiUFFRA.  She  had  a  vested  interest  in  the  outcome  of  the  re- 
view? 

Mr.  lORio.  Yes. 

Mr.  GiUFFRA.  She  was  taken  off  the  review;  is  that  right? 

Mr.  lORlO.  I  think  later  she  removed  herself. 

Mr.  GiUFFRA.  I  have  no  further  questions,  Mr.  Chairman. 

The  Chairman.  Senator  Sarbanes. 

Senator  Sarbanes.  Mr.  Chairman,  I  yield  to  Mr.  Ben-Veniste. 

Mr.  Ben-Veniste.  Good  afternoon,  Ms.  Lewis.  Gk)od  afternoon, 
Mr.  lorio.  I'd  like  to  ask  you  some  questions  about  the  priorities 
that  are  established  at  the  RTC.  In  that  context,  let  me  ask  wheth- 
er, prior  to  the  time  you  got  involved  in  the  Madison  investigation, 
a  priority  list  was  established  for  the  Kansas  City  office  of  the  RTC 
for  failed  institutions  in  Arkansas? 

Ms.  Lewis. 

Ms.  Lewis.  I  had  a  prioritized  list  of  institutions,  that's  correct, 
Mr.  Ben-Veniste,  but  I  did  that  when  I  was  still  in  the  Tulsa  office 
before  I  actually  transferred  to  Kansas  City. 

Mr.  Ben-Veniste.  Let  me  put  on  the  Elmo  a  December  11,  1991 
memo  from  you  to  Clark  Walton.  You  were  then  known  as  Jean 
Brennan;  is  that  correct? 

Ms.  Lewis.  Yes,  sir,  it  is. 

Mr.  Ben-Veniste.  That  was  designated  RI  0942? 

Ms.  Lewis.  Mr.  Ben-Veniste,  I'm  sorry,  I  don't  seem  to  have  a 
copy  of  that  document. 

Mr.  Ben-Veniste.  On  the  December  11,  1991  prioritization,  Mad- 
ison Bank  of  Little  Rock  is  listed  as  13th,  I  believe,  in  the  priorities 
with  Savers  Little  Rock  listed  second.  First  Federal  Savings  & 
Loan  of  Paragould  first,  and  First  Federal  of  Little  Rock  fourth;  is 
that  correct,  Ms.  Lewis? 

Ms.  Lewis.  Yes,  sir. 

Mr.  Ben-Veniste.  At  the  time  of  your  deposition,  you  didn't  seem 
to  remember  how  much  money  was  lost  in  the  failure  of  Savers  of 
Little  Rock.  Do  you  know  now? 

Ms.  Lewis.  No,  Mr.  Ben-Veniste,  I've  not  gone  back  to  look. 

Mr.  Ben-Veniste.  This  was  the  institution  that  was  number  2  on 
your  priority  list.  If  I  suggest  to  you  that  it  was  $600  million, 
would  you  accept  that? 

Ms.  Lewis.  Yes,  sir,  I  believe  I  would  accept  that. 

Mr.  Ben-Veniste.  On  many  occasions  during  1991,  1992  and 
1993,  Steven  Irons  of  the  FBI  continued  to  ask  you  what  you  were 
doing  about  the  Savers  Savings  Bank  in  terms  of  providing  a  crimi- 
nal referral  to  the  FBI;  isn't  that  so? 

Ms.  Lewis.  No,  sir,  I  don't  recall  having  several  conversations 
with  Mr,  Irons  with  regard  specifically  to  Savers. 
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Mr.  Ben-Veniste.  You  don't  think  Mr.  Irons  reminded  you  on 
several  occasions  that  he  would  like  to  hear  from  you  with  respect 
to  your  investigation  of  Savers  Savings? 

Ms.  Lewis.  I  remember  discussions  with  Mr.  Irons,  but  I  would 
not  enumerate  them  as  several. 

Mr.  Ben-Veniste.  Were  there  more  than  one?  I  don't  want  to 
quibble  about  it,  but  he  was  very  interested,  was  he  not,  in  you 
pursuing  Savers  Savings? 

Ms.  Lewis.  We  had  spoken  about  the  timeframe  in  which  I  would 
pursue  Savers  and  we  agreed  it  would  be  during  the  first  quarter 
of  1992,  I  believe,  yes,  sir. 

Mr.  Ben-Veniste.  First  Federal  of  Little  Rock  involved  another 
substantial  loss.  At  the  time  of  your  deposition  before  our  Commit- 
tee, you  didn't  seem  to  know  how  much  was  involved.  Do  you  know 
now? 

Ms.  Lewis.  No,  sir,  not  the  specific  dollar  amount,  but  I  do  be- 
lieve it  was  larger  than  the  losses  incurred  by  Savers. 

Mr.  Ben-Veniste.  Savers  loss  was  $600  million.  Do  you  have  any 
idea  how  much  was  involved  in  First  Federal  of  Little  Rock? 

Ms.  Lewis.  No,  sir,  I  just  recall  that  it  was  a  larger  loss  on  that 
institution. 

Mr.  Ben-Veniste.  At  the  time  of  your  deposition,  you  didn't 
know  whether  it  was  $100  million  or  $150  million.  Do  you  have  any 
better  idea  now? 

Ms.  Lewis.  I've  accepted  what  you  said  about  Savers  loss  being 
$600  million  as  an  axiom,  so  it's  going  to  have  to  be  more  than 
$600  million.  I  do  remember  it  was  larger  than  that. 

Mr.  Ben-Veniste.  Would  the  figure  $900  million,  close  to  $1  bil- 
lion in  loss,  ring  a  bell  with  you? 

Ms.  Lewis.  I  will  accept  that,  yes,  sir. 

Mr.  Ben-Veniste.  Now,  you  never  produced  a  criminal  referral 
with  respect  to  either  Savers  Savings  or  First  Federal,  did  you? 

Ms.  Lewis.  With  regard  to  Savers,  no,  I  did  not,  Mr.  Ben-Veniste. 
With  regard  to  First  Savings,  if  memory  serves  correctly,  I  believe 
I  did  produce  a  criminal  referral  late  in  1991. 

Mr.  Ben-Veniste.  First  Federal  of  Little  Rock,  if  you  look  at 
number  4  on  your  priority  list,  $900  million? 

Ms.  Lewis.  Yes,  sir. 

Mr.  Ben-Veniste.  You  say  you  produced  the  referral? 

Ms.  Lewis.  To  the  best  of  my  memory,  yes,  sir,  I  did. 

Mr.  Ben-Veniste.  Are  you  confusing  that  with  Paragould? 

Ms.  Lewis.  No,  I  don't  believe  so. 

Mr.  Ben-Veniste.  You  think  you  did  one  in  1991  and  yet  at  De- 
cember 11,  1991,  it's  number  4  on  your  list? 

Ms.  Lewis.  That's  correct,  Mr.  Ben-Veniste.  What  I  remember 
about  that  referral  is  it  was  an  issue  that  was  brought  to  my  atten- 
tion by  Mr.  Walton.  It  dealt  with  an  individual  by  the  name  of 
George  Mah  and  a  restaurant  in  Houston  through  Savers.  I  believe 
that  referral  was  ultimately  turned  over  to  the  District  Attorney  for 
prosecution. 

Mr.  Ben-Veniste.  Did  you  tell  Special  Agent  Irons  that  you  had 
given  up  an  opportunity  in  Washington,  DC,  a  job  opportunity,  just 
to  be  able  to  work  on  the  Madison  matter? 

Ms.  Lewis.  No,  sir,  I  don't  recall  saying  that  to  Mr.  Irons. 
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Mr.  Ben-Veniste.  Did  you  tell  Special  Agent  Irons  that,  in  order 
to  work  on  the  Madison  referral,  you  not  only  gave  up  a  job  oppor- 
tunity, but  in  order  to  work  on  it,  you  thought  you  or  it,  the  Madi- 
son referral,  could  alter  history?  Do  you  recall  telling  him  that? 

Ms.  Lewis.  No,  sir.  You  raised  that  question  in  my  deposition, 
and  I've  thought  about  it  significantly  since  then,  and  I  do  not  re- 
call saying  that. 

Mr.  Ben-Veniste.  Let  me  show  you  Exhibit  OIC  1124.  Put  that 
up  on  the  Elmo,  please.  Just  north  of  the  equator  on  Agent  Irons' 
handwritten  notes,  it  says  "JL  called" — Jean  Lewis,  you  were  then 
known  as  Jean  Lewis,  were  you  not? 

Ms.  Lewis.  Yes,  sir. 

Mr.  Ben-Veniste.  "Just  about  ready.  She  has  a  deadline  of  8/31," 
August  31,  1992.  "Gave  up  a  job  opportunity  in  DC  just  to  do  refer- 
ral. She  or  it  could  alter  history.  Very  dramatic." 

These  are  the  contemporaneous  notes  of  Special  Agent  Steven 
Irons,  who  will  be  here  to  testify  this  week  and  who  has  testified 
under  oath  before  this  Committee  in  deposition. 

Does  that  help  refresh  your  recollection  that  in  August  1992,  you 
called  Mr.  Irons  and  you  told  him  that  you  gave  up  a  job  in  Wash- 
ington just  to  work  on  the  Madison  referral,  and  you  thought  that 
you  or  it  could  alter  the  course  of  history? 

Ms.  Lewis.  Mr.  Ben-Veniste,  Mr.  Irons'  contemporaneous  notes 
are  not  something  I'm  going  to  argue  with  because  I  have  known 
Mr.  Irons  and  worked  with  him  extensively.  As  to  turning  down  a 
job  in  Washington,  I  was  offered  one  position  in  Washington,  and 
during  the  deposition  when  you  raised  that  question,  I  told  you 
that  that  issue  had  been  withdrawn.  I  was  also  offered,  and  I  later 
remembered,  another  position  in  Washington  through  Ms.  Doris 
Garrett  on  the  contracting  side,  and  I  did  turn  that  job  down,  sir. 
I  do  remember  that. 

Mr.  Ben-Veniste.  So  you  accept  Agent  Irons'  notes,  then,  if  I  un- 
derstand your  testimony,  of  his  conversation  with  you? 

Ms.  Lewis.  I  will  accept  Agent  Irons'  notes,  but  if  I  made  that 
comment,  then  knowing  my  sense  of  humor,  it  was  probably  made 
in  much  more  of  a  sarcastic  tone  than  a  dramatic  tone. 

Mr.  Ben-Veniste.  That  you  turned  down  the  job  offer  and 
thought  you  might  alter  the  course  of  history  was  a  joke  to  you? 

Ms.  Lewis.  No,  I  don't  believe  I  said  that  was  a  joke.  I  believe 
I  said  that  my  tone  can  sometimes  become  sarcastic,  and  if  I  made 
that  comment,  it  was  probably  more  in  that  vein  than  of  drama. 

Mr.  Ben-Veniste.  Who  gave  you  a  deadline  of  August  31,  1992, 
to  finish  the  criminal  referral  on  Madison? 

Ms.  Lewis.  That  was  a  self-imposed  deadline  because  I  had 
begun  the  drafting  process,  had  planned  to  leave  for  a  vacation  in 
mid-August  to  attend  my  20th  high  school  reunion,  and  hoped  to 
have  it  completed  shortly  after  I  returned. 

Mr.  Ben-Veniste.  Did  you  tell  Agent  Irons  that  your  bosses  had 
imposed  that  deadline  on  you? 

Ms.  Lewis.  No,  sir,  I  don't  believe  I  ever  told  him  they  had  im- 
posed a  deadline. 

Mr.  Ben-Veniste.  Now,  with  respect  to  any  self-imposed  or  other 
deadline  imposed — and  we'll  get  Agent  Irons'  testimony  on  this 
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later  this  week — it  is  true,  is  it  not,  that  there  was  no  particular 
reason  for  urgency  in  connection  with  the  Madison  referral? 

Ms.  Lewis.  That's  true,  there  was  no  particular  urgency. 

Mr.  Ben-Veniste.  Indeed,  Mr.  McDougal  had  already  been  pros- 
ecuted and  had  been  acquitted,  and  he  was  the  principal  target  of 
your  referral;  correct? 

Ms.  Lewis.  That's  correct. 

Mr.  Ben-Veniste.  Mr.  McDougal  at  the  time  that  you  were  work- 
ing on  this  referral,  you  learned,  was  impecunious;  correct?  He  had 
no  money? 

The  Chairman.  I'm  glad  you  explained  that  one. 

Ms.  Lewis.  Thank  you,  Mr.  Chairman. 

The  Chairman.  Any  time. 

Ms.  Lewis.  My  knowledge  of  his  financial  circumstances  were 
such  that  he  had  no  money,  that's  correct. 

Mr.  Ben-Veniste.  He  had  no  ability,  as  far  as  you  know,  to  repay 
anything  in  connection  with  the  losses  associated  with  Madison? 

Ms.  Lewis.  Correct. 

Mr.  Ben-Veniste.  He  was  living,  you  knew,  in  a  borrowed  mobile 
home;  correct? 

Ms.  Lewis.  I  had  read  that  in  an  article,  yes,  sir. 

Mr.  Ben-Veniste.  You  knew  that  he  had  been  in  poor  health, 
had  been  hospitalized  for  a  mental  breakdown? 

Ms.  Lewis.  I  knew  he  had  health  problems,  yes,  sir. 

Mr.  Ben-Veniste.  His  wife  had  left  him,  you  knew  that? 

Ms.  Lewis.  Yes,  sir. 

Mr.  Ben-Veniste.  You  saw  no  reason  for  haste  because  you  were 
worried  about  Mr.  McDougal  fleeing  the  country  or  some  such 
thing? 

Ms.  Lewis.  Mr.  Ben-Veniste,  when  I  undertake  an  investigation 
of  this  nature,  I  don't  usually  get  to  the  asset  search  portion  of  it 
until  very  late,  and  don't  make  judgments  as  far  as  possible  res- 
titution. It's  based  solely  on  the  level  of  criminality,  and  the  level 
of  criminality  that  we  found  at  Madison  constituted  referrals,  so  I 
wrote  them  as  part  of  my  job. 

Mr.  Ben-Veniste.  At  the  same  time  you  were  spending  all  this 
time  on  Madison  in  1992,  trying  to  get  it  done  by  your  self-imposed 
deadline  of  August  31,  the  FBI,  Agent  Irons  and  Special  Agent  in 
charge  of  the  Little  Rock  office  Pettus  were  telling  you  that  they 
were  vitally  interested  in  receiving  referrals  on  Savers  and  First 
Federal;  isn't  that  so? 

Ms.  Lewis.  I  believe  I've  testified  I  remember  having  conversa- 
tions with  Mr.  Irons,  but  I  don't  recall  him  imparting  to  me  any 
expediency  or  vital  importance  to  those  referrals. 

Mr.  Ben-Veniste.  Now,  you  recognized,  did  you  not,  at  the  time 
you  were  working  on  the  Madison  referral  that  any  publicity  about 
then-Gk)vernor  Clinton,  then-candidate  Clinton  being  involved  in  an 
FBI  or  Grand  Jury  investigation,  even  as  a  witness,  could  have 
negatively  affected  his  chances  in  the  general  election  for  the  Presi- 
dency of  the  United  States? 

Ms.  Lewis.  I  accept  that  was  a  possibility,  yes,  sir. 

Mr.  Ben-Veniste.  Have  you  ever  heard  the  expression  "an  Octo- 
ber surprise"? 

Ms.  Lewis.  Yes,  sir. 
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Mr.  Ben-Veniste.  In  this  context,  did  you  not  believe  that  had 
there  been  a  revelation  that  then-Governor  Clinton  was  involved  in 
some  ongoing  criminal  investigation,  albeit  as  a  witness,  that 
might,  in  fact,  constitute  such  an  October  surprise  affecting  the 
general  election? 

Ms.  Lewis.  I  have  two  comments  to  that,  Mr.  Ben-Veniste.  First, 
that's  asking  me  to  speculate;  and  second,  because  that  referral 
was  never  revealed,  there  was  no  impact. 

Mr.  Ben-Veniste.  We'll  get  to  the  circumstances  about  the  rev- 
elation or  nonrevelation  of  that  investigation  in  a  moment.  Did  you 
accept  the  possibility  that  the  revelation  of  the  information  could 
indeed  have  a  negative  effect  on  Mr.  Clinton's  chances? 

Ms.  Lewis.  I'll  acknowledge  that  was  a  possibility,  yes,  sir. 

Mr.  Ben-Veniste.  Now,  a  little  while  ago,  Mr.  lorio,  you  testified 
that  the  normal  follow-up  time  for  a  criminal  referral  being  acted 
upon  by  the  U.S.  Attorney's  Office  or  the  FBI  was  about  60  days, 
unless  I  misheard  you. 

Mr.  lORlO.  No,  that's  correct. 

Mr.  Ben-Veniste.  In  fact,  your  testimony  under  oath  before  our 
Committee  was  that  you  wouldn't  even  expect  to  hear  back  from 
a  U.S.  Attorney's  Office  or  the  FBI  for  a  90-day  period.  Do  you  re- 
call that? 

Mr.  lORiO.  No,  not  really. 

Mr.  Ben-Veniste.  You've  had  the  opportunity  to  review  your 
transcript,  have  you  not? 

The  Chairman.  Mr.  Ben-Veniste,  if  I  might,  I  believe,  and  I'll  ask 
the  reporter  to  go  back  and  check,  but  I  believe  he  said  approxi- 
mately 90  days. 

Mr.  Ben-Veniste.  Was  that  what  you  meant  to  say?  You  said  60, 
but  did  you  mean  to  say  90? 

Mr.  lORiO.  Either  one,  60  or  90. 

Mr.  Ben-Veniste.  Either  one? 

Mr.  lORiO.  Yes. 

Mr.  Ben-Veniste.  So  did  you  have  any  reason  to  believe  that  the 
U.S.  Attorney  or  the  FBI  would  act  in  connection  with  the  Madison 
referral,  which  Ms.  Lewis  had  submitted  on  August  31st,  sooner 
than  90  days? 

Mr.  lORlO.  No. 

Mr.  Ben-Veniste.  There  was  no  reason  to  follow  up  and  to  check, 
was  there,  as  to  what  the  U.S.  Attorney's  Office  or  the  FBI  might 
be  doing? 

Mr.  lORlO.  I  didn't  follow  up.  I  didn't  check. 

Mr.  Ben-Veniste.  You,  I  take  it,  did  not  direct  that  Ms.  Lewis 
take  such  action? 

Mr.  lORiO.  She  talks  with  those  people  on  a  daily  basis,  so  con- 
versations could  have  occurred 

Mr.  Ben-Veniste.  That  wasn't  my  question.  My  question  is 
whether  you  directed  Ms.  Lewis 

Mr.  lORlO.  To  check,  no,  I  did  not. 

Mr.  Ben-Veniste.  Can  we  put  up  Exhibit  OIC  1135.  Let  me  ask 
you,  Ms.  Lewis,  did  you  ever  tell  Agent  Irons  that — let  me  ask  the 
question. 
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Did  you  ever  ask  Agent  Irons  whether,  in  fact,  he  could  provide 
you  with  a  status  report  on  what  he  was  doing  or  what  his  views 
were  on  the  criminal  referral? 

Senator  Sarbanes.  Ms.  Lewis,  why  don't  you  defer  for  a  moment. 
I  know  you  can  probably  read  it  on  the  Elmo,  but  it  might  be  help- 
ful if  you  had  it  in  front  of  you. 

Ms.  Lewis.  Thank  you,  Senator.  There's  a  little  bit  of  a  glare.  I 
would  appreciate  that. 

Senator  Sarbanes.  We'll  get  it  to  you. 

Mr.  Ben-Veniste.  I  think  1135  is  on  the  Elmo.  Do  you  have  that 
in  front  of  you? 

Ms.  Lewis.  Yes,  sir.  Thank  you. 

Mr.  Ben-Veniste.  It  is  dated  9/18/92.  It  is  the  typed  note  pro- 
duced from  the  FBI  file  in  Little  Rock.  It  says: 

Jean  Lewis  of  RTC  was  in  the  office  today  for  Kell  meeting  with  StoU,  Harris, 
Calhoun  and  Hall.  Prior- to,  she  asked  me  what  status  of  Madison  was,  told  her  not 
decided,  but  meeting  scheduled.  After  her  meeting  she  waited  for  me.  She  again 
asked  for  status  and  was  told  she  would  have  to  ask  the  U.S.  Attorney.  She  advised 
her  boss,  Richard  lorio,  kept  asking  her  to  try  to  find  out  what  it  was  we  were 
doing.  I  reminded  her  of  the  sensitivity  and  that,  even  if  the  U.S.  Attorney  decided 
to  go  forward,  these  cases  took  longer  than  a  month  to  determine  what  was  there. 
She  advised  everyone  above  her  in  RTC  was  aware  of  the  referral. 

Now,  does  that  refresh  your  recollection,  Ms.  Lewis,  about  your 
conversation  with  Special  Agent  Steven  Irons? 

Ms.  Lewis.  I  remember  attending  that  meeting  that  Mr.  Irons 
references  in  Little  Rock,  and  I  do  remember  speaking  with  him  be- 
fore and  after  the  meeting. 

Mr.  Ben-Veniste.  That's  a  start. 

The  Chairman.  It's  a  better  start  than  that  of  a  lot  of  witnesses 
I've  heard  heretofore.  They  couldn't  even  recall  where  they  were. 

Mr.  Ben-Veniste.  We  take  one  witness  at  a  time,  Mr.  Chairman. 

The  Chairman.  I  understand,  but  I  thought  it  would  be  interest- 
ing to  make  an  observation.  I  know  witnesses  who  can't  even  re- 
member what  they  wrote. 

Mr.  Ben-Veniste.  Thank  you.  Ms.  Lewis? 

Ms.  Lewis.  Yes,  sir. 

Mr.  Ben-Veniste.  Did  you  tell  Agent  Irons  that  your  boss,  Rich- 
ard lorio,  kept  asking  you  to  try  to  find  out  what  the  FBI  was 
doing  with  respect  to  your  referral,  after  all  it  had  been  there  all 
of  2  weeks  already? 

Ms.  Lewis.  No,  Mr.  Ben-Veniste,  I  don't  remember  specifically 
posing  that  question  to  him. 

Mr.  Ben-Veniste.  Do  you  deny  saying  that  to  Agent  Irons? 

Ms.  Lewis.  No,  I'm  not  going  to  deny  it.  Obviously,  Agent  Irons 
remembers  better  than  I,  I  guess.  I  don't  recall. 

Mr.  Ben-Veniste.  You  also  said,  according  to  Agent  Irons,  that 
everybody  at  the  RTC  was  aware  of  the  referral.  Do  you  recall  say- 
ing that? 

Ms.  Lewis.  I  recall  telling  Steve  that  the  people  in  my  chain  of 
command  were  aware  of  the  referral,  but  I  don't  think  I  qualified 
it  as  everybody  at  the  RTC. 

Mr.  Ben-Veniste.  Did  you  tell  him  that  RTC -Washington  was 
aware  of  the  referral? 

Ms.  Lewis.  I  may  have  because  I  knew  Mr.  lorio  had  made  them 
aware  of  the  referral. 
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Mr.  Ben-Veniste.  In  your  deposition,  you  claim  that  you  had  not 
made  any  contacts  with  Agent  Irons  from  the  time  that  you  sent 
over  the  criminal  referral  until  December  1992.  Do  you  recall  that 
testimony? 

Ms.  Lewis.  Yes,  I  do. 

Mr.  Ben-Veniste.  In  addition  to  the  references  that  I've  provided 
to  you — and  I  won't  take  up  the  time  to  go  through  it  here,  but  we 
will  make  it  part  of  the  record — there  are  at  least  eight  contacts, 
which  are  recorded  by  you,  pressing  the  FBI  and  the  U.S.  Attor- 
neys Office  for  information  of  a  follow-up  nature  as  to  what  was 
going  on  with  your  referral.  Can  you  provide  any  explanation  for 
that,  Ms.  Lewis? 

Ms.  Lewis.  As  Mr.  lorio  has  already  said,  Mr.  Ben-Veniste,  dur- 
ing that  timeframe,  I  was  in  frequent  contact  with  the  FBI  because 
Paragould  was  an  active  and  ongoing  investigation.  If,  during  any 
of  those  conversations,  I  posed  the  question  about  the  Madison  re- 
ferral, I  don't  recall  specifically  doing  so,  but  I'm  certainly  not 
going  to  deny  that  I  may  have  asked. 

Mr.  Ben-Veniste.  Did  you  ever  leave  a  phone  message  for  Agent 
Irons  in  which  you  left  word  with  his  receptionist  that  you  wanted 
him  to  call  you  back  because  you  felt  like  you  were  being  treated 
as  a  pariah  because  of  your  referral? 

Ms.  Lewis.  No.  Actually,  Mr.  Ben-Veniste,  I  left  that  particular 
message  in  1994  for  Assistant  U.S.  Attorney  Bob  Roddey  after  I 
had  attempted  for  7  months  to  get  a  response  from  the  U.S.  Attor- 
ney's Office,  and  for  the  7  months  after  the  last  nine  Madison  refer- 
rals went  in,  I  could  not  solicit  a  return  call  from  the  U.S.  Attor- 
ney's Office  with  very  minor  exceptions. 

Mr.  Ben-Veniste.  We'll  try  to  provide  the  1992  message  that  you 
left  about  feeling  as  though  you  were  being  treated  as  a  pariah  in 
a  moment.  While  we're  doing  that,  let  me  ask  you,  Ms.  Lewis,  how 
it  could  be  that  providing  a  criminal  referral  the  target  of  which, 
Mr.  McDougal,  was  an  individual  who  had  been  prosecuted  and  ac- 
quitted, was  completely  broke,  living  in  a  borrowed  mobile  home, 
who  had  suffered  a  mental  breakdown  could  alter  the  course  of  his- 
tory? 

Ms.  Lewis.  Mr.  Ben-Veniste,  it's  not  my  job  to  be  the  judge  and 
jury  on  such  matters.  When  I  find  evidence  of  criminality,  I  follow 
through  on  my  procedures,  I  write  my  referrals,  submit  them  to  the 
appropriate  authorities  and  leave  it  to  them  to  be  the  judge  and 
jury  on  that. 

Mr.  Ben-Veniste.  What  I'm  referring  to  is  your  reference  to 
Agent  Irons  in  August  1992,  before  you  even  sent  the  criminal  re- 
ferral over,  that  you  wanted  to  be  a  part  of  this  event  that  could 
alter  the  course  of  history.  Now,  surely  you  couldn't  have  been  talk- 
ing about  the  event  being  sending  in  a  criminal  referral  targeting 
Mr.  McDougal,  could  you  have  been? 

Ms.  Lewis.  I  don't  remember  making  that  comment,  sir. 

Mr.  Ben-Veniste.  You  just  indicated  to  us  that  you  had  no  argu- 
ment with  the  fact  that  Agent  Irons'  contemporaneous  note,  where 
he  characterized  your  statement  as  being  very  dramatic,  was  accu- 
rate? 

Ms.  Lewis.  I  do  not  take  exception  to  Mr.  Irons'  notes  because, 
as  I  said,  I  worked  with  Mr.  Irons  for  a  long  time.  I  have  a  great 
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deal  of  respect  and  admiration  for  him,  so  I'm  not  going  to  argue 
with  those  notes.  Knowing  myself,  I  would  characterize  a  comment 
like  that  something  along  the  lines  of  oh,  yeah,  right,  Steve,  I'm 
going  to  be  big  in  the  middle  of  this  because  I'm  sure  it's  really 
going  to  change  the  course  of  world  history. 

Mr.  Ben-Veniste.  That  would  also  explain  why  you  spent  all  of 
your  time  on  this  little  bank  in  Little  Rock  as  opposed  to  $900  mil- 
lion of  loss  in  First  Federal  and  $600  million  of  loss  in  Savers  Sav- 
ings, but  I'll  move  on. 

Let  me  ask  you  this,  Ms.  Lewis:  Did  you,  at  the  time  that  you 
first  began  your  work  in  connection  with  Madison,  have  an  opinion 
about  then-candidate  Bill  Clinton? 

Ms.  Lewis.  No,  sir.  At  that  point,  I  knew  very  little  about  Mr. 
Clinton. 

Mr.  Ben-Veniste.  Did  you  ever  express  a  view  about  Mr.  Clinton 
to  any  friend  or  acquaintance  of  a  derogatory  nature? 

Ms.  Lewis.  Mr.  Ben-Veniste,  I  think  it's  fairly  well  documented 
that  I  am  a  conservative,  I  am  a  Republican,  and  there  may  have 
been  occasions  upon  which  I  may  have  made  comments  to  my 
friends,  but  I  don't  think  those  are  comments  that  are  appropriate 
for  a  proceeding  like  this. 

Mr.  Ben-Veniste.  You  don't  think  they  are  appropriate  for  a  pro- 
ceeding to  inquire  into  whether  you  had  a  preconceived  notion  or 
bias  against  Mr.  Clinton  at  the  time  you  undertook  this  respon- 
sibility for  providing  a  criminal  referral?  Let  me  ask  you  what  you 
recall  about  expressing  a  negative  view  about  Mr.  Clinton. 

The  Chairman.  Mr.  Ben-Veniste,  we've  gone  well  beyond,  and 
I've  permitted  latitude.  I  will  permit  latitude  to  all  of  the  Members 
and  to  counsels,  but  when  we  start  to  get  into  the  business  of  have 
you  ever  expressed  an  opinion  politically  to  friends  about  X,  Y,  or 
Z,  whether  it's  President  Clinton,  Governor  Jim  Guy  Tucker  or 
whoever  it  is,  I  think  we're  going  a  little  far. 

If  you  want  to  say  did  you  ever  tell  any  of  your  friends  about  the 
referrals,  that's  fine.  Did  you  leak  these  referrals  or  the  fact  that 
you  were  working  on  these  referrals,  that's  fine.  Anything  as  it  re- 
lates to  her  professional  conduct — and  I've  permitted  that  to  come 
in — as  it  relates  to  her  work  or  breach  of  fiduciary  responsibility 
or  the  responsibility  imposed  upon  her  as  an  investigator,  fine.  But 
we're  not  going  to  get  into  whether  or  not  you're  a  Democrat  or  Re- 
publican. Mr.  lorio,  I  didn't  ask  him  whether  he's  a  Democrat  or 
Republican 

Mr.  Ben-Veniste.  Nor  did  I  ask  Ms.  Lewis. 

The  Chairman.  It  doesn't  matter.  When  we  get  into  the  business 
about  whether  or  not  you've  expressed  anything  as  it  relates  to 
somebody  who  is  a  candidate,  well  known  for  public  office,  people 
make  expressions,  and  we're  not  going  to  get  into  whether  she  may 
have  said  he's  too  conservative,  too  liberal,  too  whatnot. 

Why  don't  you  proceed,  but  let's  keep  it  on  the  line  as  it  relates 
to  her  work  and  professional  conduct.  If  you  want  to  refer  to  con- 
versations that  she  had  with  other  people  in  connection  with  this, 
fine. 

If  we're  going  to  get  into  the  business  of  if  you've  ever  expressed 
anything  about  Mr.  Clinton,  I  have  to  tell  you  something,  to  my 
knowledge,  I  am  not  aware  of  her  having  leaked  out  any  of  this  in- 
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formation  or  referrals  or  having  given  it  in  a  manner  that  would 
have  been  detrimental.  So,  I  think,  if  you  want  to  look  at  that,  if 
you  have  a  suggestion  that  she  may  have  done  this,  fine.  Let's  ex- 
plore that  and  I'll  restore  whatever  time — put  an  extra  3  minutes 
on  and  let's  proceed. 

Ms.  Lev^is.  Mr.  Chairman,  there  is  one  part  that  I  would  like  to 
clarify  with  regard  to  what  Mr.  Ben-Veniste  just  asked. 

The  Chairman.  All  right. 

Ms.  Lewis.  I  did,  Mr.  Ben-Veniste,  and  I  will  freely  admit  this, 
keep  my  politics  at  the  forefront  of  my  mind  as  I  worked  on  that 
simply  because,  knowing  my  own  conservative  views  and  knowing 
those  of  Mr.  Clinton,  I  held  myself  to  a  much  higher  standard  going 
through  the  documentation  that  I  was  working  at  to  ensure  that 
there  was  very  significant  and  substantial  evidence  before  even 
proceeding  with  that. 

Mr.  Ben-Veniste.  We'll  get  to  the  leaks 

Senator  Sarbanes.  Mr.  Chairman,  let  me  just  make  this  observa- 
tion. First  of  all,  no  questions  were  asked  by  Mr.  Ben-Veniste  to 
Ms.  Lewis  whether  she  was  a  Republican  or  a  Democrat  or  a  con- 
servative or  a  liberal.  I  think  it's  perfectly  warranted  to  find  out 
whether  Ms.  Lewis,  as  she  went  into  this  Madison  matter  in  which 
she  included  the  Clintons  as  witnesses  in  her  referral,  had  a  pre- 
existing bias  or  strong  attitude  with  respect  to  Mr.  Clinton.  It's  a 
perfectly  legitimate  question. 

She  has  just  asserted  that  she  made  an  effort  to  adopt  a  higher 
standard,  but  it's  reasonable,  then,  to  ask  what  were  the  preexist- 
ing biases  that  may  have  existed. 

The  Chairman.  I  think  the  inference  was  quite  clear  that  some- 
how the  undertaking  of  this  matter  was  biased,  not  factual.  The 
fact  of  the  matter  is  there  has  not  even  been  an  allegation  that  in 
any  way,  time  or  place  were  she  or  Mr.  lorio  or  anybody  else  re- 
sponsible for  leaking  out  what  could  have  been  devastating  and 
very  damaging  information. 

If  you  want  to  look  at  the  record  on  the  work  that  was  produced, 
her  work  product  and  that  of  her  associates,  you  have  three  guilty 
pleas  and  three  people  under  indictment,  including  the  sitting  Gov- 
ernor of  Arkansas.  Now,  if  we're  going  to  dispute  any  of  the  find- 
ings, that's  one  thing,  but  I  think  the  work  product  speaks  for  it- 
self. She's  done  an  outstanding  job. 

Senator  Boxer.  Mr.  Chairman,  may  I  ask 

Senator  Sarbanes.  On  that  point,  we're  going  to  have  to  sort  out 
between  the  first  referral  made  on  August  31,  1992  and  the  other 
referrals  which  came  later.  The  August  31  referral,  made  roughly 
60  days  before  the  election,  was  then  followed  by  a  number  of  com- 
munications to  find  out  whether  the  referral  had  been  acted  on, 
even  though  the  period  of  time  was  clearly  well  within  the  normal 
course  for  examining  these  referrals. 

It  was  not  reasonable  to  expect  those  referrals  to  be  acted  on  in 
that  period  of  time.  So  I  think  it's  a  perfectly  legitimate  question 
to  pursue,  and  I  understand  that  the  Chairman 

Senator  Shelby.  Mr.  Chairman,  if  I  could,  I  believe  the  phrase 
was  used  something  like  this,  that  Ms.  Lewis  spent  a  lot  of  time 
on  a  broken  down  little  bank.  A  little  bank  that  you,  Mr.  Chair- 
man— this  investigation  has  brought  three  guilty  pleas,  three  in- 
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dictments,  probably  more  to  come,  but  a  hit  or  a  loss  to  the  Amer- 
ican taxpayers  of  $60  million,  and  I  resent 

Senator  BoXER.  Mr.  Chairman 

Senator  Shelby.  It's  my  time,  if  the  Senator  would  wait. 

When  the  counsel  says  she's  spending  her  time  on  a  broken  down 
little  bank,  that  the  taxpayers  lost  $60  million  on,  I  resent  those 
kind  of  remarks. 

The  Chairman.  Senator  Boxer. 

Senator  BoxER.  Thank  you.  I  just  want  to  know  from  you,  Mr. 
Chairman,  what  the  rules  are?  I  really  sincerely  do  because,  when 
your  counsel  was  questioning  and  started  to  make  what  I  person- 
ally— and  I  don't  speak  for  anyone  else  on  my  side — thought  were 
very  reminiscent  of  McCarthyite  tactics  about  witnesses  being 
guilty,  I  never  interrupted  him,  I  never  said  anything.  When  our 
counsel  says  it's  interesting  that  this  person  spent  so  much  time 
on  a  $60  million  loss  when  a  $900  million  loss  wasn't  even  looked 
at,  now  we  have  interruption 

The  Chairman.  I  did  not  interrupt  nor  did  I  hear  any  interrup- 
tion. 

Senator  BoXER.  I'm  asking  the  question  what  the  rules  are  about 
this  hearing? 

The  Chairman.  I've  attempted  to  give  great  latitude.  It  is  your 
time,  and  we  will  restore  additional  time.  The  fact  is  that  I  did  in- 
dicate that  I  thought  we  were  straying  and  going  far  beyond  when 
we  get  into  the  business  of  what  a  person's  views  or  thoughts  are 
or  whether  a  person  may  have  had  a  favorable  or  unfavorable  im- 
pression about  whoever  it  is,  whether  it  was  the  President  or 
whether  it  was  Jim  Guy  Tucker,  et  cetera,  that  is  not  relevant. 

Now,  if  you  have  something  that's  relevant  and,  indeed,  bringing 
up  conversations  that  she  had  with  respect  to  people  as  it  related 
to  the  duties,  that's  relevant. 

So  my  ruling  was  one  that  it  went  beyond  the  scope.  Mr.  Ben- 
Veniste,  let's  continue.  You  have  at  least  another  6  minutes. 

Senator  Sarbanes.  Ten  minutes. 

The  Chairman.  Fine,  10  minutes. 

Mr.  Ben-Veniste.  Let  me  first  establish,  it  is  correct,  is  it  not, 
Ms.  Lewis,  that  I  never  asked  you  what  your  political  affiliation 
was,  in  your  deposition  or  here  today? 

Ms.  Lewis.  No,  sir,  that's  correct,  you  did  not  ask. 

Mr.  Ben-Veniste.  You  volunteered  that  just  now. 

Ms.  Lewis.  That's  correct. 

Mr.  Ben-Veniste.  My  only  question  to  you  was  whether  you  had 
a  very  strong  view  about  Mr.  Clinton  personally,  which  you  ex- 
pressed to  others,  of  a  very  negative  nature,  even  prior  to  the  time 
that  you  began  your  investigation  in  1992. 

The  Chairman.  Don't  answer  that.  We're  going  well  beyond  now. 
If  you  have  something — that's  well  beyond. 

Mr.  Ben-Veniste.  Yes,  I  do. 

The  Chairman.  Go  ahead.  Continue. 

Mr.  Ben-Veniste.  Is  the  ruling 

The  Chairman.  Does  it  mean  because  somebody  has  had  a  nega- 
tive opinion  of  someone  in  public  life  or  office  that  it's  relevant  at 
this  hearing? 

Senator  Sarbanes.  Yes. 
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The  Chairman.  I  don't  believe  it  is. 

Senator  Sarbanes.  Yes. 

The  Chairman.  The  witness  does  not  have  to  answer. 

Senator  Sarbanes.  We  would  take  the  answer  and  weigh  it  and 
evaluate  it  in  the  total  context. 

The  Chairman.  I  think  she  went  well  beyond 

Senator  Sarbanes.  Ms.  Lewis  has  asserted 

The  Chairman.  Ms.  Lewis  went  well  beyond  what  she  had  to  in 
terms  of  indicating  that  she  was,  in  terms  of  her  own  political 
views,  a  conservative  and  differed  with  Mr.  Clinton.  As  it  relates 
to  what  she  may  or  may  not  have  indicated  to  people  has  no  bear- 
ing here  at  this  time. 

As  a  matter  of  fact,  we're  looking  into  what  took  place,  how  did 
it  take  place,  gathering  the  facts.  If,  indeed,  in  her  gathering  of 
facts,  those  facts  that  have  been  reduced  to  indictments  in  some 
cases,  guilty  pleas  in  some  cases,  pending  investigations,  has  em- 
barrassed people,  you  don't  attack  the  person  simply  because  she 
may  have  made  disparaging  comments  about  someone  in  political 
life. 

This  is  still  America,  and  people  have  a  right  to  express  their 
opinions  about  what  they  think  of  various  candidates. 

Senator  Sarbanes.  Mr.  Chairman,  if  that's  a  stipulation  that  Ms. 
Lewis,  in  fact,  made  such  disparaging  comments 

The  Chairman.  I  didn't  stipulate  to  that.  I'm  saying  that  it's  ir- 
relevant. 

Senator  Sarbanes.  I  don't  know  that  she  needs  to  answer  the 
question,  but,  otherwise,  if  it's  not  a  stipulation,  I  think  it's  per- 
fectly relevant  to  find  out  how  much  bias  or  preexisting  prejudice 
she  may  have  had  as  she  went  into  this  examination  of  the  Madi- 
son matter. 

The  Chairman.  A1  Smith  said  it  best.  Senator.  He  said  let's  look 
at  the  record.  If  you  look  at  the  record  in  terms  of  what  she's  done 
and  the  manner  in  which  people  have  attempted  to  obstruct  her 
and  Mr.  lorio,  I  think  that's  rather  clear.  I  think  that's  rather  per- 
tinent. 

I  think  when  we  get  into  the  business  of  attempting  to  sidetrack 
by  asking  what  her  views  were  politically,  as  it  related  to  a  particu- 
lar candidate,  whether  she  said  anything  disparaging  about  him, 
that  is  the  nature  of  American  politics  and  if  we're  going  to  try  to 
impute  something  evil  to  that  we're  going  to  be  in  big  trouble. 

Senator  Sarbanes.  Let's  find  out  whether  that,  in  fact,  is  the 
case.  That's  a  reasonable  point,  but  she  ought  to  answer  the  ques- 
tion. 

Senator  Shelby.  Mr.  Chairman,  I  think  you've  been  more  than 
reasonable  with  the  other  side  here,  and  I  think  you  ought  to  go 
ahead  and  rule  as  the  Chairman  and  go  on. 

The  Chairman.  The  question  is  out  of  order. 

Senator  Faircloth.  He  should  rule  after  he  lets  me  speak. 

The  Chairman.  Senator  Faircloth. 

Senator  FAIRCLOTH.  You  made  this  referral  in  August  1992 

Senator  Sarbanes.  Wait  a  second. 

The  Chairman.  Wait.  We're  going  to  finish  their  time  and  then 
I'll  turn  to  the  Senator. 
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Senator  Faircloth.  If  she  wanted  to  hit  him,  she  could  have 
done  it  in  August. 

The  Chairman.  Let  us  continue. 

Mr.  Ben-Veniste,  you  can  continue  to  examine. 

Mr.  Ben-Veniste.  But  I  may  not  inquire  as  to  the  issues  of  per- 
sonal bias? 

The  Chairman.  I  didn't  say  that.  If  you  want  to  say  personal 
bias,  let  me  tell  you  something,  let's  look  at  what  the  witness  said. 
She  said  she  bent  over  backward  because  she  did  have  a  difference 
of  opinion  and  she  kept  that  foremost  so  she  would  attempt  to  be 
fair. 

That's  how  I  read  that.  If  we  want  to,  we'll  have  the  transcript 
read  back  to  us.  Would  you  like  to  do  that? 

Mr.  Ben-Veniste.  No,  I  remember 

The  Chairman.  Let's  accept  it  in  terms  of  the  question  of  bias, 
she  answered  quite  clearly  that  was  not  the  case  and  she  went  out 
of  her  way. 

Mr.  Ben-Veniste.  But  now  I'm  asking  about  whether  she  had  ex- 
pressed a  personal  bias  against  Mr.  Clinton  on  a  very  personal 
level,  and  if  the  ruling  is  that  I  may  not  ask  that  question,  I  will 
go  on. 

The  Chairman.  Did  you  have  a  personal  bias  toward  any  of  the 
people  that  you  were 

Senator  Sarbanes.  That's  not  the  question. 

The  Chairman.  Toward  Mr.  Clinton,  did  you  have  a  personal 
bias? 

Senator  Sarbanes.  Did  she  express  a  personal  bias? 

The  Chairman.  Now,  if  we're  going  to  start  saying  that  she  may 
have  indicated  to  somebody  politically  what  her  feelings  were 

Senator  Sarbanes.  Not  politically.  Strike  politically. 

The  Chairman.  How  do  we  get  in  and  differentiate?  I  would  sug- 
gest that  Ms.  Lewis  can  indicate  whether  or  not  she  had  a  personal 
bias.  That  certainly  is  well  within  the  realm  of  a  proper  question, 
whether  she  did  have  a  personal  bias. 

Mr.  Ben-Veniste.  Ms.  Lewis,  did  you  express  a  personal  bias 
about  Mr.  Clinton  in  1992? 

The  Chairman.  Oh,  my  God.  As  the  tension  mounts  and  fills  the 
air  of  whether  or  not  a  personal  bias  was  there. 

Senator  Boxer.  Mr.  Chairman,  motivation  is  important  and  I 
don't  think  it's  funny  either. 

The  Chairman.  Motivation?  How  about  looking  at  the  facts  in 
the  record? 

Senator  Shelby.  More  important  are  the  facts  that  she's  trying 
to  elicit  here  and  that  a  lot  of  the  other  side  don't  want  to  bring 
out. 

Mr.  Ben-Veniste.  I  got  as  far  as  asking  a  question. 

Senator  Sarbanes.  We've  been  trying  very  hard  to  bring  out  the 
facts,  and  we've  had  this  question  before  us  now  for  about  10  min- 
utes, and  Ms.  Lewis  is  constantly  prevented  from  answering  by 
interruptions  from  the  other  side. 

The  Chairman.  Let  me  say  this:  The  Chair  is  going  to  make  a 
ruling.  As  it  relates  to  the  question  of  personal  bias,  certainly,  I 
think  you're  well  within  the  right  of  people  to  ascertain,  were  you 
personally  biased  and  did  that  interfere  with  any  of  your  actions. 
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Now,  that's  a  complete  and  thorough  question.  Did  you  have  a 
personal  bias  and  did  that  bias  interfere  with  your  actions?  Did  you 
take  unwarranted  actions  as  a  result  of  that,  as  distinguished  by 
whether  or  not  you  had  a  political  bias  or  political  views,  did  you 
have  a  personal  bias  that  influenced  your  actions? 

Mr.  Ben-Veniste.  Mr.  Chairman,  am  I  still  asking  questions 
here?  I  don't  understand. 

The  Chairman.  I'm  telling  you  if  you're  going  to  ask  a  fair  ques- 
tion, the  question  comes  down  to  was  there  any  personal  bias  that 
interfered  with  the  performance  of  her  duties  or  affected  the  per- 
formance of  her  duties,  that  is  a  proper  question. 

Senator  Sarbanes.  No,  because  the  proper  question  is  whether 
there  was  any  personal  bias.  Then  we  need  to  evaluate  on  the  basis 
of  the  answer  to  that  question 

The  Chairman.  You  can  answer. 

Senator  Sarbanes.  — Ms.  Lewis'  conduct. 

The  Chairman.  Now  we're  getting  into — Ms.  Lewis,  go  ahead. 

Ms.  Lewis.  Thank  you.  I'm  going  to  take  the  silence  as  a  shot 
this  time.  As  to  any  kind  of  a  personal  bias,  I  had  no  personal  bias 
against  Mr.  Clinton,  didn't  know  Mr.  Clinton.  As  far  as  my  poten- 
tial political  bias,  as  I  have  already  stated,  I  kept  my  conservative 
views  and  potential  bias  versus  very  liberal  views  at  the  forefront 
of  my  mind  to  make  sure  that  I  stayed  with  a  higher  standard  of 
care  in  documenting  the  evidence  and  the  allegations  I  was  about 
to  make  because  they  were  very  serious. 

Mr.  Ben-Veniste.  Did  you  express  to  a  friend  of  yours  in  1992 
your  view  that  Mr.  Clinton  was  "a  lying  bastard"? 

Ms.  Lewis.  Mr.  Ben-Veniste,  I  cannot  recall  ever  having  made  a 
statement  like  that. 

Mr.  Ben-Veniste.  I'll  help  you  recall  because  we  have,  from  the 
disk  that  you  provided  to  this  Committee,  a  letter,  and  I'm  not 
going  to  show  the  rest  of  the  letter  to  anyone,  but  I  will  show  you 
the  reference  and  ask  you  whether  it  refreshes  your  recollection 
that  you  so  referred  to  then-candidate  Clinton  in  February  1992? 

Ms.  Lewis.  I  confess,  I'm  curious  where  you  got  this  letter. 

Mr.  Ben-Veniste.  We  got  it  from  you. 

Ms.  Lewis.  I  don't  think  this  was  on  a  disk  I  gave  you.  Counsel. 

Mr.  Ben-Veniste.  Apparently  you  didn't  think  it  was  on  the 
disk,  but  it  was.  That's  the  funny  thing  about  these  disks.  I  don't 
understand  how  they  do  it,  but  they  can  fmd  the  stuff  on  the  disk 
that  nobody  thinks  is  there.  I  hate  it  when  that  happens,  but  here 
it  is,  Ms.  Lewis. 

Ms.  Lewis.  Obviously,  Mr.  Ben-Veniste,  I  will  claim  authorship 
of  this  document,  and  yes,  sir,  I  did  make  that  comment. 

Mr.  Ben-Veniste.  Thank  you.  Now,  with  respect  to 

The  Chairman.  Mr.  Ben-Veniste,  could  you  furnish  us  a  copy  of 
this  document? 

Senator  Faircloth.  Mr.  Chairman,  is  the  statement  not  true? 

Mr.  Ben-Veniste.  If  I  may  continue,  Mr.  Chairman.  I've  asked 
one  question.  I  had  10  minutes.  My  red  light  is  on. 

The  Chairman.  Go  ahead,  continue.  I  would  suggest  this.  I  would 
like  to  see  the  document. 

Senator  Shelby.  Mr.  Chairman,  if  Ms.  Lewis  said  that,  I'm  sure 
she  was  joined  by  millions  of  other  Americans  who  have  said  the 
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same  thing  over  and  over.  There  is  nothing  unique  about  that  or 
about 

Senator  Faircloth.  Is  it  the  truth,  Ms.  Lewis? 

Ms.  Lewis.  Senator  Faircloth,  you're  not  tripping  me  up  on  that 
one  again. 

Mr.  Ben-Veniste.  If  I  could  have  10  minutes,  I'd  like  to  explore 
the  surreptitious  taping  of  Ms.  Breslaw. 

The  Chairman.  Do  you  have  that  whole  thing  up  there? 

Ms.  Lewis.  Mr.  Chairman 

The  Chairman.  I  mean,  if  you  see  the  references  as  they  relate 
to  supposed  relationships  and  the  Governor's  denial,  I  want  to  tell 
you  if  you  took  a  poll  of  that  question,  you  would  find  that  probably 
more  people  have  a  feeling  that  maybe  the  former  Governor  was 
not  telling  the  truth  and,  as  some  would  say,  would  characterize 
it  as  being  a  lie. 

Mr.  Ben-Veniste.  There  we  have  it.  The  opinion  has  just  been 
expressed 

Mr.  Chertoff.  This  is  out  of  context.  This  is  totally  out  of- 


Mr.  Ben-Veniste.  We  can  put  the  whole  letter  in,  but  I  don't 
think  you  would  want  that  to  happen. 

Mr.  Chertoff.  I  don't  think  you  would  want  to,  given  that  it's 
a  personal  letter. 

Mr.  Ben-Veniste.  I  haven't.  There's  been  a  request  from  the 
press,  but  we  are  not  about  to  put  that  whole  letter  in. 

Mr.  Chertoff.  Why  don't  you  give  the  whole  letter  to  the  wit- 
ness, Mr.  Ben-Veniste,  so  she  can  see  the  reference  to  "he"  is  not 
the  reference  you're  suggesting  it  is. 

The  Chairman.  Let's  give  her  the  whole  letter. 

Ms.  Lewis.  Gentlemen 

Senator  FAIRCLOTH.  Let's  see  the  whole  letter. 

Mr.  Chertoff.  Just  give  it  to  her. 

Senator  BoxER.  The  reference  is  on  that  page  to  Gennifer. 

Mr.  Ben-Veniste.  Ms.  Lewis,  do  you  want  to  get  into  the  rest  of 
this  letter?  I'm  prepared  to  respect  your  privacy  with  respect  to  the 
rest  of  it. 

Ms.  Lewis.  Thank  you,  Mr.  Ben-Veniste.  I  do  appreciate  that. 

The  Chairman.  Isn't  it  a  somewhat  humorous  comment  at  the 
end  as  it  relates  to  your  son,  if  you  take  a  look  at  that,  or  someone 
else? 

Ms.  Lewis.  I'm  sorry,  Mr.  Chairman,  what  was  your  question? 

Mr.  Ben-Veniste.  Mr.  Chairman,  is  my 

The  Chairman.  We're  going  to  let  you 

Senator  Shelby.  Let  her  look  at  the  letter. 

Mr.  Ben-Veniste.  It's  20  some-odd  pages. 

Mr.  Chertoff.  I  think,  in  fairness,  she  ought  to  have  been  given 
an  opportunity  to  look  at  the  whole  letter  before  she  was  asked 
about  it,  so  let  her  have  the  opportunity  now.  I  think  it's  on  the 
second  or  third  page  early  on.  It's  on  page  3,  I  believe. 

[Pause.] 

Ms.  Lewis.  Mr.  Chairman,  I've  had  a  chance  to  review  this. 

The  Chairman.  Do  you  have  a  better  frame  of  reference  now? 

Ms.  Lewis.  Absolutely. 

The  Chairman.  Would  you  care  to  comment  on  that? 

Ms.  Lewis.  Yes,  sir,  I  would.  Thank  you. 
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The  Chairman.  Please. 

Ms.  Lewis.  This  is  a  letter  I  sent  to  my  oldest  and  dearest  friend, 
complaining  at  length  of  a  lot  of  interesting  situations  that  were  oc- 
curring in  my  life  dealing  with  my  former  stepchildren.  That  par- 
ticular context  and  that  particular  paragraph  were  dealing  with 
one  of  my  14-year-old  stepsons  and  a  matter  he  was  going  through. 
Yes,  I  did  put  that  comment  in  there  as  a  political  aside  on  the  as- 
sumption that  my  good  fnend  would  understand  what  the  reference 
was,  why  I  was  putting  it  in  with  the  same  context  with  my  son 
who  was  undergoing  some  problems  at  that  time.  Frankly,  Mr. 
Ben-Veniste,  that's  a  real  cheap  shot. 

Mr.  Ben-Veniste.  Thank  you,  Ms.  Lewis. 

The  Chairman.  Was  it  in  reference  to  the  truthfulness  of  your 
stepson,  is  that  the  context  in  which  you  made  that  reference? 

Ms.  Lewis.  Yes,  sir,  it  was  within  the  context  of  the  veracity  of 
my  son  who  had  some  serious  emotional  problems  at  that  time. 

The  Chairman.  It  was  one  little  snippet  in  part  of  a  20-page  let- 
ter in  which  you  were  talking  about  various  problems,  et  cetera, 
and  one  as  it  related  to  your  14-year-old  stepson  and  the  problems 
you  had,  and  you  related  it  to  the  truthfulness  as  it  related  to  the 
then-Governor.  It  is  not  a  letter  about  politics,  is  it? 

Ms.  Lewis.  No,  sir,  it  doesn't  deal  anything  at  all  with  politics 
or  my  job.  It  was  just  an  aside. 

The  Chairman.  Fine. 

Senator  Sarbanes.  I  think  that  makes  it  more  relevant,  Mr. 
Chairman,  with  respect  to  the  question  of  bias  because  the  letter, 
as  Ms.  Lewis  has  said,  dealt  with  family  members  but  her  aside, 
which  dealt  with  this  particular  politician,  went  on  and  made  this 
judgment  about  him. 

So  I  think  it's  very  relevant  to  the  bias  condition  and  the  fact  it 
was  made  as  an  aside  in  the  course  of  a  letter  devoted  to  other  pur- 
poses, I  think,  gives  it  added  weight,  not  less  weight 

The  Chairman.  I 

Senator  Sarbanes.  — ^because  it  demonstrates  a  certain  frame  of 
mind  and  point  of  reference  with  respect  to  then-Governor  Clinton. 
That's  all.  We  have  it,  you  have  it,  and  we'll  evaluate  it  accord- 
ingly. 

The  Chairman.  Exactly. 

Senator  Sarbanes.  But  I  think  it's  important  that  it  be  out  here 
as  part  of  the  record. 

The  Chairman.  I  point  out  to  my  friend.  Senator  Sarbanes,  that 
we  just  did  get  it,  we  did  not  have  it,  but  we  do  have  it  now  and 
we  will  evaluate  it. 

Mr.  Ben-Veniste,  you  were  going  to  ask  another  question  then 
we're  going  to  break  for  lunch. 

Mr.  Ben-Veniste.  I  had  10  minutes,  I  thought. 

The  Chairman.  No,  you  have  one  question. 

Mr.  Ben-Veniste.  I  only  got  to  ask  one  question.  Did  I  take  10 
minutes? 

The  Chairman.  You  certainly  took  much  longer. 

Senator  Sarbanes.  Why  don't  we  adjourn  at  1:50? 

The  Chairman.  We're  going  to  adjourn  no  later  than  1:50.  Go 
ahead,  Mr.  Ben-Veniste. 
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Mr.  Ben-Veniste.  Ms.  Lewis,  I  want  to  ask  you  some  questions 
that  were  brought  up  about  this  tape.  We've  spent  the  whole  morn- 
ing Hstening  to  the  tape.  You  taped,  it  is  undisputed,  Ms.  Breslaw, 
a  colleague  of  yours  at  the  RTC,  surreptitiously  without  her  know- 
ing it;  correct? 

Ms.  Lewis.  I  made  the  tape  without  her  knowledge,  yes. 

Mr.  Ben-Veniste.  You  steered  the  conversation  around  to  the 
things  you  wanted  to  discuss,  knowing  that  the  tape  recorder  was 
on,  you  had  the  advantage  on  her,  did  you  not? 

Ms.  Lewis.  I  did  not  steer  the  conversation  in  any  particular  di- 
rection, Mr.  Ben-Veniste.  Ms.  Breslaw  did  a  large  majority  of  the 
talking. 

Mr.  Ben-Veniste.  You  knew  that  the  tape  recorder  was  on  and 
she  didn't? 

Ms.  Lewis.  That's  a  fair  statement. 

Mr.  Ben-Veniste.  Now,  I  want  to  focus  on  your  claim  that,  magi- 
cally, the  tape  recorder  began  to  record  of  its  own  volition  and  the 
various  versions  of  this  story  that  you  have  told  under  oath  up  to 
this  point. 

In  the  first  instance,  you  testified,  did  you  not,  that  this  tape  re- 
corder was  8  years  old  and  would  go  on  and  off.  It  would  record 
on  its  own  for  a  period  of  time  prior  to  the  time  that  Ms.  Breslaw 
came  to  your  office;  right? 

Ms.  Lewis.  I  believe  what  I  testified  was  that  in  the  December 
proceeding  the  recorder  began  to  hiccup,  I  think  was  the  way  I  put 
it.  Some  days  it  would  record  when  I  wanted  it  to,  some  days  it 
would  not  record  when  I  wanted  it  to. 

Mr.  Ben-Veniste.  Did  you  say  it  recorded  on  its  own  prior  to  the 
time  that  it  recorded  Ms.  Breslaw? 

Ms.  Lewis.  Yes. 

Mr.  Ben-Veniste.  So  the  recorder  managed  to  capture  the  entire 
conversation  that  you  had  with  Ms.  Breslaw,  which  is  about  35  or 
40  minutes;  right? 

Ms.  Lewis.  That's  correct. 

Mr.  Ben-Veniste.  There  was  a  1-hour  cassette  in  that  recorder 
so  it  was  fortuitous  that  there  was  enough  tape  on  there  to  tape 
the  whole  conversation;  right? 

Ms.  Lewis.  Yes. 

Mr.  Ben-Veniste.  Now,  the  fact  is  that  your  explanation  for  the 
tape  recorder  going  on  on  its  own  is  one  which  has  raised  some 
questions — you'll  be  quick  to  admit,  I  take  it — as  to  whether  that's, 
in  fact,  what  happened  or  whether,  in  fact,  you  deliberately  re- 
corded Ms.  Breslaw. 

The  magical  tape  recorder,  and  Fm  holding  up  the  tape  recorder 
which  you  subsequently  purchased  after  Ms.  Breslaw's  taping,  the 
tape  recorder  that  you  used,  you  say  you  threw  away  shortly  after 
Ms.  Breslaw  was  taped  surreptitiously  by  you;  correct? 

Ms.  Lewis.  I  disposed  of  the  recorder.  I  don't  recall  exactly  when. 

Mr.  Ben-Veniste.  You  said  it  never  worked  again  after  Ms. 
Breslaw  was  taped  with  it;  right? 

Ms.  Lewis.  No,  sir,  I  don't  think  that's  accurately  how  I  testified. 

Mr.  Ben-Veniste.  What  do  you  recall  about  whether  the  tape  re- 
corder ever  worked  again? 
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Ms.  Lewis.  I  seem  to  recall  that  I  tried  it  a  few  more  times,  and 
it  finally  died.  At  that  point,  I  replaced  it  with  the  one,  I  believe, 
you're  holding  in  your  hand. 

Mr.  Ben-Veniste.  "Finally"  being  a  week  or  so  later? 

Ms.  Lewis.  Within  a  matter  of  days,  I  believe,  yes,  sir. 

Mr.  Ben-Veniste.  It's  true,  is  it  not,  that  just  before  Ms.  Breslaw 
visited  your  office,  you  purchased  a  supply  of  microcassettes  for 
your  tape  recorder? 

Ms.  Lewis.  I  believe  I  purchased  a  group  of  microcassettes,  or  a 
box,  sometime  between  December  and  February. 

Mr.  Ben-Veniste.  Sometime  prior,  according  to  your  testimony — 
I  can  read  it  back  to  you — in  the  days  prior  to  Ms.  Breslaw's  visit, 
you  said? 

Ms.  Lewis.  Yes,  sir,  I  recall  that. 

Mr.  Ben-Veniste.  OK.  Now,  you  had  the  tapes  on  hand,  you  had 
the  recorder  on  hand.  Our  issue  is — and  we  can  resume  with  this 
in  a  little  while  after  lunch  because  we  won't  have  time  to  fully 
develop  it — the  issue  is  whether,  in  fact,  you  tape-recorded  Ms. 
Breslaw  with  the  old  tape  recorder  which  malfunctioned  and  magi- 
cally came  on  to  record  her  conversation  or  whether,  in  fact,  you 
deliberately  recorded  her  conversation  with  the  new  tape  recorder? 

Ms.  Lewis.  Mr.  Chairman,  may  I  respond  to  that? 

The  Chairman.  Absolutely. 

Ms.  Lewis.  Thank  you. 

Mr.  Ben-Veniste,  I  purchased  that  new  recorder  well  after  I  had 
that  conversation  with  Ms.  Breslaw.  As  I  have  previously  testified, 
the  old  one  worked  sometimes,  didn't  work  sometimes,  it  was  8 
years  old,  it  was  used  on  a  regular  basis,  and  I  did  throw  it  away 
when  it  ceased  to  function.  I  did  not  deliberately  set  out,  which  I 
believe  is  your  inference,  to  trap  Ms.  Breslaw  in  any  way. 

Mr.  Ben-Veniste.  We  will  explore  that  when  we  come  back,  with 
the  Chairman's  permission,  of  course. 

The  Chairman.  Absolutely.  I  think  it's  also  fair  to  say  that  at 
some  point  in  time  you  did  observe  it,  and  then  you  made  a  con- 
scious decision  to  continue  the  recording;  is  that  correct? 

Ms.  Lewis.  That's  absolutely  correct. 

Senator  BENNETT.  Mr.  Chairman,  may  I  make  one  final  observa- 
tion? 

The  Chairman.  Senator,  yes. 

OPENING  COMMENTS  OF  SENATOR  ROBERT  F.  BENNETT 

Senator  Bennett.  With  respect  to  the  reference  to  candidate 
Clinton,  may  I  say  that  I  have  heard  Members  of  the  U.S.  Senate 
who  are  not  Members  of  my  party  say,  in  confidence  and  privacy, 
things  as  derogatory  about  the  President  as  that  which  is  contained 
in  this  letter. 

I  do  not  intend  to  embarrass  them  by  elevating  that  comment  to 
a  serious  statement  of  their  intent.  In  a  moment  of  frustration,  in 
a  moment  sometimes  of  humor,  in  a  moment  sometimes  to  make 
a  point,  I  have  heard  Senators  say  things,  which  taken  out  of  con- 
text and  held  up  before  the  world,  could  sound  like  they  were  pub- 
licly denigrating  their  President.  I  did  not  take  your  comment 

Senator  Boxer.  Would  the  Senator  yield? 

The  Chairman.  No,  let  the  Senator  finish. 
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Senator  Boxer.  I  just  asked 

Senator  Bennett.  I'll  be  happy  to  yield  when  I  finish  my  com- 
ment. 

I  did  not  take  their  comments  as  being  the  true  statement  of 
their  motives  or  their  positions.  I  took  it  as  blowing  off  steam  in 
a  certain  circumstance.  I  believe  the  same  thing  for  someone  typing 
a  letter  spontaneously  looking  for  a  metaphor  that  is  in  the  news 
and  picking  that  out  in  the  news  should  not  be  improperly  consid- 
ered here. 

Senator  BoXER.  Would  the  Senator  yield? 

The  Chairman.  Yes,  Senator  Boxer. 

Senator  BoxER.  I  want  to  say  to  my  friend,  of  course,  people 
make  all  kinds  of  comments.  That  wasn't  the  point  of  our  counsel. 
It  was  made  by  someone  who  was  in  the  middle  of  an  investigation. 
That  was  the  whole  point,  not  the  comment  itself. 

Senator  Bennett.  What  is  the  date  of  this  letter?  February 

The  Chairman.  February  1992.  This  was  quite  a 

Senator  Bennett.  February  5,  1992. 

Senator  Boxer.  Then  the  investigation. 

Mr.  Ben-Veniste.  March  was  the  investigation,  Senator.  If  I  may 
respond  to  Senator  Bennett,  with  great  respect  for  your  view,  in 
the  presence  of  the  comment  that  "I  have  given  up  other  job  oppor- 
tunities to  be  a  part  of  an  event  that  may  change  the  course  of  his- 
tory," one,  looking  at  these  two  comments  together,  might  indi- 
cate— and  I  think  it's  our  job  to  bring  that  forward  and  let  people 
evaluate  it  for  themselves — ^but  one  might  indicate.  Senator,  a  pre- 
determined bias  upon  which  action  was  taken,  and  we  can  only  ex- 
plore these  things  one  thing  at  a  time  as  we  go  through  this. 

Senator  Bennett.  I  can  understand  that,  but  given  the  date  of 
this  letter  and  the  context  of  the  letter  and  the  point  she  was  try- 
ing to  make,  my  point  is  I  find  it  a  pretty  far  stretch. 

The  Chairman.  We  stand  in  recess.  We'll  come  back  at  2:45  p.m. 

[Whereupon,  at  1:53  p.m.,  the  hearing  was  recessed,  to  be  recon- 
vened at  2:45  p.m.  this  same  day.] 
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AFTERNOON  SESSION 

The  Chairman.  Senator  Faircloth. 

OPENING  COMMENTS  OF  SENATOR  LAUCH  FAIRCLOTH 

Senator  Faircloth.  Thank  you,  Mr.  Chairman. 

Ms.  Lewis,  let  me,  if  I  may,  get  to  a  central  question  for  these 
hearings  which  we  keep  going  around.  The  American  people  have 
had  trouble  narrowing  the  issue  down  to  something  easily  under- 
standable. They've  watched  and  watched  but  they  haven't  been 
able  to  do  it. 

You  wrote  a  criminal  referral  in  which  the  Clintons  were  named 
as  witnesses  to  a  criminal  act.  Very  briefly,  boil  it  down  to  the  es- 
sentials. What  was  the  criminal  act? 

Ms.  Lewis.  Senator  Faircloth,  the  criminal  act  was  committed  by 
Mr.  McDougal  in  attempting  to  create  the  appearance  of  funds  that 
did  not  exist  through  his  use  of  several  companies  he  controlled 
and  the  fact  that  he  controlled  their  checking  accounts  in  his  bank. 
Because  Mr.  and  Mrs.  Clinton  and  Mr.  and  Mrs.  McDougal  were 
business  associates  in  Whitewater,  there  was  a  very  strong  possi- 
bility that  the  Clintons  knew  how  Mr.  McDougal  was  kiting  these 
funds  and  using  the  funds  that  went  through  that  Whitewater  ac- 
count to  pay  mortgages  that  were  owed  by  both  the  Clintons  and 
McDougals,  to  pay  accounting  fees  for  professional  services  that 
had  been  rendered  to  Whitewater,  meaning  to  the  Clintons  and  the 
McDougals,  and  also  to  transfer  funds  to  other  financial  institu- 
tions on  Whitewater's  behalf. 

Senator  Faircloth.  How  were  the  Clintons  witnesses? 

Ms.  Lewis.  Because  they  were  basically  the  other  half  of  the 
Whitewater  Corporation,  they  should  have  had  cause  to  understand 
what  Mr.  McDougal  was  doing  and  how  he  was  coming  up  with  the 
money  to  pay  their  corporate  obligations. 

Senator  Faircloth.  Roughly  just  in  years,  how  long  did  this  go 
on?  I  mean,  2  years,  3  years? 

Ms.  Lewis.  I  believe.  Senator,  it  went  on  for  a  period  of  roughly 
3  years. 

Senator  FAIRCLOTH.  All  right.  Finally,  in  your  opinion,  were  they 
more  than  just  witnesses?  How  is  it  possible  for  two  brilliant  law- 
yers, as  they  are  supposed  to  be,  both  very  erudite,  very  sophisti- 
cated people,  how  is  it  possible,  and  do  you  think  it's  possible,  that 
this  could  have  gone  on  for  3  years  and  they  not  have  known  about 
it  and  they're  partners,  50/50,  in  this  joint  venture? 

Ms.  Lewis.  I  believe.  Senator,  during  the  previous  House  Bank- 
ing Committee  hearings  information  came  to  light  that  Mrs.  Clin- 
ton was  factually  much  more  involved  in  Whitewater  after — it  was 
either  late  1987  or  into  1988.  In  doing  my  criminal  investigation, 
I'm  not  placed  in  a  position  of  responsibility  that  requires  that  I 
judge  these  matters.  All  I  do  is  produce  the  documentation  and  the 
evidence  and  make  the  allegations,  but  I  have  strongly  recom- 
mended that  then  the  U.S.  Attorney  and  now  the  Independent 
Counsel  pursue  that  and  look  at  it  because  I  do  believe  that  there 
is  a  possibility  that  the  Clintons  may  have  known  that. 

Senator  Faircloth.  Did  not  Mrs.  Clinton  ask  for  or  even  get 
power  of  attorney? 
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Ms.  Lewis.  Yes,  sir,  I  believe  that's  correct.  I  believe  she  did.  I 
think,  as  I've  stated  in  my  opening  statement,  if  the  Committee 
really  wishes  to  get  to  the  bottom  of  what  Mr.  and  Mrs.  Clinton 
knew,  then  perhaps  maybe  they  should  be  invited  in  here  and 
asked. 

Senator  Faircloth.  I  have  suggested  that  on  a  number  of  occa- 
sions. Ms.  Lewis,  how  long  were  you  a  RTC  criminal  investigator? 

Ms.  Lewis.  Almost  4^2  years. 

Senator  Faircloth.  You  didn't  choose  to  investigate  the  Madison 
Guaranty,  you  were  told  to  do  so  by  your  supervisors? 

Ms.  Lewis.  That  is  correct. 

Senator  Faircloth.  Do  RTC  criminal  investigators  have  sub- 
poena power  or  authority? 

Ms.  Lewis.  No,  sir.  Senator,  but  if  we  did  we  sure  could  answer 
a  lot  of  questions. 

Senator  Faircloth.  So,  basically,  in  doing  the  RTC  criminal  in- 
vestigation, you  simply  follow  a  paper  trail  and  you  don't  have  the 
authority  to  subpoena  witnesses  and  go  into  it  deeper? 

Ms.  Lewis.  That's  correct,  sir. 

Senator  Faircloth.  So  you  make  a  criminal  referral  to  the  RTC 
and  the  Justice  Department  and,  of  course,  they  do  have,  and  you 
are  asking  the  Justice  Department  to  undertake  a  preliminary  in- 
vestigation in  which  the  Justice  Department  may  use  the  subpoena 
power  in  order  to  determine  whether,  in  fact,  crimes  were  commit- 
ted; that's  right,  isn't  it? 

Ms.  Lewis.  Yes,  sir. 

Senator  Faircloth.  All  right.  So  that's  what  you  were  saying 
when  you  sent  this  recommendation  of  a  criminal  investigation 
with  the  Clintons  as  witnesses? 

Ms.  Lewis.  Yes,  sir.  It  was  a  recommendation  that,  based  on  the 
evidence,  we  believed  there  was  possibility  and  enough  evidence  to 
conclude  that  a  crime  may  have  been  committed  and  recommended 
to  the  U.S.  Attorney  and  FBI  they  investigate  further. 

Senator  Faircloth.  Your  criminal  referral  is  not  a  trial-ready 
document.  It's  simply  laying  out  the  facts  as  you  have  found  them 
for  the  FBI  and  the  Justice  Department  to  conclude  an  investiga- 
tion? 

Ms.  Lewis.  Yes,  sir,  it's  a  reasonable  expectation  that  a  crime 
may  have  occurred.  It's  not  intended  to  be  a  trial-ready  document. 

Senator  Faircloth.  You  submitted,  along  with  your  supervisors, 
10  trial  referrals  related  to  Madison  Guaranty  Savings  &  Loan  in 
1992  and  1993;  is  that  correct? 

Ms.  Lewis.  Yes,  sir. 

Senator  FAIRCLOTH.  Two  of  the  10  criminal  referrals  are  what  I'll 
call  criminal  referrals  190  and  198.  Now,  I  understand  from  your 
opening  statement  that  these  two  criminal  referrals  were  used  by 
Independent  Counsel  Starr  to  bring  about  the  August  1995  21- 
count  indictment  against  Jim  and  Susan  McDougal  and  current 
Governor  Jim  Guy  Tucker;  is  that  correct? 

Ms.  Lewis.  That's  correct.  Senator  Faircloth.  In  fact,  there  was 
actually  a  third  that  factored  into  it  as  well,  number  199. 

Senator  Faircloth.  I'm  sorry,  there  was  what? 

Ms.  Lewis.  A  third  referral  that  factored  into  those  indictments 
and  that  was  number  199. 
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Senator  Faircloth.  As  Senator  Shelby  said  earlier,  21  counts  of 
your  referral  were  the  backbone  of  the  12  counts. 

Ms.  Lewis.  Twelve  of  the  counts  out  of  the  21 

Senator  Faircloth.  Resulted  in  criminal  indictments? 

Ms.  Lewis.  That's  correct. 

Senator  FAIRCLOTH.  Would  you  tell  me  in  some  detail — usually 
we  get  that  here  anyway — what  you  uncovered  in  your  investiga- 
tion and  how  it  relates  to  Mr.  Starr's  indictments? 

Ms.  Lewis.  Did  you  want  me  to  do  that  with  regard  to  each  of 
those  three  referrals,  Senator? 

Senator  Faircloth.  I'm  sorry? 

Ms.  Lewis.  Did  you  want  me  to  do  that  with  regard  to  each  of 
those  three  referrals? 

Senator  Faircloth.  No,  you  can  just  tell  us  generally  about  your 
investigation  and  how  it  related  to  the  indictments. 

Ms.  Lewis.  Initially  on  number  190  it  was  a  question  of  a  mis- 
appropriation of  funds  out  of  a  loan  that  had  been  made  by  Madi- 
son to  Governor  Tucker.  The  RTC  found  evidence  that  Governor 
Tucker  had  misappropriated  those  funds  and  applied  them  to  pay 
off  an  unrelated  debt  at  Saver  Savings,  and  having  done  so,  we 
made  that  allegation  and  sent  the  referral  in  and,  in  fact,  Mr.  Starr 
did  use  that  referral  as  a  basis  for  indictments  and  it  was  on  that 
exact  transaction  that  several  counts  in  the  indictment  were  based. 

Senator  Faircloth.  Ms.  Lewis,  we  now  know  that  when  the  RTC 
lawyers  stopped  you  from  sending  the  criminal  referrals  to  the  Jus- 
tice Department,  when  the  RTC  lawyers  stopped  you,  it  actually 
gave  Jean  Hanson  the  time  to  share  the  information  with  other 
members  of  the  Treasury  Department  and  then  pass  it  on  to  the 
White  House;  is  that  correct? 

Ms.  Lewis.  That  is  my  belief,  Senator,  yes. 

Senator  Faircloth.  In  your  opening  statement  you  mentioned 
that  you  were  told  not  to  return  a  call  placed  to  you  from  Special 
Prosecutor  Robert  Fiske's  office.  Is  that  right,  and  who  told  you  not 
to  return  the  call? 

Ms.  Lewis.  Yes,  sir,  that  is  absolutely  correct.  Mr.  lorio  advised 
me  that  Mr.  Dudine  in  Washington  had  instructed  him  that  I  was 
not  to  return  the  call,  and  I  believe  the  basis  for  that  instruction 
generated  with  Mr.  Hindes  in  the  PLS. 

Senator  FAIRCLOTH.  Who  was  it — Mr.  Who? 

Ms.  Lewis.  Mr.  Tom  Hindes. 

Senator  FAIRCLOTH.  But  who  was  it  that  told  you  not  to  return 
the  call? 

Ms.  Lewis.  Mr.  lorio  is  the  one  who  passed  the  instruction  to  me 
that  Mr.  Dudine  had  stated  I  was  not  to  return  the  call. 

Senator  Faircloth.  Mr.  Dudine? 

Ms.  Lewis.  Yes,  sir. 

Senator  Faircloth.  You  were  also  told  by  Assistant  Attorney 
General  Thomas  Hindes  that  he  was  to  be  notified  of  any  contacts 
by  the  Special  Prosecutor's  Office  and  you  say  you  were  told  by 
Special  Washington  Attorney  Gabrellian  that  any  meetings  you 
had  with  Mr.  Fiske's  staff  were  to  be  arranged  and  attended  by 
RTC  lawyers. 

Would  you  explain  in  detail  what  these  people  said  to  you  and 
why,  in  your  opinion,  they  were  so  afraid  of  you  talking  to  the  Spe- 
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cial  Prosecutor?  What  was  it  about  you  that  they  were  horrified  of 
you  talking  to  Mr.  Fiske? 

Ms.  Lewis.  Senator  Faircloth,  I  haven't  quite  figured  that  one 
out  yet.  I  wish  I  knew  what  it  was  that  did  cause  that,  but  they 
did,  in  fact,  tell  me  that  I  could  not  return  the  calls  to  Mr.  Fiske's 
office,  that  any  meetings  I  had  with  Mr.  Fiske  would  have  to  be 
scheduled  through  the  Washington  PLS  and  attended  by  a  PLS  at- 
torney, and  that  any  further  communications  that  went  out  of 
Criminal  Investigations  would  be  monitored  and  approved  by  the 
PLS  before  those  letters  could  be  sent.  Plus,  with  regard  to  Mr. 
Hindes'  comment  that  he  wanted  to  be  advised  of  random  contacts, 
I  found  that  characterization  a  bit  on  the  ridiculous  side  because 
I  don't  think  that  was  a  random  contact  at  all. 

The  Criminal  Investigations  Department  generated  those  refer- 
rals and  I  believe  that  is  specifically  why  Mr.  Fiske's  office  con- 
tacted us,  to  talk  about  those  referrals.  I  don't  think  there  was  any- 
thing random  to  it. 

Senator  Faircloth.  You  were  not  normally  told  not  to  contact — 
I  mean,  this  was  an  instruction  that  you  didn't  normally  get  in 
your  work  as  a  counselor  there,  was  it  not?  This  was  a  special  case, 
very  much  so? 

Ms.  Lewis.  Very  much  a  special  case,  sir.  It  was  a  standard  pro- 
cedure for  the  investigators  to  communicate  on  a  regular  basis  with 
both  the  FBI  and  the  U.S.  Attorneys  Office  in  the  normal  course 
of  their  jobs.  So  this  was  a  first. 

Senator  Faircloth.  You  were  examined  pretty  thoroughly  and  a 
lot  of  conversation  went  on  this  morning,  and  I  want  to  clear  up 
a  misconception  that  you  may  have  been  overzealous  on  the  sub- 
ject, but  you  wrote  a  referral  on  August  31,  1992,  and  you  never 
heard  anything  from  anyone. 

Now,  contrary  to  what  the  implications  were  this  morning,  if  you 
had  been  going  after  Bill  Clinton,  you  could  have  released  the  fact 
that  you  had  written  the  referral  to  the  press — this  was  before  No- 
vember 1992 — and  you  did  not.  So  I  think  that  pretty  much  elimi- 
nates the  insinuation  that  you  were  overly  zealous  as  a  prosecutor 
or  were  out  to  get  Bill  Clinton.  If  you  would  have  wanted  him,  you 
could  have  had  him  in  August.  You  didn't  start  trying  to  find  out 
what  happened  to  your  referral  until  9  months  later,  in  May  1993. 

Ms.  Lewis.  I  made  an  inquiry  as  to  the  status  in  December  1992, 
and  that's  when  I  was  directed  to  the  U.S.  Attorney's  Office.  It  was 
at  that  point  that  Mr.  lorio  said  let's  wait  and  follow  it  up  later 
and  so  in  May  1993,  I  did  start  looking  again,  but  yes,  sir,  you're 
right,  I 

Senator  Faircloth.  That's  9  months  after  you  had  filed  it? 

Ms.  Lewis.  That's  correct. 

Senator  Faircloth.  Let  me  clear  up  another  misconception  that 
happened  here.  Madison  Guaranty  was  due  to  undergo  a  criminal 
review  in  August  1992  and  this  decision  was  made  in  August  1991. 
This  was  long  before  Bill  Clinton  was  really  known  outside  of  Ar- 
kansas. Is  that  date  correct? 

Ms.  Lewis.  Yes,  sir. 

Senator  FAIRCLOTH.  The  decision  to  begin  an  investigation  in 
Madison  in  April  1992,  just  4  months  earlier,  was  made  because  of 
news  reports  in  The  New  York  Times;  is  that  not  correct? 
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Ms.  Lewis.  When  the  Times  article  appeared,  I  was  asked  to 
make  a  determination  as  to  if  Whitewater  had  caused  a  loss,  as 
was  alleged  in  Mr.  Gerth's  article.  Based  on  the  preliminary  re- 
search we  did  and  the  level  of  criminality  that  we  found,  I  went 
to  Mr.  lorio.  He  said  no,  go  ahead  and  continue  with  it,  follow  your 
leads  and  when  you  are  concluded  with  this,  go  on  to  your  next  pri- 
ority. 

Senator  Faircloth.  Now,  as  I  understand  it,  prior  to  submitting 
the  two  criminal  referrals  to  the  Justice  Department  which  Mr. 
Starr  used  in  his  followup,  you  are  saying  that  lawyers  at  the  RTC 
took  the  unprecedented  step  of  holding  up  you  and  your  super- 
visors from  submitting  them  to  the  Justice  Department;  is  that  not 
correct? 

Ms.  Lewis.  Yes,  sir,  I  believe  they  did. 

Senator  FAIRCLOTH.  This  is  the  first  time  you  ever  had  that  hap- 
pen with  RTC  lawyers? 

Ms.  Lewis.  Yes,  sir. 

Senator  Faircloth.  Mr.  lorio,  there  were  news  reports  during 
your  testimony  before  the  House  that  you  had  investigated  money 
laundering  at  Madison  and  the  possible  involvement  of  Dan  Lassi- 
ter.  Did  you,  in  fact,  investigate  this  and  what  did  you  find  out? 
Tell  us  somewhat  in  detail.  I'm  interested  in  Mr.  Lassiter. 

Mr.  lORlO.  We  were  unable,  because  of  our  lack  of  subpoena  au- 
thority, to  put  all  the  pieces  together  to  factualize  what  we  thought 
might  have  occurred.  The  bits  and  pieces  of  information  that  we 
had  couldn't  get  us  there  because  it  just  didn't  fit  together,  so  we 
turned  that  information  over  to  the  Independent  Counsel  and  I 
would  trust  that  he  has  or  will  investigate  the  possibility  of  that 
occurrence. 

Senator  Faircloth.  But  you  have  heard  nothing  from  it  since 
you  turned  it  over? 

Mr.  lORiO.  No,  I  have  not. 

Senator  Faircloth.  Thank  you,  Mr.  Chairman. 

The  Chairman.  Thank  you. 

Senator  Sarbanes. 

Senator  Sarbanes.  Ms.  Lewis,  I'm  not  clear,  when  you  enumer- 
ated in  your  opening  statement  the  indictments  brought  by  the 
Independent  Counsel,  which  of  your  referrals  you  were  keying  to 
the  indictment. 

Ms.  Lewis.  Did  you  want  me  to  enumerate  the  numbers  for  you. 
Senator,  if  I  understand  your  question  correctly? 

Senator  Sarbanes.  As  I  understand  it,  there  were  eight  referrals 
that  you  made.  When  did  you  make  those  referrals? 

Ms.  Lewis.  There  were  a  total  of  10.  The  first  one  was  in  1992 
and  the  other  nine  were  in  1993,  and  it  was  a  collective  group  ef- 
fort for  those  nine  referrals. 

Senator  Sarbanes.  As  you  understand  it,  was  the  indictment 
keyed  primarily  to  the  nine  referrals  you  made  in  1993? 

Ms.  Lewis.  The  indictment  was  based,  in  large  part,  on  the  work 
done  by  the  RTC  that  was  contained  in  some  of  those  referrals,  yes, 
sir,  but  not  the  entire  indictment. 

Senator  Sarbanes.  But  the  referrals  that  the  indictment  was 
keyed  to  are  the  referrals  made  in  1993;  is  that  correct? 

Ms.  Lewis.  Yes,  sir,  I  believe  so. 
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Senator  Sarbanes.  All  right.  Now,  on  the  1992  referral,  I'm  not 
clear  from  the  questions  you  just  answered  whether  it's  your  testi- 
mony that  you  made  no  inquiries  or  made  no  representations  about 
the  status  of  your  referral  until  December,  when  you  had  made  it 
at  the  end  of  August? 

Ms.  Lewis.  That's  what  I  recall.  Senator  Sarbanes,  yes,  sir. 

Senator  Sarbanes.  I  thought  this  morning  when  we  had  that 
questioning  off  of  the  testimony  of  Agent  Irons  that  you  indicated 
that  you  did,  in  fact,  raise  that  with  him? 

Ms.  Lewis.  Mr.  Irons'  contemporaneous  notes  do  show  that,  sir, 
and  I  did  indicate  that  I  had  frequent  contact  with  him,  but  I  don't 
recall  specifically  making  inquiries  about  that  referral. 

Senator  Sarbanes.  Are  you  denying  that  that  took  place  in  light 
of  your  assertion  that  no  contacts  were  made  until  December? 

Ms.  Lewis.  No,  sir,  I'm  simply  saying  that  Mr.  Irons  and  I  did 
have  conversations  and  if  he  recalls  I  made  those  inquiries,  I  have 
no  reason  to  dispute  him  but  I  do  not  recall  having  made  them. 

Senator  Sarbanes.  Mr.  Ben-Veniste. 

Mr.  Ben-Veniste.  I'd  like  to  ask  you  who  the  U.S.  Attorney  was 
in  August  and  September  1992,  when  you  submitted  your  criminal 
referral? 

Ms.  Lewis.  Charles  Banks. 

Mr.  Ben-Veniste.  Mr.  Banks  was  a  Republican  appointee  of 
President  Bush,  was  he  not? 

Ms.  Lewis.  Yes,  sir. 

Mr.  Ben-Veniste.  Mr.  Banks  was  the  person  who  was  respon- 
sible for  determining  whether  your  criminal  referral  had  any  merit 
and  should  be  pursued,  isn't  that  so? 

Ms.  Lewis.  He  should  have  been  the  final  authority,  yes,  sir. 

Mr.  Ben-Veniste.  Let's  put  up  FBI  Exhibit  1000  and  provide  a 
copy  of  that  to  Ms.  Lewis,  please.  FBI  1000  is  a  letter  dated  Octo- 
ber 16,  1992,  by  Mr.  Banks  to  Mr.  Don  Pettus,  who  was  a  special 
agent  in  charge  of  the  FBI  office  in  Little  Rock;  is  that  correct? 

Ms.  Lewis.  Yes,  sir,  to  my  knowledge. 

Mr.  Ben-Veniste.  All  right.  If  you  turn  to  page  2 

Senator  Bond.  Excuse  me,  Mr.  Chairman.  Are  there  copies  of 
that  letter  for  the  rest  of  us? 

The  Chairman.  Could  we  have 

Senator  Bond.  Mr.  Chairman,  I  think  this  comes  from  the  talk- 
ing points  from  the  White  House  that,  according  to  Dateline,  were 
prepared  to  use  in  attacking  Ms.  Lewis,  and  I  have  some  excerpts 
from  the  White  House  talking  points,  page  3  of  the  White  House 
talking  points,  but  I'd  like  to  see  the  full  letter. 

Mr.  Ben-Veniste.  Excuse  me,  Mr.  Chairman.  This  is  a  document 
that  we  received  from  the  FBI  in  response  to  our  request  many 
months  ago.  Senator,  and  it  has  been  testified  to  by  Mr.  Banks  and 
by  Mr.  Pettus.  If  I  may 

Senator  Bond.  OK,  I  have  the  letter,  Mr.  Chairman.  I  note  this 
is  also  on  page  3  of  the  White  House  sheet  for  attacking  Ms.  Lewis. 
I  just  wanted  to  make  sure  it  was  the  same  letter. 

The  Chairman.  OK.  So  noted. 

Mr.  Ben-Veniste.  May  I  continue,  Mr.  Chairman? 

The  Chairman.  Yes. 
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Mr.  Ben-Veniste.  I'd  like  to  read  from  Mr.  Banks'  letter  at  page 
2.  "While  I" — and  this  is  on  the  issue  of  this  "October  surprise." 

Ms.  Lewis.  Mr.  Ben-Veniste 

The  Chairman.  Wait  a  minute.  What  is  this  "October  surprise," 
Mr.  Ben-Veniste? 

Mr.  Ben-Veniste.  Here  it  is,  Mr.  Chairman.  "While  I  do  not" 

The  Chairman.  Are  we  going  to  read  the  whole  letter? 

Mr.  Ben-Veniste.  Yes,  sir. 

The  Chairman.  Let's  read  the  whole  letter. 

Mr.  Ben-Veniste.  If  I  can  read  my  portion  on  my  time.  I  seem 
to  lose  time  very  quickly  here. 

The  Chairman.  No,  let  me  say  this  to  you.  When  we  start  to 
characterize  things  as  "October  surprises"  that  you  introduce  with- 
out— it's  just  wrong,  it's  not  right  and  if  you  want  to  refer  to  a  let- 
ter, let's  refer  to  the  letter. 

Mr.  Ben-Veniste.  All  right.  If  I  may,  Mr.  Chairman. 

The  Chairman.  Yes,  go  ahead. 

Senator  Sarbanes.  Mr.  Chairman,  on  not  taking  it  out  of  our 
time,  why  don't  we  read  the  whole  letter. 

The  Chairman.  Let's  read  the  whole  letter. 

Mr.  Ben-Veniste.  The  letter  says: 

Dear  Mr.  Pettus,  this  is  a  foUowup  to  my  previous  meeting  with  you  and  my  sec- 
ond review  of  the  above  referenced  referral  with  supporting  documents. 

That's  referral  C0004,  the  criminal  referral  that  we've  been  talk- 
ing about. 

At  the  time  we  met,  I  explained  to  you  my  serious  reservations  about  future  pros- 
ecutions of  the  individuals  involved  in  the  referral.  My  evaluation  of  the  referral  in- 
dicates that  there  is  not  a  prosecutable  case  capable  of  being  proved  beyond  a  rea- 
sonable doubt  against  any  of  the  witnesses.  While  participation  of  some  or  all  these 
witnesses  certainly  suggests  poor  judgment,  possible  conflicts  of  interest  or  ethical 
infractions,  proving  specific  intent  or  knowing  criminal  conduct  would  be  a  prosecu- 
torial burden  that  coiild  not  be  carried  out  beyond  a  reasonable  doubt. 

The  only  allegations  having  any  credibility  worthy  of  a  possible  deliberation  for 
investigation  exists  against  Mr.  and  Mrs.  McDougal  and  Lisa  Anspaugh.  Even  these 
allegations,  combined  with  Mr.  McDougal's  previous  acquittal,  his  present  mental 
state  along  with  no  prospect  of  recovering  lost  moneys  from  the  institution  have  se- 
rious negative  attributes  for  a  successful  prosecution  of  these  insiders. 

I  am  now  advised  that  you've  been  ordered  to  do  an  immediate  review  to  deter- 
mine if  an  investigation  is  warranted.  As  part  of  same,  you  are  required  to  send 
a  prospective  proposal  for  such  investigation  by  Friday,  October  16,  1992.  Such  an 
order  does  not  apply  to  this  office. 

However,  I  do  believe  it  might  be  helpfiil  to  reiterate  what  I  have  told  you  pre- 
viously. Neither  I  personally  nor  this  office  will  participate  in  any  phase  of  such  an 
investigation  regarding  the  above  referral  prior  to  November  3,  1992.  You  may  com- 
municate this  orally  to  officials  of  the  FBI  or  you  should  feel  free  to  make  this  part 
of  your  report. 

Continuing  on  with  page  2: 

While  I  do  not  intend  to  denigrate  the  work  of  RTC,  I  must  opine  that  aft;er  such 
a  lapse  of  time  the  insistence  for  urgency  in  this  case  appears  to  suggest  an  inten- 
tional or  unintentional  attempt  to  intervene  into  the  political  process  of  the  upcom- 
ing Presidential  election.  You  and  I  know  in  investigations  of  this  type,  the  first 
steps,  such  as  issuance  of  Grand  Jury  subpoena  for  records,  will  lead  to  media  and 
public  inquiries  of  matters  that  are  subject  to  absolute  privacy.  Even  media  ques- 
tions about  such  an  investigation  in  toda3^s  modem  political  climate  all  too  often 
publicly  purports  to  'legitimize  what  can't  be  proven.' 

For  me  personally  to  participate  in  an  investigation  that  I  know  will  or  could  eas- 
ily lead  to  the  above  scenario  and  to  the  possible  denial  of  rights  due  to  the  targets, 
subjects,  witnesses  or  defendants  is  inappropriate.  I  believe  it  amounts  to  prosecu- 
torial misconduct  and  violates  the  most  basic  fundamental  rule  of  Department  of 
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Justice  policy.  I  cannot  be  a  party  to  such  actions  and  believe  that  such  would  be 
detrimental  to  the  Department  of  Justice,  FBI,  this  office  and  to  the  President  of 
the  United  States — referring  to  President  Bush. 

In  due  time,  1  will  be  happy  to  meet  with  you  to  discuss  a  limited  examination 
and  possibility  of  proving  some  of  the  allegations  regarding  Mr.  and  Mrs.  McDougal 
and  Ms.  Anspaugh.  In  the  event  that  I  conclude  that  their  case  should  be  declined, 
which  at  this  point  is  a  distinct  possibility,  the  Department  of  Justice  can  certainly 
override  that  decision  and  commit  Department  of  Justice  personnel  and  resources 
to  both  the  investigation  and  prosecution  of  this  case. 

For  your  information,  in  the  event  I  receive  any  press  inquiry  from  any  source 
whatsoever,  I  am  going  to  refer  them  to  the  supervisory  officials  in  the  Department 
of  Justice  and/or  the  Resolution  Trust  Corporation. 

Thank  you.  Best  regards.  Charles  A.  Banks,  United  States  Attorney. 

The  Chairman.  Fine.  Who  is  this  letter  written  to? 

Mr.  Ben-Veniste.  It  was  written  to  the  special  agent  in  charge 
of  the  Little  Rock  FBI  office. 

The  Chairman.  Fine. 

Mr.  Ben-Veniste.  Now 

Senator  Sarbanes.  On  October  16th. 

The  Chairman.  On  October  16th.  Again,  Mr.  Ben-Veniste,  the 
point  is  that  there  was  no  leaking  of  information  from  Ms.  Lewis. 
This  letter  was  not  directed  to  her,  it  was  directed  to  an  FBI  agent 
and  I  fail  to  understand  how  it  is  that  this  would  impact  on  the 
testimony  of  Ms.  Lewis,  but  go  ahead.  It's  your  time.  Restore  the 
time. 

Mr.  Ben-Veniste.  I  can  answer  that  for  you,  Mr.  Chairman.  The 
reason 

The  Chairman.  You'll  do  it  on  your  time. 

Senator  Sarbanes.  All  right.  We're  on  our  time. 

Mr.  Ben-Veniste.  I'll  be  pleased  to  do  it.  The  reason  why  it  is 
relevant  is  because  there  was  pressure  being  put  on  the  FBI  office 
and  then  the  U.S.  Attorney  to  do  something. 

The  Chairman.  Not  by  Ms.  Lewis. 

Mr.  Ben-Veniste.  Ms.  Lewis  contacted  the  FBI  and  the  U.S.  At- 
torney's Office  by  our  count,  according  to  records  in  the  possession 
of  this  Committee,  on  eight  separate  occasions  between  August 
31st  and  December  1992,  notwithstanding  Ms.  Lewis'  sworn  denial 
of  having  done  so. 

The  Chairman.  Indictments  have  proceeded  as  a  result  of  the 
work  and  convictions  have  been  obtained,  notwithstanding  Mr. 
Banks'  indication — and  it's  understandable  at  a  particular  period  of 
time — of  not  going  forward.  As  he  says,  there  is  a  distinct  possibil- 
ity that  something  would  come  of  it  and  obviously  something  did. 

Mr.  Ben-Veniste.  That's  what  we're  dealing  with. 

Senator  Sarbanes.  Mr.  Chairman,  they  did  not  come  from  this 
referral.  I  mean,  we've  just  had  testimony  that,  to  the  extent  the 
indictments  are  keyed  to  any  referrals,  they  were  keyed  to  the  ones 
that  were  made  in  1993  and  not  to  this  referral  in  1992.  Now, 
Banks  obviously  had  his  doubts  about  this  referral,  as  did  a  num- 
ber of  other  people  within  the  Department  of  Justice  who  reviewed 
it,  and  that's  the  referral  Ms.  Lewis  made. 

The  Chairman.  I  would  suggest  this  is  nothing  more  than  a  red 
herring  being  dragged  out.  The  fact  of  the  matter  is  that  Ms.  Lewis 
was  suspended  by  Resolution  Trust  people  because  they  were  obvi- 
ously upset  that  she  was  getting  close  to  exposing  what  was  taking 
place,  which  was  criminal  conduct  in  this  bank. 
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Now,  you  can  drag  in  all  of  the  letters  that  you  want  as  it  relates 
to  somebody  who  is  making  inquiries  to  pursue  an  investigation.  It 
certainly  doesn't  reflect  on  the  accuracy  of  what  she  has  brought 
before  this  Committee,  but  go  ahead. 

Senator  Sarbanes.  The  suspension  that  you  are  talking  about  oc- 
curred in  August  1994,  well  after  Ms.  Lewis  had  provided  Con- 
gressman Leach  these  referrals  and  a  lot  of  other  information. 

The  Chairman.  I  guess  now  we  would  say  that  her  work  hasn't 
had  anything  to  do  with  uncovering  the  fraud  that  did  take  place. 
I  guess  people  pled  guilty — would  we  suggest  they  plead  guilty  but 
they  really  weren't  guilty? 

Senator  Sarbanes.  I  think  that's  true  on  the  first  referral 

Senator  Boxer.  Mr.  Chairman,  who  has  the  time? 

Senator  Sarbanes.  — which  is  the  focus  of  these  questions 

Senator  BoXER.  Who  has  the  time? 

Senator  Sarbanes.  — on  the  1992  referral,  made  on  August  31st, 
and  then  pursued  very  intently  and  about  which  the  U.S.  Attorney 
and  others  within  the  Department  of  Justice  expressed  a  great  deal 
of  skepticism,  and  I  don't  believe  that  referral  was  at  the  base  of 
any  of  the  indictments. 

Mr.  Ben-Veniste.  Now,  if  I  may,  Mr.  Chairman,  I  need  to  ask 
questions  to  develop  this  information.  We're  dealing  chronologically 
with  the  1992  criminal  referral  that  Ms.  Lewis  submitted  on  Au- 
gust 31,  1992,  and  if  I  may  continue. 

Ms.  Lewis,  with  respect  to  the  certain  assumptions  and  presump- 
tions that  you  made  regarding  Mr.  or  Mrs.  Clinton's  knowledge,  is 
it  correct  to  say  that  you  aclmowledge  that  there  was  no  evidence 
that  Mr.  Clinton  or  Mrs.  Clinton  knew  that  Mr.  McDougal  was  in- 
volved in  this  check  kiting  among  his  different  companies?  Isn't 
that  so? 

Ms.  Lewis.  That's  correct,  Mr.  Ben-Veniste,  I  never  stated  there 
was  evidence  to  that  effect. 

Mr.  Ben-Veniste.  Indeed,  when  the  referral  was  evaluated  by 
Mr.  Banks,  he  testified  that  the  referral  did  not  cite  to  a  tangible 
document  or  witness,  to  anyone  that  says  that  these  people  have 
knowingly  participated  in  a  criminal  fraud  on  this  institution. 
That's  at  page  33  of  Mr.  Banks'  deposition. 

Mac  Dodson,  who  was  the  Deputy  and  a  career  prosecutor  in  the 
Little  Rock  office  serving  under  Mr.  Banks,  stated,  "I  don't  think 
there  was  anything  in  the  referral  that  indicated  any  wrongdoing 
by  any  of  the  witnesses."  That  was  Mr.  Dodson's  deposition  at  page 
13. 

Special  Agent  Steven  Irons  testified,  "Ms.  Lewis  had  listed  on 
her  referral  and  stated  what  she  thought  the  involvement  of  the 
Clintons  was,  and  I've  said  that,  based  on  my  review,  I  don't  agree 
with  the  characterization  that  they  were  necessarily  aware  of  the 
check  kiting  activity."  That  is  at  page  227  of  Mr.  Irons'  deposition. 

Fletcher  Jackson,  a  career  prosecutor  in  the  U.S.  Attorney's  Of- 
fice in  Little  Rock,  testified,  "Basically,  all  it  was  was  McDougal 
was  overextended  on  debt.  He  was  doing  his  debt  carry  by  doing 
all  of  these  maneuvers  and  manipulations.  No  more.  No  less."  That 
is  Mr.  Jackson's  deposition  testimony  at  pages  69  and  70. 

Special  Agent  in  charge  of  the  Little  Rock  office  Pettus  testified 
under  oath,  "There  was  no  reason  to  believe  based  on  the  referral 


622 

or  the  evidence  cited  in  the  referral  that  Bill  Clinton  knew  any  al- 
leged wrongdoing  regarding  check  kiting  or  campaign  contribu- 
tions." 

Mr.  Johnson,  another  career  prosecutor  in  Little  Rock,  testified, 
"It  amazed  me"  that  Ms.  Lewis  would  conclude  that  forgery  had  oc- 
curred based  solely  on  her  own  observation.  He  testified  that  he 
thought  that  Ms.  Lewis  was  "reckless"  for  doing  so. 

Mr.  Jackson  testified,  "What  I  had  indicated"  to  Banks  "was  it 
was  an  in-house  check  kite,  that  you  would  have  to  do  more  work 
on  it,  you  would  have  to  get  records  and  take  the  kite  forward  to 
see  if  they  wound  up  with  an  overdraft  in  one  of  these  accounts; 
in  other  words,  if  you  had  a  loss  other  than  just  the  loss  of  interest. 
And  the  main  thing  I  was  telling  him  is  I  wouldn't  want  to  do  it 
because  of  the  acquittal."  There  was  a  prior  acquittal.  That  is  Mr. 
Jackson's  testimony  at  page  60  of  his  deposition. 

The  Chairman.  Mr.  Ben-Veniste,  you  are  well  over  the  time  and 
I  permitted  you  to  do  that.  Do  you  have  a  question? 

Mr.  Ben-Veniste.  What  I  would  like  to  do,  Mr.  Chairman,  is  ask 
whether  there  was  a  Federal  crime  involved  in  a  check  kite  that 
involved  one  bank? 

Ms.  Lewis. 

Ms.  Lewis.  Yes,  Mr.  Ben-Veniste,  I  believe  there  was  and  I  cited 
my  allegations  in  the  referral  as  to  my  belief. 

Mr.  Ben-Veniste.  What  Federal  crime  would  that  be? 

The  Chairman.  Would  you  let  her  answer?  Go  ahead. 

Ms.  Lewis.  What  Mr.  McDougal  was  doing,  in  my  view,  was  not 
simply  writing  bad  checks.  That  check  kite  involved  a  number  of 
accounts  in  the  institution  and  to  me  that  constituted  a  basis  to 
look  at  it  further  for  bank  fraud,  which  is  the  basis  upon  which  I 
made  the  recommendation. 

In  addition  to  what  you've  just  said,  several  times  people  have 
said  maybe  there  was  nothing  prosecutable  on  the  part  of  the  wit- 
nesses. RTC  referrals  go  in  requesting  that  they  look  at  the  sus- 
pects and  recommending  that  they  talk  to  the  witnesses.  If  in  case 
they  find  the  witnesses  have  done  something  wrong,  then  it's  their 
judgment  call,  sir,  not  mine.  Because  the  Clintons  were  half  of  that 
corporation,  I  felt  it  was  prudent  to  name  them  in  there  as  wit- 
nesses. 

Mr.  Ben-Veniste.  Let  me  ask  you  now  to  comment  on  Mr. 
Johnson 

The  Chairman.  No,  I'm  going  to  ask  now  that — we've  gone  well 
beyond.  I'm  going  to  try  to  hold  us — when  the  light  goes  on,  who- 
ever might  be  asking  the  question,  finish  the  question,  but  then 
otherwise  we  are  just  going  to 

Mr.  Ben-Veniste.  But  when  I  had  to  read  the  whole  letter,  Mr. 
Chairman,  you  said  you  would  give  me 

The  Chairman.  No,  I  took  the  light  off.  That  did  not  count 
against  your  time.  You'll  come  back. 

Senator  Shelby. 

Senator  Sarbanes.  I  think  your  suggestion  that  we  adhere  to  the 
light,  though  in  a  rigorous  matter,  is  a  good  suggestion.  I  strongly 
support  that. 

Senator  Shelby.  I  hope  you'll  do  it  for  everyone,  Mr.  Chairman. 

The  Chairman.  Yes,  we  will. 
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Senator  SHELBY.  Ms.  Lewis,  let's  get  back  on  track  here.  You 
were  a  career  employee,  were  you  not? 

Ms.  Lewis.  No,  Senator,  actually  I  was  not. 

Senator  SHELBY.  What  were  you?  What  was  your  status? 

Ms.  Lewis.  I  was  referred  to  as  an  LG  employee. 

Senator  Shelby.  What  does  that  mean? 

Ms.  Lewis.  I  believe  it  means  liquidation  grade.  Because  the 
RTC  had  such  a  short  life-span 

Senator  Shelby.  Because  it  was  going  to  be  liquidated  itself? 

Ms.  Lewis.  There  you  go,  yes. 

Senator  Shelby.  But  you  were  not  a  political  appointee? 

Ms.  Lewis.  No,  sir. 

Senator  Shelby.  What  about  your  colleague  there,  he  was  not  a 
political  appointee,  either,  was  he? 

Mr.  lORlO.  No,  I  was  not. 

Senator  Shelby.  Both  of  you  were  in  the  investigative  end  of  the 
RTC;  is  that  right? 

Ms.  Lewis.  Yes,  sir. 

Senator  Shelby.  The  little  broken  down  bank,  to  use  the  phrase 
that's  been  used  earlier  today,  was  the  Madison  bank;  is  that  right? 
The  one  that's  been  referred  to  as  the  little  broken  down  bank  in 
Arkansas 

Ms.  Lewis.  I  believe- 


Senator  Shelby.  — ^with  the  $60  million  loss? 

Ms.  Lewis.  — that  was  the  inference,  yes,  sir,  I  think  so. 

Senator  Shelby.  Now,  $60  million  is  a  lot  of  money  to  a  lot  of 
people.  Would  that  be  a  lot  of  money  to  you? 

Ms.  Lewis.  Yes,  sir. 

Senator  Shelby.  Let's  get  into  sequence  here,  if  we  can,  in  the 
short  time  I  have. 

In  1992,  if  I  recall,  you  made  a  referral  to  the  U.S.  Attorne/s  Of- 
fice in  Little  Rock.  That  was  your  first  referral? 

Ms.  Lewis.  Yes,  sir. 

Senator  Shelby.  That  was  rejected  or  nothing  was  done  on  it  ul- 
timately; right? 

Ms.  Lewis.  Correct. 

Senator  Shelby.  Subsequently  to  this,  in  1993,  as  you  continued 
your  investigation,  you  made  what,  nine  more  referrals? 

Ms.  Lewis.  Yes,  sir,  the  investigative  team  generated  nine  more. 

Senator  Shelby.  Not  just  you.  Tell  us  again  who  was  on  the  in- 
vestigative team  besides  yourself. 

Ms.  Lewis.  Mr.  Mike  Caron,  who  was  the  investigator  that  ulti- 
mately replaced  me  when  I  was  removed  from  the  investigation; 
Mr.  Ed  Noyes,  Mr.  Randy  Knight  and  myself;  and  then  Mr.  Ausen 
and  Mr.  lorio  basically  overseeing  and  monitoring  the  project. 

Senator  Shelby.  So  this  was  not  just  something  you  would  do  on 
your  own  and  send  down,  it  was  teamwork  and  it  was  supervised, 
was  it  not? 

Ms.  Lewis.  Yes,  sir. 

Senator  Shelby.  In  1993,  you  then  made  nine  referrals  of  pos- 
sible criminal  misconduct  to  the  U.S.  Attorney's  Office  in  Little 
Rock;  is  that  correct? 

Ms.  Lewis.  That's  correct. 


624 

Senator  Shelby.  Now,  in  sequence,  what  happened  on  that?  Was 
that  rejected? 

Ms.  Lewis.  The  referrals  were  submitted  on  October  8th. 

Senator  SHELBY.  October  8,  1993? 

Ms.  Lewis.  Yes,  sir.  They  were  received  by  Ms.  Casey's  office, 
from  what  I  understand,  on  October  12th. 

Senator  SHELBY.  Was  Ms.  Casey  appointed  by  President  Clinton 
to  the  U.S.  Attorneys  job? 

Ms.  Lewis.  Yes,  sir,  and,  as  a  matter  of  fact,  I  was  told  that  the 
referrals  had  arrived  on  her  desk  the  very  day  she  was  sworn  in. 

Senator  Shelby.  How  long  did  they  stay  on  her  desk,  roughly? 

Ms.  Lewis.  As  far  as  I  know.  Senator  Shelby,  it  wasn't  until  she 
recused  herself  on  November  9th,  the  same  day  I  was  removed  and 
Mr.  Mackay  was  appointed  by  Attorney  General  Reno. 

Senator  Shelby.  What  has  happened,  in  your  judgment,  to  the 
nine  possible  criminal  misconduct  referrals  that  you  sent  to  the  Lit- 
tle Rock  office?  What  has  subsequently  happened  to  those  nine? 

Ms.  Lewis.  They  came  into  the  possession  of  Mr.  Fiske,  as  far  as 
I  know. 

Senator  Shelby.  Fiske  was  the  first  counsel  that  was  appointed 
by  the  Attorney  Greneral;  is  that  right? 

Ms.  Lewis.  That's  correct. 

Senator  SHELBY.  Go  ahead. 

Ms.  Lewis.  Then,  when  he  was  subsequently  removed  on  August 
5th,  last  year 

Senator  SHELBY.  By  Mr.  Starr? 

Ms.  Lewis.  Replaced  by  Mr.  Starr,  that's  correct.  My  understand- 
ing is  the  Independent  Counsel's  Office  picked  up  those  referrals 
and  continued  to  work  with  them. 

Senator  Shelby.  Have  some  of  the  three  guilty  pleas  and  the 
pending  three  indictments,  including  the  one  for  the  sitting  Gov- 
ernor of  Arkansas,  did  some  of  these  grow  out  of  those  nine  refer- 
rals that  your  team  sent  down? 

Ms.  Lewis.  Yes,  Senator,  I  have  every  reason  to  believe  that  they 
did. 

Senator  Shelby.  Have  you,  in  your  work  as  an  investigator,  ever 
had  such  interference  by  higher-ups  in  your  investigation,  or  a 
similar  investigation? 

Ms.  Lewis.  No,  sir. 

Senator  Shelby.  Have  you  ever  encountered  anything  like  that 
before? 

Ms.  Lewis.  Never  encountered  it,  and  never  seen  anj^hing  quite 
like  it. 

Senator  Shelby.  Did  all  the  roads  seem  to  you  to  lead  right  back 
to  Washington? 

Ms.  Lewis.  A  number  of  them  did,  yes,  sir. 

Senator  Shelby.  Where  did  the  other  ones  lead,  to  Little  Rock? 

Ms.  Lewis.  Some  of  them  led  to  Little  Rock.  Some  of  them  dead- 
ended  right  there  at  the  RTC. 

Senator  Shelby.  They  dead-ended  there.  Were  you  ever  con- 
fronted by  anyone  from  the  RTC's  office  or  the  Justice  Department 
from  Washington,  DC  regarding  what  you  were  doing  and  your 
team  was  doing  in  the  investigation  of  MadisonAVhitewater? 
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Ms.  Lewis.  No,  sir,  not  prior  to  the  date  when  Mr.  lorio  called 
a  meeting  and  briefed  Ms.  Yanda.  After  that 

Senator  Shelby.  What  happened  in  that  meeting?  Go  ahead  and 
relate  it  again. 

Ms.  Lewis.  Mr.  lorio  instructed  me  to  brief  Ms.  Yanda  on  what 
was  going  on  with  criminal  referrals. 

Senator  Shelby.  Who  is  this  other  person? 

Ms.  Lewis.  Julie  Yanda  is  the  Section  Chief  for  the  Professional 
Liability  Section  in  Kansas  City. 

Senator  Shelby.  Kansas  City  office? 

Ms.  Lewis.  Yes,  sir. 

Senator  Shelby.  What  happened  there,  did  you  brief  her? 

Ms.  Lewis.  Yes,  sir.  At  Mr.  lorio's  instruction,  I  advised  her  of 
the  referrals  that  were  in  process,  who  the  basic  targets  were,  and 
because  of  the  visibility,  who  some  of  the  peripheral  players  were. 

Senator  Shelby.  Did  you  relate  who  the  targets  were,  possibly 
including  as  a  witness  at  that  time  the  President  and  his  wife,  Mrs. 
Clinton? 

Ms.  Lewis.  Yes,  sir,  we  did  discuss 

Senator  Shelby.  Among  others,  including  the  Governor  of  Arkan- 
sas? 

Ms.  Lewis.  Yes,  sir. 

Senator  Shelby.  And  others? 

Ms.  Lewis.  That's  correct. 

Senator  Shelby.  What  was  the  reaction  to  that?  Was  it  one  of 
consternation? 

Ms.  Lewis.  Ms.  Yanda  seemed  a  little  visibly  taken  aback  during 
the  meeting,  and  during  that  meeting  also  indicated  that  she  was 
going  to  designate  one  person  on  her  staff,  attorney  Phil  Adams, 
to  work  with  Mr.  lorio  on  the  main  topic  of  that  meeting,  which 
had  actually  been  the  Rose  Law  Firm. 

Senator  Shelby.  Were  they  going  to  take  you  off  of  the  case? 

Ms.  Lewis.  Not  to  my  knowledge,  Senator. 

Senator  Shelby.  Gro  ahead.  They  were  going  to  designate  Phil 
Adams  to  work  on  that? 

Ms.  Lewis.  He  was  going  to  be  the  legal  representative  from  the 
Professional  Liability  Section  to  work  in  conjunction  with  Inves- 
tigations. 

Senator  Shelby.  All  right. 

Ms.  Lewis.  After  that,  the  investigation  proceeded,  but  as  it  pro- 
ceeded, issues  began  to  come  up  and  complaints  began  to  come  in 
from  various  attorneys  that  I  was  talking  too  much  to  the  U.S.  At- 
torneys Office,  cooperating  too  much  with  the  FBL  I  was  cut  out 
of  the  communication  group. 

Senator  Shelby.  How  could  you  cooperate  too  much  with  the  FBI 
or  how  could  you  talk  too  much  to  the  U.S.  Attorney's  Office  about 
an  ongoing  possible  criminal  investigation?  How  could  you  do  too 
much?  Maybe  you  couldn't  do  enough,  but  how  could  you  do  too 
much? 

Ms.  Lewis.  Evidently,  it  seemed  like  any  level  of  communication 
I  had  with  those  folks  in  Little  Rock  at  the  FBI  and  U.S.  Attorney's 
Office  was  too  much  for  them,  although  it  was  a  standard  part  of 
my  job  and  had  been  for  2  years. 
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Senator  Shelby.  Do  you  believe  there  was  a  wall  put  up  there 
between  your  communications  to  them,  to  try  to  get  through  to  the 
U.S.  Attorney's  Office  in  Little  Rock  and  others? 

Ms.  Lewis.  I  believe  that  was  their  intent,  to  try  to  disparage 
those  communications,  yes,  sir. 

Senator  Shelby.  But  you  had  never  in  your  investigative  work 
encountered  anything  like  this  before,  had  you? 

Ms.  Lewis.  No,  sir.  In  fact,  in  my  previous  investigations,  the 
U.S.  Attorney's  Office  and  FBI  had  welcomed  me  and  encouraged 
my  ongoing  participation  in  other  investigations. 

Senator  Shelby.  Mr.  lorio,  you  are  a  former  FBI  agent;  is  that 
correct? 

Mr.  lORio.  Yes,  that's  correct. 

Senator  SHELBY.  Have  you  ever  had  anyone  in  an  official  capac- 
ity try  to  impede  the  investigation  like  what  went  on  here  at  the 
Kansas  City  office? 

Mr.  lORIO.  No,  I  had  never  had  that  happen  before. 

Senator  Shelby.  You  had  never  seen  anything  like  it,  had  you? 

Mr.  lORio.  No. 

Senator  Shelby.  Where,  in  your  judgment,  did  you  think  the 
roads  led  to  on  this  as  far  as  the  thwarting  of  the  investigation? 

Mr.  lORlO.  I  didn't  know.  It's  something  I  commented  on  earlier 
this  morning.  Hindsight  is  always  20/20  and  we  had  these  occur- 
rences, different  things  happening  over  a  period  of  4  or  5  months. 
If  you  look  at  them  individually,  it  might  not  mean  very  much,  but 
if  you  look  at  them  all  together,  there  was  a  definite  pattern  there. 
That  pattern  was  that  we  weren't  supposed  to  do  any  investigative 
work  or  do  an3rthing  else  on  Madison. 

Senator  Shelby.  A  pattern  of  conspiracy  perhaps? 

Mr.  lORlo.  A  pattern  of  obstruction,  let's  say. 

Senator  Shelby.  Obstruction  at  least.  Obstruction  of  justice? 

Mr.  lORlo.  Yes. 

Senator  Shelby.  Thank  you,  Mr.  Chairman. 

The  Chairman.  Senator  Sarbanes. 

Senator  Sarbanes.  I  yield  to  Senator  Boxer. 

Senator  BoXER.  Thank  you  very  much.  I'm  going  to  make  a  cou- 
ple of  observations  that  don't  require  a  response  because  they're 
just  my  opinion,  and  then  I'm  going  to  go  to  a  whole  new  area  that 
we  haven't  raised  up  until  this  point. 

When  you  said — and  I  felt  you  said  it  from  your  heart,  Ms. 
Lewis — that  it  was  a  cheap  shot  when  a  personal  letter  was  put  out 
here,  and  you  didn't  know  that  it  was  on  that  disk,  I  felt  your  in- 
dignation. Perhaps  now,  you  will  understand  how  April  Breslaw 
might  feel  knowing  that  you  secretly  taped  her. 

The  difference  was  Mr.  Ben-Veniste  put  out  one  sentence  and 
you  taped  her  from  beginning  to  end  without  her  permission.  So 
maybe  for  the  future,  in  your  life,  you  will  think  about  that,  you 
can  recreate  the  feeling  you  had,  that  sinking  feeling  when  that  let- 
ter came  out. 

The  second  point  I'd  like  to  make  here,  it  is  not  a  crime  in  Mis- 
souri to  tape  someone  without  their  knowledge.  It  is  a  crime  in 
many  other  States.  You  could  be  serving  time  for  what  you  did  if 
you  had  done  it  in  another  State. 

The  Chairman.  Now,  wait 
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Senator  BoxER.  If  I  might  finish,  Mr.  Chairman.  I  said  clearly  it 
was  not  a  crime,  but  I'm  pointing  out  in  other  States  it  would  have 
been  a  crime.  I  make  that  point  because  I  think  it  is  very  impor- 
tant here. 

Now,  you  made  two  strong  statements,  and  I  want  to  know  if  you 
still  stand  by  them.  One,  you  said  from  the  beginning — and  Fm 
paraphrasing;  if  you  don't  feel  I'm  paraphrasing  correctly,  please 
let  me  know — your  involvement  in  Whitewater  has  caused  you 
nothing  but  grief,  and  you  abhor  those  in  public  life  who  unjustly 
enrich  themselves  at  the  public  expense.  You  said  that  in  your 
opening  statement. 

Do  you  agree  with  the  thrust  of  those  statements? 

Ms.  Lewis.  Yes,  I  do.  Senator. 

Senator  Boxer.  Ms.  Lewis,  did  you  often  reflect  on  the  serious- 
ness of  the  investigation  that  you  were  engaged  in?  Did  you  realize 
that  your  investigation  needed  to  be  done  very  objectively  because 
it  could  even  affect  a  Presidential  election  or  a  President? 

Ms.  Lewis.  Yes,  ma'am. 

Senator  BoxER.  Ms.  Lewis,  did  you  ever  attempt  to  make  a  profit 
from  this  investigation? 

Ms.  Lewis.  No,  ma'am. 

Senator  Boxer.  I'd  like  to  put  on  the  screen  a  letter  that  we  have 
gotten  from  a  company,  a  letter  that  was  written  by  you,  Ms. 
Lewis — and  I'd  like  you  to  confirm  it  is,  in  fact,  your  letter — right 
in  the  middle  of  the  investigation,  actually  November  22,  1993 

The  Chairman.  Can  we  get  a  copy,  too? 

Senator  Boxer.  Of  course. 

Are  we  handing  a  copy  to  Ms.  Lewis?  Do  you  have  a  copy  of  that 
in  front  of  you,  Ms.  Lewis? 

Ms.  Lewis.  No,  ma'am,  I  don't. 

Senator  Bond.  Mr.  Chairman,  what  does  that  have  to  do  with 
the 

The  Chairman.  I  have  not  even  seen  the  letter. 

Senator  BoxER.  I  think  that  it  will  become  very,  very  clear  when 
it  is  read. 

Senator  Bond.  — ^business  that  she  has  pursued?  May  I  ask  why 
that's  relevant? 

Senator  Boxer.  Because  I  believe  that  I  can  show  with  docu- 
mented letters  that  this  witness  attempted  to  profit  from  her  role, 
and  I  think  that  it  is  quite  relevant  and  I  would  like  to  pursue  this. 

Senator  Bond.  Mr.  Chairman,  let  us  read  these  letters  which 
have  just  been 

Senator  Boxer.  I  intend  to  read  them  with  you. 

Now,  Ms.  Lewis  has  testified 

Senator  Bond.  Let  me 

Senator  Boxer.  Mr.  Chairman,  do  I  have  the  time  or  do  I  not 
have  the  time? 

Senator  Bond.  Mr.  Chairman,  would  you  rule  whether  this  is 
even  relevant? 

The  Chairmai^j.  Let  me  take  a  look  at  this.  This  is  the  first  time 
I've  seen  this.  We'll  suspend  the  clock  for  the  time  being. 

[Pause.] 

I  have  permitted  wide  latitude,  I'm  going  to  continue  to  provide 
wide  latitude,  certainly  to  the  Members,  in  particular.  I  will  per- 
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mit,  and  I  think  you  can  raise  this  letter  and  Ms.  Lewis  can  give 
her  explanation  as  it  relates  to  what  she  attempted  to  do.  I  would 
suggest  that  Senator  Boxer  proceed. 

Senator  Boxer.  Thank  you,  Mr.  Chairman. 

The  Chairman.  I  would  ask  one  thing,  though.  It  would  seem  to 
me,  in  fairness,  you  can  raise  any  question  you  want  in  regards  to 
it,  I  permit  that,  but  I  would  suggest  that  the  Senator  not  charac- 
terize the  letter  until  she's  given  Ms.  Lewis  an  opportunity  to  an- 
swer any  questions  she  has  in  regard  to  how  the  letter  came  about, 
et  cetera. 

Senator  Boxer.  I  will  proceed  in  a  way  that  I  hope  meets  your 
approval,  Mr.  Chairman.  I  will  try  to  be  very  fair  because  this  wit- 
ness has  sworn  to  us  and  reiterated  a  moment  ago  that,  from  the 
beginning,  Whitewater  has  caused  her  nothing  but  grief  and  she 
abhors  those  in  public  life  who  unjustly  enrich  themselves  at  the 
public's  expense. 

Now,  this  letter,  as  I  read  it,  shows  no  sense  of  grief.  "Hi  Miles: 
In  accordance  with  our  conversation  of  Thursday,  November  18, 
1993" — and  this  is  right  around  the  time  that  you  were  removed 
from  the  criminal  investigation,  but  you  worked  on  the  civil  inves- 
tigation and  you  had  made  the  criminal  referrals — you  say,  "en- 
closed is  a  sample  copyrighted  T-shirt  for  your  review  and  consider- 
ation. If  your  company  determines  that  this  concept  is  suitable  to 
your  product  lines,  licensing  is  available.  Similar  copyrights  as 
noted  below." 

I'm  going  to  say  a  word  I  would  not  normally  say,  so  I'll  probably 
spell  it  out.  "In  addition  to  the  'Boys,  I'm  Taking  Charge  Here,' 
which  is  B-I-T-C-H,  that's  the  concept" 

The  Chairman.  We've  all  heard  it. 

Senator  BoxER.  — "to  which  I'd  affectionately  referred  to  as  the 
East  Coast  B-I-T-C-H,  the  following  have  also  been  copyrighted  and 
are  available,  the  Texas  B,  the  California  B  and  last  but  certainly 
not  least,  the  Presidential  B,  which  stands  for  'Bill,  I've  taken 
charge.  Hillary.'  Having  been  a  member  of  the  National  Association 
of  Female  Executives  for  several  years" — I'm  not  going  to  read 
every  word  here  but  if  you  think  I'm  not  being  fair,  I'll  read  every 
word — "they  find  this  outrageously  funny  as  well  as  reflective  of 
their  thinking  and  have  urged  me  to  market  the  idea  through  T- 
shirts,  bumper  stickers,  coffee  mugs,  et  cetera.  My  associates  who 
are  professional  women  in  the  good  ol'  boy  States  have  pleaded  for 
the  opportunity  to  express  their  opinions  with  a  Bubba  T-shirt.  The 
political  concept  was  an  outgrowth  of  the  original  idea  and  I  sus- 
pect we  will  have  a  strong  market  given  the  current  political  cli- 
mate"— now,  I'm  going  to  ask  you  about  what  you  meant  by  "the 
current  political  climate" — and  then  you  give  out  two  phone  num- 
bers, your  home  and  your  work.  I  would  ask  you,  do  you  give  out 
the  RTC  phone  number  here? 

Ms.  Lewis.  Yes,  ma'am,  that  was  my  office  number. 

Senator  BoXER.  So  you  gave  your  office  number  out  to  pursue  an 
outside  business;  is  that  correct? 

Ms.  Lewis.  I  gave  him  my  office  number  so  he  could  contact  me 
during  the  day,  if  necessary. 

Senator  BoxER.  To  pursue  this  project;  is  that  correct? 

Ms.  Lewis.  Yes. 
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Senator  Boxer.  So  you  gave  out  your  office  number,  invited  him 
to  call  there  to  pursue  this  business;  is  that  correct? 

Ms.  Lewis.  Ms.  Boxer,  if  you  wish  to  characterize  it  that  way,  I'm 
not  going  to  argue  with  you,  but  it's  no  different  than  receiving  a 
personal  call  from  my  husband. 

Senator  BoxER.  I  disagree  with  you.  It's  completely  different  and 
against  the  rules  to  do  that.  I'm  just  ascertaining  that  this,  in  fact, 
was  the  work  number. 

Now,  did  you  ever  plan  to  sell  shirts  with  the  word  B-I-T-C-H  on 
them,  referring  to  the  President  and  Mrs.  Clinton? 

Ms.  Lewis.  No,  ma'am,  that  was  not  my  intent.  The  original  in- 
tent with  this  letter  was  just  to  get  the  "Boys,  I'm  taking  charge 
here"  concept  rolling,  which  it  did. 

Senator  BoXER.  So  this  is  not  correct,  this  letter  where  you  say 
"Bill,  I've  taken  charge.  Hillary"  and  "Bubba,  I'm  taking  charge 
here"  is  an  incorrect  letter?  Do  we  have  the  wrong  copy? 

Ms.  Lewis.  No,  it's  not  incorrect  at  all.  What  it  says  is  they  are 
available  if  someone  is  interested  in  them,  but  I  was  not  actively 
pursuing  anything  other  than  the  "Boys,  I'm  taking  charge  here" 
concept  which  I  did  subsequently  speak  to  this  gentleman  about, 
and  that  is  all  they  are  marketing. 

Senator  BoxER.  I  would  say,  Mr.  Chairman,  if  she  was  only  put- 
ting that  forward,  then  I  don't  understand  why  she  has  the  Presi- 
dential B,  which  stands  for  "Bill,  I've  taken  charge.  Hillary"  and 
"Bubba,  I'm  taking  charge  here,"  but  I'll  let  that  stand  in  the 
record.  Anyone,  I  think,  who  reads  this  sees  that  you  were  pursu- 
ing that  contrary  to  what  you're  sajdng. 

I  would  ask  you  why  you  think  people  would  buy  such  a  shirt 
and  wear  it  in  public?  Do  you  think  this  would  be  a  good  seller, 
the  Presidential  B-I-T-C-H,  did  you  think  that  when  you  put  it  in 
a  letter,  that  it  would  be  a  good  seller? 

Ms.  Lewis.  Mrs.  Clinton  has  been  characterized  as  a  very  strong 
woman.  Senator.  I  have  been  characterized  for  a  number  of  years 
as  a  very  strong  woman  as  well,  with  an  assertive  personality,  to 
the  point  where  when  this  idea  came  up  in  1987,  I  turned  it  into 
a  liability  rather  than  an  asset.  I  have  no  objections — and  forgive 
me,  gentlemen — to  somebody  calling  me  a  bitch,  that's  fine. 

Senator  Boxer.  That  isn't  the  point.  You're  an  investigator  and 
in  the  middle  of  this  investigation,  it  was  still  going  on 

The  Chairman.  She  had  been  removed  from  the  investigation 
at 

Senator  BoxER.  — for  you  to  market  a  T-shirt  which  denigrates 
the  President  and  the  First  Lady.  Now,  I  also  feel  that  you  would 
profit  from  it,  would  you  not?  Wasn't  that  your  intent,  to  profit 
from  this  T-shirt? 

Ms.  Lewis.  My  intent  was  to  profit  from  the  T-shirt,  "Boys,  I'm 
taking  charge  here,"  as  it  was  marketed.  Second,  I  would  like  to 
address  what  you  just  said.  This  is  in  no  way  an  attempt  to  deni- 
grate the  First  Lady.  Being  a  woman  of  basically  the  same  ilk  and 
person 

Senator  BoxER.  Now 


The  Chairman.  Let  her  finish,  please.  Senator.  Go  ahead. 
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Ms.  Lewis.  I  mean  that  as  no  disrespect  to  Mrs.  Clinton  at  all. 
I  have  tremendous  admiration  for  the  fact  that  she  is  a  strong 
woman,  and  this  is  not  an  insult. 

Senator  BoxER.  You  also  respect  the  President  because  you  say 
"Bubba,  I'm  taking  charge  here,"  is  that  why  you  wrote  that  one? 

Ms.  Lewis.  Until  you  said  that,  Mr.  Clinton  never  factored  into 
my  thinking  on  Bubba.  Bubba  in  Texas  is  a  very  common 

Senator  Boxer.  Only  in  "Bill,  I've  taken  charge.  Hillary."  I  sup- 
pose you  meant  Bill  Clinton  in  that  one;  is  that  correct? 

Ms.  Lewis.  Yes,  ma'am,  that  is  correct. 

Senator  Boxer.  What  did  you  mean  by,  in  this  letter,  "I  suspect 
we'll  have  a  strong  market  given  the  current  political  climate"? 
What  did  you  mean  by  that? 

Ms.  Lewis.  The  assessment  that  the  First  Lady  is,  in  fact,  a  very 
strong,  assertive  woman. 

Senator  Boxer.  I  thought  you  said  this  had  nothing  to  do  with 
the  First  Lady,  that  this  isn't  what  you  were  after,  that,  in  fact, 
you  were  after  the  "Boys,  I'm  taking  charge  here"? 

Ms.  Lewis.  I  was  after  "Boys,  I'm  taking  charge  here,"  Senator 
Boxer,  but  you  asked  me  specifically  about  "Bill,  I've  taken  charge. 
Hillary"  and  that's  what  the  current  political  climate  referred  to, 
the  First  Lady  as  a  very  strong,  assertive  woman. 

Senator  Sarbanes.  Did  you  copyright  "Bill,  I've  taken  charge. 
Hillary,"  the  Presidential  bitch  T-shirt?  Did  you  copyright  that? 

Ms.  Lewis.  I  attempted  to  copyright  all  of  them.  Senator  Sar- 
banes, but,  unfortunately,  copyrights  cannot  be  given  on  text  such 
as  that. 

Senator  Sarbanes.  I  see.  But  you  sought  to  get  a  copyright  on 
all  of  them? 

Ms.  Lewis.  Yes,  sir,  I  did. 

Senator  Sarbanes.  Not  just  on  "Boys,  I'm  taking  charge  here"; 
is  that  correct? 

Ms.  Lewis.  That's  correct,  yes. 

Senator  Boxer.  I  see  my  time  is  up.  May  I  come  back  to  this  in 
my  next  round? 

The  Chairman.  Certainly. 

Senator  Boxer.  Thank  you. 

The  Chairman.  Senator  Bond. 

Senator  Bond.  Mr.  Chairman,  speaking  of  cheap  shots,  I  think 
to  go  this  far  down  the  path  on  an  unrelated  business  activity  bor- 
ders on  that  problem,  but  what  I  believe,  if  I  recall,  that  Ms.  Lewis 
was  referring  to  in  cheap  shots  is  in  the  redacted  portion  of  the  let- 
ter, which  was  put  up  on  the  Elmo,  this  first  statement,  his  ability 
to  lie  surpasses  that  of  our  most  astute  politicians. 

As  I  understand  that,  that  "his"  had  no  reference  to  the  Presi- 
dent. It  was  referring  to  some  other  male;  is  that  correct,  Ms. 
Lewis? 

Ms.  Lewis.  Yes,  sir,  that  was  referring  to  my  14-year-old  stepson. 

Senator  Bond.  So,  to  the  extent  that  was  put  on  the  Elmo  as  per- 
haps a  reference  to  the  President,  that  is  inaccurate. 

Now,  let  me  go  back  and  maybe  I  can  bring  Mr.  lorio  into  this 
because  I'm  a  little  confused  as  to  what  the  PLS  does.  What  pre- 
cisely is  the  responsibility  of  the  PLS?  Could  you  tell  us  about  that, 
Mr.  lorio? 
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Mr.  lORlO.  The  Professional  Liability  Section  of  the  Resolution 
Trust  Corporation  is  to  litigate  directors,  officers,  accountants,  ap- 
praisers, and  attorneys  for  negligent  acts  that  they  did  that  caused 
the  failure  of  the  failed  institution. 

Senator  Bond.  Now,  how  does  the  criminal  investigation,  such  as 
that  undertaken  by  Ms.  Lewis  under  your  direction,  of  Madison 
Guaranty  relate  to  the  PLS?  Do  they  take  that  work  and  then  pass 
it  on  to  others?  How  is  there  a  relationship  between  Ms.  Lewis'  in- 
vestigation, for  example,  and  the  PLS  in  this  situation? 

Mr.  lORlO.  Let  me  give  you  the  situation  where  we  have  an  ongo- 
ing criminal  investigation,  and  we  have  an  institution  where  we 
have  ongoing  civil  claims.  We  would  share  information  so  that  they 
would  not  be  taken  by  surprise,  if  we  were  doing  something  on  the 
criminal  side  that  might  impact  what  they  were  doing  on  the  civil 
side. 

However,  in  the  Madison  institution,  all  of  the  civil  claims  were 
closed  and  had  been  closed  for  a  considerable  period  of  time.  So  any 
impact  we  were  going  to  have  on  them  on  the  criminal  side  was 
not  impactive  on  them  because  the  civil  claims  had  been  closed. 

Senator  Bond.  Let  me  get  this  straight.  They  were  supposed  to 
handle  civil  claims? 

Mr.  lORlO.  Yes. 

Senator  Bond.  I'm  having  a  very  difficult  time  finding  out  what 
business  they  had  in  the  middle  of  the  criminal  prosecution.  Can 
you  help  me  understand  why  the  PLS,  I  think  the  statement  was 
they  wanted  to  control  the  documents,  was  that  the  PLS  wanted 
to  control  the  documents  out  of  Kansas  City? 

Mr.  lORlO.  It  was  on  the  subpoena  compliance. 

Senator  Bond.  On  the  subpoena,  what  business  do  they  have  on 
that  subpoena? 

Mr.  lORlO.  The  procedures  that  were  put  into  effect  for  Madison 
were  entirely  different  from  any  other  procedures  we  had  had  for- 
merly. The  fact  that  Madison  was  a  closed  institution,  had  never 
been  assigned  to  Kansas  City  but  had  been  handled  out  of  Wash- 
ington, DC,  Senator,  I  wish  I  could  answer  it  because  I  sure  can't 
figure  it  out. 

Senator  Bond.  So,  all  of  a  sudden,  the  PLS  shows  up  as  the 
great  roadblock,  the  ultimate  I'm  here  from  Washington  and  I'm 
here  to  help  you,  this  is  the  ultimate  interference  of  the  PLS  in  a 
procedure  unheard  of  before,  and  inserts  itself  over  your  investiga- 
tor and  between  your  investigator  and  the  U.S.  Attorney? 

Mr.  lORio.  Between  the  U.S.  Attorney  and  us  and  the  FBI. 

Senator  Bond.  Can  you  tell  me  in  what  other  circumstances  the 
PLS  would  interpose  itself  between  criminal  investigators  and  the 
FBI  or  the  U.S.  Attorney? 

Mr.  lORlO.  There  would  be  a  reason  for  them  to  be  involved  if 
there  was  ongoing  civil  claims  and  we  had  criminal  matters  that 
could  impact  them,  especially  if  we  were  seeking  restitution  money 
and  a  victim  impact  statement  was  being  prepared,  any  of  these 
things,  but  that's  premised  on  the  fact  that  you  would  have  to  have 
ongoing  civil  claims  in  the  process,  and  we  didn't  have  that. 

Senator  Bond.  Do  you  know  for  a  fact  that  there  were  no  civil 
claims  that  the  PLS  was  pursuing  with  respect  to  Madison  Guar- 
anty? 
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Mr.  lORiO.  Yes.  There  had  been  one  recovery  and  the  rest  of  the 
claims  had  been  closed  out,  I  want  to  say  in  early  1990. 

Senator  Bond.  So  they  had  been  closed,  and  they  showed  up  in 
an  area  where  they  would  traditionally  have  had  only  the  limited 
role  of  protecting  their  right  to  a  civil  recovery.  Normally,  I  would 
think  it  would  be  the  other  way  around,  that  you  want  to  make 
sure  the  civil  recovery  does  not  interfere  with  a  criminal  prosecu- 
tion which  is  a  more  commonplace  problem. 

In  other  words,  the  totally  out-of-the-ordinary  interposition  of  the 
PLS  really  not  only  astounds  me,  but  I  think  it  points  out  the  un- 
usual emphasis,  concern  being  placed  by  somebody  in  Washington 
on  this  investigation.  There's  no  precedent  that  you  can  cite  us  for 
having  the  PLS  in  this  position? 

Mr.  lORiO.  No. 

Senator  Bond.  Let  me  ask  you  about  something  else,  again,  that 
really  bothers  me.  Is  there  a  standard  procedure  in  the  RTC  for 
putting  someone  on  administrative  leave?  Has  this  happened  be- 
fore outside  of  your  case? 

Mr.  lORiO.  At  that  time,  I  did  not  know  there  was  any  procedure. 
We  were  not  familiar  with  administrative  leave. 

Senator  Bond.  It  would  seem  to  me  if  somebody  is  put  on  admin- 
istrative leave,  number  one,  you  would  expect  at  least  that  they 
would  have  the  charges  presented  to  them.  Would  that  not  make 
sense,  as  a  lawyer  and  as  an  FBI 

Mr.  lORiO.  We  would  have  liked  to  have  known  what  the  charges 
were  against  us. 

Senator  Bond.  Number  two,  you  would  have  liked  to  have  had 
an  opportunity  to  respond? 

Mr.  lORiO.  Yes,  and  we,  through  our  counsel,  volunteered  to 
make  ourselves  available  for  an  interview  to  answer  any  questions 
that  might  be  presented  to  us. 

Senator  Bond.  Did  they  ever  avail  themselves  to  that  oppor- 
tunity? 

Mr.  lORlO.  No. 

Senator  Bond.  Then,  just  as  mysteriously,  after  a  2-week  vaca- 
tion of  administrative  leave,  you  were  told  to  go  back  and  there 
was  no  indication  as  to  why? 

Mr.  lORlO.  No,  we  were  just  told  to  go  back. 

Senator  Bond.  You  said  that  you  only  saw  the  memo  from  Mr. 
Hindes  just  this  morning? 

Mr.  lORlO.  Yes. 

Senator  Bond.  It  seems  to  me,  again,  the  procedures  being  fol- 
lowed here  are  totally  out  of  the  ordinary  and  suggest  that  there 
was  some  influence  at  work  within  the  RTC. 

Let  me  ask,  Ms.  Lewis,  on  the  disappearance  of  the  first  referral, 
the  one  that  just  disappeared  in  the  bowels  of  Justice  somewhere, 
how  long  was  that  one  gone? 

Ms.  Lewis.  I  understand  that  Mr.  Banks  sent  it  up  there  initially 
in  October  1992,  and  it  didn't  resurface  until  June  1993,  when  it 
was  found  by  my  contact  at  the  Justice  Department  who  indicated 
that  it  was  going  to  be  sent  back  to  Little  Rock. 

Senator  Bond.  Mr.  Banks  had  indicated  in  that  letter  that  he 
was  being  what  we  would  say  would  be  very  politically  sensitive 
and  that  he  didn't  want  to  deal  with  it,  so  nothing  came  of  it.  Ulti- 
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mately,  obviously  the  witnesses  listed  in  that  referral,  I  believe,  in- 
cluded Mr.  Smith  and  Jim  Guy  Tucker;  is  that  correct? 

Ms.  Lewis.  I  believe  so. 

Senator  Bond.  So  Mr.  Banks  may  have  been  politically  very  cau- 
tious, but  he  made  what  was  a  bad  judgment  about  the  ability  to 
follow  up  on  the  basic  information,  to  expand  upon  that  to  develop 
adequate  grounds  to  bring  an  indictment;  is  that  fair  to  say? 

Ms.  Lewis.  That's  fair,  Senator  Bond.  I  just  didn't  understand 
why  it  wasn't  treated  in  a  normal  manner  from  the  time  that  it  left 
the  RTC. 

Senator  Bond.  Now,  have  you  ever  heard  of  a  second  referral 
being  held  up  by  the  PLS? 

Ms.  Lewis.  No,  sir,  not  that  I  can  think  of. 

Senator  BOND.  Mr.  lorio. 

Mr.  lORlo.  Since  the  change  in  procedures,  I  wouldn't  say  they're 
held  up,  but  they're  reviewed  and  their  transmission  takes  a  week, 
10  days,  2  weeks  longer  than  it  did  previously.  It's  part  of  the  new 
procedure  now. 

Senator  BOND.  Thank  you,  Mr.  lorio. 

Mr.  Chairman,  my  time  is  up. 

The  Chairman.  Thank  you. 

Senator  Sarbanes. 

Senator  Sarbanes.  I'll  go  to  Senator  Boxer.  I  think  she  needs  to 
continue  her  questioning. 

Senator  BoxER.  Thank  you  very  much. 

Senator  Sarbanes.  Mr.  lorio,  let  me  ask  you  on  that  point,  how 
long  were  these  referrals  reviewed  by  the  PLS? 

Mr.  lORlo.  Excuse  me,  how  long  were  they — I  want  to  say  8  or 
9  working  days. 

Senator  Sarbanes.  So  that  time  of  review  is  no  different  than 
what  you're  encountering  now  as  part  of  the  standard  procedure; 
correct? 

Mr.  lORlO.  Since  the  change  in  procedure,  that's 

Senator  Sarbanes.  When  was  the  standard  procedure  put  into 
effect? 

Mr.  lORlO.  The  policy  was  issued  June  17,  1993,  and  the  Madison 
referrals  were  the  first  referrals  under  the  new  procedure. 

Senator  Sarbanes.  The  policy  had  been  put  into  place  on  June 
17th? 

Mr.  lORlO.  That's  when  the  policy  was  prepared  in  Washington 
and  sent  to  the  field.  To  the  best  of  our  recollection,  going  back  and 
looking,  it  appears  that  the  Madison  referrals  were  the  first  refer- 
rals under  the  new  procedure. 

Senator  Sarbanes.  The  other  referrals  all  now  go  through  that 
procedure;  correct? 

Mr.  lORlO.  Yes. 

Senator  Sarbanes.  The  time  period  usually  for  that  review  in 
those  referrals  is  comparable  to  what  took  place  in  the  Madison 
case;  correct? 

Mr.  lORlO.  Yes. 

Senator  SARBANES.  Thank  you. 

Senator  Boxer. 

Senator  Boxer.  Thank  you,  Senator  Sarbanes.  Ms.  Lewis  was 
the  one  who  appeared  to  be  pushing  the  hardest  on  this  case  and 
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now  we  have  something  we  can  put  up  on  the  screen,  which  is  a 
message  that  was  given  to,  I  beheve  it's  FBI  Agent  Steven  Irons, 
and  it  is  a  message  that,  as  I  understand  it,  Ms.  Lewis  requested 
be  written  out. 

The  Chairman.  Senator,  if  I  might  ask,  would  you  attempt  to  get 
to  the  Members  those  documents  which  we're  going  to  be  putting 
up,  I'd  appreciate  that. 

Senator  Boxer.  Right.  Does  the  Chairman  have  that? 

The  Chairman.  I  don't.  If  we  could  have  the  number  of  the  docu- 
ment? 

Senator  Boxer.  It's  QIC  001123.  While  you're  looking  at  it,  I'll 
make  my  preliminary  comment. 

This  shows — if  I  might  characterize  it  because  I  have  a  right  to 
do  that — a  rather,  shall  we  say  strong  desire  to  push  this  forward. 
This  is  a  message  to  the  FBI  agent  saying  "have  I  turned  into  a 
local  pariah  just  because  I  wrote  one  referral  with  high  profile 
names,  or  do  you  plan  on  calling  me  back  before  Christmas,  Ste- 
ven," with  the  number. 

Now,  that  is  1  week  after  the  criminal  referral,  and  the  reason 
I  think  this  is  important,  Mr.  Chairman,  is  because  I  think  motiva- 
tion is  key  here.  You  have  to  look  at  these  other  things  that  others 
of  my  colleagues  feel  are  irrelevant,  and  I'm  going  to  pursue  them. 

My  question  is,  Ms.  Lewis,  you  were  pushing  hard  for  this  to 
move  forward,  and  then  you  enter  into  a  new  business.  We  have 
other  letters  back  that  we  will  put  in  the  record  from  the  T-shirt 
company,  they're  saying  congratulations  on  making  the  right  deci- 
sion and  going  with  us  on  this.  We  then  have  the  further  letter  you 
wrote  to  them.  So  this  is  moving  forward.  We  have  a  contract  with 
your  lawyers  that  references  this  as  well.  As  a  matter  of  fact,  you 
plan  to  pay  your  lawyers  with  the  proceeds  out  of  this,  so  this  is 
not  something  that  you  thought  about  lightly. 

So,  I  ask  you,  don't  you  think  that  plans  to  make  money  from 
shirts  with  the  logo  the  Presidential  B-I-T-C-H,  Hillary  mentioned 
in  it,  could  make  it  look  at  the  very  least  that  you  had  an  axe  to 
grind  or  that  you  were  prejudiced  against  the  Clintons? 

Let's  just  talk  about  appearances.  You  have  stated  you  were  not. 
Do  you  feel  there  could  be  an  appearance  of  this? 

Ms.  Lewis.  Only  if  one  were  looking  hard  to  find  it.  Senator 
Boxer,  because  "Boys,  I'm  taking  charge  here"  was  an  idea  I  came 
up  with  in  1987.  I  chose  to  market  it  in  1993,  and  I  proceeded  for- 
ward hoping  that  it  would  make  a  profit. 

Senator  Boxer.  Yes,  you  certainly  did,  and  you  added  another 
concept,  which  was  "Bill,  I've  taken  charge.  Hillary."  You  also  talk 
about  a  political  climate. 

Once  again,  would  you  tell  us  what  you  meant  by  "political  cli- 
mate"? 

Ms.  Lewis.  Yes,  ma'am.  I  think  that's  because  the  First  Lady 
was  coming  across  as  a  very  strong  and  assertive  woman.  There 
are  a  lot  of  women  out  there  who  do  not  take  that  particular  com- 
ment as  being  an  offense. 

Senator  Boxer.  I  would  say  to  you  that  is  not  political  climate. 
The  fact  that  there  is  a  strong  First  Lady  in  the  White  House  has 
nothing  to  do  with  political  climate.  We're  going  to  get  some  of  the 
newspapers  from  that  time  and  we're  going  to  take  a  look  at  it 
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when  I  continue  my  questioning  later  because,  to  me,  whether  the 
First  Lady  is  strong  or  weak,  or  whatever,  is  not  a  cUmate.  It's 
about  a  person,  not  a  poHtical  chmate. 

Now 

The  Chairman.  The  Senator  is  right.  She  can  make  any  com- 
ments she  wants.  We've  allowed  wide  latitude.  I  have  to  tell  you 
I  don't  understand  that,  but  go  ahead. 

Senator  Boxer.  Don't  you  think  it's  highly  questionable,  Ms. 
Lewis,  for  you  to  be  engaged  in  a  criminal  investigation,  which  you 
clearly  were,  even  after  you  were  taken  off  the  criminal  case  you 
were  on,  in  fact,  the  civil  case?  As  a  matter  of  fact,  your  conversa- 
tion that  you  taped  with  Ms.  Breslaw  was  after  you  were  taken  off 
the  criminal  case.  Don't  you  think  that  it's  questionable  for  you  to 
be  engaged  in  a  criminal  investigation  and,  at  the  same  time,  try- 
ing to  make  a  profit  from  a  political  climate  which  your  criminal 
investigation,  in  your  own  words — that  I  would  correct — in  the 
recollections  of  an  FBI  agent  you  said  could  change  the  course  of 
history?  Don't  you  think  there's  something  that  doesn't  meet  the 
smell  test  here? 

Ms.  Lewis.  No,  Senator  Boxer,  I  don't.  The  profit  that  I  hope  to 
gain  off  that  was  strictly  based  on  the  "Boys,  I'm  taking  charge 
here"  idea. 

Senator  Boxer.  Which  you  keep  repeating 

The  Chairman.  Would  you  let  her  answer  the  question,  Senator. 

Senator  Boxer.  Mr.  Chairman 

The  Chairman.  Senator,  I  have  permitted  wide  latitude.  I  think 
we've  gone  far  afield,  but  it's  your  time.  Let  her  answer  the  ques- 
tion. Go  ahead. 

Ms.  Lewis.  Thank  you,  Mr.  Chairman. 

The  profit  that  I  have  made,  Senator  Boxer,  has  only  been  from 
"Boys,  I'm  taking  charge  here."  None  of  the  rest  of  that  stuff  has 
been  marketed.  If  the  RTC,  in  fact,  believed  that  there  would  have 
been  some  kind  of  a  conflict  there,  I  think  I  would  have  heard 
about  it  from  the  ethics  people. 

Senator  Boxer.  The  fact  is  you  filed  a  form  with  the  Ethics  Com- 
mittee, did  you  not? 

Ms.  Lewis.  I  did. 

Senator  BoxER.  You  did  not  explain  at  all  what  the  slogans  were 
on  the  shirts,  did  you? 

Ms.  Lewis.  I  was  not  asked  to  explain. 

Senator  BoxER.  When  you  file  such  a  form,  I'm  sure  you  would 
understand,  Ms.  Lewis,  that  what  you  put  on  it  in  terms  of  your 
explanation  is  up  to  you,  and  I  will  put  that  in  the  record  in  my 
next  round. 

Let  me  just  ask  you  this:  Aren't  you  the  one  who  sent  the  crimi- 
nal referrals  naming  the  Clintons  as  potential  witnesses? 

Ms.  Lewis.  Yes. 

Senator  BoXER.  Do  you  think  that  selling  T-shirts  with  crude, 
mocking  comments  about  two  people  within  the  orbit  of  your  inves- 
tigation, the  President  and  the  First  Lady,  is,  at  the  minimum,  an 
unwise  thing  to  do? 

Ms.  Lewis.  First,  you  were  referring  to  it  as  a  crude  and  mocking 
comment  and  I  do  not  see  it  that  way.  Second,  you  are  trying  to 
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tie  it  to  my  investigation,  which  it  did  not.  It  was  an  idea  that 
came  up  significantly  before  that.  May  I  finish,  please? 

Senator  BoxER.  Certainly. 

Ms.  Lewis.  Thank  you.  The  "Bill,  I've  taken  charge.  Hillary"  idea 
was  one  that  came  up  much  later 

Senator  Boxer.  If  we  could  look  at  the  record,  let  me  give  you 
some  dates.  You  sent  these  criminal  referrals — and  correct  me  if 
I'm  wrong — starting  in  September  1992,  and  there  were  other 
criminal  referrals,  and  that  was  completed  in  October  1993.  This 
letter  was  written  in  November  1993.  This  was  right  in  the  middle 
of  everjrthing. 

If  I  might  say,  you  can  say  it  as  many  times  as  you  wish  and 
apparently  you  will,  you  put  in  here  "Bill,  I've  taken  charge.  Hil- 
lary." 

I  might  take  issue  as  a  human  being,  forget  the  Senator,  I  don't 
think  that  is  a  compliment.  I  think  it  is  mocking,  to  put  something 
like  that  out  for  any  husband  to  have  that  said  about  him 

The  Chairman.  That  should  be  the  worst  that's  said  about  hus- 
bands. 

Senator  Boxer.  Mr.  Chairman,  I'm  not  commenting  on  what 
your  wife  said  about  you  because  I  don't  know  that,  but  I'm  sure 
it  was  complimentary. 

The  Chairman.  No,  no. 

Senator  Boxer.  My  point  is  you  have  a  person  who  has  made  two 
criminal  referrals,  has  made  a  criminal  referral  which  names  the 
President  and  the  First  Lady,  at  the  same  time  pursuing  profit 
by — in  my  opinion  and  not  in  hers — I  suppose  she  thinks  it  is  a 
compliment  issuing  what  she  calls  the  Presidential  B-I-T-C-H  T- 
shirt.  I  think  it's  mocking.  I  think  it's  disrespectful  at  the  mini- 
mum. I  don't  think  it's  particularly  patriotic. 

I  certainly  think  if  I  was  in  the  middle  of  an  investigation  where 
I  knew,  as  you  have  stated,  that  you  had  to  bend  over  backward 
given  your  own  politics  which  you  put  out  on  the  table  as  conserv- 
ative Republican,  and  you  kept  it  in  the  front  of  your  mind  through 
this  investigation  that  you  had  to  bend  over  backward  to  be  fair, 
if  you  laid  this  on  top  of  that,  it  doesn't  smell  right  to  this  Senator 
and  I  think  it  is  wrong.  Clearly,  you  still  stand  by  this. 

Now,  wouldn't  you  agree,  since  I  have  laid  out  my  feelings,  that 
it  is  possible  that  others  might  find  that  someone  who  is  conduct- 
ing an  investigation  shouldn't  try  to  make  a  profit  from  it? 

Ms.  Lewis.  Ms.  Boxer,  with  all  due  respect,  you  and  I  agree  to 
disagree  on  that  point  because  I  do  not  find  this  to  be  demeaning. 
Second,  you  have  consistently  tried  to  tie  this  particular  issue  back 
to  my  investigation,  when,  in  fact,  there  is  no  tie.  That  did  not  play 
into  my  intentions  for  this  at  all.  Bill  and  Hillary  was  an  idea  that 
occurred  to  me  and  so  I  threw  it  in  with  the  rest  of  the  pile  which 
had  long  since  been  growing,  since  1987.  There's  no  connection  be- 
tween the  two. 

Senator  Boxer.  Since  my  time  is  up,  when  I  continue,  I'm  going 
to  show  you  a  contract  with  your  lawyers  that  ties  the  two  together 
directly. 

The  Chairman.  I  can't  wait. 

Senator  Hatch. 


637 

OPENING  COMMENTS  OF  SENATOR  ORRIN  G.  HATCH 

Senator  Hatch.  I  have  to  say  that  this  has  all  been  very  interest- 
ing but  it  doesn't  amount  to  a  hill  of  beans. 

The  only  question  to  be  asked  is,  did  you  do  your  job?  Mr.  lorio, 
you're  a  Democrat;  right? 

Mr.  lORlO.  Yes,  sir. 

Senator  Hatch.  Mr.  Ausen  is  a  Democrat;  right? 

Mr.  lORlO.  Yes,  sir. 

Senator  Hatch.  You  were  an  associate  of  Ms.  Lewis';  right? 

Mr.  lORlO.  Yes. 

Senator  Hatch.  You  saw  her  work? 

Mr.  lORlo.  Yes. 

Senator  Hatch.  You  approved  of  it? 

Mr.  lORlO.  Work  product  was  fine. 

Senator  Hatch.  Work  product  was  fine.  She  did  her  job;  right? 

Mr.  lORlO.  Yes,  she  did. 

Senator  Hatch.  She  did  it  right? 

Mr.  lORio.  Yes. 

Senator  Hatch.  She  did  what  she  was  hired  to  do? 

Mr.  lORlO.  Yes. 

Senator  Hatch.  Do  you  think  there  were  any  politics  involved  in 
what  she  did? 

Mr.  lORiO.  I  don't  think  so. 

Senator  Hatch.  Were  there  any  politics  involved  in  what  you  or 
Mr.  Ausen  did,  or  any  of  the  others  around  there? 

Mr.  lORIO.  We  did  what  we  were  hired  to 

Senator  Hatch.  You  were  trying  to  solve  these  problems. 

Mr.  lORlO.  Yes,  sir. 

Senator  Hatch.  You  were  doing  what  you  were  hired  to  do.  Are 
you  proud  of  the  work  she  did? 

Mr.  lORlO.  I  think  she  did  very  good  work. 

Senator  Hatch.  Then  what's  all  this  other  stuff  about?  I  mean, 
whether  we  like  you  or  not,  Ms.  Lewis — and  I  happen  to  like  you, 
I  think  you're  a  strong,  assertive  woman,  and  I  think  that's  great — 
whether  we  like  you  or  not,  that's  irrelevant.  The  question  is,  did 
you  do  your  job,  and  you  did. 

Let  me  just  go  through  that  for  a  minute  or  two.  It  has  been  sug- 
gested here  that  you  might  have  some  animosities  toward  the  Clin- 
tons. I  know  Democrat?  sitting  in  the  Senate  who  do.  We  all  do. 
I  know  a  lot  of  other  people  who  do  too,  rightly  or  wrongly.  The 
fact  of  the  matter  is  you  might  have  had  some  kind  of  vendetta 
against  them. 

Isn't  it  true  that  not  all  of  your  criminal  referrals  resulted  in  in- 
dictments; is  that  right? 

Ms.  Lewis.  That's  absolutely  correct.  Senator. 

Senator  Hatch.  At  least  not  yet;  is  that  right? 

Ms.  Lewis.  That's  right. 

Senator  Hatch.  OK.  Now,  isn't  it  unusual  that  every  criminal  re- 
ferral would  result  in  an  indictment?  I  mean,  it  isn't  the  usual 
case,  is  it? 

Ms.  Lewis.  No,  sir,  but  I've  been  fortunate  in  that  respect. 

Senator  Hatch.  Nevertheless,  isn't  it  true  that  your  work  has 
been  largely  vindicated  by  the  indictments  brought  by  the  Inde- 
pendent Counsel? 
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Ms.  Lewis.  Yes,  sir. 

Senator  Hatch.  Wouldn't  you  agree  with  that,  Mr.  lorio 

Mr.  lORio.  Yes,  I  would. 

Senator  Hatch.  — as  a  Democrat? 

Mr.  lORio.  Yes,  I  would. 

Senator  HATCH.  I  would  like  to  talk  about  these  referrals  for  just 
a  minute.  I  think  it's  important  to  observe  the  actual  results  of 
your  work  because  that's  what  is  at  issue  here,  not  whether  you 
wrote  some  T-shirt  or  whether  you  wrote  a  letter  20  pages  long 
that's  filled  with  humor  and  all  of  a  sudden  they  pick  out  one  part 
of  it.  Anybody  can  pick  that  out,  find  fault  with  it,  and  try  to  smear 
you  with  it.  I  personally  resent  it. 

For  example,  in  your  referral  number  730  CRO  190,  didn't  you 
find  that  James  McDougal  and  Jim  Guy  Tucker  may  have  violated 
Federal  laws,  specifically  18  U.S.C.  section  2,  aiding  and  abetting; 
section  657,  misapplication  of  funds;  section  371,  conspiracy;  and 
section  1007,  false  statements  by  misusing  about  half  of  the  loan 
for  $260,000  made  by  Madison  Guaranty  to  Governor  Tucker  for 
the  purpose  of  purchasing  property?  Isn't  that  what  happened? 

Ms.  Lewis.  That  is  exactly  what  happened.  Senator. 

Senator  Hatch.  You  suspected  that  Governor  Tucker  used  those 
funds  to  pay  off  unrelated  debts,  did  you  not? 

Ms.  Lewis.  Yes,  I  did. 

Senator  Hatch.  Isn't  it  true  that  the  Grand  Jury's  August  17, 
1995  indictment  of  Tucker  and  McDougal  sought  by  the  Independ- 
ent Counsel  specifically  charged  them  with  virtually  the  same  vio- 
lations of  Federal  law  for  misuse  of  the  exact  same  loan? 

Ms.  Lewis.  Yes,  sir. 

Senator  Hatch.  In  a  different  referral,  number  730  CRO  198, 
you  found  that  McDougal  and  Governor  Tucker  may  have  commit- 
ted even  more  violations  of  Federal  law,  specifically  18  U.S.C.  sec- 
tion 657,  misapplication  of  funds;  section  371,  conspiracy;  and  sec- 
tion 1007,  false  statements  by  engaging  in  a  "land  flip,"  which  I  un- 
derstand occurs  when  co-conspirators  nominally  sell  property  at  an 
inflated  price  in  order  to  generate  false  profits.  That's  what  you 
found? 

Ms.  Lewis.  Yes,  sir. 

Senator  Hatch.  Isn't  it  true  that  the  Grand  Jury's  August  17, 
1995  indictment  of  Tucker  and  McDougal  specifically  charged  them 
with  the  same  violations  of  Federal  law  for  exactly  the  same  con- 
duct? 

Ms.  Lewis.  Yes,  sir. 

Senator  Hatch.  RTC  criminal  referral  number  730  CRO  199  also 
provided  a  significant  basis  for  many  of  the  counts  contained  in  the 
August  17th  indictment,  didn't  it? 

Ms.  Lewis.  Yes,  it  did. 

Senator  Hatch.  Specifically,  the  referral  identified  Mr.  McDougal 
as  a  suspect,  along  with  several  of  his  business  associates,  and 
Madison  Guaranty  insider  Larry  Kuca;  right? 

Ms.  Lewis.  Correct. 

Senator  Hatch.  The  referral  states  that  "Mr.  McDougal  and  his 
associates  committed  the  crimes  of  conspiracy,  aiding  and  abetting, 
misapplication  of  funds  and  false  statements";  right? 

Ms.  Lewis.  Yes,  sir. 
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Senator  Hatch.  Isn't  it  true  that  the  August  17th  indictment 
charges  Mr.  McDougal  and  Mr.  Kuca  with  mail  fraud,  false  entry, 
and  false  statements  to  a  financial  institution? 

Ms.  Lewis.  It  charges  Mr.  McDougal,  Senator  Hatch,  but  I  be- 
lieve Mr.  Kuca  had  previously  pled  guilty. 

Senator  HATCH.  He  was  charged  in  that  very  same  indictment 
I  believe.  It's  OK.  He  pled  guilty  to  it  anyway? 
Ms.  Lewis.  Yes,  he  did. 

Senator  Hatch.  I'll  make  that  point,  Mr.  Kuca  did  plead  guilty 
to  those  counts  or  those  charges? 
Ms.  Lewis.  Yes,  sir,  he  has  entered  a  guilty  plea. 
Senator  Hatch.  Didn't  your  referral  lead  to  further  investiga- 
tions? 

Ms.  Lewis.  I  believe  it  did. 

Senator  Hatch.  Isn't  it  true  that  the  RTC's  Criminal  Investiga- 
tion Unit  tracked  the  flow  of  funds  from  ill-gotten  loan  proceeds 
through  the  McDougals'  account? 

Ms.  Lewis.  Yes. 

Senator  Hatch.  Didn't  the  RTC  Criminal  Investigation  Unit's 
work  substantiate  the  fact  that  the  loan  proceeds  were  not  used  for 
the  previously  stated  purposes? 

Ms.  Lewis.  Yes,  sir,  and  that  information  was  passed  on  to  As- 
sistant U.S.  Attorney  Fletcher  Jackson  who  was  then  involved  in 
the  David  Hale  investigation. 

Senator  Hatch.  Didn't  your  referrals  also  lead  to  the  indictments 
of  both  James  and  Susan  McDougal  on  counts  of  mail  fraud,  con- 
spiracy, wire  fraud,  false  entry,  and  false  statements  to  a  financial 
institution? 

Ms.  Lewis.  Yes,  sir,  I  believe  they  did. 

Senator  Hatch.  That  is  far  from  a  politically  motivated  inves- 
tigation, then.  I  think  it  is  safe  to  say  that  the  quality  of  your 
work,  whether  you're  a  Republican  or  Democrat,  whether  you're  a 
conservative  or  liberal,  whether  you  want  to  sell  T-shirts  or  not, 
has  been  fully  vindicated. 

Not  all  of  your  referrals  have  led  to  indictments  yet;  right*^ 

Ms.  Lewis.  Correct. 

Senator  Hatch.  But  a  goodly  number  have? 

Ms.  Lewis.  Yes,  sir. 

Senator  Hatch.  That's  based  upon  the  work  that  you  did.  I 
mean,  a  Grand  Jury  eventually  indicted  McDougal  and  Tucker  on 
charges  you  referred.  In  fact,  isn't  it  true  that  12  of  the  indict- 
ments, 21  counts,  stem  from  the  work  you  and  your  colleagues  did? 

Ms.  Lewis.  Yes,  I  believe 

Senator  Hatch.  Is  that  true,  Mr.  lorio? 

Mr.  lORio.  That  is  true. 

Senator  Hatch.  You're  proud  of  that,  aren't  you? 

Mr.  loRio.  Yes,  sir. 

Senator  Hatch.  That's  what  you're  there  for?  That's  what  she 
was  there  for? 

Mr.  lORio.  Yes,  sir. 

Senator  HATCH.  Two  weeks  after  you  were  removed  from  the 
Madison  investigation,  you  received  a  special  achievement  award 
for  your  role  in  the  Madison  investigation,  didn't  you"? 

Ms.  Lewis.  I  did. 
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Senator  Hatch.  That  seems  like  a  pretty  good  record  to  me.  I  can 
understand  how,  after  you  had  done  such  intensive  quaUty  inves- 
tigatory work,  you  must  have  wondered  what  happened  to  your  re- 
ferrals and  how,  after  a  year  and  a  half  of  seeing  the  first  referral 
bounced  around  and  ignored,  you  contacted  Chairman  Leach  be- 
cause you  may  have  thought  these  referrals  were  also  being  ob- 
structed. I  can  see  that.  I  think  anybody  can  see  that.  I  think  any- 
body ought  to  see  that.  Anybody  that  doesn't  is  either  stupid  or  just 
plain  not  interested  in  what's  going  on  here. 

Now,  it's  important  for  the  proper  functioning  of  our  Government 
that  public  servants  like  yourself  come  forward  to  report  things  like 
that  to  Congress  so  that  we  can  perform  our  Constitutional  duty 
to  oversee  the  operations  of  the  Executive  Branch.  It's  important 
that  you  do  that.  It's  called  whistleblowing.  It's  something  that  peo- 
ple get  chewed  up  for  doing,  but  something  that  saves  taxpayers 
billions  of  dollars  in  the  end. 

After  hearing  your  story,  though,  I,  as  Chairman  of  the  Judiciary 
Committee,  have  many  questions  about  the  way  this  case  was  han- 
dled by  the  Department  of  Justice.  I'm  very  concerned  about  it  and, 
believe  me,  I  intend  to  pursue  those  questions.  This  really  bothers 
me. 

I  think  the  bottom  line  is,  whether  Ms.  Lewis  liked  or  hated  the 
Clintons,  whether  any  observer  likes  or  dislikes  Ms.  Lewis — I  hap- 
pen to  like  her — the  20-page  letter  that  refers  to  the  President,  the 
T-shirts,  all  the  other  axe-to-grind  implications  made  by  some  of 
our  friends  on  the  other  side  are  all  irrelevant  to  the  fact  that  you, 
Ms.  Lewis,  were  doing  your  job  and  you  did  it  well. 

You  did  it  in  cooperation  with  others  who  may  or  may  not  have 
shared  your  political  affiliation  or  your  political  views,  and  you  did 
it  with  the  respect  of  your  fellow  people,  people  that  you  work  with, 
and  you  were  taken  off  the  case  for  no  good  reason  because  that 
has  not  been  explained  as  of  this  date;  right? 

Ms.  Lewis.  That's  correct.  Thank  you  very  much.  Senator  Hatch. 

Mr.  Chertoff.  Is  that  right,  Mr.  lorio,  it  hasn't  been  explained 
yet,  why  you  folks  were  taken  off  the  case? 

Mr.  lORiO.  That's  correct. 

Senator  Hatch.  Not  by  anybody? 

Mr.  lORiO.  No  one. 

Senator  Hatch.  Where  is  the  explanation?  Where  are  the  impli- 
cations from  that?  That  is  a  lot  more  important  than  what  kind  of 
a  T-shirt  it  may  have  been  from  which  you  may  have  wanted  to 
make  royalties.  Those  are  the  things  that  bother  anybody  who  real- 
ly looks  at  what  happened. 

I  had  somebody  in  a  meeting  come  up  to  me  and  say  the  whole 
story  is  going  to  be  that  she  was  prejudiced.  How  can  that  be?  So 
many  of  the  things  that  you  did  were  right  and  have  led  to  these 
indictments  and  at  least  three  guilty  pleas. 

I  think  we  ought  to  get  off  the  axe-to-grind  stories  and  start  talk- 
ing about  what  happened  here  and  if  there's  no  problem  or  respon- 
sibility, let's  admit  it  and  go  on.  Right  now,  it  looks  pretty  doggone 
bad  to  me. 

Thank  you,  Mr.  Chairman. 

The  Chairman.  Thank  you,  Senator. 

Senator  Sarbanes. 
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Senator  Sarbanes.  Mr.  lorio,  were  you  aware  of  the  fact  that  on 
the  first  referral — that's  the  only  one  I  want  to  pinpoint  now — the 
one  made  on  August  31,  1992,  there  were  very  serious  questions 
raised  about  that  referral  up  the  line  by  the  FBI,  the  U.S.  Attorney 
and  the  Department  of  Justice? 

Mr.  lORiO.  No,  I  was  not. 

Senator  Sarbanes.  You  were  not.  You  did  not  know  that,  for  in- 
stance, on  September  23,  1992,  Don  Pettus,  the  career  FBI  official, 
former  special  agent  in  charge  of  the  Little  Rock  office,  met  with 
the  U.S.  Attorney  to  discuss  this  referral  and  that  he  reported  to 
the  FBI  that  it  was  also  the  opinion  of  the  U.S.  Attorney  that  the 
alleged  involvement  of  the  Clintons  and  the  wrongdoing  was  im- 
plausible and  he  was  not  inclined  to  authorize  an  investigation  or 
render  a  positive  prosecutive  opinion,  that  no  one  disagreed  with 
that  assessment,  that  later  it  is  indeed  the  opinion  of  the  Little 
Rock  FBI  and  the  U.S.  Attorney  and  the  First  Assistant  of  the 
Eastern  District  of  Arkansas  that  there  is  indeed  insufficient  evi- 
dence to  suggest  the  Clintons  had  knowledge  of  the  check  kiting  ac- 
tivity conducted  by  McDougal  or  Anspaugh? 

Mr.  lORlO.  Not  until  I  saw  that  information  today.  I  did  not  know 
that. 

Senator  Sarbanes.  You  did  not  know  that? 

Mr.  lORiO.  No. 

Senator  Sarbanes.  Did  you  know  that,  Ms.  Lewis? 

Ms.  Lewis.  No,  Senator,  I  did  not. 

Senator  SARBANES.  Did  you  know  the  position  of  Charles  Banks, 
the  U.S.  Attorney  for  the  District  of  Arkansas,  that  was  read  into 
the  record  here  earlier  in  the  hearing  in  which  he  expressed  his  se- 
rious reservations  about  the  prosecution  by  stating: 

My  evaluation  of  the  referral  indicates  that  there  is  not  a  prosecutable  case  capa- 
ble of  being  proved  beyond  a  reasonable  doubt  against  any  of  the  witnesses. 

He  then  went  on  later  to  say: 

While  I  do  not  intend  to  denigrate  the  work  of  RTC,  I  must  opine  that  after  such 
a  lapse  of  time  the  insistence  for  urgency  in  this  case  appears  to  suggest  an  inten- 
tional or  unintentional  attempt  to  intervene  into  the  political  process  of  the  upcom- 
ing Presidential  election. 

This  is  quoted  from  the  letter  to  the  FBI  special  agent  in  charge 
sent  from  Charles  Banks,  the  U.S.  Attorney.  It  continues  with  him 
saying: 

You  and  I  know  in  investigations  of  this  type,  the  first  steps,  such  as  issuance 
of  Grand  Jury  subpoena  for  records,  will  lead  to  media  and  public  inquiries  of  mat- 
ters that  are  subject  to  absolute  privacy.  For  me  personally  to  participate  in  an  in- 
vestigation that  I  know  will  or  could  easily  lead  to  the  above  scenario  and  to  the 
possible  denial  of  rights  due  to  the  targets,  subjects,  witnesses  or  defendants  is  in- 
appropriate. I  believe  it  amounts  to  prosecutorial  misconduct  and  violates  the  most 
basic  fundamental  rule  of  Department  of  Justice  policy.  I  cannot  be  a  party  to  such 
actions. 

Did  either  of  you  have  any  understanding  that  that  was  the  view 
of  Banks,  the  U.S.  Attorney  in  Arkansas? 

Mr.  lORiO.  No. 

Senator  Sarbanes.  When  did  Banks  become  the  U.S.  Attorney, 
do  either  of  you  know? 

Ms.  Lewis.  No,  sir.  Mr.  Banks  was  there  when  I  arrived  at  the 
RTC  in  July  1991.  I  don't  know  when  he  was  appointed. 
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Senator  Sarbanes.  I  believe  he  was  nominated  by  President 
Bush,  not  President  Reagan.  None  of  you  knew  that  he  had  these 
very  serious  questions  about  this  referral;  is  that  correct? 

Mr.  lORlO.  That's  correct. 

Senator  Sarbanes.  Ms.  Lewis. 

Ms.  Lewis.  That's  correct. 

Senator  Sarbanes.  Now,  did  you  know  that  on  review  by  the  De- 
partment of  Justice  career  officials  with  respect  tc  this  first  refer- 
ral, the  one  that  was  made  just  2  months  and  3  days  before  the 
1992  election,  that  a  staff  attorney  at  the  Department  of  Justice, 
Mark  McDowell,  who  prepared  a  memo  after  reviewing  this  refer- 
ral, which  had  come  up  to  Justice,  said,  "No  factual  claims  can  be 
found  in  the  referral  to  support  the  designation  of  Mr.  and  Mrs. 
Clinton  as  witnesses."  Then  McDowell,  who  is,  I  guess,  a  25-year 
career  official  in  the  Department  of  Justice,  in  deposition  said  he 
agreed  in  substance  with  McDougal's  analysis: 

It  didn't  appear  to  me  after  reading  the  referral  and  especially  after  reading 
Mark's  memo  based  on  his  expertise  that  it  was  a  referral  that  had  much  potential. 
It  seemed  that  this  referral  had  come  in  half-baked.  There  was  no  reason  for  a  more 
thorough  investigation  not  to  have  been  done.  There  was  no  reason  to  go  after  some- 
one that  the  Government  had  already  brought  a  presumably  strong  case  against  and 
lost.  Yes,  it  looked  like  a  junky  case,  that  if  it  had  any  merit,  the  RTC  should  have 
fleshed  it  out  or  didn't  have  any  merit  and  they  should  go  on  to  more  productive 
things. 

Now,  I'm  not  talking  about  the  other  referrals,  the  1993  refer- 
rals. That  was  after  the  election.  I'm  talking  about  the  1992  refer- 
ral, the  single  referral  made  on  August  31,  1992.  This  is  what  was 
being  said  about  this  referral  as  it  was  reviewed  up  the  line.  You 
were  not  aware  of  that? 

Mr.  lORlO.  No,  Senator,  but  if  they  felt  like  that,  why  didn't 
somebody  issue  a  declination  and  put  it  to  bed? 

Senator  Sarbanes.  Eventually  a  declination  was  issued.  I  gather 
there 

Mr.  lORlO.  Fourteen  months  later. 

Senator  Sarbanes.  I  gather  there  was  a  problem  that  this  thing 
got  lost  in  the  Department — someone  was  transferred  to  Florida 
and  it  got  lost  in  the  Fraud  Section  of  the  Department  of  Justice, 
as  I  understand  it.  That's  the  explanation  we've  received  from  ca- 
reer people  in  the  Department,  and  that  occurred  sometime  in 
1993.  The  fact  of  the  matter  is  that  when  this  referral  was  being 
reviewed  up  the  line,  the  first  referral,  the  one  2  months  and  3 
days  before  the  election,  the  one  that  Ms.  Lewis  was  very  con- 
cerned about  getting  a  determination  on,  these  are  the  judgments 
that  were  being  passed  on  it  by  the  FBI,  by  the  U.S.  Attorney  and 
by  career  officials  in  the  Department  of  Justice.  Now,  that  obvi- 
ously is  significant,  it  seems  to  me. 

I  mean,  you've  heard — I've  just  read  you  what  these  people  said 
about  this  referral.  In  fact,  some  referrals  that  you  send  up  get  de- 
clined, a  fair  number  of  them,  do  they  not? 

Mr.  lORiO.  Yes,  a  sizable  proportion. 

Senator  Sarbanes.  A  sizable  proportion  do? 

Mr.  lORio.  Yes. 

Mr.  GlUFFRA.  This  one  was  being — we  have  the  career  person 
saying  it  looked  like  "a  junky  case,"  "half-baked" 
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Mr.  FORSHEY.  Senator,  Ms.  Lewis  is  having  chest  pains  I  apolo- 
gize. ^ 

The  Chairman.  We  are  going  to  take  a  15-minute  break  The 
Senator  s  time  is  all  but  expired. 

We  stand  in  recess. 

[Recess.] 

The  Chairman.  I  am  going  to  call  the  Committee  to  order  We 
have  sent  for  a  doctor  for  Ms.  Lewis.  At  this  point  in  time  we  are 
gomg  to  stand  in  recess  until  10  a.m.  tomorrow  morning  It  is  my 
mtent  to  start  with  the  first  panel  and  if  Ms.  Lewis  medically  can 
proceed,  we  will  proceed. 

Mr.  lorio,  I  don't  know,  I  would  ask  you  to  hold  yourself  available 
for  tomorrow  if  you  can.  Will  you  be  in  town*^ 

Mr.  lORlo.  Yes,  I  will. 

The  Chairman.  All  right.  So  in  the  event  that  there  are  any  fur- 
ther questions  that  we  might  need  to  address  to  you 

Senator  Sarbanes.  Mr.  Chairman,  I  think  I  ought  to  note  so 
people  just  know,  that  Ms.  Lewis  was  able  to  make  her  way  'out 
of  the  room  under  her  own  steam,  so  to  speak,  and  is  resting  in 
the  back  room.  We  hope,  though,  she'll  be  carefully  checked  out 

The  Chairman.  Yes,  a  doctor  is  on  his  way.  I  don't  know  if  he's 
here  yet.  He  is  here.  OK.  So  she's  being  attended  to  at  the  present 
time.  Counsel  indicates  that  she  has  not  been  feeling  well  She  has 
a  medical  condition.  I  am  not  going  to  go  into  what  it  is.  I  think 
the  length  of  time,  et  cetera,  has  just  aggravated  that.  So  we  hope 
she  will  be  able  to  return  tomorrow  and  wew  will  finish  up  with 
the  questioning,  if  we  possibly  can,  with  her  tomorrow.  That  being 
approved,  obviously,  by  her  doctor.  We  stand  in  recess  until  10  a  m 
tomorrow  morning. 

[Whereupon,  at  4:45  p.m.,  the  hearing  was  adjourned,  to  recon- 
vene at  10  a.m.,  on  Thursday,  November  30,  1995.] 

[Prepared  statements  and  appendix  supplied  for  the  record  fol- 
lows:] 
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PREPARED  STATEMENT  OF  L.  JEAN  LEWIS 

Former  Senior  Criminal  Investigator,  Kansas  City,  Missouri  Office,  RTC 

November  29,  1995 

Mr.  Chairman,  distinguished  Members  of  the  Committee,  my  name  is  Jean  Lewis. 
Until  September  29,  1995,  I  was  a  Senior  Criminal  Investigator  with  the  Kansas 
City,  Missouri  office  of  the  Resolution  Trust  Corporation  (RTC). 

As  you  know,  this  is  not  the  first  time  I  have  testified  about  the  failure  of  Madi- 
son Guaranty  Savings  and  Loan  Association.  I  provided  information  and  testimony 
to  the  Independent  Counsel.  I  was  interviewed  for  2  days  by  staff*  working  for  the 
House  Banking  Committee.  Subseauently  I  testified  for  2  days  before  that  Commit- 
tee. And  I  was  deposed  for  2  days  by  staff  reporting  to  this  Senate  Committee  prior 
to  appearing  here  today. 

Let  me  begin  my  testimony  by  stating  that  only  by  a  fluke  of  history  do  I  find 
myself  at  the  center  of  what  is  now  known  as  the  MadisonAVhitewater  matter.  I 
did  not  ask  to  be  the  lead  RTC  criminal  investigator  in  this  case.  It  was  assigned 
to  me.  And  this  investigation,  along  with  the  publicity  now  surrounding  it,  have 
caused  me  nothing  but  personal  and  professional  grief  It  has  adversely  affected 
both  my  health  and  my  career. 

When  I  investigated  financial  institutions  in  Arkansas,  including  Madison,  which 
culminated  in  the  production  of  10  criminal  referrals,  I  was  doing  my  job.  As  I  said 
in  my  opening  statement  to  the  House  Banking  Committee: 

Never  did  I  expect  a  routine  investigation  of  a  failed  savings  and  loan  in  Arkan- 
sas to  come  to  this.  But  as  a  public  servant,  working  on  behalf  of  the  depositors 
and  taxpayers  of  this  country,  it  is  my  job  to  follow  the  evidence  wherever  it  leads. 
The  puolic  must  have  faith  in  their  Government  institutions.  Those  who  place 
their  savings  in  banks  and  savings  and  loans  across  the  Nation  expect  their 
money  to  be  safe.  When  powerful  people,  including  high  officials,  violate  their 
public  trust  to  enrich  themselves,  they  not  only  break  the  law  but  they  betray  the 
American  people. 

During  the  investigation  of  Madison,  we  uncovered  rampant  bank  fraud,  including 
check  kiting,  resulting  in  our  submission  of  10  criminal  referrals  to  the  U.S.  Attor- 
ney in  Little  Rock,  Arkansas  and  the  FBI.  For  those  who  don't  know,  a  criminal 
referral  is  a  formal  written  statement  to  the  U.S.  Attorney  and  the  FBI  summariz- 
ing the  evidence  of  suspected  criminal  conduct  and  the  criminal  laws  which  may 
have  been  violated;  it  also  identifies  the  persons  suspected  of  criminal  conduct,  as 
well  as  those  believed  to  have  witnessed  or  benefited  from  that  conduct.  To  date, 
the  Independent  Counsel's  investigation  of  Madison — launched  by  these  criminal  re- 
ferrals— lias  resulted  in  numerous  guilty  pleas  and  indictments.  Furthermore,  I  be- 
lieve there  was  a  concerted  effort  to  obstruct,  hamper  and  manipulate  the  results 
of  our  investigation  of  Madison. 

The  Madison/Whitewater  Investigation 

The  RTC's  criminal  investigation  of  Madison  began  after  the  New  York  Times 
published  an  article  Sunday,  March  8,  1992,  alleging  that  Madison  funds  had  been 
diverted  for  the  benefit  of  Whitewater  Development  Corporation  (Whitewater),  a 
real  estate  venture  whose  partners  were  James  and  Susan  McDougal,  and  Bill  and 
Hillary  Clinton.  The  article  further  alleged  that  these  actions  may  have  caused  a 
financial  loss  to  Madison. 

At  the  time  the  New  York  Times  article  appeared,  the  RTC's  Criminal  Investiga- 
tion Unit  in  Tulsa,  Oklahoma  was  responsible  for  investigating  criminal  allegations 
involving  failed  savings  institutions  in  Arkansas,  among  other  places.  The  Tulsa  of- 
fice received  two  requests  to  determine  whether  Whitewater  had,  in  fact,  caused  a 
loss  to  Madison.  The  initial  request  was  from  RTC  Regional  Investigations  staff  in 
Kansas  City,  Missouri  based  on  inquiries  from  a  since-deceased  senior  investigative 
specialist.  The  second  request  came  from  the  director  of  the  Tulsa  RTC  office. 

Investigator  Wyatt  Adams,  who  had  implemented  a  1991  civil  investigation  of 
Madison,  was  asked  to  provide  the  initial  response.  RTC  staff  in  Kansas  City  and 
Washington  were  preliminarily  advised  that  Madison  had  made  no  loans  to  White- 
water, or  the  Clintons,  although  the  McDougals  had  borrowed  heavily  from  Madison 
and  defaulted  on  several  loans.  Tulsa  RTC  investigators  were  instructed  by  senior 
regional  investigative  staff  in  Kansas  City  to  continue  reviewing  Madison  records 
that  were  kept  in  a  Little  Rock  warehouse. 

The  First  Criminal  Referral:  Number  C0004 

In  March  1992,  my  involvement  in  the  investigation  began  as  a  result  of  Mr. 
Adams  discovering  that  a  former  Madison  employee,  Patricia  Heritage,  had  admit- 
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ted  fabricating  Madison  board  minutes  at  the  direction  of  its  former  president,  John 
Latham.  Ms.  Heritage,  who  received  her  law  degree  after  leaving  Madison,  was  later 
hired  by  the  Rose  Law  Firm.  Since  she  was  acting  as  counsel  to  the  RTC  in  litiga- 
tion involving  other  Arkansas  and  Oklahoma  thrifts,  I  was  instructed  to  review 
records  provided  by  Mr.  Adams  and  meet  with  the  FBI  to  determine  whether  crimi- 
nal action  had  been  considered,  or  taken,  against  her.  I  learned  no  such  action  had 
been  considered  because  Ms.  Heritage  had  been  acting  at  the  direction  of  Madison's 
former  president. 

In  April  1992,  I  then  joined  Mr.  Adams  in  reviewing  the  Madison  records  stored 
in  a  downtown  Little  Rock  warehouse,  where  he  had  already  discovered  Madison 
checking  accounts  in  the  name  of  Jim  and  Susan  McDougal  and  Whitewater.  As  a 
standard  investigative  procedure,  we  began  tracking  the  flow  of  funds  through  the 
two  accounts,  which  led  to  several  additional  Madison  checking  accounts.  The  flow 
of  funds  among  accounts  revealed  an  elaborate  check  kiting  scheme  floating  worth- 
less checks  among  specific  accounts  intended  to  create  the  appearance  of  legiti- 
mate balances.  This  particular  scheme  of  kiting  transactions  included  the  accounts 
of  Flowerwood  Farms,  Tucker-Smith-McDougal,  Smith-Tucker-McDougal,  Madison 
Marketing,  the  McDougals'  personal  checking  account,  and  Whitewater.  Jim  Guy 
Tucker  was  a  business  partner  of  Jim  McDougal's  and  later  became  Lieutenant  Gov- 
ernor and  then  Governor  of  Arkansas.  Stephen  Smith  was  a  business  partner  of 
both  Mr.  Tucker  and  Mr.  McDougal  and  a  former  aide  to  Governor  Clinton. 

Many  of  the  checks  we  traced  had  the  word  "loan"  written  on  them,  but  the  check- 
ing accounts  did  not  generally  maintain  sufficient  funds  to  cover  the  so-called  loans. 
A  substantial  number  of  the  checks  written  between  these  and  other  McDougal-con- 
trolled  companies  frequently  created  a  series  of  false  deposits  that  simply  gave  the 
appearance  of  available  funds.  The  money  paid  from  these  accounts  included  various 
real  estate  and  loan  payments  to,  among  others,  the  Bank  of  Cherry  Valley  and 
Madison  Bank  and  Trust.  The  scheme  also  provided  money  to  Jim  McDougal,  Chris 
Wade,  Larry  Kuca  and  the  Bill  Clinton  Pohtical  Committee  Fund.^  Chris  Wade  was 
a  real  estate  developer  who  marketed  the  Whitewater  property  for  the  McDougals 
and  the  Clintons. 

Also,  from  time  to  time,  outside  funds  were  deposited  into  one  account  and  then 
systematically  deposited  to  other  McDougal-controUed  accounts.  Those  outside  funds 
came  from  Madison,  Stephens  Security  Bank  and  David  Hale's  Capital  Management 
Services. 

In  early  August  1992,  having  collected  substantial  evidence  of  bank  fraud,  it  was 
then  necessary  to  prepare  a  criminal  referral  that  would  summarize  the  evidence 
and  findings  uncovered,  and  provide  that  information  to  the  Justice  Department, 
specifically  the  U.S.  Attorney's  Office  in  Little  Rock  and  the  FBI. 

However,  the  RTC's  Tulsa  field  office,  where  I  worked,  was  closed  in  July  1992 
and  several  of  its  functions,  including  the  Investigation  Unit,  were  merged  with  the 
Kansas  City  Regional  office.  RTC  investigation  management  offered,  and  I  accepted, 
a  transfer  to  the  Kansas  City  office.  This  reorganization  caused  a  6-week  delay  in 
the  final  review  and  completion  of  the  first  Madison  criminal  referral.  (I  say  first 
Madison  criminal  referral  because  several  additional  criminal  referrals  were  to  fol- 
low.) 

The  first  Madison  criminal  referral,  which  was  assigned  the  number  C0004,  was 
supported  by  substantial  detail  and  extensive  exhibits.  It  was  completed  on  August 
31,  1992  and  submitted  to  the  FBI  and  U.S.  Attorney  by  Kansas  City  RTC  senior 
management  in  the  Investigation  Unit  on  September  2,  1992  in  full  compliance  with 
RTC  procedures  and  guidelines. 

Among  other  things,  the  referral  provided  specific  check  numbers,  dates,  account 
names,  account  balances,  particular  uses  of  funds,  and  the  names  of  individuals  and 
entities  involved  in  various  check  kiting  schemes.  The  referral  also  stated  that 
among  those  who  stood  to  benefit  from  this  activity  were  Stephen  Smith,  Jim  Guy 
Tucker,  then-Governor  Bill  Clinton  and  Mrs.  Clinton  inasmuch  as  "[t]he  overdrafts 
and  'loan'  transactions,  or  alleged  check  'swapping'  and  kiting,  between  the  com- 
bined companies'  accounts  ensured  that  loan  payments  and  other  corporate  obliga- 
tions were  met,  thus  clearly  benefiting  the  principals  of  each  entity." 

Very  specific  information  was  provided  in  this  first  referral.  For  instance,  it 
states,  in  part,  the  following: 

During  the  target  timeframe,  Whitewater  Development  wrote  a  minimum  of  10 
checks,  totaling  $70,639.41.  Of  these  10  checks,  five  checks  totahng  $60,625  were 


\The  documents  show  contributions  were  made  payable  to  Bill  Clinton  individually  and  the 
Bill  Clinton  Campaign  Fund  and  then  deposited  to  the  Bill  Clinton  Political  Committee  account 
at  the  Bank  of  Cherry  Valley. 
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written  on  insufficient  funds.  The  ensuing  overdrafts  were  covered  by  funds  from 
the  other  combined  companies,  some  of  which  were  provided  by  bank  loans.  Some 
of  the  Whitewater  checks  with  more  significant  dollar  amounts,  such  as  check 
#118  for  $7,500,  and  #128  for  $5,071.23,  were  payable  to  the  Bank  of  Cherry  Val- 
ley for  principal  and  interest  on  two  separate  loans,  and  were  written  on  insuffi- 
cient funds.  Check  #118  was  force  paid,  overdrawing  Whitewater's  account  by 
$<7,492.04>,  where  the  balance  remained  until  check  #152  from  Tucker-Smith- 
McDougal  for  $7,500  was  deposited  into  Whitewater's  account.  The  circumstances 
surrounding  Whitewater  check  #128  were  similar,  only  the  deposit  came  from  the 
combined  accounts  of  Rolling  Manor,  Tucker-Smith-McDougal,  Flowerwood  Farms 
and  Pembrook  Manor.  .  .  . 

Each  instance  in  which  Whitewater's  actions  resulted  in  an  overdraft,  no  service 
charge  or  fees  were  assessed,  with  the  exception  of  two  in  1985,  both  of  which 
were  refunded.  The  two  largest  checks  written  by  Whitewater  during  this  time- 
frame, check  #137  for  $25,000,  payable  to  Ozarks  Realty  Co.,^  and  check  #138  for 
$30,000,  payable  to  James  McDougal  (alleged  "loan  repajonent" — although  the 
records  show  no  indication  of  any  loan  from  McDougal  to  Whitewater)  were  both 
forced  paid  as  there  were  insufficient  funds  in  the  account  to  cover  either  check. 
When  the  $25,000  check  paid,  placing  the  balance  at  $<24,470.90>,  the  overdraft 
was  covered  by  a  check  from  Flowerwood  Farms  for  $24,455.90  (the  amount  of  the 
overdraft,  less  the  $15  service  charge  which  was  later  refunded).  The  Flowerwood 
funds  came  from  the  proceeds  of  a  $135,000  cashiers  check  drawn  on  Stephens 
Security  Bank,  Stephens,  Arkansas.^  The  $30,000  check  written  from  Whitewater 
to  James  McDougal  was  written  when  Whitewater  had  a  balance  of  $270.13. 
When  the  check  was  force  paid,  the  balance  went  to  $<29,744.87>,  where  it  re- 
mained for  2  weeks  until  a  $30,000  check  from  Madison  Financial  Corporation 
(subsidiary  of  MGS&L)  was  deposited  into  Whitewater's  account.  There  was  no  ex- 
planation given  as  to  why  Madison  Financial  would  have  given  (or  even  "loaned") 
Whitewater  Development  $30,000.-* 

Previously  submitted  referrals  involving  Arkansas  institutions  had  consistently 
resulted  in  letters  of  acknowledgment  from  the  FBI.  By  late  December  1992,  the  In- 
vestigation Unit  had  not  received  an  acknowledgment  on  the  Madison  referral.  In 
order  to  follow  up,  I  contacted  the  Little  Rock  FBI.  Shortly  thereafter,  the  Investiga- 
tion Unit  received  a  brief  letter  from  the  FBI  acknowledging  receipt  of  the  referral 
and  directing  further  inquiries  to  the  U.S.  Attorney's  Office  in  Little  Rock.  The  let- 
ter made  no  reference  to  the  disposition  of  the  referral  and,  at  Mr.  lorio's  rec- 
ommendation, I  placed  the  matter  in  my  pending  file  for  later  followup.  At  the  same 
time,  I  recommended  that  my  supervisors  consider  further  investigation  into  the 
fraud  at  Madison  because  of  the  magnitude  of  the  fraud. 

In  May  1993,  the  Madison  investigation  continued  with  Mr.  lorio's  and  Mr. 
Ausen's  decision  to  pool  the  investigative  resources  as  this  was  the  most  effective 
means  of  addressing  the  indiscriminate  level  of  fraud  at  the  thrift.  As  lead  inves- 
tigator, I  was  asked  by  Mr.  Ausen  to  coordinate  the  team  effort. 

The  "Lost"  Referral 

In  May  1993,  I  also  made  a  verbal  inquiry  to  the  U.S.  Attorney's  Office  in  Little 
Rock  regarding  the  referral.  I  was  told  it  was  not  in  their  computer  system,  so  I 
sent  a  written  inquiry  to  Acting  U.S.  Attorney  Richard  Pence.  His  response  letter 
indicated  he  was  unaware  of  the  referral's  status  and  suggested  I  contact  the 
Executive  Office  for  U.S.  Attorneys  at  the  Justice  Department  in  Washington,  DC. 
His  letter  further  stated  that  former  U.S.  Attorney  Charles  Banks  had  forwarded 
the  referral  to  the  Justice  Department  in  Washington  sometime  in  October  1992, 
having  concluded  that  further  prosecution  of  Madison  matters  would  present  a  con- 
flict of  interest  for  his  oftice. 

On  May  13,  1993,  nearly  9  months  after  this  first  referral  had  been  sent  to  the 
U.S.  Attorney's  Office  in  Little  Rock  and  the  FBI,  I  contacted  the  Justice  Depart- 
ment, specifically  the  Executive  Office  for  U.S.  Attorneys.  This  began  a  5-month  od- 
yssey  of  telephone  calls  that  were  required  to  determine  the  final  status  of  C0004. 


^Ozarki  Realty  Co.  was  owned  by  Chris  Wade,  who  also  marketed  Whitewater  lots.  He  re- 
cently pled  guilty  to  bank  fraud  as  a  result  of  the  ongoing  Independent  Counsel  investigation. 

^I  would  also  point  out  to  the  Committee  that  the  $135,000  Stephens  Security  Bank  loan  was 
paid  off  with  funds  from  the  $300,000  Capital  Management  loan  to  the  McDougals'  Master  Mar- 
keting Company  in  1986. 

■*We  ultimately  learned  that  it  was  this  check  that  was  disguised  on  Madison's  books  as  an 
engineering  survey  payment  to  Whitewater.  This  payment  was  a  topic  raised  by  April  Breslaw, 
senior  RTC  Washington  attorney,  in  our  February  2,  1994  conversation. 
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My  initial  contact  at  the  Justice  Department  recalled  the  referral  had  been  sub- 
mitted as  a  special  report  for  the  attention  of  Attorney  General  William  Barr. 
Further  efforts  tracked  the  referral  through  seven  different  offices  at  the  Justice  De- 
partment. The  referral  was  finally  located  in  the  Fraud  Section  of  the  Justice  De- 
partment's Criminal  Division  in  late  June  1993,  and  was  returned  to  the  Executive 
Office  for  U.S.  Attorneys  for  review. 

On  June  23,  1993,  I  learned  the  referral  would  be  returned  to  the  U.S.  Attorney 
in  Little  Rock.  This  was  based  on  an  internal  Justice  Department  memorandum 
stating  that  there  was  no  basis  for  recusal  of  the  U.S.  Attorney  and  no  apparent 
conflict  of  interest.  Nine  days  later  I  learned  the  referral  had  arrived  back  in  Little 
Rock,  but  that  the  Acting  U.S.  Attorney  intended  to  "let  it  sit"  until  the  new  U.S. 
Attomey-designee,  Paula  Casey,  took  office.  Ms.  Casey  was  sworn  into  office  as  U.S. 
Attorney  the  second  week  in  October  1993.  On  October  27,  1993,  more  than  a  year 
after  its  submission,  Ms.  Casey  declined  RTC  criminal  referral  number  C0004.  In 
other  words,  Ms.  Casey  refused  to  further  investigate  the  matters  raised  in  the  re- 
ferral. On  November  9,  1993,  13  days  after  rejecting  the  referral,  Ms.  Casey  recused 
herself  from  the  case.  If  there  was  a  conflict  requiring  her  to  recuse  on  November 
9,  1993,  then  it  would  seem  there  was  a  conflict  when  she  declined  the  referral  a 
few  days  earlier. 

Nonetheless,  rather  than  investigating  further,  Ms.  Casey  rejected  the  referral 
stating  there  was  "insuflRcient  information  to  sustain  many  of  the  allegations."  But 
Ms.  Casey  did  have  additional  information,  namely,  nine  new  criminal  referrals  sub- 
mitted to  her  on  October  8,  1993.  However,  Ms.  Casey  stated  she  was  concurring 
with  the  opinion  of  Justice  Department  attorneys  in  Washington  who  had  concluded 
this  matter  prior  to  her  coming  to  the  U.S.  Attorney's  Office  in  Little  Rock.  But  her 
rejection  was  in  direct  conflict  with  information  I  had  received  from  the  Justice  De- 
partment in  Washington,  and  the  U.S.  Attorney's  Office,  when  the  referral  was  re- 
turned to  Little  Rock  4  months  earlier. 

Nine  Additional  Referrals 

Between  May  1993  and  August  1993,  the  Madison  criminal  investigative  team  re- 
viewed and  researched  several  transactions  involving  insider  abuse,  self-dealing, 
money  laundering,  embezzlement,  diversion  of  loan  proceeds,  payments  of  exces&ive 
commissions,  misappropriation  of  funds,  land  flips,  inflated  appraisals,  falsification 
of  loan  records  and  board  minutes,  chronic  overdraft  status  of  various  subsidiaries, 
joint  ventures  and  real  estate  investments,  regulatory  violations  of  investments  in 
subsidiaries,  wire  fraud,  and  illegal  campaign  contributions. 

As  a  result  of  this  investigation,  nine  additional  referrals  were  prepared  alleging 
criminal  violations  of  several  sections  of  the  United  States  Code  relating  to  bank 
fraud,  conspiracy,  false  statements,  false  documents,  wire  fraud,  aiding  and  abet- 
ting, and  misuse  of  position. 

'These  nine  referrals  identified  multiple  suspects,  including  the  Bill  Clinton  Politi- 
cal Committee  Fund,  James  and  Susan  McDougal,  Jim  Guy  Tucker,  Chris  Wade, 
and  several  former  Madison  officers  and  borrowers.  As  I  will  discuss  later  in  my  tes- 
timony, James  B.  and  Susan  H.  McDougal  and  Jim  Guy  Tucker  have  been  indicted 
and  Chris  Wade  has  entered  a  guilty  plea. 

Suspects  on  some  of  the  referrals  overlapped  as  witnesses  on  others,  reflecting  the 
elaborate  nature  of  Madison's  relationships  with  some  of  its  borrowers.  Jim  Guy 
Tucker  and  former  Madison  director  Charles  Peacock,  III  were  among  those  who  fell 
into  this  category. 

The  referrals  also  identified  additional  witnesses  with  potential  knowledge  of  the 
alleged  criminal  violations.  Those  witnesses  included  Mr.  and  Mrs.  Clinton,  Beverly 
Bassett-Schaffer  and  John  Selig,  of  Little  Rock's  Mitchell  Selig  Tucker  law  firm,"^ 
Stephen  Smith,  Larry  Kuca,  and  others. 

Again,  these  referrals  provided  significant  detail.  For  instance,  criminal  referral 
number  730CR0196  states,  in  part,  that: 

Prior  to  funding  $38,940  of  the  $50,000  loan  proceeds  to  Quapaw  Title  Company 
on  April  5,  1985,  Peacock  allegedly  diverted  $6,000  from  the  proceeds  to  purchase 
two  cashier's  checks  on  April  4,  1985;  check  numbers  Q2497  and  Q2498,  drawn 
on  MGS&L  account  #7001312.  Each  check  was  in  the  amount  of  $3,000,  each  was 
purchased  in  the  name  of  either  a  Peacock  relative  or  business  associate,  and  each 
was  payable  to  Bill  Clinton,  individually  rather  than  the  Bill  Clinton  Political 
Committee.  These  two  checks  were  subsequently  deposited  to  the  Bill  Clinton  Po- 


^Ms.  Schaffer  and  Mr.  Selig  were  law  partners  of  Jim  Guy  Tucker  at  Little  Rock's  Mitchell 
Selig  Tucker  law  firm.  Mr.  Selig  also  acted  as  general  counsel  to  Madison.  Ms.  Schaffer  later 
was  appointed  by  Governor  Clinton  to  oe  Arkansas  State  Securities  Commissioner,  whose  office 
regulated  State  savings  and  loans. 
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litical  Committee  account  (#81-313)  at  the  Bank  of  Cherry  Valley,  Cherry  Valley, 
Arkansas. 

On  the  same  day,  Flowerwood  Farms,  Inc.,  an  entity  owned  and  operated  by 
James  B.  and  Susan  H.  McDougal,  issued  check  #000192  to  Madison  Guaranty 
for  $3,000;  this  referral  re-incorporates  the  allegation  contained  in  previously  sub- 
mitted RTC  criminal  referral  number  C0004,  that  these  funds  were  used  to  pro- 
cure MGS&L  cashier's  check  #Q2496  for  $3,000,  purchased  in  the  name  of  former 
Senator  J.W.  Fulbright  and  payable  to  the  Bill  Clinton  Campaign  Fund.  According 
to  information  obtained  from  an  interview  with  James  B.  McDougal,  conducted  by 
former  Special  Investigative  Counsel  Jeff  Gerrish  of  the  Memphis  law  firm  Borod 
&  Huggins,  hired  by  the  MGS&L  Board  of  Directors  in  late  1986  to  investigate 
the  McDougal's  activities  at  the  thrift,  McDougal  admitted  that  he  had  been 
"signing  documents"  for  Senator  Fulbright  "for  20  years,"  lending  a  strong  degree 
of  probability  that  the  cashier's  check  in  question  was  in  fact  purchased  by 
McDougal  and  obtained  in  conjunction  with  the  two  checks  from  Peacock,  as  evi- 
denced by  the  seauential  order  of  the  checks  (#Q2496,  2497,  2498  and  2499).  It 
should  be  noted  tnat  the  signature  on  the  Flowerwood  Farms  check  is  allegedly 
that  of  Susan  McDougal.  However,  it  bears  no  resemblance  to  Ms.  McDougal's  sig- 
nature as  it  appears  on  numerous  other  MGS&L  documents. 

In  addition,  check  #688  for  $3,000  payable  to  the  Bill  Clinton  Campaign  Fund 
was  issued  from  James  B.  McDougal's  personal  account  on  April  4,  1985,  signed 
by  Susan  McDougal,  which  appears  to  be  her  actual  signature.  As  previously  ref- 
erenced in  RTC  criminal  referral  number  C0004,  this  check  was  written  on  the 
McDougal's  account  when  the  balance  was  at  a  negative  $<7,897.73>;  the  check 
was  force  paid,  allegedly  on  McDougal's  authority,  subsequently  overdrawing  the 
account  to  $<10,897.73>.  Both  the  check  from  McDougal  s  personal  account  and 
cashier's  check  #Q2496  were  deposited  into  the  same  Bill  Clinton  Political  Com- 
mittee account  at  the  Bank  of  Cherry  Valley. 

Again,  these  nine  referrals,  submitted  to  U.S.  Attorney  Paula  Casey  on  October 
8,  1993,  were  in  her  possession  and  available  for  her  review  when  she  rejected  refer- 
ral number  C0004  on  October  27,  1993. 

Obstruction  by  the  RTC's  Lawyers 

The  Kansas  City  RTC  Criminal  Investigation  Unit  had  planned  to  submit  the 
nine  additional  criminal  referrals  on  October  1,  1993.  However,  RTC  Professional 
Liability  Section  Chief  Julie  Yanda  obstructed  that  effort  with  her  unprecedented 
demand  that  her  staff  first  conduct  a  "legal  review"  of  the  referrals.  Going  back  to 
July  1993,  shortly  after  Ms.  Yanda  was  briefed  on  the  criminal  referrals,  the  Crimi- 
nal Investigation  Unit  observed  the  beginning  of  a  concerted  effort  by  the  Profes- 
sional Liability  Section  (PLS)  to  monitor  the  Madison  investigation  and  exert  control 
over  certain  aspects  of  it. 

Mr.  lorio  advised  me  that  he  was  receiving  complaints  from  the  PLS  about  the 
level  of  communication  by  the  Criminal  Investigation  Unit  with  the  FBI  and  the 
U.S.  Attorney's  Office  in  Little  Rock,  as  if  to  discourage  and  hamper  communication 
among  these  offices.  The  PLS  was  even  critical  of  my  providing  verbal  assistance 
to  an  Assistant  U.S.  Attorney  on  a  Madison-related  matter,  even  though  this  was 
standard  procedure.  The  particular  matter  in  question  focused  on  the  tracking  of 
funds  from  the  $300,000  Master  Marketing  loan,  deposited  to  the  McDougals'  per- 
sonal checking  account  on  April  8,  1986.  PLS  Criminal  Coordinator  Karen  Car- 
michael  termed  this  effort  a  "fishing  expedition"  by  the  U.S.  Attorney's  Office,  and 
accused  criminal  investigators  of  appearing  to  "aid"  in  the  "fishing  expedition." 

As  I  will  discuss  later  in  my  testimony,  the  Independent  Counsel's  August  17, 
1995  indictment  against  both  James  B.  and  Susan  H.  McDougal  included  six  counts 
specifically  focusing  on  the  Master  Marketing  transaction,  and  the  disposition  of  the 
funds. 

On  September  30,  1993,  the  day  before  the  planned  submission  of  the  additional 
criminal  referrals,  Ms.  Yanda  imposed  her  demand  for  an  unprecedented  legal  re- 
view. Four  days  earlier  she  had  received  copies  of  the  referrals,  as  did  a  limited 
number  of  senior  management  staff  in  Washington  and  Kansas  City.  Also  on  Sep- 
tember 30,  1993,  Ms.  Yanda  assured  Acting  RTC  General  Counsel  Glion  Curtis  that 
the  "proposed  referrals"  would  not  be  submitted  to  the  U.S.  Attorney's  Office  and 
the  FBI  until  her  staff  in  the  PLS  reviewed  them. 

At  the  time,  Mr.  Curtis  had  an  open  line  of  communication  to  former  Treasury 
Department  General  Counsel  Jean  Hanson,  who  in  turn  reported  to  Deputy  Treas- 
ury Secretary  Roger  Altman.  We  now  know  that  Ms.  Hanson  provided  the  White 
House  with  a  "heads-up"  on  the  RTC's  criminal  referrals  the  day  before,  on  Septem- 
ber 29,  1993.  We  also  now  know  that  this  "heads-up" — which  Ms.  Hanson  has  testi- 
fied she  delivered  to  the  White  House  at  Mr.  Altman's  direction,  an  assertion  that 
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Mr.  Altman  denies — resulted  in  a  flurry  of  activity  and  communications  between  the 
White  House  and  Treasury  Department.  The  request  for  a  legal  review  of  the  crimi- 
nal referrals  manipulated  standard  procedures  and  provided  the  Treasury  Depart- 
ment the  opportunity  to  review  and  selectively  disseminate  sensitive  criminal  refer- 
ral information.  Such  sensitive  information  was  in  fact  disclosed  by  Ms.  Hanson  in 
her  September  29,  1993  visit  to  the  White  House. 

On  October  4,  1993,  at  my  initiation,  I  met  with  RTC  Regional  Inspector  General 
Dan  Sherry.  I  informed  Mr.  Sherry  of  my  concerns  about  PLS  actions  during  the 
final  phase  of  the  Madison  investigation. 

On  October  8,  1993,  the  completed  legal  review  appeared  by  means  of  the  RTC 
E-mail.  The  E-mail  recipient  list  is  noteworthy  as  it  included  additional  people  to 
whom  the  Kansas  City  RTC  Criminal  Investigation  Unit  had  not  provided  copies  of 
the  referrals.  Among  the  new  recipients  were  Acting  RTC  General  Counsel  Glion 
Curtis,  Washington  Assistant  General  Counsel  Thomas  Hindes,  and  Kansas  City 
RTC  Senior  Counsel  David  Swiss  and  Russell  Kaufman.  The  inclusion  of  these  sen- 
ior Washington  and  Kansas  City  managers  raises  the  question:  Why,  and  at  pre- 
cisely what  point,  did  the  legal  review  of  the  Madison  criminal  referrals  become  an 
issue  of  such  far-reaching  concern  in  the  RTC  Legal  Division?  Subsequent  testimony 
revealed  the  legal  review  reached  as  far  as  the  office  of  Treasury  General  Counsel 
Hanson. 

The  Madison  investigation  team  immediately  examined  the  legal  review  and 
found  that  it  consistently  focused  on  civil  issues  rather  than  the  criminal  allegations 
raised  in  the  referrals.  And  even  the  criminal  issues  raised  by  the  PLS  were  pre- 
cisely the  kind  of  issues  that  the  U.S.  Attorney's  Office  and  the  FBI  have  subpoena 
power  to  investigate,  and  should  investigate,  in  pursuing  a  criminal  referral. 

Finally,  this  legal  review  suggested  that  a  political  fundraiser  could  explain  the 
allegation  that  $6,000  of  a  $50,000  loan  made  to  Charles  Peacock,  III  on  April  5, 
1985  had  been  diverted  to  the  Bill  Clinton  Political  Committee  Fund  as  part  of  a 
$12,000  campaign  contribution  engineered  by  Jim  McDougal.  But  it  was  not  until 
3  weeks  after  the  referrals  were  submitted  that  the  press  reported  on  an  April  5, 
1985  fundraiser  for  Mr.  Clinton  hosted  at  Madison  by  Jim  McDougal.  This  Commit- 
tee might  consider  investigating  whether  this  suggestion  by  the  PLS  was  simply  co- 
incidental or  if  the  legal  review  was  assisted  by  other  sources  with  specific  knowl- 
edge of  both  the  referral  allegations  and  the  April  1985  fundraiser. 

The  following  week,  the  week  of  October  11,  1993,  the  PLS  further  interposed  it- 
self into  the  criminal  investigation  process  by  assuming  control  of  all  Madison  sub- 
poena compliance  matters,  which,  until  that  time,  was  the  primary  responsibility  of 
the  Kansas  City  RTC  Criminal  Investigation  Unit.  This  was  done  without  any  prior 
notice.  One  roadblock  created  by  the  PLS  was  the  implementation  of  a  so-called 
"rolling  production  format."  This  meant  that  rather  than  submitting  records  to  the 
FBI  in  Little  Rock  in  compliance  with  Grand  Jury  subpoenas,  the  records  were  only 
available  in  Kansas  City.  This  made  access  to  these  documents  more  difficult  and, 
in  the  words  of  the  PLS  criminal  coordinator,  "this  way,  we  will  have  a  record  of 
the  documents  they  are  reviewing.  ..." 

On  November  9,  1993,  I  was  removed  from  the  Madison  investigation  without 
warning  or  explanation  at  the  direction  of  PLS  Chief  Julie  Yanda.  Ironically,  2 
weeks  later  I  received  a  Special  Achievement  Award  for  my  role  in  the  Madison  in- 
vestigation. 

Despite  my  removal  from  the  Madison  investigation,  my  assistance  on  this  case 
was  frequently  solicited  by  the  investigator  who  replaced  me.  He  provided  me  with 
copies  of  documents  and  requests  from  Special  Prosecutor  Donald  Mackay  and  later 
Special  Prosecutor  Robert  Fiske.  Mr.  Ausen  and  Mr.  lorio,  my  supervisors,  were 
aware  of  and  encouraged  my  assistance. 

The  Breslaw  Tape 

In  early  1994,  RTC  management  hired  the  law  firm  of  Pillsbury,  Madison  &  Sutro 
to  conduct  a  civil  review  of  Madison.  My  supervisors,  the  RTC  civil  review  coordina- 
tor, and  Pillsbury  attorneys  asked  for  my  assistance  in  their  review.  I  provided  sub- 
stantial support,  advice  and  information  throughout  the  civil  review  process. 

In  August  1994,  Senior  RTC  PLS  Civil  Attorney  April  Breslaw  testified  before  the 
House  Banking  Committee,  and  intentionally  mischaracterized  and  understated  my 
role  in  the  Madison  civil  review  process.  She  testified  it  was  "important  to  note  Jean 
Lewis'  distance  from  the  civil  review,"  that  Jean  Lewis'  involvement  in  the  civil  re- 
view was  limited  to  "gathering  records  as  others  requested  them,"  and  that  Jean 
Lewis  had  "no  prospects  of  being  part  of  the  investigative  team  reviewing  Madison." 
Downplaying  my  involvement  in  the  Madison  civil  review  fits  nicely  into  Ms.  Bres- 
law's  distortion  of  a  conversation  we  had  regarding  the  thrift  and  Whitewater.  In 
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fact,  I  earned  a  second  Special  Achievement  Award  for  my  extensive  contribution 
to  the  Madison  civil  review,  as  did  a  number  of  my  colleagues. 

On  February  2,  1994,  Washington  investigative  staff  assigned  to  the  Madison  civil 
review,  including  Ms.  Breslaw,  came  to  the  Kansas  City  RTC  ofiice  to  begin  a  pre- 
liminary on-site  review  of  Madison  records.  Ms.  Breslaw  wanted  to  meet  with  me 
to  discuss  Whitewater,  and  later  that  day  she  did  just  that.  And  despite  Ms.  Bres- 
law's  testimony  before  the  House  Banking  Committee  last  year,  and  her  effort  to 
misstate  and  trivialize  the  significance  of  the  meeting  by  calling  it  a  casual  "chitty- 
chat"  that  she  said  occurred  on  a  nonexistent  sofa,  it  is  clear  that  Ms.  Breslaw  was 
there  to  deliver  a  message  that  "the  people  at  the  top  would  like  to  be  able  to  say 
Whitewater  did  not  cause  a  loss  to  Madison." 

Of  course,  Whitewater  did  cause  a  financial  loss  to  Madison,  and  Madison's  failure 
cost  the  American  people  millions  of  dollars.  I  was  not  about  to  turn  my  back  to 
the  abuses  and  crimes  that  my  colleagues  and  I  uncovered  and  reported  to  the  U.S. 
Attorney  and  the  FBI.  It  was  and  is  our  responsibility  to  help  protect  the  depositors 
and  taxpayers  of  this  country,  and  ensure  that  our  laws  are  enforced.  My  conversa- 
tion with  Ms.  Breslaw  was  recorded  and  I  encourage  Members  of  the  Committee  to 
listen  to  the  tape  and  draw  their  own  conclusions  about  her  purpose  in  meeting  with 
me. 

Contact  with  Representative  James  Leach 

Mr.  Chairman,  Members  of  the  Committee,  I  was  raised  in  a  military  environ- 
ment that  encouraged  tenacity,  courage,  honesty  and  love  of  country.  I  was  taught 
respect  for  our  institutions  and  the  rule  of  law.  And  I  learned  that  under  our  Con- 
stitution, no  one  is  above  the  law,  no  matter  how  powerful. 

But  my  recent  experience  at  the  RTC  has  shown  me  that  despite  the  best  efforts 
and  intentions  of  our  Founding  Fathers,  there  are  individuals,  including  public  offi- 
cials, who  are  capable  and  willing  to  skirt  the  law  to  unjustly  enrich  themselves  at 
the  expense  of  the  rest  of  us. 

Based  on  my  belief  that  there  was  an  effort  underway  to  control,  manipulate  and 
even  obstruct  the  Madison  investigation,  I  contacted  Chairman  Leach  in  mid-Janu- 
ary 1994.  I  decided  to  bring  these  matters  directly  to  the  House  Banking  Committee 
as  it  has  oversight  of  the  RTC.  I  should  mention  that  shortly  thereafter  Attorney 
General  Janet  Reno  appointed  Robert  Fiske  Special  Prosecutor  to  investigate  Madi- 
son and  Whitewater. 

On  February  18,  1994,  I  met  with  Chairman  Leach  for  approximately  4  hours.  I 
believe  it  is  important  that  I  provide  some  additional  detail  explaining  the  reasons 
I  sought  the  meeting  with  Chairman  Leach. 

Between  October  1993  and  January  1994,  I  was  concerned  about  the  Department 
of  Justice's  apparent  "loss"  of  referral  number  C0004,  the  first  criminal  referral, 
only  4  months  after  Mr.  Hubbell's  arrival  there,  as  well  as  Mr.  Hubbell's  initial  re- 
luctance to  recuse  himself  from  Madison  and  Whitewater  matters.  I  also  was  con- 
cerned by  the  circumstances  surrounding  U.S.  Attorney  Paula  Casey's  rejection  of 
the  first  criminal  referral,  as  summarized  in  my  testimony  earlier,  and  wondered 
whether  the  nine  new  referrals  would  receive  a  serious  review. 

In  addition,  I  was  informed  of  a  meeting  in  November  1993  between  Special  Pros- 
ecutor Donald  Mackay,  PLS  senior  management  and  Investigations  senior  manage- 
ment, at  which  Mr.  Mackay  said  his  copy  of  criminal  referral  number  C0004  had 
arrived  with  an  unsigned  Post-it  note  on  it  stating,  "We  wouldn't  be  unhappy  if  this 
went  away." 

And  that's  not  all.  New  directives  had  been  issued  by  PLS  Washington  requiring 
their  approval  of  all  outgoing  Madison-related  correspondence  from  the  Kansas  City 
RTC  Criminal  Investigation  Unit.  This  removed  that  unit  from  its  longstanding  role 
in  supporting  Grand  Jury  subpoena  compliance  and  created  an  unprecedented  legal 
review  role  for  the  PLS  before  criminal  referrals  could  be  provided  to  the  Justice 
Department. 

In  October  1993,  I  was  removed,  without  explanation,  from  the  Madison  commu- 
nication loop  by  the  PLS  criminal  coordinator,  and  instructed  to  stop  communicating 
directly  with  the  U.S.  Attorney's  Office.  Then,  on  November  9,  1993 — the  same  day 
U.S.  Attorney  Paula  Casey  recused  herself — I  was  removed  from  the  Madison  inves- 
tigation, again  without  explanation. 

Of  course,  on  February  2,  1994,  there  was  Ms.  Breslaw's  meeting  with  me  and 
her  effort,  on  behalf  of  "the  people  at  the  top,"  to  place  undue  pressure  on  my  con- 
clusion that  Whitewater  had  caused  a  loss  to  Madison. 

So  as  you  can  see,  I  was  extremely  troubled  by  these  and  other  events,  and  de- 
cided to  contact  Chairman  Leach.  I  met  with  Chairman  Leach  on  February  18,  1994. 
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"Don't  Call  the  Independent  Counsel" 

On  March  2,  1994,  I  received  a  message  from  an  Associate  Counsel  in  Independ- 
ent Counsel  Robert  Fiske's  office,  requesting  a  return  call  to  discuss  the  criminal 
referrals.  I  was  advised  by  Mr.  lorio  that  James  Dudine,  RTC  Investigations  Direc- 
tor in  Washington,  had  instructed  that  I  was  not  to  return  the  call.  In  a  later  E- 
mail,  RTC  Assistant  General  Counsel  Thomas  Hindes  stated  that  all  contact  with 
the  Special  Prosecutor  would  be  handled  by  Washington  PLS,  and  he  wanted  to  be 
notified  of  additional  "random  contacts"  at  the  field  level. 

On  March  9,  1994,  Senior  Washington  PLS  Attorney  Mark  Gabrellian  told  me 
that  any  meetings  I  had  with  Mr.  Fiske's  staff  had  to  be  arranged  and  attended  by 
PLS  staff.  I  objected  to  this  new  arrangement.  Mr.  Gabrellian  said  that  he  would 
be  forced  to  report  my  objection  to  senior  Washington  management.  Specifically,  he 
stated  he  would  advise  RTC  Head  Jack  Ryan,  RTC  General  Counsel  Ellen  Kulka, 
and  RTC  Assistant  General  Counsel  Hindes. 

Retaliation 

In  the  spring  of  1994,  a  variety  of  troubling  events  began.  For  example,  there 
were  three  unauthorized  entries  and  searches  of  my  office.  In  addition,  the  Wash- 
ington PLS  senior  staff  were  displeased  that  Mr.  lorio  had  renewed  my  employment 
contract. 

But,  the  culmination  of  these  events  occurred  on  August  15,  1994  when  Mr.  lorio, 
Mr.  Ausen  and  I  were  placed  on  2  weeks'  administrative  leave  following  the  House 
Banking  Committee  hearings  in  the  summer  of  1994.  On  August  15,  1994,  Mr. 
Ausen  and  Mr.  lorio  were  summoned  to  an  office,  told  they  were  placed  on  leave, 
escorted  back  to  their  offices,  and  then  out  of  the  building,  and  told  to  stay  off  RTC 
property.  Their  offices  were  locked  and  sealed,  and  the  main  locks  to  the  Investiga- 
tions Department  were  changed. 

At  that  time,  I  was  in  the  hospital.  Late  that  morning  a  co-worker  called  inform- 
ing me  that  Mr.  lorio  and  Mr.  Ausen  had  been  placed  on  administrative  leave.  He 
said  "the  purge  has  begun."  He  called  again  later  to  say  that  I  was  also  included 
in  the  leave.  That  night  the  administrative  leave  was  reported  on  the  evening  news, 
although  I  had  not  received  official  notice  from  the  RTC.  On  August  19,  1994,  I  was 
given  a  memorandum  from  Assistant  General  Counsel  Hindes  in  Washington  plac- 
ing me  on  administrative  leave.  I,  like  Mr.  lorio  and  Mr.  Ausen,  was  banned  from 
RTC  property. 

According  to  news  accounts,  we  learned  the  RTC  was  conducting  "an  informal 
factfinding  investigation"  into  allegations  of  mismanagement,  misuse  of  travel 
vouchers  and  timesheets,  and  misuse  of  Government  equipment.  Remarkably,  none 
of  us  were  contacted  for  interviews  or  information. 

Through  a  letter  from  our  attorneys,  Mr.  lorio,  Mr.  Ausen  and  I  initiated  a  re- 
quest that  the  RTC's  OlUce  of  Inspector  General  (OIG)  be  asked  to  conduct  a  fair 
and  independent  investigation  into  our  administrative  leave.  Following  our  written 
request,  and  without  any  further  explanation,  Mr.  lorio,  Mr.  Ausen  and  I  were  in- 
structed to  return  to  work  on  August  29,  1994.  After  we  retiuned  to  work,  the  OIG 
responded  to  our  request  and  contacted  us  on  a  preliminary  basis  about  their  pend- 
ing investigation  into  the  administrative  leave.  However,  that  investigation  was 
postponed  at  the  request  of  Independent  Counsel  Kenneth  Starr's  office  and  his  staff 
continues  to  re  view  the  matter.  However,  as  I  sit  here  today,  I  have  never  been  told 
why  I  was  placed  on  2  weeks'  administrative  leave. 

Recent  Indictments  by  the  Independent  Counsel's  Office 

Prior  to  the  House  Banking  Committee  hearings  on  August  8  and  9,  1995,  the 
Independent  Counsel  obtained  guilty  pleas  from  Stephen  Smith,  Chris  Wade  and 
Larry  Kuca,  as  well  as  the  initial  indictment  against  Arkansas  Governor  Jim  Guy 
Tucker,  all  of  whom  were  clearly  identified  within  the  RTC  referrals. 

Since  my  last  public  testimony  on  this  matter,  the  Independent  Counsel  an- 
nounced on  August  17,  1995,  an  additional  21-count  indictment  against  Governor 
Jim  Guy  Tucker  and  James  B.  and  Susan  H.  McDougal,  bringing  the  number  of 
pleas  and  indictments  against  individuals  identified  in  the  RTC  criminal  referrals 
to  six. 

Several  of  the  criminal  referrals  submitted  by  the  RTC  Investigation  Unit  to  the 
Justice  Department  contributed  significantly  to  the  August  17,  1995  indictment.  The 
following  information  will  clearly  illustrate  this  point,  and  demonstrate  the  profes- 
sionalism and  thoroughness  with  which  this  investigation  was  undertaken  by  the 
RTC  Criminal  Investigation  Unit. 
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RTC  Criminal  Referral  Number  730CR0190 

RTC  criminal  referral  number  730CR0190  provided  a  substantial  basis  for  several 
of  the  counts  included  in  the  August  17,  1995  indictment.  The  referral  identified 
James  B.  McDougal  and  Jim  Guy  Tucker  as  suspects,  and  alleged  violations  of  Title 
18,  United  States  Code,  Section  2  (Aiding  and  Abetting),  Section  657  (Misapplication 
of  Funds),  Section  371  (Conspiracy),  and  Section  1007  (False  Statement).  In  making 
these  allegations,  the  referral  specifically  cited  the  misapplication  of  $131,641.50 
from  an  October  1985  Madison  Guaranty  loan  number  3004  for  $260,000  made  to 
Jim  Guy  Tucker,  purportedly  for  the  purchase  of  property  in  South  Little  Rock,  Ar- 
kansas. The  referral  mrther  cited  that  Mr.  Tucker  utilized  these  funds  from  the  loan 
proceeds  to  pay  off  an  unrelated  debt  he  had  guaranteed  at  Savers  Savings  in  Little 
Rock,  which  had  nothing  to  do  with  the  property  purchase  in  South  Little  Rock. 

Count  1  of  the  August  17,  1995  indictment  charged  Jim  Guy  Tucker  and  James 
B.  McDougal  with  violating  Title  18,  United  States  Code,  Sections  657  (Misappli- 
cation of  Funds),  1006  (False  Entry),  and  371  (Conspiracy),  specifically  citing  an 
October  1985  loan  to  Jim  Guy  Tucker  for  $260,000  to  purchase  property  in  South 
Little  Rock.  Count  20  of  the  indictment  further  charges  both  Mr.  Tucker  and  Mr. 
McDougal  with  violations  of  Title  18,  United  States  Code,  Sections  2  (Aiding  and 
Abetting),  and  657  (Misapplication  of  Funds),  specifically  for  utilizing  $131,641.50 
of  the  $260,000  loan  proceeds  to  pay  off  a  loan  at  Savers  Savings. 

The  charges  against  Mr.  Tucker  and  Mr.  McDougal  contained  in  the  August  17, 
1995  indictment  confirmed  allegations  outUned  in  RTC  criminal  referral  number 
730CR0190,  which  are  set  forth  as  follows: 

On  October  25,  1985,  Jim  Giiy  Tucker,  with  the  alleged  full  knowledge  of, 
and  in  collusion  with  Madison  Guaranty  Savings  &  Loan  ("MGSL")  president 
James  B.  McDougal  [and  others]  misappropriated  $135,000  of  loan  proceeds  from 
MGS&L  #3004  for  $260,000,  subsequently  diverting  the  funds  to  pay  off  principal 
and  interest  on  a  $115,000  real  estate  note  at  Savers  Savings  (Little  Rock,  Arkan- 
sas) co-signed  by  Jim  Guy  Tucker  and  Irene  Gamer.  According  to  the  loan  docu- 
ments and  additional  documentation  culled  from  the  thrift's  files,  the  $260,000 
loan  was  funded  for  the  purpose  of  purchasing  35  acres  of  property  at  a  cost  of 
$125,000,  with  an  additional  funding  of  $135,000  earmarked  for  a  "market  fea- 
sibility study  and  land  clearing  costs. 

The  initial  loan  ftinding  was  accomplished  with  two  cashier's  checks  from  the 
MGS&L  "loan"  account;  check  #LN3211  for  $125,000  to  Madison  Financial  Cor- 
poration, and  check  #LN4731  for  $135,000  to  Jim  Guy  Tucker.  Check  #LN4731 
for  $135,000,  designated  for  the  purpose  of  a  market  study  and  land  clearing 
costs,  was  then  converted  into  two  additional  cashiers  checks  totaling  $135,000, 
drawn  on  the  MGS&L  "expense"  account;  check  #Q3682  for  $3,358.50  to  Jim  Guy 
Tucker  (remitted  by  "self),  and  check  #Q3679  for  $131,641.50  to  Savers  Federal 
Savings  &  Loan  Association  (with  a  remitter  line  that  read  "Jim  Guy  Tucker 
Loan  Proceeds").  Check  #Q3679  for  $131,641.50  was  received  by  Savers  Savings 
on  10/28/85,  and  applied  to  pay  off  loan  #1038424-8,  carried  in  the  name  of  Irene 
Gamer  on  Savers'  loan  records. 

The  referral  goes  on  to  state: 

It  should  be  noted  that  the  $135,000  funded  for  the  "market  study  and  clearing 
costs"  is  108  percent  of  the  actual  loan  value  on  the  property,  lending  serious 
questions  to  the  economic  validity  and  intent  of  this  transaction. 

The  referral  further  states: 

This  referral  and  attached  exhibits,  will  support  the  allegations  that  Jim  Guy 
Tucker,  James  B.  McDougal  [and  others]  conspired  to  make  false  statements,  cre- 
ate false  records  and  divert  loan  proceeds  in  order  to  provide  Tucker  with  the 
funds  necessary  to  pay  off  one  of  his  debts  at  Savers  Savings,  thereby  committing 
bank  fraud.  . . . 

Finally,  Section  7(b)  of  the  RTC  referral  states: 

It  is  recommended  that  [among  others]  Irene  Gamer,  co-signatory  with  Tucker 
on  the  Savers  note,  be  interviewed  at  length  with  regard  to  [her]  knowledge  of 
this  transaction.  It  is  also  recommended  that  the  principals  of  Arkansas  Commer- 
cial Realty  be  identified  and  interviewed  in  conjunction  with  the  final  disposition 
of  this  property  and  its  foreclosure  action,  as  the  property  was  conveyed  to  this 
firm  by  Tucker  in  late  1985. 

On  August  17,  1995,  a  Little  Rock  Grand  Jury  handed  down  a  21-count  indict- 
ment against  Jim  Guy  Tucker,  James  B.  McDougal,  and  Susan  H.  McDougal.  The 
indictment  charges  in  Count  1,  under  Section  2(a),  (b)  and  (c)  of  the  Introduction, 
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that  James  B.  McDougal,  Jim  Guy  Tucker  and  Susan  H.  McDougal  did  knowingly 
and  willfully  combine,  conspire  and  agree  with  each  other  to  commit  offenses 
against  the  United  States,  to  wit: 

(a)  to  knowingly  and  willfully,  and  with  intent  to  defraud,  misapply  and  cause 
to  be  misapplied  the  monies,  funds  and  credits  of  MGSL  in  violation  of  Title  18, 
United  States  Code,  Section  657  [Misapplication  of  Funds] 

(b)  to  knowingly  and  willfully  make,  and  cause  to  be  made,  false  entries  in  the 
books  and  records  of  MGSL  with  the  intent  to  defraud  the  institution  and  deceive 
the  FHLBB,  an  agency  of  the  United  States,  and  its  examiners  appointed  to  ex- 
amine MGSL's  condition,  in  violation  of  Title  18,  United  States  Code,  Section  1006 
[False  Entry] 

(c)  to  knowingly  and  willfully  participate,  share  in  and  receive,  directly  and  in- 
directly, the  money,  profit,  property  and  benefits  of  a  transaction  of  MGSL,  with 
the  intent  to  defraud  the  institution,  and  the  United  States  and  an  agency  there- 
of, in  violation  of  Title  18,  United  States  Code,  Section  1006  [False  Entry] 

The  indictment  further  charges  in  Count  1,  under  Section  16(a)  entitled  Overt 
Acts,  that  in  furtherance  of  the  conspiracy,  and  to  effect  the  objects  thereof,  the  fol- 
lowing overt  acts,  among  others,  were  committed  in  the  Eastern  District  of  Arkan- 
sas, in  violation  of  Title  18,  United  States  Code,  Section  371  (Conspiracy): 

(a)  In  or  about  October  1985,  defendant  JIM  GUY  TUCKER  obtained  a 
$260,000  loan  from  MGSL  to  finance  JIM  GUY  TUCKER'S  purchase  from  MFC 
property  located  in  South  Little  Rock.  The  loan  exceeded  the  value  of  the  property 
by  approximately  100  percent. 

In  Count  20  the  indictment  realleges  and  incorporates  by  reference  paragraphs  1, 
and  3  through  15  of  Count  1  of  the  indictment  which  alleges  conspiracy,  intent  to 
defraud,  misapplication  of  funds,  and  false  entries.  In  Count  20,  Section  2  the  indict- 
ment further  charges  that,  in  violation  of  Title  18,  United  States  Code,  Section  657 
(Misapplication  of  Funds)  and  Title  18,  United  States  Code,  Section  2  (Aiding  and 
Abetting): 

On  or  about  March  7,  1984,  defendant  JIM  GUY  TUCKER  guaranteed  a  loan 
for  Daniel  Gamer  and  his  mother,  Irene  Gamer,  from  Savers  Federal  Savings  & 
Loan  ("Savers").  Defendant  JIM  GUY  TUCKER  received  a  mortgage  on  the  Gar- 
ner home  at  32  Pine  Manor,  Little  Rock,  Arkansas,  in  return,  in  part,  for  guaran- 
teeing this  loan. 

Count  20,  Section  3  further  charges: 

On  or  about  October  25,  1985,  defendant  JIM  GUY  TUCKER  received  a 
$260,000  loan  from  MGSL  and  used  $131,641.50  of  the  MGSL  loan  proceeds  to 
pay  off  the  Gamer  loan  at  Savers.  Savers  assigned  its  mortgage  on  32  Pine  Manor 
to  defendant  Jim  Guy  Tucker. 

Count  20,  Section  4  charges: 

Defendant  JIM  GUY  TUCKER  transferred  the  property  to  Arkansas  Commer- 
cial Realty,  a  company  partially  owned  by  CMS,  for  the  purpose  of  having  Arkan- 
sas Commercial  Realty,  rather  than  defendant  JIM  GUY  TUCKER,  himself,  fore- 
close on  the  Gamers'  home. 

In  summary,  the  indictment  charged  Mr.  Tucker  with  the  specific  allegations  of 
conspiracy,  misapplication  of  funds,  false  entry  (alleged  as  false  statement  in  the  re- 
ferral) and  aiding  and  abetting  on  the  $260,000  loan  transaction  as  specifically  out- 
lined in  RTC  criminal  referral  number  730CR0190. 

RTC  Criminal  Referral  Number  730CR0198 

RTC  criminal  referral  number  730CR0198  also  provided  a  substantial  basis  for 
several  counts  outlined  in  the  August  17,  1995  indictment.  Identifying  James  B. 
McDougal  and  Jim  Guy  Tucker  (among  others)  as  suspects,  the  referral  specifi- 
cally alleged  violations  of  Title  18,  United  States  Code,  Sections  657  (Misapplica- 
tion of  Funds),  371  (Conspiracy),  and  1007  (False  Statement)  regarding  a  "land  flip" 
of  property  located  at  1308  Main  Street,  Little  Rock,  Arkansas.  The  referral  fur- 
ther cited  the  use  of  a  $125,000  mortgage  loan  made  by  MGS&L  to  a  nominee  bor- 
rower in  October  1985,  approximately  7  months  after  the  property  had  allegedly 
been  conveyed.  The  referral  further  identified  a  second  mortgage  on  the  property  for 
$190,000,  made  to  a  second  nominee  borrower  in  January  1986,  indicating  an  in- 
crease in  the  property  value  of  422  percent  in  less  than  2  years. 

The  August  17,  1995  indictment  charges  James  B.  McDougal  and  Jim  Guy  Tucker 
with  violations  of  Title   18,  United  States  Code,  Sections  657  (Misapplication  of 


654 

Funds),  1006  (False  Entry),  371  (Conspiracy)  and  2  (Aiding  and  Abetting).  Specifi- 
cally, Count  1  of  the  indictment  charges  that  the  defendants  "would  and  did  engage 
in  land  flip  and  other  fraudulent  transactions,  .  .  ."  and  that  "the  defendants  would 
and  did  undertake  and  cause  a  series  of  fraudulent  financial  transactions  ...  in- 
cluding ...  a  series  of  transactions  from  in  or  about  March  1985  through  in  or  about 
January  1986  in  which  the  property  at  1308  Main  Street,  Little  Rock,  Arkansas, 
was  transferred  from  one  nominee  to  another  for  the  purpose  of  generating  false 
profits.  .  .  ."  The  indictment  further  charged  that  Jim  Guy  Tucker  "signed  a  deed 
conveying  the  property  at  1308  Main  Street  to  another  nominee  selected  by  James 
B.  McDougal."  Counts  17,  18  and  19  all  clearly  identify  further  charges  relating  spe- 
cifically to  nominee  borrowers  and  the  land  flip  of  property  at  1308  Main  Street. 
In  summary,  the  charges  against  Mr.  Tucker  and  Mr.  McDougal  contained  in  the 
August  17,  1995  indictment  confirmed  allegations  outlined  in  RTC  criminal  referral 
number  730CR0198,  which  are  set  forth  as  follows: 

During  the  23  month  period  between  2/29/84  and  1/15/86,  title  to  the  property 
located  at  1308  Main  St.,  Little  Rock,  Arkansas,  was  transferred  a  total  of  three 
times.  Each  time  the  title  was  transferred  to  an  associate  of  James  B.  McDougal, 
and  an  alleged  "insider"  of  Madison  Guaranty  Savings  &  Loan  ("MGS&L"),  and 
each  time  MGS&L  loaned  100  percent  or  more  of  the  sale  price.  The  value  of  the 
property  increased  from  $45,000  in  2/84  to  almost  $200,000  in  1/86,  providing  sub- 
stantial evidence  of  a  land  flip,  insider  abuse,  and  misuse  of  position  by  thrift 
owner  and  then  CEO,  James  B.  McDougal. 

Former  McDougal  business  associate  Jim  Guy  Tucker  (in  partnership  with 
James  B.  McDougal  and  Steve  Smith,  among  others,  on  Kings  River  Land  Com- 
pany, Tucker-Smith-McDougal,  Smith-Tucker-McDougal,  and  being  a  shareholder 
in  McDougal's  Madison  Bank  and  Trust  of  Kingston,  Arkansas),  originally  ac- 
quired the  1308  Main  property  from  the  estate  of  [an  individual]  with  a  $45,000 
loan  from  MGS&L  in  February  1984.  Tucker  subsequently  conveyed  the  property 
to  [Individual  "A"]  on  3/22/85,  via  an  assumption  agreement,  including  all  prin- 
cipal and  interest  on  Tucker's  loan,  which  had  matured  1  month  prior  to  [Individ- 
ual "A's"]  assumption  of  the  property. 

Documents  indicate  that  [Individual  "A"]  obtained  a  mortgage  of  $125,000  on 
the  1308  Main  property  in  October  1985,  approximately  7  months  after  the  prop- 
erty had  allegedly  been  conveyed.  The  amount  of  the  mortgage  evidenced  an  al- 
leged appreciation  in  the  property  value  of  278  percent  over  a  13  month  period. 
Loan  closing  documents  indicate  a  mortgage  payoff  of  approximately  $106,000; 
however,  the  actual  mortgage  payoff  was  only  $44,428.91  (the  total  of  the  Tucker 
loan  principal  and  interest),  with  an  additional  $74,677.74  being  paid  to  [an  en- 
tity] through  a  MGS&L  cashier's  check. 

Less  than  3  months  later,  in  January  1986  [Individual  "A"]  conveyed  and/or 
"sold"  the  property  to  [Individual  "B,"  a  relative  of  James  B.  McDougal]  for 
$190,000,  financed  by  MGS&L.  [Individual  "A"]  realized  an  additional  profit  of 
$75,000,  in  addition  to  this  transaction  increasing  the  property  value  an  addi- 
tional 66  percent.  With  this  sale  to  [Individual  "B"],  the  property  value  increased 
by  422  percent  in  slightly  less  than  2  years.  .  .  . 

The  referral  goes  on  to  state: 

It  should  also  be  noted  that  in  August  1985,  2  months  prior  to  [Individual  "A's"] 
mortgage,  [Individual  "B")  signed  a  property  lease  as  the  owner  of  the  1308  Main 
property,  agreeing  to  lease  space  to  Madison  Financial  Corporation  (subsidiary  of 
MGS&L),  thus  giving  the  appearance  that  [Individual  "A"]  was  nothing  more  than 
a  straw  borrower,  whose  involvement  would  do  little  more  than  serve  to  elevate 
the  property  value  to  a  higher  level.  .  .  . 

The  referral  further  states: 

The  exhibits  and  allegations  contained  within  this  referral  establish  a  basis  for 
further  investigation  into  the  aforementioned  "land  flip,"  as  well  as  misuse  of  posi- 
tion by  former  CEO  James  B.  McDougal,  conspiracy  between  James  B.  McDougal, 
Jim  Guy  Tucker  [and  other  individuals]  to  falsely  inflate  the  value  of  the  prop- 
erty, false  statements  and  documents  involving  each  of  the  suspects,  and  the  evi- 
dent intent  to  defraud,  resulting  in  bank  fraud. 

The  August  17,  1995  indictment  against  Jim  Guy  Tucker,  James  B.  McDougal  and 
Susan  H.  McDougal  incorporates  the  following  counts  relating  to  the  1308  Main 
transaction  and,  moreover,  that  under  Count  1,  Section  2(a),  (b)  and  (c)  of  the  Intro- 
duction states,  "Jim  Guy  Tucker,  James  B.  McDougal  and  Susan  H.  McDougal  did 
knowingly  and  willfully  combine,  conspire  and  agree  with  each  other  to  commit  of- 
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fenses  against  the  United  States"  as  outlined  in  the  previous  discussion  of  RTC 
criminal  referral  number  730CR0190. 

The  indictment  further  charges  in  Count  1,  Section  6  entitled  Object  of  the  Con- 
spiracy, and  in  violation  of  Title  18,  United  States  Code,  Section  371,  as  follows: 

It  was  further  an  object  of  the  conspiracy  that  the  defendants  would  and  did 
engage  in  "land  flip"  and  other  fraudulent  transactions  for  the  purpose  of  financ- 
ing individual  investment  opportunities  in  which  the  individual  defendants  bore 
no  personal  risk,  while  MGS&L,  MFC  and  CMS  bore  the  entire  risk. 

In  addition,  under  Count  1,  Sections  14  and  15(a)  entitled  Fraudulent  Trans- 
actions, and  in  further  violation  of  Title  18,  United  States  Code,  Section  371,  the 
indictment  charges  as  follows: 

It  was  further  a  part  of  the  conspiracy  that  defendant  JIM  GUY  TUCKER 
would  and  did  act  as  a  nominee  in  transactions  involving  property  on  Main  Street, 
in  Little  Rock,  Arkansas. 

It  was  further  a  part  of  the  conspiracy  that  to  continue  to  generate  fraudulent 
profits  and  make  funding  available  for  their  personal  uses,  the  defendants  would 
and  did  undertake  and  cause  a  series  of  fraudulent  financial  transactions  with 
MGS&L,  MFC  and  CMS,  including  the  following: 

(a)  A  series  of  transactions  from  in  or  about  March  1985  through  in  or  about 
January  1986  in  which  the  property  at  1308  Main  Street,  Little  Rock,  Arkansas, 
was  transferred  from  one  nominee  to  another  for  the  purpose  of  generating  false 
profits,  and  providing  cash  benefits  to  defendant  JIM  GLTY  TUCKER  and  others 
known  to  the  Grand  Jury. 

Further,  under  Count  1,  Section  15(b)  entitled  Overt  Acts,  the  indictment  charges 
a  violation  of  Title  18,  United  States  Code,  Section  371,  as  follows: 

In  or  about  October  1985,  JIM  GUY  TUCKER  signed  a  deed  conveying  the 
property  at  1308  Main  Street  to  another  nominee  selected  by  JAMES  B. 
MCDOUGAL. 

Count  17  of  the  indictment  further  charges  that,  in  violation  of  Title  18,  United 
States  Code,  Section  657,  and  Title  18,  United  States  Code,  Section  2: 

On  or  about  October  15,  1985,  in  Little  Rock,  in  the  Eastern  District  of  Arkan- 
sas, and  elsewhere,  JAMES  B.  MCDOUGAL,  defendant  herein,  connected  in  a  ca- 
Eacity  with  MGS&L,  a  financial  institution  the  accounts  of  which  were  insured 
y  the  FSLIC,  and  others  known  to  the  Grand  Jury,  aided  and  abetted  by  each 
other,  with  intent  to  injure  and  defraud  MGS&L,  knowingly  and  willfully  mis- 
applied and  caused  to  be  misapplied  moneys  and  funds  in  excess  of  $100  belong- 
ing to  MGS&L,  in  that  defendant  JAMES  B.  MCDOUGAL  caused  a  $125,000  loan 
to  be  secured  by  property  located  at  1308  Main,  to  be  issued  to  a  third  party, 
knowing  full  well  that  (i)  the  third  party  was  borrowing  the  funds  as  an  accommo- 
dation to  defendant  JAMES  B.  MCDOUGAL;  (ii)  the  underlying  sales  transaction 
was  fraudulent  in  that  the  third  party  was  merely  a  nominee  and  would  exercise 
no  control  over  the  asset  ostensibly  purchased  with  the  loan  proceeds;  and  (iii)  the 
third  party  was  not  creditworthy  and  could  not  pay  the  periodic  pajmients  on  the 
loan. 

In  further  violation  of  Title  18,  United  States  Code,  Section  657,  and  Title  18, 
United  States  Code,  Section  2,  Count  18,  the  indictment  charges  as  follows: 

On  or  about  February  18,  1986,  in  Little  Rock,  in  the  Eastern  District  of  Arkan- 
sas, and  elsewhere,  JAMES  B.  MCDOUGAL  .  .  .  knowingly  and  willfully  manipu- 
lated and  caused  to  be  misapplied  monies  and  funds  in  excess  of  $100  belonging 
to  MFC,  a  wholly  owned  subsidiary  of  MGS&L,  in  that  defendant  JAMES  B. 
MCDOUGAL  issued  and  caused  to  be  issued  an  $18,000  MFC  check  to  a  relative 
purportedly  to  pay  6  months  of  back  rent  on  a  building  located  at  1308  Main 
Street  that  MFC  leased  from  the  relative  beginning  ostensibly  in  August  1985, 
when,  in  truth  and  fact,  as  defendant  JAMES  B.  MCDOUGAL  well  knew,  no  such 
lease  was  in  place  to  justify  the  $18,000  pasrment,  the  building  itself  was  held  by 
various  nominees,  and  the  relative  did  not  acquire  the  building  until  January  15, 
1986. 

Count  19  charges  additional  violations  of  Title  18,  United  States  Code,  Section 
1006,  and  Title  18,  United  States  Code,  Section  2,  as  follows: 

In  or  about  February  1986,  in  Little  Rock,  in  the  Eastern  District  of  Arkansas, 
and  elsewhere,  JAMES  B.  MCDOUGAL  .  .  .  knowingly  and  willftUly  made  and 
caused  to  be  made  a  false  and  misleading  entry  in  the  books  of  MFC,  a  wholly 
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owned  subsidiary  of  MGS&L,  in  that  defendant  JAMES  B.  MCDOUGAL,  in  order 
to  justify  an  $18,000  payment  to  a  relative,  prepared  and  caused  to  be  prepared 
a  backdated  lease  agreement  which  falsely  stated  and  represented  that  a  certain 
relative  was  the  owner  of  the  premises  leased  by  MFC  on  August  1,  1985,  and 
that  MFC  owed  the  relative  rent  for  the  months  beginning  in  August  1985,  when 
in  truth  and  in  fact,  as  defendant  JAMES  B.  MCDOUGAL  well  knew,  no  such 
lease  existed  in  August  1985  and  defendant  JAMES  B.  MCDOUGAL  did  not  make 
the  relative  a  nominee  owner  of  the  building  until  January  1986. 

In  summary,  the  indictment  charged  Mr.  Tucker  and  Mr.  McDougal  with  the  spe- 
cific allegations  of  conspiracy,  aiding  and  abetting,  misapplication  of  funds  and  false 
documents  (initially  alleged  as  false  statements  by  the  RTC)  on  the  1308  Main 
Street  transaction  as  clearly,  and  identically,  outlined  in  RTC  criminal  referral 
number  730CR0198. 

RTC  Criminal  Referral  Number  730CR0199 

RTC  criminal  referral  number  730CR0199  also  provided  a  significant  basis  for 
several  of  the  counts  contained  in  the  August  17,  1995  indictment.  Specifically,  the 
referral  identified  James  B.  McDougal  as  a  suspect,  along  with  several  of  his  busi- 
ness associates  in  the  development  of  resort  property  on  Campobello  Island  off  the 
coast  of  New  Brunswick,  Canada.  The  allegations  in  the  referral  stated  that  Mr. 
McDougal  and  his  Campobello  business  associates  violated  Title  18,  United  States 
Code,  Sections  371  (Conspiracy)  and  2  (Aiding  and  Abetting),  as  well  as  Sections  657 
(Misapplication  of  Funds)  and  1006  (False  Statement).  The  referral  further  outlined 
the  involvement  and  participation  of  McDougal  business  associate  and  Madison  in- 
sider Larry  Kuca. 

The  August  17,  1995  indictment  specifically  charges  James  B.  McDougal  with  vio- 
lations of  Title  18,  United  States  Code,  Sections  371  and  2,  as  well  as  Sections  1341 
(Mail  Fraud),  1006  (False  Entry),  and  1014  (False  Statement  to  a  Financial  Institu- 
tion). In  addition,  the  indictment  outlines  the  involvement  of  Campobello  participant 
Mr.  Kuca  who,  as  previously  mentioned,  was  also  identified  in  RTC  referral  number 
730CR0199.  Mr.  Kuca  has  already  pled  guilty. 

Finally,  RTC's  Kansas  City  Criminal  Investigation  Unit  identified,  and  included 
in  the  database  submitted  as  an  exhibit  to  referral  C0004,  $300,000  deposited  into 
the  McDougals'  personal  checking  account  on  April  8,  1986,  which  was  subsequently 
determined  by  Assistant  U.S.  Attorney  Fletcher  Jackson  to  be  the  CMS  loan  to 
Susan  H.  McDougal  "d/b/a  Master  Marketing."  In  addition,  the  Kansas  City  RTC 
Criminal  Investigation  Unit  tracked  the  flow  of  funds  from  the  loan  proceeds 
through  the  McDougals'  account  and  provided  the  information  to  the  U.S.  Attorney's 
Office  in  Little  Rock.  The  RTC  Criminal  Investigation  Unit  substantiated  that  the 
loan  proceeds  were  not  used  for  previously  stated  purposes.  Clearly,  the  unit's  work 
also  contributed  significantly  to  the  August  17,  1995  indictment  as  it  relates  to  the 
Master  Marketing  transaction. 

For  example,  the  charges  relating  directly  to  Master  Marketing  included  Counts 
1,  2,  13,  14,  15  and  16.  Counts  1  and  2  charge  both  James  B.  and  Susan  H. 
McDougal  with  violations  of  Title  18,  United  States  Code,  Sections  371  (Conspiracy) 
and  1343  (Mail  Fraud).  Counts  13,  14,  15  and  16,  consecutively,  charge  both 
McDougals  with  violations  of  Title  18,  United  States  Code,  Sections  1343  (Wire 
Fraud),  1341  (Mail  Fraud),  2  (Aiding  and  Abetting),  1006  (False  Entry)  and  1014 
(False  Statement  to  a  Financial  Institution).  Each  of  these  four  consecutive  counts 
also  clearly  outline  that  the  McDougals  did  not  intend  to  utilize  the  funds  for  their 
stated  purpose,  but  did,  in  fact,  spend  "the  proceeds  of  the  $300,000  Master  Market- 
ing loan  on  items  wholly  unconnected  to  any  business  called  'Master  Marketing.'" 

In  summary,  the  RTC  Criminal  Investigation  Unit's  work  relating  to  the  Mas- 
ter Marketing  transaction  provided  a  substantial  foundation  for  numerous  charges 
brought  against  James  B.  and  Susan  H.  McDougal  by  the  Independent  Counsel's  Of- 
fice, as  set  forth  in  the  August  17,  1995  indictment. 

Conclusion 

Finally,  I  have  been  asked  during  my  deposition  and  past  testimony  whether  I 
know,  in  fact,  if  the  Clintons  actually  had  knowledge  of  the  corruption  at  Madison. 
What  I  do  know  is  there  is  no  doubt  the  Clintons  benefited  from  the  McDougals' 
activities.  For  instance,  Whitewater,  a  company  in  which  the  Clintons  were  prin- 
cipals, used  kited  funds  to  pay  its  mortgages,  accounting  fees  and  make  unauthor- 
ized loans  to  itself  But  if  the  Committee  wants  to  know  what  the  Clintons  knew 
about  the  corrupt  activities  resulting  in  losses  to  Madison,  why  not  invite  the  Clin- 
tons to  testify  as  I  am  today  and  have  in  the  past?  Why  not  ask  them  directly? 
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PREPARED  STATEMENT  OF  L.  RICHARD  lORIO 

Director  of  Field  Intvestigations,  Kansas  City,  Missouri  Office,  RTC 
November  29,  1995 

Mr.  Chairman,  I  would  like  to  thank  the  Special  Committee  to  Investigate 
Whitewater  Development  Corporation  and  Related  Matters  for  the  opportunity  to 
appear  today  and  to  present  the  following  statement. 

For  the  past  3V2  years,  I  have  been  the  Director  of  Investigations  for  the  Reso- 
lution Trust  Corporation,  Kansas  City,  Missouri  office.  This  office  has  the  respon- 
sibility for  one  hundred  eighty-nine  (189)  failed  savings  and  loan  institutions  en- 
compassing a  geographical  area  composed  of  twenty-one  (21)  States.  During  this 
timespan,  approximately  fifteen  hundred  (1,500)  claims  involving  failed  institutions 
have  been  investigated  by  this  office.  As  of  this  date,  this  office  has  recovered  ap- 
proximately $227  million.  Of  this  amount,  over  $10  million  in  recoveries  is  attrib- 
uted to  the  work  of  the  Criminal  Investigations  Department  of  the  Kansas  City 
office  through  its  Criminal  Restitution  Order  program.  The  Kansas  City  Office  of 
Investigations  is  a  complex  and  sophisticated  compilation  of  individual  skills.  The 
cost  of  operations,  which  can  be  verified  by  documentation,  is  only  a  small  part  of 
the  amount  recovered  as  a  result  of  the  investigations  conducted. 

I  provide  this  information  because  of  the  many  questions  raised  about  the  ability, 
quality  of  work  and  quantity  of  work  handled  by  this  office.  As  you  are  aware,  the 
Resolution  Trust  Corporation  ends  its  existence  on  December  31,  1995.  As  of  that 
date,  the  Kansas  City  Office  of  Investigations  also  ceases  to  exist.  At  that  time  the 
remaining  work  will  be  transferred  to  the  FDIC  investigative  office  in  Chicago,  Illi- 
nois. Both  offices  have  been  working  together  closely  to  ensure  that  there  is  no  lapse 
in  the  work  cycle. 

The  Investigations  Office  in  Kansas  City  has  continued  to  be  productive  and  will, 
at  year  end,  turn  over  to  the  Chicago  office  approximately  forty  (40)  claims.  All  of 
these  claims  are  Professional  Liability  Section  (PLS)  claims  except  for  a  few  bor- 
rower civil  fraud  claims.  The  total  amount  of  potential  recoveries  represented  by 
these  claims  is  in  the  $25  to  $30  million  range.  The  number  of  claims  is  mentioned 
now  to  verify  the  volume  of  work  handled  and  recoveries  obtained  by  the  Kansas 
City  office. 

It  is  also  important  to  note  that  none  of  the  remaining  claims  are  for  criminal 
investigations.  All  criminal  investigations  in  the  Kansas  City  office  have  been  com- 
pleted. The  Criminal  Investigations  Department  continues  to  provide  support  to  var- 
ious U.S.  Attorneys'  Offices  on  criminal  referrals  that  were  submitted  previously. 
This  Department,  when  asked,  continues  to  support  the  Office  of  Independent  Coun- 
sel and  the  Federal  Bureau  of  Investigation  as  they  conclude  their  investigations  of 
Madison  Guaranty  Savings  &  Loan  Association. 

Part  of  this  ongoing  investigation  concerns  itself  with  the  issues  raised  by  the  10 
criminal  referrals  submitted  by  the  Kansas  City  Office  of  Investigations. 

In  prior  interviews,  depositions,  and  House  Banking  Committee  hearings  held  in 
August  of  this  year,  information  was  given  concerning  the  unprecedented  scrutiny 
that  had  been  focused  on  the  efforts  of  preparing  the  referrals  and  the  subsequent 
review  of  referrals.  Through  this  arduous  process,  the  Kansas  City  Office  of  Inves- 
tigations has  been  subjected  to  an  alteration  of  the  work  environment  that  included 
instigation  of  special  procedures,  a  new  review  mechanism,  a  slowdown  of  informa- 
tion flow,  information  leaks,  and  for  us,  Jean  Lewis,  Lee  Ausen  and  myself,  the  un- 
certainty of  being  placed  on  administrative  leave  without  prior  notification  to  RTC 
Investigations  management  in  Washington,  DC. 

At  that  point,  the  review  of  our  work  appeared  to  be  more  than  an  effort  to  con- 
firm or  deny  our  findings.  Instead,  it  appeared  that  three  of  us  had  become  the  mes- 
sengers of  unwanted  news  and,  if  history  serves  as  a  guide,  were  often  the  targets 
of  attacks  meant  to  deflect  attention  from  the  information  the  messengers  bring. 

Since  that  time,  both  Jean  Lewis  and  Lee  Ausen  have  resigned  their  positions 
with  the  RTC.  However,  the  question  of  why  the  three  of  us  were  placed  on  adminis- 
trative leave  has  not  been  answered.  When  RTC  PLS  management  is  approached 
with  this  question,  there  are  innuendoes  and  allegations  but  no  factual  information 
has  been  presented  either  verbally  or  in  documentation  form.  If  documentation  ex- 
ists, why  has  it  not  been  released?  Requests  by  Washington,  DC  Investigations  man- 
agement have  been  met  with  the  response  that  a  document  of  this  type  does  not 
exist.  This  raises  the  issue  that  guarantees  contained  in  the  Fifth  Amendment  of 
the  U.S.  Constitution  were  violated  and  continue  to  be  violated  to  this  very  date. 

In  relation  to  the  question  concerning  placing  the  three  of  us  on  administrative 
leave,  there  are  a  number  of  other  questions  concerning  the  motivation  that  should 
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be  answered  before  the  RTC  is  dissolved  and  no  one  is  present  who  can  provide  an 
answer. 

1.  The  first  concern  relates  to  the  report  of  the  Inspector  General  of  the  RTC 
on  the  Rose  Law  Firm.  This  report  was  given  to  the  General  Counsel  of  the  RTC 
for  review  and  appropriate  action.  Nevertheless,  some  4  months  later,  there  has 
been  no  decision  forthcoming  with  regard  to  either  policy  or  employee  problems 
concerning  the  subject  matter.  The  majority  of  the  Rose  overbillings  presented  to 
the  RTC  were  processed  by  the  Kansas  City  Professional  Liability  Section.  In  ad- 
dition, this  PLS  office  knew  of  ongoing  conflicts  and  failed  to  either  notify  the 
Rose  Law  Firm  and/or  seek  corrective  action. 

2.  The  second  issue  involves  the  Pillsbury,  Madison  &  Sutro  law  firm  which 
was  reportedly  hired  to  conduct  a  civil  review  of  the  claim  potential  in  the  failed 
Madison  Guaranty  Savings  &  Loan  Association.  This  review  lasted  approximately 
18  months  at  an  estimated  cost  of  approximately  $3.5  to  $4  million.  One  small 
report  has  been  made  public  by  the  RTC  Legal  Division.  However,  the  available 
information  from  this  report  does  not  deal  with  the  civil  claim,  but  rather  covers 
information  that  was  contained  in  one  of  the  10  criminal  referrals. 

In  addition,  an  interview  list  contained  in  the  report  indicates  that  other  inter- 
views were  conducted  which  pertained  to  information  contained  in  some  of  the  re- 
maining criminal  referrals.  Is  it  possible  that  Pillsbury,  Madison  &  Sutro  were 
hired  at  taxpayer  expense  to  review  the  criminal  referrals  and  evaluate  their 
credibility?  If  so,  why,  and  to  whom  has  this  report  been  made  available?  The 
stated  reason  was  to  conduct  a  civil  review. 

Further,  it  appears  that  Pillsbury,  Madison  &  Sutro  interviewed  individuals 
that  were  of  interest  to  the  Office  of  Independent  Counsel.  Some  of  these  inter- 
views were  conducted  prior  to  the  Office  of  Independent  Counsel  conducting  their 
own  interviews.  Why  have  not  all  reports  prepared  by  Pillsbury,  Madison  &  Sutro 
for  the  RTC  Legal  Division  been  made  available  to  the  Congress  of  the  United 
States  and  to  the  Office  of  Independent  Counsel? 

3.  The  third  concern  occurred  during  1994  and  1995  when  documents  were  pro- 
vided by  the  Kansas  City  Office  of  Investigations  to  the  RTC  Legal  Division  in 
Washington,  DC  in  compliance  of  subpoenas  or  other  legitimate  requests  by  either 
the  Office  of  Independent  Counsel  or  the  House  Banking  Committee.  On  more 
than  one  occasion,  documents  submitted  did  not  arrive  at  their  final  destination 
of  either  the  Office  of  Independent  Counsel  or  the  House  Banking  Committee.  In 
all  of  these  situations,  the  documents  were  resubmitted  directly  by  the  Kansas 
City  Office  of  Investigations.  Why  did  the  RTC  Legal  Division  withhold  docu- 
ments? 

In  addition,  some  of  the  documents  cleared  by  the  RTC  Legal  Division  were  so 
heavily  redacted  that  they  could  not  be  understood.  Why  was  this  done? 

The  American  public  deserves  answers  to  these  questions.  In  its  oversight  capac- 
ity, the  Congress  of  the  United  States,  and  specifically  the  Senate  Banking  Commit- 
tee, can  ensure  that  this  information  is  forthcoming. 

The  function  of  the  RTC  Kansas  City  Office  of  Investigations  will  end  on  Decem- 
ber 31,  1995.  As  I  reflect  on  my  nearly  4  years'  involvement  with  the  Madison  inves- 
tigation, there  is  one  overriding  concern  that  comes  to  mind.  Will  career  Govern- 
ment employees  be  allowed  to  do  their  job  in  a  fair  and  impartial  manner  without 
fear  and  intimidation?  If  nothing  else  comes  out  of  the  hearings,  the  Committee 
should  guarantee  that  this  standard  is  met. 

Thank  you. 
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STATEMENT  AND  DOCUMENT 

FOR 

THE  COMMITTEE  HEARING  RECORD,  NOVEMBER  29,  1995 

Mr.  Chairman,  I  ask  that  this  document  be  put  in  the  record. 
This  unsigned  contract  was  found  at  the  Resolution  Trust 
Corporation  by  Ms.  L.  Jean  Lewis's  RTC  colleagues,  near  a  fax 
machine  used  by  Ms.  Lewis  in  Kansas  City.   The  contract  is 
between  Ms.  Lewis  and  her  lawyers  and  is  dated  July  12th,  1994. 

The  contract  reveals  how  Ms .  Jean  Lewis  and  her  lawyers  planned 
to  profit  from  the  political  climate  that  her  Whitewater- 
investigation  helped  create. 

According  to  the  contract  Ms.  Lewis  needs  to  pay  her  lawyers  -- 
if  and  only  if  --  this  is  important,  if.  Ms.  Lewis  and  her 
Whitewater  investigation  prove  notorious.   If  Ms.  Lewis  or  her 
charges  fail  to  prove  notorious,  the  chances  that  the  lawyers 
would  be  paid  greatly  diminish. 

This  means  that  Ms .  Lewis  and  her  lawyers  had  a  financial  stake 
in  her  official  work,  including  her  Whitewater  investigation, 
attaining  an  ever  higher  level  of  notoriety. 

According  to  the  contract,  Ms.  Lewis's  lawyers  may  look  to  only 
two  sources  of  payment  and  no  other. 

First,  the  lawyers  are  to  look  to  30%  of  the  profit  from  any 
"intellectual  property"  --  such  as  a  book  and  magazine  article 
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that  Ms.  Lewis  would  write  about  her  RTC  work,  her  Whitewater 
inveacigaticn,  or  her  congressional  appearances. 

Secondly,  the  lawyers  are  to  be  paid  from  sales  from  the  T-shirt 
contract  which  is  the  subject  of  my  questioning  of  Ms.  Lewis  at 
the  hearing.   Let  me  quote  from  the  portion  of  the  legal 
representation  contract  that  references  the  T-shirt  contract: 

"The  [law]  Firm  shall  receive  3%  of  all  net  royalties  and 
generated  solely  from  product  sales  utilizing  the  intellectual 
property  matter  slogan  entitled  'Boys,  I'm  Talcing  Charge  Here' 
CB.I.T.C.  H.')  or  other  copyright  derivatives  thereof..." 

This  contract  indicates  how  Ms.  Lewis  planned  to  profit  from  her 
own  official  work  and  her  Whitewater  investigation  and  utilize 
the  resulting  profits  to  pay  her  lawyers.   If  there  were  no 
profits  she  would  not  have  to  pay  her  lawyers. 

This  raises  serious  questions  about  Ms.  Lewis's  impartiality.   It 
is  highly  improper  in  our  system  --  and  I  would  assume  in  any 
system  of  government  --  for  an  investigator  to  attempt  to  profit 
from  their  own  criminal  investigation. 

In  our  system,  at  least  in  recent  times,  criminal  investigations 
have  been  considered  sacrosanct  areas  where  politics  are  to  play 
no  role . 
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Unfortunately,  I  know  that  this  standard  has  not  always  been 
adhered  to,  but  I  believe  that  the  public  has  generally  been 
opposed  to  violations  o£  that  zone  o£  impartiality. 

Consequently,  I  think  the  American  people  have  a  right  to  read 
this  contract  if  they  are  to  evaluate  Ms.  Lewis's  work. 

Senator  Barbara  Boxer 


/ll_'nA  Q7  _  ->"> 
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Hb.  Laura  J«an  Lewis 
6502  Batton  Circle  /lOl 
Shawn«8,  Kansas  66203 


Ra:   Representation  by  Butler  fc  Binion,  L.L.P. 
Dear  Kb.  Lewis: 


\ 


Butler  fc  Binion,  a  Registered  Linited  Liability  J^artnarehlp 
(the  "Finn"),  is  pleased  to  have  the  opportunity  to  represent  you 
in  connection  with  tha  matters  described  below.  The  purpbse  ot 
zhiB  letter  is  to  set  forth  the  basis  upon  which  the  Firn  will 
Lmdertake  your  representation. 


1.    6co|j<»  or  ~z 
connection  with  (i) 


Itatlon.   The  Fira  will  represent /you  in 
your  intellectual  property  aatl^rr..   (ii) 


Continuing  your  employment  as  a  Senior  Criminal  Investigator  for 
the  Reaolution  Trust  Corporation  -  Department  of  Investigations, 
and   (iil)   your   anticipated   testimony   before   Congceaa 
CongreBsional  Hearings  relating  to  your  investigation  of/  Had  - 
Guiiranty  Savings  and  Loan  Association  conducted  /while  in 
employment  of  the  Resolution  Trust  Corporation,  to  the  extent  that 
the  Firm  may  do  so  legally  and  ethically.  It  la  Bpejclf  ically 
urtderitood  that  the  Firm's  representation  of  yoU  does  not  extend  to 
or  include  the  investigation  being  conducted  by  Special  Counsel, 
Robert  ^iske,  or  any  grand  jury  testimony  related  thereto.  : 

2.  Payment  for  ProfsBsional  Servicea.  The  Finn' a  fees  for 
undertaking  this  representation  will  be  the  Firm's  customary 
charges  for  such  services,  which  charges  are  based  on  the 
prevailing  hourly  rate  for  the  attorney  or  legal  assistant 
involved.  Currently,  our  standard  hourly  rates  for  this  engagement 
vary  from  $90  to  $260  per  hour  for  our  ^awyers,  depending  on  the 
attorney  involved,  and  $40  to  $85  per  hoUr  for  our  legal 
asBifltants,  depending  on  the  legal  assistant  involved.  The 
attdrney  who  will  be  primarily  involved  in  this  engagement  and  his 
hourly  billing  rate  is  as  followai 

{  Michael  S.  Forshey,  Partner  -  $175.00 
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M«.  Laura  Joan  Lowls 
Page  2 


3.  BftlmburBament  for  Eypenaes.  In  addition,  you  will  bg 
respohBibla  for  the  payment  to  th«  rina  .  for  all  coat*, 
diaburaements,  and  e)qpeneaB  charged  in  ita  representation  of  you, 
including,  but  not  liaited  to,,  filing  feee,  publication  charge*, 
ti-avel  and  meals,  copying  charges,  telecopy  cha^goB,  computer 
i-aeaarch,  metiBenger  and  express  nail  exnenses,  long  distance 
telephone  charges  secretarial  overtime,  and  other  coits  that  the 
Finn  incurs  in  its  representation  of  you. 

4.  Billing.  Wo  contemporaneously  record  the  timA  recfuired 
to  perform  services,  and  those  time  records  are  ^enterad  into  a 
computer  that  generates  a  monthly  bill  that  the  Firm  will\tranBmic 
to  you  the  following  month.  This  billing  will  set  forth\  a  daily 
dbecription  of  the  services  randered,  together  with  identification 
^f  the  attorney  performing  the  services  and  the  amount  \of  time 
billed  for  the  services  rendered.  You  agree  to  pay  the  Firm  for 
/legal  services  and  associated  expenses  rsndered  to  you  in 
connection  with  the  representation  on  the  following  ba^ist 

I  (a)  Thirty  (301)  percent  of  all  royalties  aftej:  exjpenseB, 

I  generated  by  your  intellectual  property  matters  related, 

\  directly  or  indirectly,  to  matters  included  in  the  Scope 

\  of  Representation  shall  be  paid  to  the  rir]b  until  all 

\  invoices   rsndered   by   the   Firm   to   yov^   fir   this 

\  representation  are  paid  in  full.              ' 

/ 
(b)  After  all  invoices  rendered  by  the  Firm  t6   you  for 
this  representation  have  been  paid  in  .full,  /the  Fiz^ 
shall  receive  three  (3%)  percent  of  all^het  royaitiee  and 
\     generated  solely  from  product  salis  utilizing   the 
\     Intellectual  property  matter  slogan  entitled  "boys,  I'r 
^    \   Taking  Charge  Here"  ("B. I.T.C.H.") ,  or  other  copyrign: 
'   derivatives   thereof,   i.e. I   "Bubba...",   "Baby... 
, "Bill,..."  etc.  ' 

The  Firm  agrees  to  look  solely  to  items  (a)  and  (b)  above  for 
payment  of  it  fees  for  this  representation.  You  agree  that,  in  the 
event  you  elect  to  terminate  the  Firm's  representation,  your 
obligation  to  compensate  the  Firm  for  it  representation  of  you 
shall  continue  as  set  forth  in  items  (a)  /and  (b)  above. 

5.  Ternination  of  Repreaantation.  You  may  terminate  the 
Firm's  representation  at  any  time  for  any  reason  upon  n6tioe  to  -::. - 
Firm.  The  Firm  may,  so  long  as  it  is  ethically  able  to  do  so  an_ 
unless  a  court  orders  the  Firm  to  do  otherwise,  \ terminate  the 
Firm'*  representation  of  you  for  any  reason  upon  wrliiten  notice  to 
you.  I  Upon  the  termination  or  conclusion  of  ^  the  Firm's 
representation  of  you,  the  Fim  will,  upon  your  request ,  deliver  to 
you  the  file  tdaterisle  concerning  its  representation  lof  you.  The 
Firm,  however,  shall  be  entitled  to  retain  copies  of  any  such 
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Hb.  Laura  Jean  Levi* 
Pago  3 

file(B),  provided  that  such  retention  will  not  prajudica  you  in 
thia  repr4»«ntation. 

6.    Courae  of  Repreaentation.   The  Firn  will  ropreaent  you 

compatently,  promptly^  6hd  without  inproper  conflict!  of  Interest. 

Th«  Firm  will  keep  you  raaBonably  informed  about  the  atatua  of  the. 

rirm'a   raprae^ntatlon   of   you  and  will  prboptly  cora^jly  with 

reasonable  fequeata  for  information  from  you.  ,  The  firm  will 

explain  lagal  matters  to  you  iufflcisntly  so  that  you  aky    make 

informed  decialona  concerning  the  Flirm'e  representation  of  you. 

the  Finn  will  further  Inform  you  of  any  relevant  linitationa  \^n   the 

conduct   of   the   attorneys   in   the   Firm,   in   light   of  >  your 

expectations.     In   thle   regard,   in   addition   to   the   Texaa 

Disciplinary  Rules  of  Professional  Conduct,  the  State  Bat\Aot,,  and 

I  the  State  Bar  Rules,  the  Firm  and  all  of  the  attorneys  that 

I  combriae  it  are  subject  to  the  Texas  Lawyer's  Creed  -  A  Mandate  for 

Professionalism  promulgated  by  the  Texas  Supreme  Court,  alcop^  of 

1  which  has  been  provided  to  you  for  your  review.  ' 

I   If  this  letter  accurately  sets  forth  our  agreement, 
I  sign  the  enclosed  copy  of  this  letter  and  return  the  aignedlcopl'  to 
thel  undersigned  in  the  enclusc!  s«lf-addreeaed  etanped  Envelope 
provided  for  your  convenience. 

'  The  Firm  appreciatee  the  confidence  you  have  bestowe<!l  up6n  us 
by  retaining  us  in  this  matter.  Please  feel  free  to  cohtaot  the 
undetaigned  if  you  have  any  comments  or  questions  concetnin(^  this 

matter. 

BUTLER  i>  BINION,  A  Registered 
Limited  Liability  Partnership 


By»         ^_^ 

Michael  S.  Forahey,  Partner 


pl(taae 


LAURA    JEAN    LEWIS 


Mir00/V4\tn«igil.ttr 
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RTC 


Kansas  City  Offici 
INTEROFFICE  MEStC 


DATE: 


ffiCCT- 


ary  Davidson  C<yJ 
lEvestigator/CivU  Fraud 


#7236  -  Madison  Guaranty  Savings  and  Loan 

Little  Rock,  Arkansas 

Discussion  with  April  Brcslaw/PLS 


Orv  January  1 1,  1994,  you  requested  tha'  I  conduct  a  preliminary  investigation  into  Madison 
Gijaranty,  for  possible  Civil  Fraud  clajnis.  Procedures  for  conduaing  a  Civil  Fcaud 
:siigaiion  require  a  systematic  approach  of  gathering  information  by  reviewing  available 
doiumentaiion  and  interviewing  RTC  f>«rsonnel.  On  Janu2U7  13th  or  14th,  I  aaJJedi  the 
assigned  PLS  atiomey,  April  Brcslaw,  for  the  purpose  of  asking  whether  she  kj«w  of  any 
frauiduleni  aaivity  that  un  not  addrcs.v:d  in  the  Criminal  Referrals. 

JefoKe  I  could  ask  my  iniended  question.  Apnl  asked  if  I  was  conducting  an/nvcstigation 
i^to  Madison  Guaranry.  After  acknoulcdging  that  1  was,  she  indicated  that/what  s/ie  was 
Dut  t«)  tell  mc  was  being  staled  as  poliicly  is  she  could.  April  felt  I  shouha  know  there  arc 
sofTic  RTC  people  in  management  po'iiiions  that  would  take  a  "dim  viev^^f  me  investigating 
Madlfion  Guaranty.  She  alwi  advised  thai  I  should  be  very  careful  of-wio  I  talk  to  a^d  what 
I  say,  Mcaus^  of  the  people  x^sooaied  <*ith  Madison  Guarajii 

After  hcarhjB  ^ril's  commcni.  I  stated  that  I  had  rcadUii€-GfitimMl  Keleiials  and  was 
aware  of  the  names  assocutcd  uuh  .Mjdivin  Guaranty.  I  also  stated  that  I  was  iiiformed  of 
the  sensitivity  of  the  investigation  iniii  the  insiuuiion.  I  then  asked  the  question  of  whether 
she  knew  of  any  fraudulent  aaiviry  oihcr  than  what  is  addressed  in  the  CnrrunaJ  Referrals. 
Apnl  indicated  that  there  was  no  other  fraudulent  aaivnty  to  her  knowledge,  and  we  ended 
the  conversation. 
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MEMORANDUM 


TO:  ClarK  Walton 

FHOn:  Jean  Brennan  ^> 

DATE:  December  11,  1991 

SUBJECT:  Referral  Schedule 


The  following  schedule  will  reflect  the  revised  priorities  of  the 
.Arkansas  investigations  for  which  I  am  currently  responsible: 


7445 
210S. 
710-; 
7370 
7247 
7267 
6909 
70140 
70B8 
6910 
7236 
7246 
7  4  2.3 


y 


FFSL/Paragould 
Savers/Little  Rock 
Capital/Little  Rock 
First  Fed/Little  Rock 
First  An. /Fayetteville 
First  Fed/Fayetteville 
Home  Fed/Mountain  Home 
1st  State/Mountain  Home 
Landmark/Hot  Springs 
First  Fed/Malvern 
Madison/Little  Rock 
Commonwealth /Osceola 
Texarkana  Fed/Texarkana 


09/01/91 
01/01/92 
02/01/92 
03/01/92 
04/01/92 
05/01/92 
06/01/92 
07/01/92 
08/01/92 
09/01/92 
10/01/92 
11/01/92 
12/01/92 


\12/31i/91 
0 1  /  3  ly  9  2 
02/28/9  2 
03/31/92 
04/3  0/9  2 
05/31/19  2 
06/30/|92 
07/31/(92 
08/31/192 
09/30/92 
10/01/92 
11/30/92 
12/31/92 


Stev^e  Irons,  FBI,  Little  Rock,  requested  that  Savers  and/Capital  be 
reviewed  during  the  first  quarter  of  1992,  which  would  assist  in 
their  investigative  efforts  and  possibly  provide  additional 
information  regarding  Del  Chandler,  who  will  probably  be  ihdicted 
this  month.  In  addition,  the  investigation  of  Savers  will  show 
LcuiS  G.  Reese  to  be  a  player  in  several  loans,  and  SA  Irons 
suggested-  that  the  Eastern  and  Western  districts  could  create  a 
coiiaboratiye  effort  on  the  investigation  of  Reese,  who  .i^  in 
several  of  the  Arkansas  institutions.  '  Reese's  attorney,  Ross 
Nabatoff,  '  has  contacted  the  US  Attorney  for  both  Arkansas 
districts,  wanting  to  include  Arkansas  in  Reese's  prior  plea 
agreement;  both  USA's  declined,  and  the  Arkansas  FBI  has  expressed 
an  interest  in  pursuing  Reese  through  First  Ajnerica,  Savers,  and 
jahy  other  institutions  where  there  are  indications  of  his 
iinvclvement . 
i 

jl  have  rescheduled  the  further  investigation  of  t'irst  America/Ft. 
|Smith  for  April,  predominantly  due  to  the  fact  that  SA  Mark 
Grisham,  FBI,  Fayetteville,  has  advised  me  that  his  efforts  have 
been  redirected,  by  his  supervisor  and  the  US  Attorney,  ■toward 
another  Fayetteville  bank  failure  which  will  be  concluded  by  the 
end  of  JMarch  1992.  At  that  point,  he  will  be  prepared\ to  refocus 
on  the  jFirst  America  investigation  involving  Louis  G.  Reese  a^nd  8 
other  Suspects. 
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9/1S/92 


Jean  Lewis,  RTC,  was  in  office  today  for  Kell  meeting  with  STOLL, 
HARRIS,  CALHOUN,  HALL.   Prior  to  she  asked  me  what: ^status  of 
MADISON  was.   Told  her  not  decided,  but  meeting  sc^edulT&Ei- 

After  her  meeting  she  waTted.  for  me.   She  again  asked  for  status 
and  was  toid  she  would  have  tb-^sk  USA.   She  advised  her  boss, 
Richards  lorrio,  kept  asking  her  to  try  to  find  out  what  we  were 
doing.   I  reminded^pr  -of  .^^nsitivity  and  that,  even  if  USA 
decided  to  go  forward,  these "~cn>ses  took  longer  than  a  month  to 
determine  what  was  there.   She  advised  e-veryone  above  her  in  RTC 
was  aware  of  referral.  X.    X 
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surpasses  zr.a-  of  cur  mcsz  aszuce  pcli-iciar.s  (  "C-=n.-ifer  w: 

iver  slac"  w^z'r.   thit  womd." "  •  •  •  cr^zz'r.    z'r.e    iliuszricus  C-cve: 

Clir.cor.  I   Everybccy  ir.  Arkansas  knows  he  did,   "he  1^_ 
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L'r.;:f-  Siatr-j  A'.'.crr.f. 


Ess:e'r  D<JT?:.~:  o/.-!/ 


/>aj'  J'/. 


'  djj  i::"! 


Mr.  Den  Pettus' 
Special  Agent  in  Charge 
Federal  Bureau  of  Investiraticr 
/2  Financial  Center,  Suite  2C0 
Little  Rock,  A.R   7::il 


Cctcfcer  16,  r9-?LI 
(dictated  10-14-?: 


Re: 


RTC   Referral  Nc .  CCCC4 


Cear  M-r .  Pett-:s: 


sec 
dec 


This  is  a  : 
end  review  o: 
u=ents. 


llc-"-r  te  ry  previeus  reeting 
t>.e  aecve  referenced  referral 


ycu  and  =y 
suercrtinc 


aire 
ref 

not 
deu 
all 
can 
int 
tha 


:  fu- 


,e  fire  we  set, 
ure  presecuticns 


explained  to  ycu  sy  sericus^eservaticns 

of  the  individuals  ipvclved  in  the 

J*y  evaluation  of  the  referral  indis^rtes  that  there  rs 

a  F-=secut~itle.  case  capable  of  being  ; ■"•"-'  fcpyr"^  •»  -mrp.»>-in 

bt  against  any' of  the  witnesses.  While  participation  of  sc=e  or 
of  these  witnesses  certainly  suggests  poor  judgment,  possible 
flicts  of  interest  or  ethical  infractions,  proving  specific 
ent  -or  )cnowing  criainal  conduct  would  be  a  pro*«$utorial  burde.n 
t  coui'd.  not  be  carried  beyond  a  reasonable  d'subt.  ~-~-v^^^^ 

The  only^allegations  having  any  credibility  wcrthyNsf  possible 
deliberation  f or^investigation  exists  against  Mr.  and  Mrs>s^McDo\jgal 
and  Lisa  Anspa^:g>i^  £ven  these  allegations,  combined  with  Mr. 
McOougal's  previsus^acquittal,  his  present  nental  state  along  with 
no  prospect  of  recove^ng  lost  mcnies  fron  the  Institution  have 
serious  negative  atCj^bvj-Ces  for  a  successful  prosecution  of  these 
insiders.  \.  ^\  / 

I  \\  •/ 

I  !aa  now  advised  that  ^ou  ri^ve  been  ordered  to  do  an  ymaediate 

review 'to  deteraine  if  an  irrtest^ation  is  warranted.  ^As  part  o.f 

sase,  you  are  required  to  send  a  ^ro5.pective  proposal  for  such 

investigation,  by  Friday,  October'Me,  19921   Such  TTTT^rder  does  not 

apply  to  this  office.  \^^^  ^0-0  -im/^ 

However,  ^I  do  believe  it  night  be  he-i-p.ful  to  reiterA^tra  what  I 
have  tai<vou  previously.   Neither  I  perscnTl-tT — mrr  this  office 
will  partici"pa,te^in  any  phase  of  such  an  investigation  regarding 
the  above  ref er^a-i.-.pricr  to  Novenber  3,  1992.   You  nay  corjsunicate 
this  orally  to  officials  of  the  F3I  or  ycu 
this  part  of  your  report. 


FB 


e   F3I   or  ycu  should 
I-OOOOIOOCL    ^ 


hculd   L^^.;..tree   s^>saj^e 


Ll '".  ; 
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Cc: 


Pace 


While  I  do  net  i  r.  -  *  "j^^^j- ~  Ha- ■ --■» -g___rj-a  wcr>c  of  RTC,  I  =us: 
opine  t.nac  after  suc.^^a^tapse  oi  tize  t-le  Lns^-sience  for  OT'^^nc-/ 


t-^is  case  appears^'tc  sug:;est  an  intentional  oc^  unintanticnal 
atte=?c  to  inter-/ere  int=  t.'".a  political  process  of^tJ-.a  upco:i.-.q 
presidential  election.  You  and  I  )cncv  in  investications  of  t.'-.is 
type,  tJ-.a  first  steps,  sue.*:  as  issuance  of  grand  jury  sutpcera  fcr 
records,  will  lead  to  aedia  and  put  lie  inquiries  of  aatters  t.'-.at 
are  subject  to  absolute  privacy.  T/en  aedia  questions  atout  sue", 
an  i.nvestigation  in  today's  acderr.  political  cliaata  all  too  cfta.-. 
puiiicly  purports  to  'lecitiaiia  what  can't  fc«  proven.' 

For  ae  personally  to  participate  in  an  i.-.vestication  tiat  I 
Jcr.cv  will  or  could  easily  lead  to  t.'ie  atcve  scenario  and  to  t.'-.a 
pcssiile  denial  of  riq.^ts  due  to  t^.e  taroets,  sut-ects,  vit.-essas 
or  def  e.ndants  is  i.-.appropriata .  I  telieva  it  aaounts  to 
prosecutorial  aisconduct  and  violates  t.".a  aost  tasic  f'^-.daae.-.tal 
rule  of  Cepartzent  of  Justice  policy.  I  cannot  be  a  party  to  sue", 
actio.-.s-  and  telieve  t.'tat  sue.*",  wculd  be  detriaental. '  to  tJ-.e 
Depar-rer.t  cf  Justice,  Fsl,  t.'iis  office  and  to  t.'-.e  Fresid'ent  of  t.'-.e 
United  Sfates. 


In  due^cia«,  I  will  be  happy  to  aee* 
Laitad   exaaiaatio.-.   a.-.d  possibility  cf 


discuss 
■s — a~ 

.legations    reqardi.-.g   Mr.    and  ."Irs.    McCougal    and  Ms.    Anspaugh. 
t_**.e    eve.nt    I   conclude    c'tat   their  case    should   be   declined,    which 

possibility,      the     DCJ     can     certain 
■taent    of~~:?sis^ice    perso.-..-. 
".d    "pTAsecit^on    of    t; 
case.  \ 


t.his 


point     is     a     distinc: 
overriH^t.hat   decision    and   coaait   Cecarta 
and    resources    to    both,    the    investigation 


\ 


For  youz^  in-f oraation,  i.-.  the  event  I  receive  any  press  ingui 
froa  any  source^whatsoever  I  aa  going  to  refer  th.ea.  to  t 
supervisory   offici^J.3   in   the   "apartaent   cf   Justica 
Resolution  Tr-ust  Corpcratio 


a.-.d/or 


TJaank   you. 


Best   Regards, 


•>^^^/.^-^^.      <^lv<Xl.^ 


iAAlZS    A.     BAKXS  / 

Un-i-ted    States    Attorney.' 


CAS :  bv 


Floyd  Mac  Dcdson 
Executive  Assistant 


L'.S.  Attor: 


F3i-oooc:oo: 
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6502    Barton   Circle,    jflOl 
Shawnee,    ICansas      66203 
Novanib«r   22,    1993 


LaJcaaCceat: 

3846   Digbt   Avenue   South 

HinneepoXia,    Minneeota      55406 

Attention:      Mile*   Jacob 

Hsy  Hllaal 

In  accordance  with  our  conversation  o£  Thursday,  Hovember  18,  1993,  enclosed  is 
a  sample  copyrighted  T-ahirt  for  your  review  and  conaideration.  l£  your  company 
decarmlnea  that  thia  concept  la  suitable  to  your  product  llnaa,  licenolaq  ia 
available  for  this,  and  sioiilar  copyrights  as  noted  below. 

ra  addition  to  the  "Boys,  I'm  Talcing  Charge  Here"  concept  (to  which  i 
affactionataly  rorar  as  tha  2aat  Coast  Bitch),  the  following  have  also  b«ea 
copyrighted,  and  are  available: 

•  The  TaxaaJBitch  "Bubba,  I'm  Taking  Charge  Hara" 

•  The  Caliiornia  Bitch  "Baby,  I'ro-like,  Taking  Charge  Here." 
and  last,  but  certainlv  not  leaot, 

•  The  Preaidencial  Bitch        'Bill, 

I've  "Talcen  Charge. 

Hillary- 
Having  been  a  member  of  the  Hational  Asaociacion  of  Female  Szacutives  (HAPS)  for 
se^erai  years,  ,a  numberi  of  nry  contomporariaa,  all  profesaional  and/or  para- 
professional  fenalea,  have  found  this  concept  to  be  outrageously  funny,  as  well 
as  reflective  of  theix  thinking,  and  have  urged  me  to  market  tha  idea  through  T- 
shlrta,  bumper  stickers, |  coCfaa  muga,  etc.  Hy  associates  who  are  professional 
women  in  the  "Good  'Ol  Boy"  statoa  (i.e.,  Texas  and  the  southwest),  have  pleaded 

for  the  opportunity  to  express  their  opinions  with  a  'Bubba "  T-ahirt.   Tha 

political  concept  was  an  loutgrowth  of  the  original  idea,  and  I  suspect  will  have 
a  strong  narket,  given  the  current  political  climate. 

Should  you  have  further  'Interest 'in  discuaslng  any  of  the  above,  please  don't 
tiesitate  t?o  contact  ma  at  my  office  number  (816)  968-7237  between  6:30  a.s.  and 
5sl5  p.m. 7  CSX,  |Or  at  myl  home  number  (913)  962-9193  after  6:00  p.m.,  CST. 

I  certainly  an joyed  viaitiing  with  y  )u.on  the  phone, |  and  I  look  fouard  to  hearing 
from  you  in  the /near  future!  ' 

Cordially, 


C^u^^ibJU^ 


L.  Jean  Lewis 
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INVESTIGATION  OF  WHITEWATER 

DEVELOPMENT  CORPORATION 

AND  RELATED  MATTERS 


THURSDAY,  NOVEMBER  30,  1995 

U.S.  Senate, 
Committee  on  Banking,  Housing,  and  Urban  Affairs, 

Special  Committee  to  Investigate  Whitewater 
Development  Corporation  and  Related  Matters, 

Washington,  DC. 
The  Committee  met  at  10:15  a.m.,  in  room  216  of  the  Hart  Sen- 
ate Office  Building,  Senator  Alfonse  M.  D'Amato  (Chairman  of  the 
Committee)  presiding. 

OPENING  COMMENTS  OF  CHAIRMAN  ALFONSE  M.  D'AMATO 

The  Chairman.  Would  you  all  stand  for  the  purposes  of  taking 
the  oath. 

[Whereupon,  Julie  Yanda,  Karen  Carmichael,  and  April  Breslaw 
were  called  as  witnesses  and,  having  first  been  duly  sworn,  were 
examined  and  testified  as  follows:] 

The  Chairman.  Please  be  seated.  Before  we  take  the  statements 
or  testimony  from  the  witnesses,  you  may  have  written  statements 
or  want  to  make  a  statement.  I'm  going  to  turn  to  Mr.  Chertoff  as 
it  relates  to  Committee  business. 

Mr.  Chertoff.  Thank  you,  Mr.  Chairman. 

Mr.  Chairman,  I  wanted  to  report  on  some  information  we  re- 
ceived late  yesterday  from  the  White  House  in  our  continuing  effort 
to  obtain  evidence  about  the  events  of  the  period  of  time  during  the 
week  after  Vincent  Foster  died.  In  particular,  Mr.  Chairman,  I 
think  the  Committee  will  recall  that,  in  the  last  appearance  that 
we  had  from  Margaret  Williams,  who  is  the  Chief  of  Staff  to  the 
First  Lady,  and  from  Susan  Thomases,  Mrs.  Clinton's  friend,  Ms. 
Thomases  was  asked  about  a  visit  she  had  made  on  the  Tuesday 
after  Mr.  Foster's  death  which  was  the  day  in  which  the  documents 
that  had  been  taken  up  to  the  residence  were  removed  over  to  Wil- 
liams &  Connolly. 

What  the  record  at  that  time  that  we  had  indicated  was  that  on 
Monday,  which  was  the  Monday  which  there  was  some  testimony 
that  the  torn-up  note  was  found,  Ms.  Thomases  had  been  called  by 
the  White  House  even  before  the  President  was  notified  and  told 
about  the  content  of  the  note.  She  then  testified  in  her  appearance 
that  she  had  come  down  the  next  day,  which  was  not  her  usual 
day.  We  had  records  that  indicated  that  she  was  in  the  White 
House  during  the  afternoon  for  some  period  of  time.  She  was  un- 
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able  to  recall  at  that  time  where  she  was  in  the  White  House  or 
what  she  was  doing. 

What  we  did  know,  as  of  a  couple  of  weeks  ago,  was  that  during 
that  same  Tuesday  that  Ms.  Thomases  was  at  the  White  House, 
the  President's  personal  lawyer,  Mr.  Barnett,  came  over  and  saw 
Ms.  Williams,  and  the  two  of  them  discussed  with  Mrs.  Clinton  the 
movement  of  the  documents  out  of  the  residence  to  Williams  & 
Connolly. 

Yesterday,  we  received  the  records  of  the  actual  movements  with- 
in the  White  House  of  Ms.  Williams,  Mr.  Barnett,  and  Ms. 
Thomases.  We  are  going  to  put  these  records  up  on  the  screen,  if 
I  can  just  for  a  second.  What  they  disclose — and  when  we  get  Ms. 
Thomases  back  perhaps  for  another  part  of  the  hearing,  we  will 
pursue  this — what  they  disclose  is  that  on  that  Tuesday,  Ms. 
Thomases  arrived  at  the  White  House  within  10  minutes  after  Mr. 
Barnett  arrived  and  both  of  them  went  up  to  the  second  floor  of  the 
White  House. 

Of  course,  we  know  from  Ms.  Williams'  testimony  that  Ms.  Wil- 
liams was  up  there  with  Mr.  Barnett  as  well.  What  the  record  also 
discloses  is  that  Ms.  Thomases  and  Mr.  Barnett  spent  an  hour  and 
a  half  up  on  the  second  floor,  and  they  both  came  down,  Mr. 
Barnett  at  4:30  p.m.  and  Ms.  Thomases  at  4:31  p.m. 

Obviously,  that  may  serve  to  stimulate  Ms.  Thomases'  memory 
that  she  was  in  fact  there,  meeting  with  Mr.  Barnett,  Ms.  Wil- 
liams, and  Mrs.  Clinton,  discussing  the  movement  of  the  docu- 
ments over  to  the  residence,  and  perhaps  other  things  as  well. 

The  other  interesting  thing  disclosed  by  the  records  has  to  do 
with  Diane  Blair,  who  is  the  wife  of  James  Blair,  the  General 
Counsel  of  Tysons  Food,  from  whom  we  heard  testimony  early  in 
the  week.  And  just  to  refresh  your  recollection,  that  testimony  re- 
lated to  a  conversation  that  Mr.  Lindsey  had  with  Jim  Blair  when 
he  was  trying  to  ascertain  information  concerning  the  progress  of 
this  investigation  in  Arkansas. 

What  the  record  discloses  is  that  Diane  Blair  was  also  present 
in  the  residence  on  the  same  day,  the  27th.  She  was  on  the  third 
floor,  and  I  think  the  record  discloses,  she  came  down  at  approxi- 
mately 4:30  p.m. — she  went  up  at  4:19  p.m.  and  she  came  down  at 
4:34  p.m.,  went  back  and  forth  on  that  day. 

What's  interesting  about  that,  Mr.  Chairman,  is  that  it  correlates 
with  certain  telephone  records,  which  we  have  been  also  addressing 
over  the  last  few  weeks,  that  have  to  do  with  calls  that  Mrs.  Clin- 
ton made  during  the  period  of  time  after  Mr.  Foster  died.  One  of 
those  telephone  calls,  as  you  will  recall,  went  to  Maggie  Williams, 
one  of  those  calls  went  to  Susan  Thomases.  The  record  also  dis- 
closed that,  at  10:30  a.m.  the  next  morning,  a  call  was  made  to 
Diane  Blair  by  Mrs.  Clinton  at  the  place  she  was  staying  in  Cali- 
fornia. 

Now,  there  remains  one  missing  piece  with  respect  to  the  tele- 
phone calls  on  the  night  of  Mr.  Foster's  death,  and  that  is  a  call 
to  a  number,  202-628-7087.  We  have  tried  very,  very  hard  to  find 
out  who  Mrs.  Clinton  called  on  that  night  and  spoke  to  for  approxi- 
mately 10  minutes.  I  believe  that  Mr.  Fabiani  had  indicated  pub- 
licly that  the  White  House  was  looking  into  the  call. 
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I  would  submit  for  the  record  a  letter  dated  November  28,  from 
the  phone  company,  confirming  that,  "After  an  additional  review  of 
our  records,  we  are  still  unable  to  identify  the  persons  or  entity 
and  the  address  assigned  to  this  telephone  number  in  July  1993. 
We  have  also  confirmed  that  this  was  not  a  number  used  by  our 
cellular  affiliate.  Bell  Atlantic  Mobile,  during  the  same  time  pe- 
riod." 

When  you  put  all  of  this  together,  we  have  exhausted  every  alter- 
native means  of  finding  out  who  was  called  on  that  night  by  Mrs. 
Clinton,  except  for  propounding  the  question  to  Mrs.  Clinton  her- 
self. As  a  consequence,  I  have  prepared  and  submitted  to  the  Com- 
mittee for  its  consideration  four  interrogatories  or  four  questions 
which,  under  the  Resolution,  the  Committee  may  require  to  be  pro- 
pounded under  oath.  Let  me  read  them  to  the  Committee. 

The  interrogatories  read  as  follows:  "Please  answer  the  following 
questions  under  oath,  under  pains  of  perjury  and  contempt,  and  to 
the  best  of  your  recollection,  information,  and  belief.  Please  have 
your  answers  notarized  by  a  qualified  notary  public. 

"Question  1:  Did  you  call  the  telephone  number  202-628-7087 
from  the  Rodham  residence  in  Little  Rock,  Arkansas  at  10:41  p.m. 
Central  Daylight  Time  on  July  20,  1993? 

"Question  2:  If  the  answer  to  question  1  is  no,  who  called  the 
telephone  number  202-628-7087  from  the  Rodham  residence  in 
Little  Rock,  Arkansas  at  10:41  p.m.  Central  Daylight  Time  on  July 
20,  1993?" 

All  these  questions  can  obviously  have  an  I  don't  know  answer, 
yes,  no,  or  I  don't  know. 

"Question  3:  To  whom  did  you  or  the  party  identified  in  the  an- 
swer to  question  number  2  speak  at  the  telephone  number  202- 
628-7087  for  10  minutes  beginning  at  10:41  p.m.  Central  Daylight 
Time  on  July  20,  1993?" 

And  finally,  "Question  4:  What  is  the  identity  and  address  of  all 
persons,  corporations,  or  entities  registered  or  having  access  to  the 
telephone  number  202-628-7087  on  July  20,  1993?" 

Obviously,  Mr.  Chairman,  as  you  point  out,  as  with  any  ques- 
tions that  are  put  to  a  witness,  if  the  witness  does  not  know  the 
answer,  the  witness  may  so  state.  We  have  had  copies  of  these 
passed  out. 

The  Chairman.  Senator  Sarbanes,  my  inclination  is  to  go  for- 
ward and  send  this  request  to  Mrs.  Clinton. 

OPENING  COMMENTS  OF  SENATOR  PAUL  S.  SARBANES 

Senator  Sarbanes.  Well,  Mr.  Chairman,  this  is  the  first  I  have 
seen  of  it,  and  I 

The  Chairman.  That's  not  unusual  these  days. 

Senator  Sarbanes.  Perhaps  we  should  go  ahead  and  do  this,  but 
I  think  we  ought  to  have  some  consultation,  and  particularly,  with 
respect  to  how  far  down  this  interrogatory  path  we  intend  to  pro- 
ceed. 

The  Chairman.  Here  is  what  I  would  suggest.  We  will  proceed 
with  these  witnesses,  and  before  noon  or  certainly  in  the  early 
afternoon,  we  will  come  to  a  decision. 
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My  inclination  is  to  press  for  them.  If  there  is  anything  that  you 
would  like  to  add,  or  there  is  any  change  you  want  to  suggest,  we 
will  leave  that  to  Counsel. 

Senator  BENNETT.  Mr.  Chairman. 

The  Chairman.  Senator  Bennett. 

OPENING  COMMENTS  OF  SENATOR  ROBERT  F.  BENNETT 

Senator  Bennett.  I  find  these  revelations  this  morning  interest- 
ing. Is  there  any  intent  to  call  Mr.  Barnett  before  the  Committee 
to  see  if  his  memory  of  what  may  or  may  not  have  taken  place  at 
the  meeting  that  is  suggested  by  these  entry  logs  is  any  better  than 
anybody  else's  memory? 

The  Chairman.  I  have  discussed  this  with  Counsel,  Mr.  Chertoff, 
today.  I  believe  Mr.  Barnett  should  be  asked  to  come  and  he  should 
be  deposed.  My  intention  is  that  we  should  bring  Ms.  Thomases 
back  in  light  of  further  documentation  and  see  if  now  she  still  can't 
recall  who  she  spoke  to,  given  their  testimony.  We'll  give  her  an 
opportunity  to  look,  and  I'm  sure  she  probably  has  already  seen 
this  information. 

Senator  Bennett.  If  that  is  the  case,  Mr.  Chairman,  and  Ms. 
Thomases  does  return,  I  would  think  it  would  be  well  for  us  to  ask 
Mr.  Barnett  to  come  along  with  her  and  sit  on  the  same  panel  so 
that  perhaps  their  memories  can  refresh  each  other. 

The  Chairman.  I  agree.  I  think  some  of  the  other  people  who 
have  had  memory  losses  too,  and  who  were  making  phone  calls  and 
don't  recall  why  or  how,  but  that's — I  think  it's  safe  to  assume  that 
we  will  schedule  them  and  have  them  brought  back. 

Senator  Faircloth.  Mr.  Chairman. 

The  Chairman.  Yes,  Senator  Faircloth. 

OPENING  COMMENTS  OF  SENATOR  LAUGH  FAIRCLOTH 

Senator  FAIRCLOTH.  I  was  tied  up  earlier  this  morning  and  I  did 
not  get  the  first  part  of  the  hearing. 

The  Chairman.  You  didn't  miss  an5dhing  except  Counsel's  rec- 
ommendation that  we  send  interrogatories  to  Hillary  Rodham  Clin- 
ton to  answer  these  various  questions  as  it  relates  to  the  telephone 
number  202-628-7087. 

Senator  Faircloth.  Mr.  Chairman,  I  totally  agree  with  the  inter- 
rogatories, and  I  think  that  our  Counsel  is  maybe  following  the 
proper  direction  here,  but  why  not  bring  Mrs.  Clinton?  That  is  a 
question  that  keeps  coming  up,  and  I  see  no — the  interrogatory  is 
fine,  but  is  there  some  reason  why  she  simply  can't  come  down 
here  and  speak  for  herself  and  tell  us  what's  going  on  and  what 
went  on,  and  not  have  to  go  back  and  forth  with  paperwork? 

It  was  suggested  yesterday  by  Ms.  Lewis,  and  we  have  seen 
these  conflicting  testimonies  among  her  very  closest  advisers  and 
friends,  and  I  think  it  would  be  befitting  on  her  and  I  think  she 
would  want  to  come  and  very  simply  tell  us  what  happened,  plain, 
simple  English  language  and  cut  out  all  the  confusion  that  has 
mounted  here  and  seems  to  be  mounting  at  a  rather  rapid  rate  now 
that  we're  going  back  to  her  again  with  interrogatories. 

The  Chairman.  Again,  I  am  not  prepared  to  entertain  that  at 
this  time,  but  I  certainly  understand  the  nature  of  my  friend  and 
colleague  Senator  Faircloth's  request,  but  at  this  time  it's  my  incli- 
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nation  to  go  forward  with  the  interrogatories,  make  whatever 
changes  might  be  necessary  and  send  them  out  today.  I'm  not  pre- 
pared to  go  any  further. 

Before  we  move  on  to  the  Committee's  business,  I  want  to  give 
an  update  on  the  status  of  Jean  Lewis,  who  testified  before  the 
Committee  yesterday.  As  most  people  I'm  sure  are  aware,  during 
the  examination  of  Ms.  Lewis  in  the  afternoon,  she  became  ill.  I 
have  been  advised  by  her  attorney  that  she  was  admitted  to  an 
area  hospital.  She  remains  there  undergoing  tests.  She  did  have 
very  high  blood  pressure,  and  she  does  have  a  problem  with  high 
blood  pressure.  We  certainly  hope  that  she  makes  a  speedy  recov- 
ery. So  for  obvious  reasons,  we  will  move  on  to  the  other  witnesses. 

At  this  time,  may  I  ask  any  of  the  witnesses  who  have  state- 
ments and  would  like  to  give  them,  we  would  be  ready  to  receive 
them. 

Ms.  Yanda. 

SWORN  TESTIMONY  OF  JULIE  F.  YANDA 

SENIOR  COUNSEL,  PROFESSIONAL  LIABILITY  SECTION 

RTC,  KANSAS  CITY,  MISSOURI 

Ms.  Yanda.  Mr.  Chairman  and  Members  of  this  Committee,  it 
gives  me  no  pleasure  to  be  before  you  today.  My  presence  can  only 
be  to  address  allegations  that  would  be  libelous  if  they  were  not  so 
ludicrous.  Let  me  state  clearly  and  without  qualification,  I  have 
never  been  a  part  of  any  conspiracy  to  obstruct,  hamper,  and  ma- 
nipulate the  results  of  the  investigation  into  Madison  Guaranty 
Savings  &  Loan,  or  any  other  investigation. 

Rather,  I  have  always  sought  to  carry  out  my  official  duties  with 
the  professionalism  and  commitment  that  the  American  people 
rightfully  expect  of  public  employees.  It  is  the  same  professionalism 
and  commitment  to  my  clients  that  I  have  sought  to  maintain 
throughout  my  16  years  of  legal  practice. 

The  facts  surrounding  the  legal  review  in  October  1993,  of  nine 
criminal  referrals  relating  to  Madison  Guaranty  Savings  &  Loan 
are  relatively  simple  and  are  not  open  to  credible  debate.  When  I 
learned  in  late  September  1993,  that  these  criminal  referrals  had 
been  completed  by  the  investigations  unit,  I  requested  copies  of  the 
referrals  in  order  for  my  lawyers  to  conduct  a  legal  review.  The 
basis  for  my  request  was  an  RTC  policy  directive  dated  June  17, 
1993,  on  the  subject  of  criminal  referrals. 

Paragraph  1  of  that  directive  explained  that  its  purpose  was  to 
consolidate  instructions  and  guidance  on  making  criminal  referrals 
to  the  U.S.  Department  of  Justice  and  other  agencies. 

Paragraph  2  of  that  directive,  entitled  "policy,"  stated  that,  "Ex- 
cept in  rare  circumstances,  criminal  referrals  shall  be  reviewed  by 
RTC  Investigations  and  Legal  Division  Criminal  Coordinators  be- 
fore they  are  delivered  to  the  U.S.  Attorney  and  the  FBI  or  other 
investigative  agencies.  RTC  criminal  coordinators  shall  make  cer- 
tain that  all  required  and  support  documents  are  provided."  I  acted 
consistently  with  this  policy  directive. 

In  September  1993,  the  Legal  Division  Criminal  Coordinator  for 
the  Kansas  City  office  was  Karen  Carmichael,  an  attorney  in  my 
Section  who  had  previously  served  as  the  Criminal  Coordinator  in 
Tulsa,  Oklahoma.  The  unambiguous  language  of  the  June  17  direc- 
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tive  required  that  she  review  any  criminal  referrals  before  they 
were  delivered  to  the  U.S.  Attorney  or  the  FBI. 

To  help  her  conduct  the  required  review  of  the  Madison  referrals, 
I  assigned  Philip  Adams,  an  experienced  former  Federal  prosecutor 
who  served  on  the  Department  of  Justice  Organized  Crime  Strike 
Force  in  Kansas  City,  Missouri.  Mr.  Adams  obtained  copies  of  the 
Madison  criminal  referrals  from  the  investigations  unit  late  in  the 
afternoon  of  Friday,  September  24,  1993.  The  copies  he  received, 
however,  did  not  include  exhibits  or  supporting  documentation, 
without  which  any  meaningful  review  was  impossible.  Ms.  Car- 
michael  and  Mr.  Adams  did  not  receive  those  additional  documents 
until  Wednesday,  September  29,  1993. 

Nevertheless,  these  two  dedicated  professionals  succeeded  in 
completing  a  quality  review  of  the  nine  referrals  by  Friday,  October 
8,  raising  issues  and  concerns  that  merited  consideration  before  the 
referrals  were  sent  to  the  U.S.  Attorney.  Those  issues  and  concerns 
ranged  from  factual,  such  as  whether  a  named  suspect  was  still 
alive — she  was  not — to  analytical,  such  as  why  individuals  were 
named  as  suspects  when,  on  the  face  of  the  supporting  documents, 
those  individuals  appeared  to  be  the  victims  of  fraud,  rather  than 
the  perpetrators. 

I  went  over  the  review  with  Ms.  Carmichael  and  Mr.  Adams  on 
October  8,  making  relatively  minor  suggestions  aimed  at  improving 
the  quality  of  the  review  itself.  When  they  provided  a  draft  that  I 
considered  satisfactory,  I  immediately  transmitted  it  by  E-mail  to 
individuals  in  investigations  and  in  my  chain  of  supervision. 

Far  from  wanting  to  obstruct  these  referrals,  the  only  goal  that 
my  attorneys  and  I  hoped  to  achieve  by  conducting  the  legal  review 
was  to  raise  issues  and  concerns  that,  if  addressed,  would  make  the 
referrals  clearer,  more  legally  sound,  and  in  general,  a  better  prod- 
uct more  likely  to  be  acted  upon  by  the  U.S.  Attorney  and  the  FBI. 
I  honestly  do  not  believe,  for  example,  that  it  is  in  the  interest  of 
the  RTC  for  its  investigators  to  recommend  to  the  U.S.  Attorney 
and  the  FBI  that  they  conduct  a  criminal  investigation  of  a  dead 
person. 

Others  have  charged,  and  I  use  that  term  advisedly,  that  the 
legal  review  of  the  Madison  referrals  was  unprecedented.  The  fact 
is  that  from  the  issuance  of  the  June  17,  1993  directive  until  Sep- 
tember 22,  1993,  when  I  learned  that  the  Madison  referrals  were 
ready  for  delivery  to  the  U.S.  Attorney  and  the  FBI,  I  was  not  pro- 
vided any  other  referral  for  legal  review,  nor  was  I  informed  of  the 
existence  of  any  completed  criminal  referrals. 

Thus,  the  review  of  the  Madison  referrals  was  unprecedented, 
only  in  the  unremarkable  sense  that  they  were  the  first  ones  made 
available  to  my  lawyers  and  me  in  order  for  such  a  review  to  occur. 
I  assure  you  that  if  previous  referrals  had  been  provided  for  re- 
view, they  would  have  received  the  same  professional  analysis  that 
Ms.  Carmichael  and  Mr.  Adams  applied  to  the  Madison  referrals, 
and  that  attorneys  in  my  Section  have  applied  to  every  referral 
that  we  have  received  since  September  1993. 

Mr.  Chairman,  I  do  not  deserve  to  have  my  integrity  and  my  pro- 
fessionalism publicly  questioned,  nor  do  Ms.  Carmichael  and  Mr. 
Adams  deserve  to  have  their  integrity  and  professionalism  publicly 
questioned.  At  all  times  and  in  all  regards,  Ms.  Carmichael,  Mr. 
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Adams,  and  I  acted  in  accordance  with  RTC  policy  directives  and 
to  the  best  of  our  professional  abilities.  We  would  have  acted  no 
differently  had  the  criminal  referrals  in  question  dealt  with  some 
savings  institution  other  than  Madison.  It  simply  made  no  dif- 
ference to  us. 

Let  me  say  in  conclusion  that  I  am  proud  of  the  opportunity  I 
have  had  at  the  RTC  to  serve  the  American  public.  I  am  also  proud 
of  the  jobs  that  my  colleagues  and  I  have  done  under  circumstances 
that  have  often  been  extraordinarily  trying.  Attorneys  and  outside 
counsel  under  my  supervision  have  succeeded  in  recouping  some 
$200  million  for  American  taxpayers  from  individuals  and  entities 
whose  actions  contributed  to  the  savings  and  loan  crisis.  But  being 
required  to  answer  in  such  a  public  way,  baseless  and  irresponsible 
allegations  that  I  obstructed  the  Madison  referrals  is  an  unjustifi- 
ably high  price  to  pay  for  my  service. 

The  Chairman.  Ms.  Carmichael,  do  you  have  a  statement? 

SWORN  TESTIMONY  OF  KAREN  CARMICHAEL 

SENIOR  ATTORNEY,  PROFESSIONAL  LIABILITY  SECTION 

RTC,  KANSAS  CITY,  MISSOURI 

Ms.  Carmichael.  No,  I  do  not. 
The  Chairman.  Ms.  Breslaw. 

SWORN  TESTIMONY  OF  APRIL  A.  BRESLAW 

COUNSEL,  PROFESSIONAL  LIABILITY  SECTION 

RTC,  KANSAS  CITY,  MISSOURI 

Ms.  Breslaw.  Thank  you.  Good  morning,  Mr.  Chairman  and 
Members  of  the  Committee. 

I  am  not  a  political  appointee.  I  have  never  been  a  political  ap- 
pointee. I  have  never  worked  on  a  political  campaign.  Instead,  I 
joined  the  Federal  Government  during  the  Reagan  Administration. 
As  a  result  of  a  competitive  process,  I  was  offered  a  regional  attor- 
ney position  in  the  FDIC's  Dallas  office.  Over  time,  I  have  received 
five  merit  awards,  including  one  granted  in  the  spring  of  1995.  I 
have  also  been  promoted  five  times.  I  am  now  a  counsel  grade  15, 
detailed  to  the  RTC  Professional  Liabilities  Section.  I  have  had  a 
successful  career  with  the  Government.  As  a  permanent  employee 
of  the  FDIC,  I  will  return  to  that  agency  when  the  RTC  completes 
its  mission  at  the  end  of  the  year. 

The  Chairman's  decision  to  invite  me  to  testify  is  fair.  Although 
I  have  not  been  offered  the  opportunity  to  review  many  of  the  docu- 
ments and  other  material  on  which  the  Committee  is  relying,  the 
opportunity  to  testify  provides  me  with  a  basic  chance  to  respond 
to  the  farfetched  claims  which  have  been  made  by  other  witnesses. 
I  appreciate  that. 

There  are  four  matters  that  I  wish  to  address.  First,  my  con- 
versation with  Jean  Lewis  on  February  2,  1994.  To  the  best  of  my 
recollection,  the  events  of  February  2,  1994  unfolded  as  follows:  I 
left  Washington,  DC  on  an  early  morning  flight  and  arrived  in 
Kansas  City  at  roughly  10:30  a.m.  It  was  the  first  and  only  time 
that  I  had  visited  the  RTC  Kansas  City  Office  of  Investigations,  so 
it  was  the  first  and  only  time  that  I  have  met  Ms.  Lewis.  To  the 
best  of  my  recollection,  it  was  the  first  and  only  time  that  I  have 
met  her  supervisor,  Richard  lorio. 
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I  spent  most  of  the  day  reviewing  Madison  documents.  At  one 
point,  Mr.  lorio  walked  through  the  suite  of  offices,  displaying  a 
copy  of  a  letter  written  by  Acting  RTC  Chief  Executive  Altman, 
dated  February  1  or  2,  1994.  The  letter  was  addressed  to  various 
Members  of  Congress.  It  responded  to  their  concerns  about  statute 
of  limitations  issues. 

I  found  it  odd  that  Mr.  lorio  would  have  a  copy  of  such  a  letter 
because  RTC  staff  are  not  generally  copied  on  the  Chief  Executive 
Officer's  correspondence.  I  thought  that  it  was  inappropriate  for 
Mr.  lorio  to  alarm  the  Kansas  City  staff  by  using  the  letter  to  em- 
phasize the  growing  tension  between  the  RTC  and  Congress  over 
the  civil  statute  of  limitations  for  Madison  claims. 

At  the  suggestion  of  Mr.  lorio,  I  went  to  lunch  with  several  of 
the  investigators.  During  lunch,  Mr.  lorio  encouraged  me  to  drink 
alcohol.  I  declined.  After  lunch  I  returned  to  a  conference  room 
which  contained  Madison  documents.  At  Mr.  lorio's  suggestion,  I 
spoke  briefly  to  Investigator  Kenneth  Foust  about  Madison  issues 
during  the  afternoon.  It  was  the  first  and  only  time  that  I  met  Mr. 
Foust. 

Several  times  during  the  day,  Mr.  lorio  prodded  me  to  speak  to 
Ms.  Lewis.  After  Mr.  lorio  escorted  me  to  Mr.  Foust's  office,  he  re- 
turned to  escort  me  to  Ms.  Lewis'  office.  In  retrospect,  it  was  odd 
that  Mr.  lorio  went  to  such  lengths  to  escort  me  to  the  offices  of 
his  staffers  and  then  purposely  left  us  alone  to  talk.  It  is  possible 
that  he  was  aware  that  one  or  more  of  his  employees'  offices  were 
bugged  but  did  not  want  his  own  voice  recorded. 

It  is  difficult  for  me  to  discuss  my  conversation  with  Ms.  Lewis 
because  I  have  no  detailed  recollection  of  it.  At  the  time  I  regarded 
it  as  a  cursory  and  unimportant  chat  at  the  end  of  a  long  day. 
Mainly  I  recall  that  I  was  very  tired  by  the  time  we  spoke. 

Moreover,  I  was  not  provided  with  a  transcript  of  the  tape  of  the 
conversation  until  August  1995.  I  heard  the  complete  tape  of  the 
conversation  for  the  first  time  yesterday  during  this  Committee's 
hearing,  but  I  assure  you  that  I  was  not  carrying  a  message  to  Ms. 
Lewis  from  RTC  Chief  Executive  Officer  Jack  Ryan,  General  Coun- 
sel Ellen  Kulka,  or  anyone  else. 

I  had  never  spoken  with  Mr.  Ryan  prior  to  February  2,  1994.  At 
that  time  I  had  spoken  to  Ms.  Kulka  twice;  first,  I  said  hello  to  her 
at  a  reception  when  she  joined  the  RTC  a  few  weeks  earlier.  Our 
only  other  conversation  occurred  late  one  evening  when  Ms.  Kulka 
telephoned  my  Section  looking  for  a  file.  I  was  working  late  and 
happened  to  field  the  call. 

Neither  Mr.  Ryan  nor  Ms.  Kulka,  nor  anyone  else,  communicated 
to  me  either  directly  or  indirectly  any  message  to  pass  on  to  Ms. 
Lewis  or  anyone  else  about  the  Madison  investigation  or  about 
Whitewater. 

Ms.  Lewis  has  greatly  exaggerated  the  importance  of  her  role  as 
of  February  2,  1994.  As  she  testified  yesterday,  she  was  removed 
from  the  criminal  investigation  on  November  9,  1993.  She  is  not 
and  never  has  been  a  civil  investigator.  To  the  best  of  my  knowl- 
edge, she  played  no  role  in  organizing,  staffing,  or  supervising  the 
Madison  civil  investigation  underway  in  1994.  Her  distance  from 
civil  matters  is  important.  Fundamentally,  she  alleges  that  my  con- 


685 

versation  with  her  had  the  potential  for  influencing  the  outcome  of 
the  civil  investigation.  This  is  simply  incorrect. 

Ms.  Lewis  never  had  any  prospect  of  playing  a  significant  role  in 
the  civil  investigation.  Instead,  her  involvement  was  limited  to 
gathering  records  as  others  requested  them. 

During  the  hearing  held  by  the  House  Banking  Committee  last 
summer,  Congresswoman  Waters  observed  that  the  wrong  person 
might  have  been  accused  of  trying  to  influence  the  outcome  of  the 
civil  project. 

During  the  hearing  we  had  the  following  dialog:  Representative 
Waters  stated,  "Now,  what's  interesting  about  all  of  this  is  that  you 
were  in  the  middle  of  the  civil  investigation,  is  that  right?"  I  an- 
swered, "That's  true."  Representative  Waters  then  explained, 
"What's  also  interesting  is  that  Ms.  Lewis  had  finished  her  work 
on  the  criminal  referrals.  They  were  already  in  the  hands  of  the 
Justice  Department  and  the  Special  Prosecutor.  And  for  all  intents 
and  purposes,  her  work  was  done.  But  you  are  the  one  who  could 
have  been  influenced.  Throughout  this  entire  conversation,  all 
kinds  of  information  is  volunteered  to  you,  who  are  in  the  middle 
of  the  investigation,  to  tell  you  what  you  should  be  thinking,  what 
you  should  know,  and  how  you  should  conclude  your  investigation. 
You  were  set  up,  I  believe.  I  think  the  tables  have  been  turned 
here.  You  were  set  up  and  there  was  an  attempt  to  influence  the 
outcome  of  your  investigation." 

Ms.  Lewis  testified  yesterday  that  she  made  a  conscious  decision 
to  secretly  record  our  conversation.  Such  behavior  is  a  crime  in 
many  jurisdictions,  yet  she  testified  that  she  decided  to  continue 
her  secret  taping  while  our  conversation  was  in  progress.  Moreover, 
Ms.  Lewis  testified  last  summer  that  her  first  contact  with  Con- 
gressman Leach  occurred  in  January  1994,  and  in  yesterday's  testi- 
mony, she  skipped  over  this  contact  and  focused  on  a  later  meeting 
with  Congressman  Leach  in  February  1994. 

It  is  significant  that  by  the  time  she  secretly  taped  our  talk  on 
February  2,  1994,  she  had  already  been  in  contact  with  the  Con- 
gressman who  had  orchestrated  Whitewater  hearings  before  the 
House  Banking  Committee.  Both  the  taping  and  the  timeframe 
raise  questions  about  her  ethics. 

During  my  testimony  before  the  House  Banking  Committee  last 
summer.  Chairman  Leach  stated  that,  "It's  my  view  that  Ms. 
Breslaw  has  been  legitimately  victimized  in  the  sense  that  it  is  to- 
tally improper  for  someone  else  to  tape  a  conversation."  However, 
the  tape  reveals  that  I  repeatedly  assured  Ms.  Lewis  that  everyone 
sought  honest  answers. 

With  regard  to  senior  RTC  officials,  the  tape  indicates  that  I 
said,  "I  don't  believe  at  all  and  I  don't  want  to  suggest  at  all  that 
they  want  us  to  reach  a  certain  conclusion."  On  hearing  this  com- 
ment, no  reasonable  person  could  conclude  that  I  was  suggesting 
the  opposite.  Indeed,  listening  to  the  tape  yesterday  only  confirmed 
that  I  did  not  challenge  Ms.  Lewis'  arguments  as  to  why  White- 
water caused  a  loss  to  Madison. 

Second,  the  memorandum  written  by  Gary  Davidson  on  February 
18,  1994.  This  memorandum  was  written  over  a  month  after  Gary 
Davidson  telephoned  me.  The  suggestion  that  Mr.  lorio  asked  Mr. 
Davidson  to  reopen  the  Madison  civil  investigation  on  January  11, 
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1994  is  odd.  Just  a  few  weeks  earlier,  in  December  1993,  Mr.  lorio 
submitted  a  report  to  his  senior  supervisors  in  Washington  in 
which  he  concluded  that  Madison  civil  claims  should  not  be  pur- 
sued. Mr.  lorio  made  this  assertion  because  he  had  concluded  that 
the  civil  targets  did  not  have  the  resources  to  satisfy  a  judgment. 
If  Mr.  lorio  felt  that  it  was  necessary  to  apprise  his  Washington  su- 
pervisors that  Madison  civil  claims  could  not  be  cost-effectively 
pursued  in  December  1993,  why  would  he  ask  Gary  Davidson  to 
commence  a  new  Madison  civil  investigation  on  January  11,  1994? 

To  the  best  of  my  knowledge,  there  was  no  open  Madison  civil 
investigation  when  Mr.  Davidson  telephoned  me  on  January  13  or 
14,  1994.  Instead,  it  is  my  understanding  that  the  1994  Madison 
civil  project  was  initiated  by  Ms.  Kulka  after  she  joined  the  RTC 
as  General  Counsel  on  January  17,  1994. 

To  my  knowledge,  the  only  open  inquiries  at  the  time  of  Mr. 
Davidson's  call  on  January  13  or  14,  1994  involved  potential  Rose 
Law  Firm  conflicts  of  interest,  and  to  the  best  of  my  recollection, 
Mr.  Davidson  called  to  ask  me  questions  about  the  Rose  Law  Firm. 
I  believe  that  I  told  him  that  senior  FDIC  officials  were  analyzing 
Rose  Law  Firm  issues.  I  believe  that  I  told  him  that  it  was  not  nec- 
essary for  him  to  review  these  issues  because  others  who  were  fa- 
miliar with  the  ethical  rules  applicable  to  lawyers  had  taken  re- 
sponsibility for  the  project.  I  believe  I  also  cautioned  him  about 
speaking  about  these  matters  with  the  press. 

The  bottom  line  is  that  it  is  strange  for  Mr.  Davidson  to  suggest 
that  I  tried  to  discourage  a  Madison  civil  investigation  on  January 
13  or  14,  1994,  because,  to  the  best  of  my  knowledge,  no  such  in- 
vestigation existed  at  that  time. 

Third,  the  Rose  Law  Firm  and  Webster  Hubbell.  Before  Madison 
failed  in  1989,  it  filed  suit  against  the  accounting  firm  which  au- 
dited its  books.  When  the  Government  took  over  Madison,  we  in- 
herited responsibility  for  the  case.  The  law  firm  that  Madison  had 
originally  hired  had  several  conflicts  of  interest  with  the  FDIC. 
Specifically,  the  firm  was  representing  parties  against  the  FDIC  in 
three  separate  cases. 

The  Chairman.  Did  you  recommend  that  the  Rose  Law  Firm  be 
hired  in  that  case? 

Ms.  Breslaw.  Yes,  sir,  in  fact  that's  the  next  paragraph.  I  would 
appreciate  it  if  I  could  just  finish  the  statement,  sir. 

Specifically,  the  firm  was  representing  parties  against  the  FDIC 
in  three  separate  cases.  I  was  one  of  the  lawyers  representing  the 
FDIC  on  the  other  side  of  one  of  those  cases.  It  was,  therefore,  nec- 
essary to  replace  the  firm.  I  hired  the  Rose  Law  Firm  for  this 
project  because  I  was  satisfied  with  the  way  in  which  the  firm  had 
handled  a  previous  matter.  When  a  client  hires  a  law  firm  and  the 
Government  was  a  client  in  this  instance,  the  firm  has  an  obliga- 
tion to  insure  that  there  are  no  conflicts  of  interest. 

The  ethical  rules  require  lawyers  to  do  this,  even  if  they  are  not 
asked.  The  client  cannot  do  this  job  itself.  Short  of  issuing  a  sub- 
poena, the  Government  has  no  way  of  knowing  who  the  firm's  other 
clients  are.  Only  the  firm  has  this  information.  When  I  retained 
the  Rose  Firm  to  work  on  the  Madison  accounting  case,  it  disclosed 
no  conflicts  of  interest. 
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A  few  months  later  I  learned  that  Seth  Ward  was  Webster  Hub- 
bell's  father-in-law  and  that  Mr.  Ward  was  in  litigation  with  Madi- 
son. Under  the  ethical  rules,  an  adverse  interest  by  an  in-law  is  not 
imputed  to  a  lawyer.  It  is  not  a  conflict  of  interest. 

Nevertheless,  I  asked  Mr.  Hubbell  about  Mr.  Ward.  Mr.  Hubbell 
told  me  that  he  was  not  representing  Mr.  Ward  and  that  he  would 
not  do  so  in  the  future.  I  asked  Mr.  Hubbell  to  confirm  in  writing 
the  fact  that  he  did  not  represent  Mr.  Ward.  He  wrote  me  a  letter 
to  that  effect,  and  I  concluded,  based  on  that  information,  that 
there  was  no  conflict. 

Given  the  same  information,  I  would  reach  the  same  conclusion 
today.  The  conclusion  that  others  have  reached,  that  there  was  a 
conflict,  is  based  on  information  that  I  did  not  and  do  not  have. 

The  accounting  case  settled  in  1991  for  $1,025,000.  This  was  an 
excellent  settlement.  Our  internal  analysis  showed  that  the  likely 
result  if  the  case  had  gone  to  trial  was  a  verdict  of  $1,050,000,  just 
$25,000  more  than  we  settled  for.  The  costs  of  trying  the  case 
would  have  greatly  exceeded  that  $25,000  difference. 

Later,  through  the  press,  questions  were  raised  about  whether 
the  Rose  Firm  had  represented  Madison  in  the  mid-1980's.  These 
stories  began  to  appear  during  the  1992  campaign.  However,  the 
fact  that  Madison  was  a  former  client  of  the  Rose  Firm  does  not 
create  a  conflict  of  interest.  In  the  accounting  case,  the  Government 
was  asserting  Madison's  claims.  Thus,  representing  Madison  in  the 
past  would  not  have  prevented  the  Rose  Firm  from  asserting  Madi- 
son's claims  on  behalf  of  the  Government  later. 

In  any  event,  I  was  not  aware  of  this  prior  representation  of 
Madison  during  the  time  in  which  the  Rose  Firm  was  representing 
the  Government  in  the  accounting  case. 

In  September  1993,  I  received  an  inquiry  from  a  reporter  regard- 
ing this  issue.  In  response  I  telephoned  the  two  lawyers  who  were 
primarily  responsible  for  the  case,  Richard  Donovan,  who  remains 
employed  at  the  Rose  Law  Firm,  and  Webster  Hubbell,  who  was 
then  Associate  Attorney  General  of  the  United  States.  Neither  had 
a  strong  recollection  of  the  representation,  which  apparently  took 
place  approximately  8  years  earlier,  in  1986. 

Last  summer  when  I  testified  before  the  House  Banking  Commit- 
tee, Congress  woman  Maloney  and  I  discussed  the  conversation 
with  Mr.  Hubbell.  Representative  Maloney  asked,  "During  your  dis- 
cussion with  Mr.  Hubbell,  did  you  discuss  the  existence  of  criminal 
referrals  related  to  Madison  Guaranty?"  I  answered,  "No." 

Representative  Maloney  asked,  "Did  you  discuss  with  Mr.  Hub- 
bell anjd:hing  that  related  to  not  only  the  criminal  referrals  but 
also  to  the  criminal  investigation  of  Madison  Guaranty?"  I  an- 
swered, "No." 

I  stand  by  those  answers  today. 

During  the  hearing  held  last  summer,  Representative  Maloney 
asked  Mr.  Hubbell,  "Did  Ms.  Breslaw  inform  you  of  the  existence 
of  criminal  referrals  related  to  Madison  Guaranty?"  Mr.  Hubbell, 
who  was  also  testifjdng  under  oath,  answered,  "No,  she  did  not." 

Last  summer,  prior  to  the  House  hearings,  the  House  Committee 
staff  suggested  that  my  conversation  in  the  fall  of  1993,  with  Mr. 
Hubbell  was  for  the  purpose  of  informing  him  of  the  criminal  refer- 
rals. This  testimony  thoroughly  refutes  that  false  accusation. 
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Fourth,  the  cost  of  Madison  investigations  to  taxpayers.  It  is  im- 
portant to  understand  that  the  role  of  the  RTC  is  to  recover  losses 
suffered  by  failed  institutions.  Before  we  make  such  claims,  we 
evaluate  whether  they  can  be  cost-effectively  pursued.  In  other 
words,  we  evaluate  the  financial  condition  of  potential  targets  of 
RTC  lawsuits. 

By  the  end  of  1993,  four  independent  parties  had  concluded  that 
the  Madison  targets  could  not  satisfy  a  judgment  in  an  amount 
that  would  exceed  the  cost  of  obtaining  it.  Outside  counsel,  Mr. 
Gerrish,  made  that  judgment  in  1988.  The  FDIC  investigators  ini- 
tially responsible  for  Madison  reached  the  same  conclusion  in  1989. 

After  I  reached  that  conclusion  in  1990,  my  supervisors  closed 
the  investigation.  Mr.  Foust,  a  Kansas  City  investigator,  reached 
the  same  conclusion  in  a  report  issued  in  December  1993.  Mr.  lorio, 
who  supervises  Mr.  Foust,  testified  last  summer  that  he  agreed 
with  Mr.  Foust's  conclusion.  According  to  the  transcript  of  the  tape 
of  our  conversation,  Ms.  Lewis  also  agreed. 

On  February  2,  1994,  she  said,  "It's  self-defeating  to  get  into  that 
kind  of  litigative  process  and  to  that  expense  when  you  know 
there's  no  return."  Given  the  astonishing  amount  of  Government 
resources  which  have  been  used  on  the  Madison  civil  investiga- 
tions, I  believe  that  if  the  RTC  can  say  honestly  that  Whitewater 
did  not  cause  a  loss  to  Madison,  it  should  stop  wasting  the  tax- 
payers' money  on  the  project. 

Moreover,  the  amount  of  taxpayer  resources  which  have  been 
spent  investigating  Ms.  Lewis'  allegations  about  the  career  RTC 
employees  who  worked  on  Madison  issues  in  1993  and  1994  is  now 
bordering  on  the  absurd.  By  my  count,  this  proceeding  represents 
the  12th  time  in  which  I  have  been  questioned  about  Madison  mat- 
ters by  parties  employed  by  the  Federal  Government.  It  is  the  sev- 
enth time  in  which  I  have  been  questioned  by  Members  of  Congress 
or  their  staffs.  It  is  the  third  time  in  which  I  have  testified  publicly 
about  these  issues. 

Over  a  year  ago  I  believe  that  Congressman  Barney  Frank  ob- 
served with  regard  to  Whitewater  generally  that,  "There  is  no 
there  there."  For  me  this  comment  rings  very  true.  No  matter  how 
much  of  a  mountain  Ms.  Lewis  tries  to  make  of  our  conversation 
on  February  2,  1994,  it  remains  a  molehill. 

The  Chairman.  I  am  going  to  make  a  comment  about,  "There  is 
no  there  there."  I  see  people  having  pled  guilty,  I  see  people  who 
are  under  indictment  and  I  think  there  is  a  "there"  there.  I  think 
it's  absurd  to  suggest  that  somehow  we  are  impinging  on  your 
rights  because  we're  attempting  to  find  out  how  it  is  that  you  made 
determinations  and  how  you  made  reviews  and  found  that  there 
was  no  conflict  of  interest,  and  we'll  get  into  that.  How  it  is  that 
when  we  hear  testimony  from  your  own  lips  that  was  recorded,  and 
it  may  have  been  that  that  was  a  violation  of  good  ethics,  that  it 
was  wrong,  that  it  was  not  the  proper  thing  to  do,  and  we  saw 
some  of  that  yesterday  here  that  unfortunately  came  from  this 
Committee,  and  I  want  to  find  out  how  that  came  about.  I  haven't 
gotten  into  that  yet,  but — in  terms  of  invasions  of  privacy,  but 
there  are  some  pretty  chilling  remarks,  not  taking  them  out  of  con- 
text, looking  at  the  total  matter. 
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I  have  to  tell  you  that  we  will  ask  you  to  explain  it.  It  is  our  obli- 
gation to  ask,  so  it  is  not  intended  to  inflict  pain  on  anyone,  and 
this  is  not  easy  for  the  Members  of  this  Committee,  but  we  have 
the  responsibility  of  getting  the  facts. 

But  to  suggest  there's  no  "there"  there  when  indeed  it  seems  to 
this  Senator  the  record  is  quite  clear  that  Madison  was  used  as  a 
piggy  bank,  and  you  may  suggest  that  it  did  not  pay  to  get  into  the 
civil  litigation,  and  indeed  it  would  appear  that  most  people  agreed 
that  it  would  appear  that  there  were  very  little  in  the  way  of  re- 
turns, but  to  say  we  have  no  right  to  look  as  it  related  to  the 
looting  of  that  institution  on  a  criminal  side,  I  would  suggest  to  you 
that  we  have  every  right  and  an  obligation  to  see  that  it  was  car- 
ried out. 

Ms.  Breslaw.  Excuse  me,  sir,  two  small  points.  One  is  that,  of 
course,  when  my  conversation  was  secretly  taped,  I  was  not  under 
oath,  it  was  not  testimony.  Second,  sir,  I  was  speaking  only  about 
the  part  of  this  matter  that  relates  to  me,  as  I  think  you  under- 
stand. I  work  on  civil  matters,  not  criminal  matters,  so  I  agree  with 
you,  the  criminal  matters  can  and  should  be  pursued. 

The  Chairman.  Mr.  Chertoff. 

Mr.  Chertoff.  Ms.  Breslaw,  did  you  have  an  opportunity  before 
you  hired  the  Rose  Law  Firm  when  you  first  got  involved  in  the 
matter  involving  Madison  Guaranty  to  look  at  the  Federal  Home 
Loan  Bank  Board  examination  reports  related  to  the  institution? 

Ms.  Breslaw.  To  the  best  of  my  recollection,  I  did  not. 

Mr.  Chertoff.  Would  you  agree  with  me  that  the  Federal  Home 
Loan  Bank  Board  examinations,  ongoing  examinations  showing 
problems  at  an  institution  that  bordered  on  insolvency,  bad  record- 
keeping, and  potential  fraud,  would  be  useful  things  for  a  person 
to  review  when  you  take  over  the  failed  institution  and  start  to 
look  for  people  to  sue? 

Ms.  Breslaw.  It  was,  but  as  you  know  the  accounting  case  had 
already  been  filed  by  the  association  before  it  failed,  and  because 
we  had  a  short  deadline  to  move  the  case  from  State  court  to  Fed- 
eral court,  the  decision  to  hire  the  Rose  Law  Firm  basically  to  sub- 
stitute counsel  was  made  very  quickly,  before  I  had  an  opportunity 
to  look  at  those  exams. 

So  I  generally  agree  that  the  exams  are  important,  but  in  that 
timeframe,  I  did  not  have  time  to  review  them. 

Mr.  Chertoff.  Now,  after  you  hired  the  Rose  Law  Firm,  it  was 
brought  to  your  attention  by  one  of  the  stafi"  people  that  there  was 
a  problem  that  they  had  identified  with  a  potential  conflict  of  inter- 
est because  of  the  relationship  between  Mr.  Hubbell,  a  partner  at 
Rose,  and  the  fact  that  his  father-in-law,  Seth  Ward,  was  involved 
in  litigation  with  the  bank;  right? 

Ms.  Breslaw.  Yes. 

Mr.  Chertoff.  You  asked  Mr.  Hubbell  about  that;  right? 

Ms.  Breslaw.  Yes. 

Mr.  Chertoff.  And  Mr.  Hubbell  assured  you  that  there  was  no 
conflict  here;  right? 

Ms.  Breslaw.  Yes. 

Mr.  Chertoff.  Did  you  ask  Mr.  Hubbell  why  he  hadn't  raised  it 
before? 

Ms.  Breslaw.  I  don't  remember. 
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Mr.  Chertoff.  Did  you  feel  in  your  own  mind  a  question,  given 
the  fact  that  you've  told  us  there's  an  obligation  by  the  lawyer  to 
come  forward  and  identify  ethical  problems,  did  you  say  to  yourself, 
why  wouldn't  they  come  forward  and  identify  this  problem  for  me? 

Ms.  Breslaw.  You  know,  sir,  this  happened  in  June  1989,  which 
is  now  over  6  years  ago.  I  just  don't  remember  what  I  was  thinking 
at  that  time. 

Mr.  Chertoff.  Did  you  at  that  point  decide  you  wanted  to  go 
back  and  take  a  look  at  the  examination  reports  to  indicate  to  you 
what  this  litigation  and  what  this  involvement  of  Mr.  Hubbell's  fa- 
ther-in-law was? 

Ms.  Breslaw.  Reviewing  the  exam  reports  is  a  routine  part  of 
our  process,  so  I'm  sure  I  had  either  read  them  by  then  or  planned 
to  do  so,  but  again  because  it's  over  6  years  later,  I  don't  remember 
what  my  exact  thoughts  were. 

Mr.  Chertoff.  Well,  I'm  going  to  refresh  your  memory  because 
we've  handed  out  to  you  and  to  everybody  else,  I  think,  a  copy  of 
a  May  8,  1986  interim  examination  report  of  the  Federal  Home 
Loan  Bank  Board,  and  one  of  the  things  it  talks  about  is  this  very 
issue  involving  Seth  Ward,  Mr.  Hubbell's  father-in-law. 

What  it  tells  you,  and  this  was  known  in  1986,  3  years  before 
this  whole  issue  arose,  is  that  Seth  Ward  was  not  merely  involved 
in  some  litigation,  but  that  he  was  involved  in  what  was  identified 
by  the  bank  examiners  as  a  fictitious  sale  designed  to  avoid  regu- 
latory requirements  on  the  investment  in  speculative  real  estate 
deals,  a  transaction  in  which  the  bank  warehouse,  wanted  to  buy 
some  property  in  Mr.  Ward's  name,  and  what  they  did  was  gave 
him  or  lent  Mm  the  money  to  purchase  the  property,  they  took  an 
option  to  take  the  property  back,  and  they  agreed  to  pay  for  all  of 
his  associated  costs  and  expenses. 

Now,  you  understand  what  a  fictitious  sale  is;  right? 

Ms.  Breslaw.  Yes,  sir. 

Mr.  Chertoff.  You  understand  that  one  of  the  classic  savings 
and  loan  fraud  devices  in  the  1980's  was  to  have  a  straw  man  or 
a  fictitious  purchaser  purchase  property  on  behalf  of  a  bank  that 
was  forbidden  to  purchase  the  property  because  it  was  too  specula- 
tive; right? 

Ms.  Breslaw.  Yes,  sir. 

Mr.  Chertoff.  This  examination  report,  which  was  available  as 
of  1986,  says,  and  I  quote,  at  page  11,  "Ward  apparently  ware- 
housed this  land  to  reduce  Madison  Financial's  investment  and  the 
attendant  borrowing  from  Madison  Guaranty.  In  this  way,  limita- 
tions on  Madison  Guaranty's  investment  in  its  service  corporation 
are  avoided."  Does  that  ring  a  bell  with  you? 

Ms.  Breslaw.  It  rings  a  bell  now  but  I  don't  remember  whether 
I  knew  that  in  June  1989. 

Mr.  Chertoff.  Would  you  agree  with  me,  therefore,  that  in  a 
suit  between  Madison  and  its  independent  auditors,  the  independ- 
ent auditors  would  likely  defend  the  suit  based  on  the  ground  that 
the  management  of  the  bank  was  thoroughly  corrupt  and  that  one 
of  the  people  they  would  point  the  finger  at  would  be  Mr.  Ward? 
Would  that  kind  of  make  sense  to  you? 

Ms.  Breslaw.  Well,  sir,  because  we  know  what  happened  in  the 
accounting  case,  as  is  typical  in  these  cases,  the  accountants  ar- 
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gued  that  even  if  their  audits  were  defective,  the  defects  did  not 
cause  a  loss  because  they  did  argue  that  management  would  not 
have  changed  its  approach  even  if  proper  audits  had  been  received. 

I  don't  recall  specifically  that  this  particular  transaction  came 
up,  but  actually  that  is  a  very  common  defense  for  the  accountants. 

Mr.  Chertoff.  So  did  Mr.  Hubbell  say  to  you,  look,  my  under- 
standing is  that  Mr.  Ward's  litigation,  my  father-in-law's  litigation 
here,  has  to  do  with  accusations  that  he  was  a  co-conspirator  in  fic- 
titious and  illegal  purchases?  He  didn't  say  that  to  you,  did  he? 

Ms.  Breslaw.  No,  sir. 

Mr.  Chertoff.  You  didn't  get  that  or  that  didn't  leap  out  at  you 
from  your  review  of  this  examination  report? 

Ms.  Breslaw.  Sir,  as  I  have  said,  I  do  not  remember  when  I  re- 
viewed the  exam  reports. 

Mr.  Chertoff.  At  the  point  at  which  you  did  review  the  exam 
report,  did  you  say  to  yourself,  my  God,  Seth  Ward,  the  father-in- 
law  of  the  partner  handling  this  matter,  is  identified  by  a  Federal 
Home  Loan  Bank  Board  examination  as  a  co-conspirator  in,  "Ficti- 
tious sales  and  warehousing  in  order  to  avoid  regulatory  restric- 
tions"? Did  that  jump  out  at  you  when  you  finally  read  that? 

Ms.  Breslaw.  I  don't  remember. 

Mr.  Chertoff.  If  that  were  brought  to  your  attention  would  you 
agree  with  me  that  that  alone  would  be  a  basis  to  say  that  the 
Rose  Law  Firm  and  Mr.  Hubbell  should  not  be  involved  in  litiga- 
tion in  which  the  integrity  of  Madison  was  an  issue? 

Ms.  Breslaw.  That  raises  a  real  question,  yes,  sir. 

Mr.  Chertoff.  Now,  let  me  raise  another  question.  Guess  which 
law  firm  handled  this  fictitious  transaction  in  this  warehousing? 
You  want  to  take  a  guess? 

Ms.  Breslaw.  No,  sir,  I  don't  want  to  speculate. 

Mr.  Chertoff.  It's  the  Rose  Law  Firm.  Did  you  know  that? 

Ms.  Breslaw.  I  don't  think  so,  sir. 

Mr.  Chertoff.  Did  you  know — I'm  going  to  put  this  up  on  the 
Elmo — that  there's  an  invoice,  January  30,  1986,  for  legal  services 
involving  this  very  transaction,  which  involved  the  sale  to  Seth 
Ward  as  a  straw  man  or  fictitious  purchaser?  Have  you  ever  seen 
this  before? 

Ms.  Breslaw.  I  don't  think  so,  sir. 

Mr.  Chertoff.  Did  Mr.  Hubbell  volunteer  this  to  you? 

Ms.  Breslaw.  I  don't  believe  so. 

Mr.  Chertoff.  I  will  read  to  you  who  furnished  the  legal  serv- 
ices on  what  has  been  described  as  this  fictitious  sale  and  this 
warehousing  effort.  H.R.  Clinton,  T.  Thrush,  B.  Donovan,  J.  Birch, 
and  there's  one  name  I  can't  quite  read.  Any  of  these  names  mean 
anything  to  you? 

Ms.  Breslaw.  I'm  sorry,  I  thought  I  heard  Donovan.  I  know  a 
Rick  Donovan  there. 

Mr.  Chertoff.  Rick  Donovan,  yes.  H.R.  Clinton — she  has  a  copy 
in  front  of  her. 

The  Chairman.  Do  you  have  a  copy  of  this  in  front  of  you?  There 
is  a  folder.  All  of  this  we  provide  for  you  so  that  you  will  not  have 
to — why  don't  you  get  that.  It's  a  one-page  document. 

Ms.  Breslaw.  I'm  sorry,  sir.  It's  the  very  last  document. 

Mr.  Chertoff.  Do  you  have  it  now? 
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Ms.  Breslaw.  Yes,  sir. 

Mr.  Chertoff.  Let's  read  along  together  here.  It  says,  "For  legal 
services  rendered  through  January  30,  1986  by  H.R.  Clinton,  Hil- 
lary Rodham  Clinton,  T.  Thrush,"  I  think  it's  R.  Donovan,  R.,  and 
I  can't  read  the  other  word,  and  then  J.  Birch.  Do  you  see  that? 

Ms.  Breslaw.  Yes,  sir. 

Mr.  Chertoff.  Had  you  seen  that  at  any  time  when  you  were 
dealing  with  the  issue  of  whether  the  Rose  Law  Firm  should  be 
recused? 

Ms.  Breslaw.  No,  sir. 

Mr.  Chertoff.  The  nature  of  this  transaction  as  it  was  described 
in  the  Federal  Home  Loan  Bank  Board  examination  was  that  at 
the  same  time  that  the  bank  was  purchasing  part  of  the  property, 
they  were  giving  Ward  the  money  to  purchase  the  rest  of  the  prop- 
erty and  taking  an  option  to  get  it  back  later.  All  of  that  paperwork 
of  that  fictitious  transaction  which  described  as — essentially  as  a 
fraud  in  the  bank  examination  report,  all  that  paperwork  regarding 
that  transaction  was  handled  by  the  Rose  Law  Firm. 

Would  you  agree  with  me  that  had  that  been  brought  to  your  at- 
tention, it  would  have  been  absolutely  ridiculous  to  hire  the  Rose 
Law  Firm  to  represent  the  RTC  in  a  case  involving  the  independ- 
ent auditors? 

Ms.  Breslaw.  If  this  had  been  raised  to  me,  then  I  would  have 
considered  it  a  matter  that  had  to  be  reported  to  my  supervisors. 
The  way  these  things  normally  go  is  that  the  firm  has  the  oppor- 
tunity to  seek  a  waiver.  If  they  wanted  to  seek  one,  that  would 
have  been  considered  by  my  supervisors  and  it  may  not  have  been 
granted,  but — excuse  me. 

Mr.  Chertoff.  If  they  had  asked  you  for  your  opinion,  would  you 
have  said,  look,  this  law  firm  was  intimately  involved  in  a  trans- 
action which  has  been  described  as  a  fraudulent  transaction,  and 
it's  inevitable  that  in  litigation  with  the  outside  auditors,  when 
they  say,  hey,  look,  it's  not  our  fault,  it's  the  management  of  the 
bank  that  was  corrupt,  they  would  be  looking  at  the  very  fraudu- 
lent transaction  that  the  Rose  Law  Firm  was  involved  in  expedit- 
ing? Would  you  have  said  that  makes  it  an  intolerable  conflict? 

Ms.  Breslaw.  Probably. 

Mr.  Chertoff.  Mr.  Hubbell  never  mentioned  any  of  this  to  you, 
did  he? 

Ms.  Breslaw.  That's  correct. 

Mr.  Chertoff.  Did  Mr.  Hubbell  tell  you  that  his  law  firm,  the 
Rose  Law  Firm,  had  also  been  involved  at  the  very  same  time  pe- 
riod in  seeking  permission  from  the  Arkansas  securities  depart- 
ment to  have  the  bank  issue  additional  stock? 

Ms.  Breslaw.  No,  sir,  he 

Mr.  Chertoff.  Did  he  tell  you  that  in  the  course  of  that  rep- 
resentation, the  Rose  Law  Firm  actually  relied  upon  the  Frost  re- 
ports as  support  before  the  banking  department  in  order  to  have 
the  banking  department  or  the  securities  department  bless  this 
stock  issue? 

Ms.  Breslaw.  No,  he  did  not  tell  me  that. 

Mr.  Chertoff.  Wouldn't  that  be  yet  an  additional  reason  not  to 
hire  the  Rose  Law  Firm? 
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Ms.  Breslaw.  That  one  I  think  poses  more  of  a  close  question 
because  I  don't  think  that  the  lawyers  are  responsible  for  the  work 
of  the  auditors.  In  other  words,  if  they  simply  attached  the  audits 
as  copies  to  material  submitted  to  the  Arkansas  regulators,  I  guess 
in  my  mind  that  does  not  mean  that  the  lawyers  are  responsible 
for  the  auditors'  work. 

Mr.  Chertoff.  You  would  want  to  have  known  about  that  when 
you  talked  to  Mr.  Hubbell  about  this  business  of  his  relationship 
with  Mr.  Ward? 

Ms.  Breslaw.  Yes. 

Mr.  Chertoff.  Now,  I  really  want  to  hone  in  on  this,  because 
here  it  is,  you  have  presumably  called  Mr.  Hubbell  up  and  you  said 
to  him,  look,  Mr.  Hubbell,  I  now  understand  you  have  a  relation- 
ship with  someone  who  has  got  some  kind  of  litigation  with  Madi- 
son, and  of  course  that  is  the  very  litigation  that  arose  out  of  this 
corrupt  arrangement  that  the  bank  examiners  talked  about.  What 
did  Mr.  Hubbell  say  to  you? 

Ms.  Breslaw.  Well,  as  best  as  I  can  recall,  he  assured  me  that 
he  did  not  represent  Ward  and  that  he  had  not  represented  Ward 
and  that  he  would  not  represent  Ward.  So  I  came  out  of  that  con- 
versation believing  that  there  was  no  conflict  because  it  was  my 
understanding  that  he  did  not  represent  Mr.  Ward  at  all. 

Mr.  Chertoff.  He  didn't  say  anything  about  this  fictitious  pur- 
chase or  this  representation  before  the  securities  department,  even 
though  you  had  specifically  called  him  to  say,  hey,  there  is  some- 
thing here  that  just  came  up  that  casts  a  cloud  over  your  represen- 
tation? 

Ms.  Breslaw.  He  did  not  disclose  those,  no. 

Mr.  Chertoff.  When  did  you  learn  that  there  were  these  other 
problems  with  the  representation  by  Rose? 

Ms.  Breslaw.  Well,  let  me  think.  Could  you  identify  for  me  what 
you  mean  when  you  say,  "these  other  problems,"  sir? 

Mr.  Chertoff.  When  did  you  learn  that  there  was  a  1986  exam- 
ination report  that  indicated  that  Seth  Ward  was  right  in  the  mid- 
dle of  this  fraudulent  transaction? 

Ms.  Breslaw.  I  don't  remember. 

Mr.  Chertoff.  When  did  you  learn  that  the  Rose  Law  Firm  was 
involved  as  having  been  the  lawyers  who  handled  this  transaction? 

Ms.  Breslaw.  Either  you  are  telling  me  this  for  the  first  time 
now,  or — I  have  the  rough  sense  that  when  the  Inspectors  General 
testified  last  summer  on  the  House  side,  something  to  this  effect 
was  raised,  but  I  am  not  sure  that  I  understood  at  that  time  the 
details  that  you've  described.  Clearly  it  was  not  during  the  time  in 
which  the  accounting  case  was  pending. 

Mr.  Chertoff.  Now,  you  raise  the  Inspectors  General  who  testi- 
fied about  that,  and  I  want  to  give  credit  where  credit  is  due.  This 
was  uncovered  by  the  RTC  Inspector  General's  Office;  right? 

Ms.  Breslaw.  I  think  so. 

Mr.  Chertoff.  That's  when  they  did  a  review  of  the  RTC  conflict 
issue  with  the  Rose  Law  Firm;  right? 

Ms.  Breslaw.  Yes. 

Mr.  Chertoff.  You  opposed  that  review,  didn't  you? 

Ms.  Breslaw.  No. 
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Mr.  Chertoff.  Didn't  you  say  that  it  was  the  FDIC  that  should 
be  doing  the  review  of  its  own  decisionmaking  regarding  this  con- 
flict? 

Ms.  Breslaw.  I  think  that  you're  blurring  together  remarks  or 
comments  I  may  have  made  at  different  times.  As  I  believe  you 
know,  I  have  fully  cooperated  with  really  everybody  who  has  inves- 
tigated this.  I  have  given  three  sworn  statements  to  the  RTC  In- 
spectors General  and  FDIC  Inspectors  General,  and  I  would  not  at 
all  say  that  I  opposed  their  review.  In — well,  go  ahead. 

Mr.  Chertoff.  Let's  go  back  in  time  to  1994.  You  raised  the 
issue  during  your  statement  of  the  memo  by  Investigator  Davidson 
of  your  January  1 1  conversation  with  him  regarding  his  conducting 
an  investigation  into  possible  civil  fraud  claims.  If  we  can  put  this 
up  on  the  Elmo,  and  I  know  we  have  a  copy  in  front  of  you. 

Ms.  Breslaw.  I'm  sorry,  sir,  what  document? 

Mr.  Chertoff.  The  document  dated  February  18,  1994,  from 
Gary  Davidson  which  you  had  mentioned  in  your  opening  state- 
ment. 

The  Chairman.  Top  of  it  says  RTC. 

Ms.  Breslaw.  Yes,  sir,  I  have  it  now. 

Mr.  Chertoff.  Now,  you  see  there  that  it  says  in  the  end  of  the 
first  paragraph: 

On  January  13  or  14,  I  called  the  assigned  PLS  attorney,  April  Breslaw,  for  the 
purpose  of  asking  whether  she  knew  of  any  fraudulent  activity  that  was  not  ad- 
dressed in  the  criminal  referrals. 

Is  that  true? 

Ms.  Breslaw.  I  don't  believe  that  Davidson  asked  me  that,  no. 
Mr.  Chertoff.  So  you  think  that  that  statement  in  his  memo 
that  he  wrote  was  incorrect,  he  didn't  ask  you  that? 
Ms.  Breslaw.  That's  correct. 
Mr.  Chertoff.  Did  he  call  you? 
Ms.  Breslaw.  Yes. 
Mr.  Chertoff.  He  says: 

Now,  before  I  could  ask  my  intended  question,  April  asked  if  I  was  conducting 
an  investigation  into  Madison  Guaranty.  After  acknowledging  that  I  was,  she  indi- 
cated that  what  she  was  about  to  tell  me  was  being  stated  as  politely  as  she  could. 
April  felt  I  should  know  there  are  some  RTC  people  in  management  positions  that 
would  take  a  "dim  view"  of  me  investigating  Madison  Guaranty. 

Did  you  say  that? 

Ms.  Breslaw.  No. 

Mr.  Chertoff.  Positive  you  didn't  say  that? 

Ms.  Breslaw.  Yes. 

Mr.  Chertoff.  Continuing: 

She  also  advised  that  I  should  be  very  careful  of  who  I  talked  to  and  what  I  say 
because  of  the  people  associated  with  Madison  Guaranty. 

Did  you  say  that? 

Ms.  Breslaw.  No.  Well,  sir,  let  me  be  clear.  I  believe  that  ref- 
erence pertains  to  me  cautioning  Mr.  Davidson  to  be  careful  about 
speaking  with  the  press. 

Mr.  Chertoff.  So  you  do  remember  cautioning  him  but  only 
about  speaking  to  the  press? 

Ms.  Breslaw.  That's  my  recollection,  sir. 
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Mr.  Chertoff.  You  deny  having  indicated  that  there  were  people 
who  would  take  a  dim  view  of  him  investigating  Madison  Guar- 
anty? 

Ms.  Breslaw.  Sir,  as  I  think  it  says  in  my  statement,  to  the  best 
of  my  recollection,  I  explained  to  him  that  the  FDIC  at  that  time 
was  taking  a  serious  look  at  Rose  Law  Firm  issues  because  the 
Rose  Law  Firm  was  hired  to  work  on  the  accounting  case  before 
the  RTC  was  even  created;  in  fact,  it  was  an  FDIC  hiring  decision. 

So  I  believe  the  context  of  the  conversation  was  Davidson  asking 
questions  about  the  Rose  Law  Firm,  me  explaining  to  Davidson 
that  the  FDIC  was  doing  a  responsible  look  at  this  matter  and 
me — excuse  me,  sir — and  me  suggesting  to  him  that  it  was  not  nec- 
essary for  him  to  get  involved  in  this  because  FDIC  people  were 
working  on. 

Mr.  Chertoff.  Did  you  work  for  the  FDIC  at  that  time? 

Ms.  Breslaw.  Technically  yes. 

Mr.  Chertoff.  But  you  were  assigned  to  the  RTC. 

Ms.  Breslaw.  That's  true. 

Mr.  Chertoff.  Were  you  speaking  on  behalf  of  the  FDIC  in  tell- 
ing Mr.  Davidson  to  back  off  on  investigating  the  Rose  Law  Firm? 

Ms.  Breslaw.  I  don't  think  I  told  him  to  back  off,  but  it  was  my 
opinion,  and  continues  to  be,  that  it  was  not  appropriate  for  some- 
one like  Mr.  Davidson,  who  to  my  knowledge  has  no  training  in 
legal  ethics  and  no  knowledge  of  contracting  procedures,  to  be  at- 
tempting to  engage  in  some  kind  of  review  of  the  hiring  of  the  Rose 
Law  Firm. 

Mr.  Chertoff.  That  review  involved,  among  other  things,  your 
conduct;  right? 

Ms.  Breslaw.  To  some  extent. 

Mr.  Chertoff.  What  you  were  telling  Mr.  Davidson  was  that  he 
should  defer  to  the  FDIC  on  investigating  your  own  conduct;  right? 

Ms.  Breslaw.  Sure. 

Mr.  Chertoff.  The  FDIC,  by  the  way,  when  it  put  its  report  out 
whitewashed  this  thing,  didn't  find  a  conflict;  right? 

Ms.  Breslaw.  I  wouldn't  characterize  their  report  as  a  white- 
wash. They  made  whatever  findings  they  made. 

Mr.  Chertoff.  Then  the  RTC  Inspector  General  came  up  with 
this  1986  bank  examination  report  that  indicated  in  fact  there  was 
a  powerful  conflict  because  the  Rose  Law  Firm  had  been  directly 
involved  in  a  transaction  that  was  a  fraud  in  the  case;  right?  That 
was  the  RTC  that  discovered  that,  not  the  FDIC? 

Ms.  Breslaw.  Well,  sir,  my  understanding  is  that  the  Inspectors 
General  at  the  FDIC  and  RTC  did  their  work  together.  It  has  been 
my  understanding  that  the  reports  that  were  issued  this  summer 
were  issued  jointly  by  the  FDIC  and  RTC  Inspectors  (jeneral. 

Mr.  Chertoff.  Wasn't  there  an  earlier  FDIC  report  which  found 
no  conflict  of  interest? 

Ms.  Breslaw.  The  Legal  Division  in  the  FDIC  did  issue  a  report 
and  it  was  that  project  that  I  was  thinking  of  at  the  time.  I  haven't 
looked  at  that  report  in  quite  some  time. 

Mr.  Chertoff.  That  one  finds  no  conflict.  It's  the  later  report 
which  the  RTC  was  involved  in  that  uncovers  the  nature  of  what 
this  transaction  was;  correct? 
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Ms.  Breslaw.  If  you  say  so.  I  do  not  have  the  document  in  front 
of  me. 

Mr.  Chertoff.  All  right.  We've  established  that  you  asked  or 
suggested  to  Mr.  Davidson  that  he  ought  to  defer  to  the  FDIC  on 
the  issue  of  investigating,  among  other  things,  your  own  conduct. 
That's  not  the  only  person  you  asked  to  do  that,  isn't  that  correct? 

Ms.  Breslaw.  I  don't  recall. 

Mr.  Chertoff.  You  then  got  on  the  E-mail  system  and  wrote  a 
letter  to  Jim  Thompson  in  Kansas  City.  Who  is  that? 

Ms.  Breslaw.  Thompson  has  had  different  positions  at  different 
times.  He,  I  believe,  has  always  occupied  some  form  of  manage- 
ment job  in  Kansas. 

Mr.  Chertoff.  Well,  there's  an  E-mail  we  have  in  front  of  you, 
it's  headed  "James  G.  Thompson"  from  you,  January  12,  1994, 
10:00.  That's  the  day  after  your  conversation  with  Mr.  Davidson. 

Ms.  Breslaw.  Excuse  me,  if  I  could  just  find  that,  sir. 

Mr.  Chertoff.  Sure.  Do  you  have  that? 

Ms.  Breslaw.  I  think,  yes. 

Mr.  Chertoff.  The  first  paragraph  says,  "It's  my  understanding 
that  Kansas  investigations  has  attempted  to  evaluate  the  decision 
to  hire  the  Rose  Law  Firm  to  represent  the  Gk)vernment  against 
Frost  &  Company  right?" 

Ms.  Breslaw.  That's  what  the  document  says. 

Mr.  Chertoff.  That  again  is  your  decision  that's  being  inves- 
tigated; right? 

Ms.  Breslaw.  Yes. 

Mr.  Chertoff.  This  is  the  day  after  you  have  your  conversation 
with  Mr.  Davidson  suggesting  to  him  that  RTC  shouldn't  be  doing 
this,  they  should  let  the  FDIC,  your  old  agency,  do  it,  do  this  inves- 
tigation? 

Ms.  Breslaw.  Well,  sir,  I  would  observe  that  the  date  of  this  E- 
mail  is  January  12.  According  to  Mr.  Davidson's  memo,  the  con- 
versation occurred  on  either  January  13  or  14. 

Mr.  Chertoff.  So  the  day  before,  you're  right,  you  got  me. 

Ms.  Breslaw.  I  don't  mean  to  play  gotcha,  but  I  think  this  only 
illustrates  that  everybody's  recollection  can  slip,  apparently  even 
Mr.  Davidson's. 

Mr.  Chertoff.  No,  I  don't  think — I  think  Mr.  Davidson  is  dis- 
cussing another  conversation.  He's  discussing  a  conversation  he 
had  on  the  13th  and  the  14th.  This  is  an  E-mail  you  had  with  Mr. 
Thompson. 

Now,  you  go  on  to  say  in  the  last  paragraph,  "You  should  be 
aware  that  the  FDIC  is  conducting  its  own  investigation  of  this 
matter.  Trial  attorneys  from  their  special  litigation  unit  are  in  the 
process  of  both  evaluating  relevant  documents  and  interviewing 
witnesses.  By  all  indications,  this  project  is  being  handled  in  a  pro- 
fessional manner."  How  did  you  know  that,  by  the  way?  Were  they 
consulting  you  about  it? 

Ms.  Breslaw.  No,  sir.  I  think  what  I  meant  was  that  they  had 
clearly  requested  documents.  I  don't  remember  whether  I  had  been 
interviewed  by  that  time  or  not,  but  then  I  make  the  general  obser- 
vation that  by  the  indications  that  I  was  familiar  with,  it  seemed 
like  they  were  doing  a  professional  job. 
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Mr.  Chertoff.  "When  they  conclude,  they  expect  to  issue  a  pub- 
lic report.  If  the  public  is  getting  it,  it  should  certainly  be  available 
to  Kansas  legal  and  investigations.  In  light  of  all  this,  I  suggest 
that  investigations  discontinue  its  inquiry  into  this  matter."  Again 
you  are  suggesting  to  the  RTC  that  they  stop  investigating  you; 
correct? 

Ms.  Breslaw.  I  am  suggesting  that  because  responsible  senior 
people  in  the  FDIC  are  already  doing  this  project,  that  it  would  be 
a  waste  of  time  for  Kansas,  and  perhaps  inappropriate,  for  the 
Kansas  investigators  who,  to  my  knowledge,  had  no  training  in 
legal  ethics  to  conduct  their  project. 

Mr.  Chertoff.  You  wanted  to  pick  the  people  that  would  inves- 
tigate you? 

Ms.  Breslaw.  No,  sir.  The  people  had  already  been  picked.  The 
FDIC  had  already  started  that  project. 

Mr.  Chertoff.  Were  these  people  you  knew  at  the  FDIC? 

Ms.  Breslaw.  No,  not  all  of  them.  Some  of  them. 

Mr.  Chertoff.  Did  you  know  who  they  were? 

Ms.  Breslaw.  I  knew  who  was  in  charge  of  the  project. 

Mr.  Chertoff.  Who  was  that? 

Ms.  Breslaw.  Jack  Smith,  Deputy  General  Counsel. 

Mr.  Chertoff.  Did  you  know  him? 

Ms.  Breslaw.  I  had  been  introduced  to  him.  He  came  from  the 
Federal  Home  Loan  Bank  Board,  not  the  FDIC,  so  I  did  not  know 
him  very  well. 

Mr.  Chertoff.  The  FDIC  was  your  old  agency,  the  agency  you 
were  actually  part  of? 

Ms.  Breslaw.  Along  with  8,000  other  people,  sure. 

Mr.  Chertoff.  And  that  was  the  agency  which  made  the  original 
decision  through  you  to  hire  the  Rose  Law  Firm;  right? 

Ms.  Breslaw.  Sure. 

Mr.  Chertoff.  You  wanted  that  agency  to  be  the  one  to  inves- 
tigate that  decision  and  not  the  RTC;  right? 

Ms.  Breslaw.  I  felt  it  was  legally  appropriate  for  the  agency  that 
had  made  the  contracting  decision  and  which  knew  what  its  own 
procedures  and  rules  and  policies  were  at  the  time  the  hiring  deci- 
sion was  made  to  look  into  this. 

Mr.  Chertoff.  You  are  being  looked  at  in  this  investigation. 
What  possessed  you  to  volunteer  who  should  be  doing  the  inves- 
tigation? Did  someone  tell  you  to  do  it? 

Ms.  Breslaw.  Well,  first  of  all,  this  is  phrased  in  the  most  polite 
possible  way.  I'm  making  a  suggestion.  I'm  not  imposing  anything 
on  anybody,  but  I  was  offering  my  own  opinion,  which  I  continue 
to  hold,  which  was  that  the  FDIC,  the  agency  which  hired  the  Rose 
Law  Firm,  was  the  appropriate  agency  to  evaluate  this  matter. 

Mr.  Chertoff.  You  had  a  real  personal  interest  in  who  was 
going  to  conduct  the  investigation  of  your  decision  to  hire  the  Rose 
Law  Firm  in  spite  of  a  conflict  of  interest  which  we  now  under- 
stand was — actually  should  have  been  fully  evident  had  you  looked 
at  the  1986  examination  report;  correct? 

Ms.  Breslaw.  I  don't  know  if  I  would  go  that  far,  sir.  I  have  lost 
the  beginning  of  your  question. 

Mr.  Chertoff.  You  were  very  concerned  about  who  was  going  to 
conduct  the  investigation  into  your  decision  to  hire  the  Rose  Law 
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Firm  in  spite  of  a  conflict  that  was  fully  disclosed  as  of  the  1986 
bank  examination  report;  correct? 

Ms.  Breslaw.  No,  sir. 

Mr.  Chertoff.  You  weren't  interested? 

Ms.  Breslaw.  There's  a  big  difference  between  being  interested 
and  being  the  way  you  characterized  it  in  the  beginning  of  the 
question.  I  continue  to  believe  that  the  appropriate  entity  to  look 
into  this  was  the  FDIC.  I  did  not  choose  the  people  who  worked  on 
the  FDIC  investigation.  I  had  no  reason  to  think  that  the  FDIC 
would  investigate  me  any  less  harshly  than  anybody  else. 

I  would  also  say  with  regard  to  that  examination,  I  think  the 
record  should  reflect  that  during  1989,  I  had  60  institutions  as- 
signed to  me,  I  had  a  huge  volume  of  work,  so,  you  know,  the  ex- 
amination says  what  it  says,  but  the  suggestion  that  somehow  I 
missed  something  in  the  exam  report  I  think  is  a  little  bit  unfair. 

Mr.  Chertoff.  Now,  it  was  your  decision  to  volunteer  to  both 
Mr.  Davidson,  and  then  on  this  E-mail  to  Mr.  Thompson,  your 
opinion  about  the  way  they  should  investigate  you.  Let's  go  forward 
2  weeks. 

Ms.  Breslaw.  I'm  sorry,  wait  a  minute.  I  didn't  understand  what 
you  just  said. 

Mr.  Chertoff.  Did  anyone  ask  you  who  should  do  this  investiga- 
tion, or  did  you  get  on  this  E-mail  of  your  own  volition  to  volunteer 
your  suggestion? 

Ms.  Breslaw.  I  voluntarily 

Mr.  Chertoff.  Put  your  2  cents  in? 

Ms.  Breslaw.  Right. 

Mr.  Chertoff.  Two  weeks  later  you're  over  in  Kansas  City  and 
you're  with  Ms.  Lewis,  and  you've  heard  the  tape.  Do  you  now  ac- 
knowledge it  is  your  voice  on  the  tape? 

Ms.  Breslaw.  I'm  not  sure. 

Mr.  Chertoff.  You're  not  sure? 

Ms.  Breslaw.  To  me  the  quality  of  the  tape  is  not  great. 

Mr.  Chertoff.  You've  heard  the  tape,  you  hear  Ms.  Lewis  say 
"April"  at  one  point  in  the  tape,  you  know  you  were  there.  Do  you 
really  have  a  doubt  at  this  point  that  it's  you  on  the  tape? 

Ms.  Breslaw.  I  don't  know  what  to  think. 

Mr.  Chertoff.  You  don't  know  whether  it's  you  on  the  tape? 

Ms.  Breslaw.  I'm  not  sure. 

The  Chairman.  Do  you  want  us  to  play  it  for  you? 

Mr.  Chertoff.  Play  just  a  little 

The  Chairman.  I  mean  really. 

Ms.  Breslaw.  Ms.  Lewis  has 

The  Chairman.  It's  painful  enough  to  listen  to  people  who  don't 
remember  things  they  wrote  in  their  diary.  Now  to  suggest — and 
you  watched  part  of  this  yesterday,  didn't  you? 

Ms.  Breslaw.  Yes. 

The  Chairman.  You  watched  Ms.  Lewis  testify.  You  heard  the 
tape.  You  have  a  copy  of  the  transcript.  Doesn't  that  comport  with 
the  things  that  you  see  in  the  transcript,  with  your  meeting  with 
Ms.  Lewis,  or  was  this  all  made  up?  Maybe  she  didn't  make  a  se- 
cret taping  of  you  and  her.  She  made  it  with  somebody  else  imper- 
sonating you.  Is  that  what  you  suggest? 
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Ms.  Breslaw.  No,  sir.  Ms.  Lewis  has  taken  responsibility  for 
doing  that,  so  I  defer  to  it.  I  think  Mr.  Chertoffs  question  was 
whether  I  recognized  the  voice.  I  cannot  authenticate  the  tape,  but 
if  she  says  she  did  it,  then  that's  fine. 

The  Chairman.  This  is  really  painful,  but  if  you  want  to  do  that 
to  ascertain,  we  will  play  a  part  of  the  tape  and  maybe  you  will 
listen  and  it  will  jog  you  or  your 

[The  audiotape  was  played.] 

The  Chairman.  Is  this  you? 

Ms.  Breslaw.  I'm  not 

The  Chairman.  You  can  stop  that  now. 

[The  audiotape  was  played.] 

Mr.  Chertoff.  Is  that  your  voice? 

Ms.  Breslaw.  I  don't  know  what  my  voice  sounds  like  on  the 
tape,  or  on  a  tape. 

Mr.  Chertoff.  Why  on  earth  would  you  say  to  Ms.  Lewis — and 
whether  or  not  you  like  the  fact  she  taped  you,  was  legal  for  her 
to  do,  wasn't  a  violation  of  the  law — why  would  you  say  to  her  that 
the 

The  Chairman.  This  is  incredulous,  it  really  is  incredulous.  It  is 
absolutely  unbelievable.  We  have  really  hit  a  new  one.  I  thought 
the  diary  thing  where  the  guy  didn't  remember  was  one  of  the  best, 
he  lied  to  his  diary. 

Mr.  Chertoff.  Why  would  you  say  to  Ms.  Lewis  that  the  head 
people  want  this  to  come  out  a  certain  way?  What  would  be  the 
valid  investigative  reason  to  suggest  that  if  it  could  be  done  "hon- 
estly," you  would  want  to  have  this  come  out  a  certain  way?  Can 
you  think  of  any  valid  reason  to  say  that? 

Ms.  Breslaw.  First  of  all,  as  I  have  told  you  before,  I  do  not  re- 
member saying  that,  so  I  really  cannot  respond  to  that  question. 

Mr.  Chertoff.  What  about  later  in  the  tape  where  we  have  the 
comment,  this  is  at  page  66,  "Well,  like  I  said,  I  feel  self-conscious 
asking  that,  because  in  some  ways  it's  kind  of  a  silly  question,  but 
you  Imow,  it's  the  kind  of  thing  that  they're  looking  for  what  they 
can  say,  and  I  do  believe  they  want  to  say  something  honest.  I 
don't  believe  at  all,  and  I  don't  want  to  suggest  at  all,  that  they 
want  us  to  reach  a  certain  conclusion.  I  really  don't  get  that  feel- 
ing, but  happier  than  others  because  it  would  get  them  off  the 
hook."  What  would  be  the  valid  investigative  reason  to  convey  to 
another  investigator  that  they  want  an  honest  answer  but  they 
would  really  kind  of  like  it  a  certain  way?  Can  you  think  of  any 
valid  investigative  reason  to  say  that? 

Ms.  Breslaw.  Jean  Lewis  was  not  a  part  of  the  civil  investiga- 
tion so  I  will  not  accept  the  characterization  of  her  as  another  in- 
vestigator. Again,  the  impetus  of  your  question  or  focus  of  your 
question  seems  to  be  the  suggestion  that  somehow  I  was  attempt- 
ing to  influence  Jean  Lewis.  I  do  not  accept  that  fundamental 
premise  of  the  question  because  she  was  not  someone  who  was  ca- 
pable of  being  influenced  because  she  was  not  a  participant  in  the 
investigation. 

Mr.  Chertoff.  Then  why  would  you  say  it  to  her? 

Ms.  Breslaw.  Why  would  I  say  what? 

Mr.  Chertoff.  Why  would  you  say  things  to  her  like  they  would 
kind  of  like  to  have  it  come  out  a  certain  way?  You  said  it. 
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Ms.  Breslaw.  I  think  that  that  commentary  tends  to  show  how 
casual  the  conversation  was,  and  again,  as  I  have  testified,  my 
recollection  of  the  conversation  is  spotty.  What's  difficult  here  is 
that  you're  asking  me  really  to  speculate  about  what  might  have 
been  in  my  mind  almost  2  years  ago 

Mr.  Chertoff.  Who  better  than  you? 

Ms.  Breslaw.  — during  a  conversation  which  I  don't  remember 
very  well. 

Mr.  Chertoff.  Had  you  spoken  to  Mr.  Hubbell  on  several  occa- 
sions before  you  had  this  conversation  with  Ms.  Lewis? 

Ms.  Breslaw.  During  what  timeframe? 

Mr.  Chertoff.  Earlier  in  the  previous  year,  in  September,  when 
it  came  to  light  that  the  Rose  Law  Firm  was  going  to  be  inves- 
tigated, didn't  you  call  him  up? 

Ms.  Breslaw.  I  spoke  with  him  once. 

Mr.  Chertoff.  You  called  him  up  to  let  him  know  that  there  was 
an  issue  out  there  about  the  Rose  Law  Firm  being  investigated, 
isn't  that  correct? 

Ms.  Breslaw.  I  called  him  to  tell  him  that  I  had  received  the  in- 
quiry from  The  Washington  Post  reporter  in  an  effort  to  get  follow- 
up  information  which  the  RTC  could  provide  to  the  press. 

Mr.  Chertoff.  You  decided  to  give  him  a  heads-up;  right? 

Ms.  Breslaw.  No,  sir. 

Mr.  Chertoff.  He  was  the  person,  the  Associate  Attorney  Gen- 
eral of  the  United  States,  out  of  the  Rose  Law  Firm  at  that  time, 
you  took  it  on  yourself  to  call  that  person  to  say,  oh.  The  Washing- 
ton Post  is  making  inquiries  about  the  reason  I  hired  you. 

Ms.  Breslaw.  As  you  know,  sir,  I  called  Richard  Donovan,  who 
was  the  other  partner  at  the  Rose  Law  Firm  who  worked  on  the 
accounting  case  as  well.  Those  were  the  two  people  who  had  per- 
sonal knowledge  of  the  accounting  case  and  of  the  Rose  Law  Firm's 
clients,  so  they  were  the  people  who  I  assumed  would  have  factual 
information  which  the  RTC  could  provide  in  response  to  press  in- 
quiries. 

Mr.  Chertoff.  You  didn't  even  wait  a  day  to  hear  back  from  Mr. 
Donovan.  As  soon  as  you  couldn't  get  through  to  Mr.  Donovan,  you 
picked  up  the  phone  and  called  Mr.  Hubbell;  right? 

Ms.  Breslaw.  My  recollection  of  the  telephone  tag  is  not  clear, 
but  I  don't  dispute  the  fact  that  I  talked  to  both  of  them. 

Mr.  Chertoff.  You've  seen  records  that  you  picked  up  the  phone 
to  talk  to  Donovan,  he  wasn't  there,  you  left  a  message,  and  you 
picked  up  the  phone  to  reach  out  for  Hubbell;  right? 

Ms.  Breslaw.  No,  sir.  I  believe  that  the  actual  telephone  records 
that  I  have  seen  so  far  show  me  calling  Donovan  and  there  being 
quite  a  gap,  it  was  the  next  morning,  at  least  by  the  telephone 
records  that  I  have. 

Mr.  Chertoff.  Let  me  close  with  this.  Do  you  remember  in  Au- 
gust 1993,  Mr.  Hubbell  made  a  visit  to  your  Section,  the  Profes- 
sional Liability  Section  of  RTC? 

Ms.  Breslaw.  I  know  that  he  came  sometime  during  that  sum- 
mer but  I  don't  remember  the  date. 

Mr.  Chertoff.  Did  you  invite  him  to  do  that? 

Ms.  Breslaw.  No,  sir. 
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Mr.  Chertoff.  Did  he  say  in  the  course  of  that  visit  that  if  any 
RTC  individuals  should  receive  demands  for  document  production 
from  the  U.S.  Attorney's  Office  which  the  RTC  beliefs  is  unreason- 
able, the  RTC  should  feel  free  to  let  him  know? 

Ms.  Breslaw.  I  don't  remember  him  saying  that. 

Mr.  Chertoff.  I  would  like  to  put  this  up  on  the  Elmo.  This  is 
a  Department  of  Justice  E-mail  from  Mr.  Carver,  who  we  heard 
about  yesterday,  a  career  prosecutor.  It's  dated  Friday,  August  13, 
1993,  and  it  says,  just  as  I  said: 

He  also  mentioned  that  if  the  RTC  should  receive  demands  for  document  produc- 
tion from  the  U.S.  Attorney's  Office,  which  the  RTC  believes  is  unreasonable,  the 
RTC  should  feel  free  to  let  him  know. 

Now,  at  that  time,  Ms.  Breslaw,  Mr.  Hubbell  had  no  responsibil- 
ity for  the  U.S.  Attorneys.  They  operated  directly  under  the  Dep- 
uty, Mr.  He5anann.  Do  you  have  any  understanding  of  why  Mr. 
Hubbell  would  interject  himself  at  a  meeting  with  your  Section  into 
the  question  of  RTC  responding  to  Federal  Grand  Jury  subpoenas? 

Ms.  Breslaw.  No,  sir. 

Mr.  Chertoff.  I  see  my  time  is  up,  Mr.  Chairman. 

The  Chairman.  When  the  red  light  goes  on,  if  you  are  in  the 
process  of  concluding  something  we  will  give  you  the  time  neces- 
sary to  conclude  it.  That's  the  way  we  are  attempting  to  operate. 
I  think  that  it  will  make  for  the  process  to  be  one  which  is  more 
orderly,  and  I  would  try  to  do  that  within  the  proper  limitations. 
There  were  several  minutes  that  it  took  to  get  various  documents 
to  give  Ms.  Breslaw  an  opportunity  to  respond.  We  will  do  the 
same. 

Senator  Sarbanes.  Mr.  Chairman,  Michael  went  over  about  12 
minutes  on  that.  I  don't  want  to  make  a  big  thing  of  it  but  we 
would  like  to  go  over,  or  else  let's  just  adhere  to  the  red  light.  I 
have  consistently  suggested  that  that's  what  we  do. 

The  Chairman.  I  would  like  to  adhere  to  the  red  light,  but  there 
is  also  something  called  an  orderly  process  and  we  have  been  pret- 
ty good  at  it — I  don't  want  to  nitpick  it — and  that  is  to  allow  the 
completion  of  a  line  of  questioning,  I  think  that  makes  some  sense 
provided  it  can  be  done  within  some  reasonable  time  and  that  will 
be  accorded  to  the  Minority.  I  have  done  that  consistently  through- 
out. I  don't  think  anyone  can  say  we  have  shortchanged  anyone. 
We  are  not  going  to  do  that  and  so.  Senator,  you  can  proceed. 

Senator  Sarbanes.  Ms.  Yanda,  it  was  suggested — more  than  sug- 
gested here  yesterday  by  witnesses  that  you  impeded  or  sought  to 
impede  the  referrals.  Now,  as  I  understand  it,  a  policy  directive 
was  adopted  by  the  RTC  in  mid- June  1993,  that  criminal  referrals 
should  be  reviewed  by  the  Professional  Liability  Section;  is  that 
correct? 

Ms.  Yanda.  It  required  the  review  by  the  criminal  coordinator, 
who  in  this  case  was  in  the  Professional  Liability  Section,  yes,  sir. 

Senator  SARBANES.  So  when  these  referrals  with  respect  to  Madi- 
son were  being  made,  proper  procedure  required  that  they  be  re- 
viewed, I  take  it,  by  Ms.  Carmichael,  who  was  in  your  division;  is 
that  correct? 

Ms.  Yanda.  Yes,  sir,  under  the  June  17,  1993  directive. 

Senator  Sarbanes.  My  impression  is  that  you  reviewed  these 
things  in  very  short  order  in  terms  of  time;  is  that  correct?  I  have 
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great  difficulty  understanding  how  anyone  could  allege  that  there 
was  an  effort  to  impede  or  obstruct  when,  one,  you  acted  pursuant 
to  established  agency  policy;  and  two,  as  I  perceive  it,  at  least, 
acted  in  a  very  short  time  period.  In  fact,  when  did  you  obtain  the 
referrals? 

Ms.  Yanda.  Mr.  Phil  Adams,  the  former  Federal  prosecutor  on 
my  unit  in  the  Professional  Liability  Section  in  Kansas  City,  ob- 
tained copies  of  the  referrals  without  exhibits  late  the  afternoon  of 
Friday,  September  24,  1993. 

Senator  Sarbanes.  When  did  you  conclude  the  review? 

Ms.  Yanda.  Well,  sir,  we  got  copies  of  the  exhibits  the  following 
Wednesday  and  our  review  was  completed  within  2  weeks  of  our 
receipt  of  the  initial  packet  of  referrals,  on  October  8,  1993. 

Senator  Sarbanes.  Just  over  a  week  after  you  had  the  full  docu- 
mentation? 

Ms.  Yanda.  Yes,  sir.  I  required  Mr.  Adams  and  Ms.  Carmichael 
to  literally  work  around  the  clock  to  get  their  work  done.  We  knew 
it  was  going  to  be  an  extraordinary  task.  We  knew  it  would  require 
extraordinary  effort  by  Mr.  Adams  and  Ms.  Carmichael.  I  can  re- 
call getting  calls  from  our  information  services  unit,  complaining 
that  my  staff  wasn't  turning  off  their  computers  at  midnight,  that 
they  were  leaving  the  office  without  turning  off  their  computers 
when,  in  fact,  they  were  there  until  3  a.m.  and  4  a.m.  in  the  morn- 
ing. Of  course,  they  didn't  turn  off  their  computers  because  they 
were  working  because  I  told  them  they  had  to  meet  the  2-week 
deadline  that  I  agreed  to  with  Mr.  lorio. 

Senator  Sarbanes.  OK,  thank  you. 

Mr.  Ben-Veniste. 

Mr.  Ben-Veniste.  Ms.  Breslaw,  I  would  like  to  ask  you  some 
questions  about  the  visit  that  you  made  on  February  2,  1994,  to  the 
Kansas  City  office  of  the  RTC.  How  long  in  advance  did  you  know 
that  you  were  going? 

Ms.  Breslaw.  Mark  Gabrellian  appeared  at  my  door  at  5  p.m. 
the  previous  evening  and  asked  me  to  go  the  next  day. 

Mr.  Ben-Veniste.  How  long  had — Mr.  Gabrellian,  is  it? 

Ms.  Breslaw.  Yes,  sir. 

Mr.  Ben-Veniste.  Scheduled  himself  to  go  and  make  that  visit? 

Ms.  Breslaw.  I'm  sorry? 

Mr.  Ben-Veniste.  Did  you  know  how  long  the  visit  was  antici- 
pated in  advance  of  you  going? 

Ms.  Breslaw.  My  recollection  is  that  he  had  been  asked  by  Ellen 
Kulka  to  send  somebody  that  day. 

Mr.  Ben-Veniste.  What  was  the  purpose  of  your  visit? 

Ms.  Breslaw.  Primarily  my  purpose  was  to  review  the  Madison 
documents  that  were  housed  in  the  Kansas  Office  of  Investigations. 
If  you  recall,  the  winter  of  1994  was  a  very  harsh  winter  and  my 
sense  of  it  was  that  Ellen  Kulka  was  concerned  about  delays  in 
shipping  the  documents  from  Kansas  to  Washington.  So  I  already 
had  a  series  of  assignments  that  I  was  working  on,  under  other  cir- 
cumstances I  would  have  asked  the  investigators  to  send  me  the 
paper,  but  through  Mark's  request,  which  I  understood  to  be  at 
Ellen's  suggestion,  I  went  to  the  documents  instead  of  having  the 
documents  sent  to  me. 
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Mr.  Ben-Veniste.  So  your  purpose  was  to  go  there  to  review  doc- 
uments? 

Ms.  Breslaw.  Yes,  sir. 

Mr.  Ben-Veniste.  What  time  did  you  arrive  in  those  offices,  do 
you  recall? 

Ms.  Breslaw.  It  seems  to  me  that  it  was  about  10:30  a.m. 

Mr.  Ben-Veniste.  Did  you  begin  the  process  of  reviewing  the 
documents? 

Ms.  Breslaw.  Yes,  sir. 

Mr.  Ben-Veniste.  Were  you  invited  to  lunch  by  anyone? 

Ms.  Breslaw.  Yes,  sir. 

Mr.  Ben-Veniste.  Who  invited  you  to  lunch? 

Ms.  Breslaw.  Mr.  lorio. 

Mr.  Ben-Veniste.  Let  me  ask  you  whether  at  that  lunch  Mr. 
lorio  suggested  that  you  imbibe  an  alcoholic  beverage? 

Ms.  Breslaw.  Yes,  he  did,  sir. 

Mr.  Ben-Veniste.  Was  that  a  normal  workday  occurrence  for 
you? 

Ms.  Breslaw.  No,  sir. 

Mr.  Ben-Veniste.  What  was  your  response? 

Ms.  Breslaw.  I  declined. 

Mr.  Ben-Veniste.  Did  anyone  else  at  that  luncheon  drink  alco- 
holic beverages? 

Ms.  Breslaw.  Mr.  lorio  himself  had  a  drink. 

Mr.  Ben-Veniste.  When  you  returned  to  the  office,  about  what 
time  was  that? 

Ms.  Breslaw.  It  seems  to  me  that  we  returned  about  1:30  p.m. 
in  the  afternoon  from  lunch.  I  am  not  sure  exactly. 

Mr.  Ben-Veniste.  Prior  to  this  visit  on  February  2,  1994,  had 
you  ever  met  Jean  Lewis? 

Ms.  Breslaw.  No,  sir. 

Mr.  Ben-Veniste.  Had  you  ever  spoken  to  her? 

Ms.  Breslaw.  I  believe  we  had  one  brief  telephone  conversation 
in  January  1994. 

Mr.  Ben-Veniste.  Did  you  learn  that  Jean  Lewis  wanted  to  see 
you  for  some  purpose. 

Ms.  Breslaw.  My  sense  of  it  was  more  that  Mr.  lorio  wanted  me 
to  meet  with  her. 

Mr.  Ben-Veniste.  What  did  Mr.  lorio  say  to  you  in  substance 
about  that? 

Ms.  Breslaw.  He  explained  that  she  had  worked  on  the  criminal 
referrals  and,  therefore,  might  have  factual  knowledge  that  might 
be  relevant  to  the  civil  project. 

Mr.  Ben-Veniste.  What  time,  if  you  remember,  did  he  suggest 
that  you  meet  with  Ms.  Lewis? 

Ms.  Breslaw.  It  seems  to  me  that  several  times  during  the  day 
he  suggested  that  I  meet  with  Ms.  Lewis. 

Mr.  Ben-Veniste.  Where  physically  were  you  located  while  you 
were  reviewing  the  documents? 

Ms.  Breslaw.  In  a  conference  room. 

Mr.  Ben-Veniste.  Were  there  other  chairs  in  the  conference 
room. 

Ms.  Breslaw.  Yes,  sir. 
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Mr.  Ben-Veniste.  Was  there  some  reason,  as  far  as  you  knew, 
why  Ms.  Lewis,  if  she  had  wanted  to  speak  with  you,  couldn't  come 
to  the  conference  room  for  that  purpose? 

Ms.  Breslaw.  No,  there  would  be  no  reason. 

Mr.  Ben-Veniste.  Did  there  come  a  time  when  Mr.  lorio  escorted 
you  to  Ms.  Lewis'  office? 

Ms.  Breslaw.  Yes,  sir. 

Mr.  Ben-Veniste.  Tell  us  about  the  circumstances  of  that. 

Ms.  Breslaw.  Well,  sir,  I  finished  my  document  review  late  in 
the  afternoon.  I  had  a  little  bit  of  time  before  I  had  to  catch  a  plane 
back  to  Washington,  so  at  that  point  I  believe  I  went  to  Mr.  lorio 
and  told  him  that  I  had  finished  the  work  I  had  come  to  do,  and 
that  if  there  were  people  he  wanted  me  to  speak  with,  we  could  do 
that.  I  believe  he  first  escorted  me  to  Ken  Foust's  office  and  then 
left,  Mr.  Foust  and  I  had  a  conversation.  I  believe  Mr.  lorio  re- 
turned and  escorted  me  to  Ms.  Lewis'  office  and  then  left. 

Mr.  Ben-Veniste.  All  right.  Now,  let  us  presume  that  you  were 
taped,  as  it  seems  obvious  to  me  that  you  were,  on  February  2, 
1994.  Clearly,  you  were  not  told  by  Ms.  Lewis  that  she  was  record- 
ing your  conversation. 

Ms.  Breslaw.  That's  true. 

Mr.  Ben-Veniste.  You  had  no  reason  to  expect  that  Ms.  Lewis 
would  record  your  conversation? 

Ms.  Breslaw.  No,  sir. 

Mr.  Ben-Veniste.  Do  you  recall  that  during  the  conversation  Ms. 
Lewis  asked  you  to  sit  in  a  particular  place,  and  that  Ms.  Lewis 
and  you  sat  on  the  same  side  of  the  disk,  that  is  the  visitor's  side 
of  the  desk? 

Ms.  Breslaw.  My  recollection  is  that  Jean  Lewis  had  a  very  defi- 
nite idea  about  where  in  the  room  she  wanted  me  to  be.  I  believe 
that  when  I  came  into  her  office  she  was  not  there,  that  she  arrived 
shortly  afterwards,  and  that  I  had  been  standing  near  her  desk, 
but  that  she  ushered  me  to  a  small  grouping  of  furniture  at  the 
other  end  of  the  office,  where  more  casual  furniture  was  arranged. 

Mr.  Ben-Veniste.  My  colleague,  Mr.  Chertoff,  has  suggested  in 
questions  to  you  that  it  was  not  illegal  in  the  State  of  Missouri  for 
one  individual  to  tape  record  another  without  that  individual's 
knowledge,  and  I  believe  that  is  a  correct  statement  of  the  law. 
With  respect  to  the  ethics  of  the  situation,  however,  of  one  profes- 
sional tape  recording  a  colleague,  do  you  know  of  any  statement  of 
the  appropriateness  of  such  conduct  in  your  agency? 

Ms.  Breslaw.  Well,  sir,  thankfully  we  don't  have  frequent  situa- 
tions where  one  employee  is  bugging  a  conversation.  My  under- 
standing is  that  it  is  a  violation  of  a  lawyer's  ethics  for  a  lawyer 
to  tape  record  a  conversation  without  someone  else's  knowledge.  It 
is  my  understanding  that  there  are  Federal  rules  that  apply  if  one 
is  attempting  to  record  a  telephone  conversation  that  might  cross 
State  lines.  Otherwise,  I  believe  that  we  rely  on  the  laws  of  the 
State  in  which  the  incident  occurs. 

Senator  Sarbanes.  Senator  Moseley-Braun,  did  you  want  to 

OPENING  COMMENTS  OF  SENATOR  CAROL  MOSELEY-BRAUN 

Senator  Moseley-Braun.  Yes,  I  would  like  to  pursue  this  line 
with  Mr.  Ben-Veniste.  I  had  some  questions  of  the  witness  I  want- 
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ed  to  ask,  so  before  you  move  on  from  this  line  of  questioning,  I 

would  like  to 

Mr.  Ben-Veniste.  Surely.  I  wanted  to  just  make  one  reference 
and  that  was  from  Ms.  Lewis'  testimony,  which  we  would  have  dis- 
cussed, had  her  appearance  continued  yesterday.  At  page  237  of 
her  deposition: 

Mr.  Ben-Veniste.  Has  anyone  ever  told  you  about  whether  it  is  appropriate  to 
tape  record  a  colleague  without  that  colleagues'  knowledge? 

Ms.  Lewis.  There  have  been  comments  made  to  that  effect  since  that  time,  yes. 

Mr.  Ben-Veniste.  Who  told  you  that? 

Ms.  Lewis.  I  reference  comments  made  during  the  August  hearings  in  which  Mr. 
Leach  characterized  it  as  an  inappropriately  taped  conversation. 

Senator  Moseley-Braun.  Thank  you.  I  was  interested  in  this 
particular  situation.  How  long  had  you  known  Ms.  Lewis? 

Ms.  Breslaw.  I  had  never  met  her  before. 

Senator  Moseley-Braun.  So  this  was  your  first  time  going  into 
her  office  to  talk  with  her? 

Ms.  Breslaw.  To  be  very  clear,  I  believe  Mr.  lorio  introduced  us 
earlier  in  the  day,  but  the  conversation  with  her  at  the  end  of  the 
day  was  the  first  time  I  ever  sat  down  with  her. 

Senator  Moseley-Braun.  Was  it  a  practice  in  the  agency  to 
record  conversations  with  either  clients,  lawyers,  or  visitors  who 
came  in? 

Ms.  Breslaw.  No. 

Senator  Moseley-Braun.  And  certainly  not  a  practice  to  do  it 
with  co-workers? 

Ms.  Breslaw.  Absolutely  not. 

Senator  Moseley-Braun.  I  was  wondering  whether  there  was 
any  reason  that  you  would  have  had — to  know  that  there  was  some 
problem  with  your  relationship  with  Ms.  Lewis  that  would  give  her 
the  rise  to  secretly  tape  your  conversation. 

Ms.  Breslaw.  No,  ma'am.  I  think  that's  one  of  the  more  disturb- 
ing aspects  of  this  situation.  I  remain  at  a  loss  to  understand  why, 
if  she  did  tape  the  conversation,  she  would  do  that  to  someone  that 
she  didn't  know,  and  had  no  prior  experience  with. 

Senator  Moseley-Braun.  When  did  you  first  find  out  about  the 
taped  conversation? 

Ms.  Breslaw.  In  the  spring  of  1994,  there  began  to  be  reports 
in  the  press  that  the  conversation  had  been  taped.  At  that  time, 
I  really  did  not  know  if  those  reports  were  true  or  not.  I  certainly 
did  not  have  the  tape  and  nobody  had  suggested  that  to  me  before 
that  time. 

Senator  Moseley-Braun.  How  did  you  feel  about  it  when  you 
found  out? 

Ms.  Breslaw.  Shocked. 

Senator  Moseley-Braun.  How  do  you  feel  about  it  now? 

Ms.  Breslaw.  I  continue  to  think  that  it  demonstrates  unpro- 
fessional behavior  on  her  part.  I  think  it's  very  unfortunate  in  an 
organization  such  as  the  RTC,  in  which  we  constantly  have  situa- 
tions where  we  have  to  deal  with  other  people  in  the  agency,  all 
over  the  country,  it  does  happen  all  the  time,  that  for  one  reason 
or  another  we  have  to  deal  with  people  that  we  don't  know  or  don't 
know  well,  and  I  think  this  kind  of  incident  has  a  horribly  chilling 
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effect  on  our  ability  to  handle  matters  within  the  agency,  if  you  are 
concerned  that  people  might  do  something  this  outrageous. 

Senator  Moseley-Braun.  Thank  you,  Mr.  Ben-Veniste. 

Thank  you,  Ms.  Breslaw. 

Mr.  Ben-Veniste.  I  would  like  to  turn  to  an  area  in  the  con- 
versation that  Ms.  Lewis  has  repeatedly  characterized  under  oath 
in  a  particular  way.  I  would  start  with  Ms.  Lewis'  statement  before 
the  House  of  Representatives  on  August  8,  1995,  at  page  57,  where 
she  says,  "It  is  clear  that  Ms.  Breslaw  was  there  to  deliver  a  mes- 
sage that,"  and  then  she  puts  in  quotation  marks,  capital  T,  "'The 
people  at  the  top  would  like  to  be  able  to  say  Whitewater  did  not 
cause  a  loss  to  Madison,' "  and  she  says,  "In  those  words." 

Then,  in  her  deposition  before  this  Committee,  at  page  292,  she 
said  in  response  to  this: 

Question:  But  you  left  out  the  part  where  Ms.  Breslaw  prefaced  that  thought  with 
the  notion  that  the  people  at  the  top  would  like  to  be  able  to  say  it  honestly;  do 
you  remember  that? 

Answer:  I  remember  I  did  not  incorporate  the  entirety  of  the  quote  into  my  testi- 
mony. 

Question:  Was  there  some  reason  why  you  felt  that  you  would  be  accurate  if  you 
left  out  the  part  about  honesty? 

Answer:  I  utilized  the  quotation  to  best  exemplify  my  thoughts,  my  feelings,  and 
my  reasons  on  the  subject. 

Question:  Well,  let  me  ask  you  again  whether  you  felt  that  you  would  be  fairly 
communicating  what  Ms.  Breslaw  said  to  you  if  you  left  out  the  part  about  the  top 
people  wanting  to  be  able  to  say  something  if  they  could  say  it  honestly. 

Answer:  Yes. 

Question:  And  that  was  a  conscious  decision  on  your  part? 

Answer:  That's  correct. 

And  then,  yesterday,  remarkably,  in  her  opening  statement, 
again,  Ms.  Lewis  says  at  page  22,  "It  is  clear  that  Ms.  Breslaw  was 
there  to  deliver  a  message  that,  'The  people  at  the  top  would  like 
to  be  able  to  say  Whitewater  did  not  cause  a  loss  to  Madison.'" 
Again,  leaving  out  the  preface,  which  we  have  and  I  will  read  for 
you,  for  your  benefit,  at  page  59  of  the  transcript  provided  to  us, 
which  is,  "I  think,  if  they  can  say  it  honestly,  the  head  people.  Jack 
Ryan  and  Ellen  Kulka,  would  like  to  be  able  to  say  Whitewater  did 
not  cause  a  loss  to  Madison." 

Now,  in  your  mind,  is  there  a  distinction  between  a  message 
being  delivered  that,  "The  top  people  at  your  agency  want  it  to  be 
said  that  Whitewater  did  not  cause  a  loss  to  Madison,"  and  a  state- 
ment, "I  think,  if  they  can  say  so  honestly,  that  would  be  their 
hope."? 

Ms.  Breslaw.  Yes,  sir,  I  think  that  those  two  statements  are 
very  different.  I  think  that  the  caution  about  honesty  is  very  impor- 
tant, because  it  emphasizes  the  fact  that  honest  answers  were 
sought,  and  that  no  one  had  any  predetermined  idea  about  the  out- 
come that  was  preferred. 

Mr.  Ben-Veniste.  Now,  when  you  prefaced  your  remarks  by  say- 
ing, "I  think,  if  they  could  say  so,  if  it  could  be  said  honestly,  that 
the  head  people,"  et  cetera,  you've  testified  in  response  to  Mr. 
ChertofPs  questions  that  you  had  no  conversations  with  either  of 
these  two  individuals  about  the  subject,  so  in  that  context  what  did 
you  mean  by,  "I  think"? 
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Ms.  Breslaw.  Again,  sir,  I  don't  remember  specifically  saying 
that.  But,  I  think  it  is  apparent  that  when  a  person  says  I  think, 
that  suggests  that  the  person  is  speculating. 

Mr.  Ben-Veniste.  Mr.  Kravitz. 

Mr.  Kravitz.  Thank  you,  Mr.  Ben-Veniste. 

Ms.  Breslaw,  just  to  make  the  record  a  little  more  complete  here. 
Further  on  in  the  transcript  of  the  tape — of  the  conversation  with 
Ms.  Lewis,  from  February  2,  1994,  beginning  at  the  bottom  of  page 
66,  you  are  quoted  as  saying  the  following:  "And  I  do  believe  they 
want  to  say  something  honest.  I  don't  believe  at  all,  and  I  don't 
want  to  suggest  at  all  that  they  want  us  to  reach  a  certain  conclu- 
sion. I  really  don't  get  that  feeling."  That's  just  the  other  reference 
in  the  transcript  to  the  word  honest. 

Ms.  Breslaw.  I  would  observe,  sir,  that  I  believe  that  this  last 
passage  was  completely  omitted  from  the  notes  that  were  used  to 
support  Congressman  Leach's  floor  statement  in  March  1994. 

Mr.  Kravitz.  I  believe  that's  correct. 

Ms.  Yanda,  if  I  could  ask  you  a  few  questions.  What  is  your  posi- 
tion within  the  RTC  in  the  Kansas  City  field  office? 

Ms.  Yanda.  My  current  position  is  Senior  Counsel  of  the  Profes- 
sional Liability  Section  for  the  Kansas  City  office. 

Mr.  Kravitz.  Was  that  your  position  in  the  fall  of  1993? 

Ms.  Yanda.  No,  sir. 

Mr.  Kravitz.  What  was  your  position  at  that  time? 

Ms.  Yanda.  I  was  the  Section  Chief  for  the  Professional  Liability 
Section  in  Kansas  City. 

Mr.  Kravitz.  Ms.  Carmichael,  what  was  your  position  in  the  fall 
of  1993? 

Ms.  Carmichael.  I  was  the  Senior  Attorney  for  the  Professional 
Liability  Section  and  I  was  also  the  Criminal  Coordinator  of  the 
Legal  Division  for  the  Kansas  City  office. 

Mr.  Kravitz.  Ms.  Yanda,  yesterday  several  Members  of  this 
Committee  indicated  that  evidence  of  Ms.  Lewis'  political  motiva- 
tions and  biases  would  be  more  clearly  relevant  to  this  Committee's 
inquiry  if  that  evidence  was  combined  with  evidence  that  Ms. 
Lewis  was  leaking  information  about  the  Madison  case  to  the  press 
or  other  individuals.  Did  you  ever  become  aware  that  Ms.  Lewis 
was  leaking  information  about  the  Madison  case  to  the  press? 

Ms.  Yanda.  I  personally  was  not  made  aware  of  that.  I  was  told 
that  by  Mr.  Richard  lorio. 

Mr.  Kravitz.  And  Mr.  lorio,  is  it  correct  to  say  that  he  held  the 
analogous  position  in  the  OfRce  of  Investigations  to  the  position 
that  you  held  in  the  Professional  Liabilities  Section? 

Ms.  Yanda.  Yes,  sir,  he  was  the  Field  Investigative  Officer  in 
charge  of  the  Kansas  City  Investigative  Unit. 

Mr.  Kravitz.  When  did  you  have  this  conversation  with  Mr. 
lorio? 

Ms.  Yanda.  In  the  spring  of  1994. 

Mr.  Kravitz.  What  did  Mr.  lorio  tell  you  about  Ms.  Lewis'  pro- 
viding information  about  the  Madison  case  to  the  press? 

Ms.  Yanda.  Sir,  I  have  to  set  this  in  context  for  you  and  the 
Members  of  this  Committee.  About  this  time,  there  was  an  extraor- 
dinary amount  of  press  coverage  in  the  Kansas  City  area,  specifi- 
cally in  the  Kansas  City  Star,  our  local  newspaper,  concerning  Ms. 
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Lewis,  the  Whitewater  investigation  that  she  was  working  on,  and 
specifically  it  was  quoting  extensively  from  the  referrals  them- 
selves. 

I  and  the  lawyers  in  my  office  were  extremely  concerned  about 
this,  because  now  we  are  aware  that  there  was  tape  recording 
going  on  in  the  investigative  unit,  and  we  are  aware  that  there  are 
leaks  to  the  press  in  the  investigative  unit  that  were  allowing  the 
local  newspaper  to  have  extraordinary  coverage  of  documents  that 
we  believed  to  be  highly  confidential,  and  were  to  be  safeguarded. 

In  that  context,  I  called  Mr.  lorio  and  I  asked  him  to  meet  with 
me,  and  to  set  up  a  series  of  meetings  on  a  regular  basis.  There 
was  a  very  chilling  effect  in  my  office  that  was  having  an  extraor- 
dinary impact  on  the  morale  of  my  staff,  and  from  what  I  under- 
stood to  be  extremely  low  morale  in  the  investigative  unit  at  this 
very  time. 

The  newspapers  are  going  crazy;  they  are  covering  everything  re- 
lated to  Whitewater,  it  is  in  our  hometown,  and  I've  got  lawyers 
who  are  saying,  I'm  not  going  over  there,  these  people  are  taping 
us.  How  do  we  know  who  to  trust?  The  only  way  I  knew  to  instill 
a  sense  of  calmness,  and  a  sense  of  trust,  to  start  that  effort  at 
retrusting  each  other  again  was  by  example.  I  was  scared  to  death 
myself.  I  didn't  know  anymore  who  over  there  was  going  to  record 
what,  what  they  were  going  to  tell  to  the  press  if  we  did  talk  to 
them.  But  I  had  to  show  my  staff  that  we  have  a  job  to  do,  we  have 
to  remain  focused,  and  we  have  to  get  our  job  done,  irrespective  of 
these  concerns.  We  had  professional  obligations  we  had  to  fulfill. 

So  in  that  context,  I  asked  Mr.  lorio  for  a  meeting  and  in  that 
meeting  I  told  him  just  what  I  have  told  you  now:  My  folks  are 
scared  and  they  have  good  reason  to  be  scared.  And  in  that  context, 
Mr.  lorio  said,  I  know  Ms.  Lewis  is  leaking  information  to  the  press 
or  talking  to  the  press.  I  don't  recall  the  exact  words. 

Mr.  Kravitz.  Did  Mr.  lorio  provide  any  additional  details  about 
Ms.  Lewis'  leaks? 

Ms.  Yanda.  No,  sir. 

Mr.  Kravitz.  Just  to  be  clear,  as  of  that  time,  spring  of  1994,  the 
contents  of  criminal  referrals  in  the  Madison  case,  were  they  still 
confidential?  Were  they  still  meant  to  be  confidential  by  the  RTC? 

Ms.  Yanda.  It  is  my  understanding  that  they  should  have  re- 
mained confidential. 

Mr.  Kravitz.  Certainly  not  your  understanding  that  the  RTC 
had  released  publicly  the  criminal  referrals  at  that  time,  is  it? 

Ms.  Yanda.  That  was  not  my  understanding. 

Mr.  Kravitz.  Did  you  ever  become  aware  yourself  that  Ms.  Lewis 
had  been  asked  to  edit  a  newspaper  article  before  the  article's  pub- 
lication? 

Ms.  Yanda.  I  was  told  that. 

Mr.  Kravitz.  What  were  you  told  about  that? 

Ms.  Yanda.  An  investigator  called  me  just  to  report  exactly  what 
you  said. 

Mr.  Kravitz.  What  exactly  did  the  investigator  inform  you  of? 

Ms.  Yanda.  There  was  a  draft  of  a  Scripps  Howard  news  article 
that  had  come  in  to  Ms.  Lewis  on  the  investigative  fax  machine. 

Mr.  Kravitz.  Ms.  Yanda,  yesterday,  both  Ms.  Lewis  and  Mr. 
lorio  testified,  I  think  more  than  once,  about  an  award  that  Ms. 
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Lewis  was  given  by  the  RTC  or  within  the  RTC  for  her  work  in  the 
Madison  case,  and  Mr.  lorio  testified,  I  think  very  carefully,  yester- 
day that  the  award  had  been  provided  to  Ms.  Lewis  by  the  office 
of  Vice  President  Dennis  Cavinaw.  First,  who  is  Mr.  Cavinaw? 

Ms.  Yanda.  Mr.  Cavinaw  at  what  point  in  time,  sir? 

Mr.  Kravitz.  In  1994? 

Ms.  Yanda.  In  1994,  Mr.  Cavinaw  would  have  been  the  Vice 
President  of  the  Kansas  City  office. 

Mr.  Kravitz.  Do  you  know  anj^hing  about  how  Ms.  Lewis  re- 
ceived a — I  think  what's  called  a  time  off  award,  from  the  office  of 
Vice  President  Cavinaw,  relating  to  her  work  in  the  Madison  case? 

Ms.  Yanda.  I  received  several  phone  calls  concerning  that  award, 
yes,  sir. 

Mr.  Kravitz.  What  did  you  learn  about  the  way  in  which  Ms. 
Lewis  received  that  award? 

Ms.  Yanda.  Mr.  Glenn  Penrose,  who  was  our  Acting  Vice  Presi- 
dent in  the  Kansas  City  office,  called  to  tell  me  that  he  had  been 
asked  to  sign  some  time  off  awards  for  Ms.  Lewis  and  for  several 
other  members  of  the  investigative  department.  He  indicated  that 
he  had  signed  off  on  those  awards,  and  he  had  only  then  found  out 
that  Mr.  Cavinaw  had  not,  as  Mr.  lorio  had  represented  to  Mr. 
Penrose,  agreed  to  sign  off  on  those  time  off  awards  before  Mr. 
Cavinaw  left  the  office. 

Mr.  Kravitz.  Just  so  the  record  is  clear,  am  I  correct  that  what 
you  learned  is  that  initially,  Mr.  lorio  went  to  Mr.  Cavinaw  himself 
and  sought  Mr.  Cavinaw's  approval  for  the  time  off  awards  and 
then  Mr.  Cavinaw  declined  to  grant  that  approval? 

Ms.  Yanda.  I  only  know  that  because  Mr.  Cavinaw  told  me  it 
happened. 

Mr.  Kravitz.  So  Mr.  Cavinaw  specifically  told  you  he  had  been 
approached  by  Mr.  lorio,  and  that  he  had  told  Mr.  lorio  that  he 
would  not  authorize  the  awards? 

Ms.  Yanda.  At  that  time,  that's  right. 

Mr.  Kravitz.  At  some  later  time,  I  think  you  testified  in  your 
deposition,  Mr.  Cavinaw  was  on  leave  and  Mr.  lorio  went  to  the 
person  who  was  acting  in  Mr.  Cavinaw's  place  as  the  Vice  Presi- 
dent? 

Ms.  Yanda.  No,  sir.  Mr.  Cavinaw  was  on  extended  detail,  not 
leave,  to  Washington,  DC,  for  most  of  the  spring  of  that  year. 

Mr.  Kravitz.  OK.  So  Mr.  Cavinaw  was  out  of  the  Kansas  City 
office  and  someone  was  acting  in  his  place  as  Vice  President? 

Ms.  Yanda.  Mr.  Glenn  Penrose  was  acting  in  his  place. 

Mr.  Kravitz.  Mr.  lorio  went  to  Mr.  Penrose  and  told  Mr.  Penrose 
that  Mr.  lorio  had  authorized  those  awards  when,  in  fact,  he  had 
not? 

Ms.  Yanda.  No,  sir.  It's  Mr.  Cavinaw  who  Mr.  lorio  represented 
had  approved  the  awards.  He  just  wasn't  around  to  sign  them,  and 
he  represented  that,  according  to  Mr.  Penrose,  and  based  on  that 
representation,  Mr.  Penrose  approved  the  awards. 

Mr.  Kravitz.  You  now  know,  from  what  Mr.  Cavinaw  told  you, 
that  that  was  a  misrepresentation  by  Mr.  lorio;  is  that  correct? 

Ms.  Yanda.  I  know  that  it  was  an  incorrect  representation. 
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The  Chairman.  Counsel,  you  have  the  red  light  on.  If  you  want 
to  pursue  afterwards.  We  are  going  to  go  to  10  minutes  and  then 
we  will  come  back  for  10  minutes. 

Senator  Bond. 

OPENING  COMMENTS  OF  SENATOR  CHRISTOPHER  S.  BOND 

Senator  Bond.  Thank  you  very  much,  Mr.  Chairman.  There  are 
a  number  of  things  I  want  to  cover  but  let  me  follow  up  with  Ms. 
Yanda. 

You  stated  that  Mr.  lorio  had  said  that  he  was  permitting  Jean 
Lewis  to  talk  to  the  press;  is  that  your  testimony? 

Ms.  Yanda.  No,  sir,  that's  not  my  testimony. 

Senator  BOND.  That  appears  in  this  document  that  was  men- 
tioned the  other  day — called  "The  Mishandling  of  Criminal  Refer- 
rals," it  was  prepared  by  the  White  House  and  it  quotes  you  as  say- 
ing that  in  lorio's  statement  to  Julie  Yanda  that  he  was  permitting 
Jean  Lewis  to  talk  to  the  press,  quote,  "It  was  apparent  at  the 
same  time  that  someone  was  leaking  highly  confidential  informa- 
tion." You  did  not  report  that;  did  Mr.  lorio  say  to  you  that  he  was 
permitting  Jean  Lewis  to  talk  to  the  press? 

Ms.  Yanda.  No,  sir.  He  told  me  exactly  what  I  have  told  this 
panel  today  and  that  is  that  he  knew  she  was  leaking  or  talking 
to  the  press. 

Senator  Bond.  He  did  not  say  leaking,  did  he? 

Ms.  Yanda.  Sir 

Senator  Bond.  Go  ahead,  please  say. 

Ms.  Yanda.  Sir,  my  notes  of  that  conversation  are  available  to 
the  Members  of  the  panel.  I  don't  have  them  before  me  today.  But 
my  notes  were  taken  down  as  Mr.  lorio  said  the  words,  so  I  will 
defer  to  whatever  my  notes  characterize  as  the  exact  wording  that 
Mr.  lorio  used  during  that  conversation. 

Senator  Bond.  Mr.  lorio  in  his  deposition  of  October  20,  1995, 
page  121  states: 

Answer:  No,  I  don't  believe  she  leaked  any  information  to  the  press. 

Question:  Why  don't  you  believe  that? 

Answer:  We  maintained  a  log.  Every  time  we  were  contacted  by  the  press,  we 
would  do  a  little  E-mail  and  kick  it  to  the  public  affairs  person.  You  know,  they 
would  call  you  all  hours  of  the  day  and  night,  at  home,  at  the  office,  and  many  times 
they  would  say  we  don't  want  you  to — don't  say  a  word,  but  did  you  know  this,  and 
I  would  go  thank  you,  you  need  to  talk  to  so-and-so. 

Now,  that  is  Mr.  lorio's  testimony.  Do  you  have  any  reason  to 
contradict  that  view  of  Mr.  lorio?  Do  you  know  any  reason  that 
statement  would  not  be  true? 

Ms.  Yanda.  Sir,  I  stand  by  my  contemporaneous  notes  made  dur- 
ing the  conversation  I  had  with  Mr.  lorio  in  the  spring  of  1994. 

Senator  Bond.  You  referred  to  a  Scripps  Howard  article,  faxed 
to  Ms.  Lewis. 

Ms.  Yanda.  I  referred  to  the  fact  that  an  investigator  called  me 
and  told  me  about  it. 

Senator  Bond.  Did  that  investigator  also  tell  you  what  her  re- 
sponse was?  Did  she  do  anything  in  response  to  that  fax  which  she 
received? 

Ms.  Yanda.  The  investigator  or  Ms.  Lewis? 

Senator  BOND.  Ms.  Lewis. 

Ms.  Yanda.  No,  sir,  we  did  not  talk  about  that. 
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Senator  BOND.  It  has  been  previously  testified,  I  believe,  that 
Scripps  Howard  faxed  a  story  to  Ms.  Lewis,  Ms.  Lewis  took  no  ac- 
tion on  it. 

Ms.  Yanda.  Actually,  sir,  what  I  said  was  a  draft  of  a  Scripps 
Howard  news  article. 

Senator  Bond.  A  draft  of  the  news  article.  So  the  fact  that  we 
have  no  information  and  you  have  no  further  information  that  she 
responded  in  any  way  to  it,  do  you? 

Ms.  Yanda.  No,  sir. 

Senator  Bond.  I  wanted  to  make  that  clear.  Frankly,  there  has 
been  a  great  effort  here  to  attack  Ms.  Lewis  and  her  motivation. 
I  think  it  is  important  to  note  that  the  innuendo  that  have  been 
raised  are  not  based  on  any  evidence  that  there  was  any  leakage. 
If  she  were  leaking — let  me  ask  you  a  hypothetical  question.  Would 
not  someone  wishing  to  leak  a  blockbuster  have  leaked  the  con- 
tents of  criminal  referral  C0004,  prior  to  the  November  1992  elec- 
tions? 

Ms.  Yanda.  Sir,  I  have  no  way  to  respond  to  that  question. 

Senator  BOND.  All  right,  I  understand  that  and  I  accept  that  an- 
swer. But  if  there  were  a  question  of  leaking,  one  would  expect  that 
the  leaking  would  have  covered  this  very  important  item.  There  is 
no  evidence  on  that. 

Let  me  turn  to  Ms.  Breslaw.  Ms.  Breslaw,  you  have  been  asked 
about  the  memorandum  from  Gary  Davidson,  an  investigator  of 
civil  fraud,  who  states  that  you  felt  that  he  should  know  that  some 
RTC  people  would  take  a  dim  view.  You  have  stated  previously 
that  you  did  not  intend  to  convey  that  to  Mr.  Davidson. 

Ms.  Breslaw.  That's  correct,  sir. 

Senator  Bond.  I  believe  you  said  it  very  politely,  was  your  testi- 
mony, you  said  it  politely? 

Ms.  Breslaw.  Well,  no,  sir.  I'm  sorry,  I  think  I've  lost  your  ques- 
tion. 

Senator  Bond.  When  you  conveyed  to  Mr.  Davidson  that  he 
shouldn't  really  get  into  the  Madison  Guaranty,  you  conveyed  that 
politely;  is  that  what  you  testified  to  earlier  today? 

Ms.  Breslaw.  No,  I  think  what  I  was  saying  was  that  Mr.  David- 
son asked  me  about  Rose  Law  Firm  issues  and  as  to  Rose  Law 
Firm  issues 

Senator  Bond.  You  said  politely. 

Ms.  Breslaw.  Sure,  that  someone  else  was  working  on  it. 

Senator  Bond.  You  also  state  that — was  it — did  we  hear  your 
testimony  on  the — was  that  your  voice  on  the  tape  we  heard  today 
and  yesterday? 

Ms.  Breslaw.  You  know,  sir,  I  don't  want  to  fight  with  you.  I 
guess  all  I  can  say  is  that  I  don't  know  what  I  sound  like  on  tape. 
Jean  Lewis  has  taken  responsibility  for  secretly  taping  the  con- 
versation. So,  I  don't  dispute  it. 

Mr.  Ben-Veniste.  You  pointed  out  the  fact  in  answer  to  Coun- 
sel's question  that  you  said  honestly,  that  they  want  to  be  able  to 
say  this,  and  it  was  also  pointed  out  you  say,  now,  I  don't  want  to 
suggest  that  they  want  this  result.  Is  that  correct  from  your  read- 
ing of  the  transcript,  if  nothing  else? 

Ms.  Breslaw.  I  appreciate  your  phrasing  it  that  way.  I  think 
that's  what  the  transcript  says. 
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Senator  BOND.  You  are  an  experienced  investigator,  Ms.  Breslaw. 
Have  you  ever  found  a  case  where  somebody  is  trying  to  influence 
something  where  they  always  put  the  qualifiers  in,  saying,  now,  I 
don't  mean  to  tell  you  that  this  is  how  the  result  should  come  out, 
I  honestly  wouldn't  want  you  to  say  it  if  you  couldn't  believe  it,  and 
please  don't  think  that  I  want  you  to  do  it,  but  here  is  the  answer; 
is  it  not  customary,  is  it  not  quite  possible  that  someone  wishing 
to  influence  an  answer  or  an  outcome  would  phrase  it  with  the 
qualifiers  that  would  give  them  a  legal  loophole  to  slip  out  of? 

Ms.  Breslaw.  Sir,  I  have  never  seen  anybody  do  that.  Again,  I 
must  emphasize  that  Jean  Lewis  was  not  an  investigator  on  the 
civil  project  so  the  premise  there  is  that  someone  is  trying  to  influ- 
ence something  that  she  is  doing. 

Senator  BOND.  Let's  be  clear.  She  was  investigating  the  criminal 
side;  correct? 

Ms.  Breslaw.  That's  my  understanding,  yes,  sir. 

Senator  Bond.  No  one  is  saying  she  was  a  civil  investigator. 

Ms.  Breslaw.  She  testified  she  was  removed  from  the  criminal 
project  several  months  before  so,  to  the  best  of  my  understanding, 
she  was  not  an  investigator  in  any  capacity  on  Madison  issues  at 
that  time. 

Senator  Bond.  Now,  you've  suggested  to  us  that  there  was  some 
kind  of  plot,  that  Mr.  lorio  tried  to  get  you  to  drink  alcohol  at  lunch 
and  then  set  you  up  to  come  in  to  Ms.  Lewis'  office  and  that  she 
somehow  positioned  you  so  you  would  be  tape  recorded.  Would  they 
have  any  idea  that  you  would  say  something  like  "Kulka  and  Ryan 
would  like  to  be  able  to  say  that  there  was  no  loss  caused"— -did 
they  have  any  reason  to  think  that  you  might  say  this?  How  did 
they  know,  if  they  were  scheming  and  plotting  as  you  suggested, 
that  you  might  say  something  like  this? 

Ms.  Breslaw.  Sir,  first  of  all,  I  did  not  use  the  word  plot  or 
scheme;  and  second  of  all,  given  what's  happened,  it  strikes  me  as 
possible  that  they  recorded  other  conversations.  I  mean,  for  all  I 
know  this  was  a  routine  practice  in  their  office.  So,  no,  they  had 
no  reason  to  think  that  I  would  do  anything  inappropriate  because 
I  had  never  met  them  before. 

Senator  Bond.  Were  there  any  other  instances  that  you  know  of 
where  you  indicated  the  RTC  management  would  take  a  dim  view 
of  this? 

Ms.  Breslaw.  Of  what,  sir? 

Senator  Bond.  Of  Whitewater  and  Madison  being  tied  together. 

Ms.  Breslaw.  Not  that — no,  sir. 

Senator  BOND.  Let  me  ask  to  put  up  on  the  Elmo  MGO  472.  This 
is  an  E-mail  from  you  dated  Tuesday,  June  28,  1994,  to  Mark 
Gabrellian,  perhaps — in  which  it's  stated,  "I  have  the  impression 
we're  in  the  midst  of  producing  documents  to  the  Senate  Banking 
Committee."  The  second  paragraphs  begins,  "At  a  personal  level  I 
strongly  request  that  everybody  be  careful  not  to  inadvertently 
produce  anything  to  do  with  the  Lewis  conversation,  such  produc- 
tion could  very  well  throw  me  into  another  situation  in  which  I  am 
blindsided  by  crazy  Members  of  Congress  who  are  playing  to  the 
press.  If  that  happens,  I  am  not  going  to  let  myself  get  slammed. 
I  will  start  telling  my  side  of  the  story  to  the  press,  and  the  chips 
will  just  have  to  fall  where  they  may." 
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I  understand  your  view  of  the  mental  condition  of  the  Members 
of  Congress,  as  well  as  the  motivation.  Would  you  perhaps  like  to 
tell  us  your  side  of  the  story? 

Ms.  Breslaw.  Well,  sir,  I  don't  remember  particularly  what  I 
was  thinking  when  I  sent  this  E-mail. 

The  Chairman.  You  want  to  hold  on  just  for  a  moment  because 
what's  happening  now  is  that  the  Senator  wants  to  get  an  expla- 
nation, I  would  like  you  to  explain,  but  when  I  guess  somebody 
says  red  light,  you  know,  and  if  we  are  going  to  do  that 

Senator  Bond.  OK. 

The  Chairman.  We  will  do  it,  but  we  are  going  to  come  right 
back  to  it. 

Senator  Sarbanes. 

Senator  Sarbanes.  Well,  I  think  Ms.  Breslaw  should  be  able  to 
answer  the  question 

The  Chairman.  Fine. 

Senator  Sarbanes.  — then  we  should  shift  over. 

That's  all,  Mr.  Chairman. 

The  Chairman.  OK,  but,  you  know,  I  am  attempting  to  do  this 
and  I  have  to  say  that  the  Chair  has,  I  think,  extended  and  at- 
tempts to  extend  courtesy  to  all  the  Members  on  both  sides  and  I 
don't  want  to  get  into  this  nitpicking  and  that's  apparently  what's 
beginning  to  take  place  here. 

Senator  Sarbanes.  Mr.  Chairman,  let  me  make  this  observation. 
We  agreed  to  certain  rules  and  I  think  it  is  probably  easier  if  we 
follow  just  those  rules.  I  think  the  question 

The  Chairman.  If  we  want  to  do  it  down  to  the  rules,  I  can  say 
this  to  you,  I  could  say  that  under  the  rules  we  are  permitted — 
Senator  Bond  is  permitted  to  go  for  15  minutes. 

Senator  Moseley-Braun.  If  it  is  my  turn,  she  can  answer  the 
question  on  my  time. 

The  Chairman.  I  think  in  the  spirit  of  comity,  if  we  would  work 
in  that  way  we  could  proceed  and  go  through — I  permitted  a  time 
to  finish  one  thought.  Now,  if  you  want  her  to  answer  the  ques- 
tion— I  would  like  her  to  answer  the  question — ^you  just  tell  me.  I 
hope  it  is  not  going  to  be  considered  an  infringement  upon  the  time 
of  any  of  the  Members  here. 

Senator  Moseley-Braun.  No,  Mr.  Chairman.  Thank  you  for  your 
consideration.  It  is  perfectly  all  right. 

I  think  Senator  Bond  has  asked  a  cogent  question:  What  is  your 
side  of  the  story?  I  am  very  interested — it  seems  to  me  that  if  I  had 
had  my  conversation  secretly  taped  by  somebody  I  would  be  suffi- 
ciently concerned  to  say  I  want  to  have  a  chance  to  tell  my  side 
and  let  the  chips  fall — the  memorandum  or  the  E-mail  makes  sense 
to  me,  but  I  would  like  Ms.  Breslaw  to  give  her  side  of  the  story, 
I  think  it  is  important. 

Ms.  Breslaw.  Well,  sir  and  ma'am,  I  do  want  to  be  clear  with 
you  that  I  do  not  have  a  clear  recollection  in  my  mind  about  what 
I  was  thinking  when  I  sent  this  E-mail.  I  believe  that  in  this  time- 
frame, this  is  June  28,  1994,  there  were  a  whole  series  of  stories 
in  the  press.  To  the  best  of  my  recollection,  the  suggestion  that  the 
conversation  had  been  taped  had  already  been  raised  in  the  press 
at  that  time. 
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To  the  best  of  my  recollection,  the  description  of  the  conversation 
that  was  circulating  in  the  press  at  that  time  was  in  a  manner  that 
was  favorable  to  Jean  Lewis,  and  which  omitted  some  of  the  impor- 
tant statements  that  Mr.  Ben-Veniste  and  Mr.  Kravitz  have  gone 
over  with  me. 

Senator  Moseley-Braun.  Like  the  whole  business  about  hon- 
esty, that  she  had  omitted  honesty  and  you  wanted  that  part  to  be 
told? 

Ms.  Breslaw.  Correct.  I  think  what  I  was  thinking  at  the  time 
was  if  this  starts  to  blow  up  again  in  the  press  then  I  will  start 
giving  interviews  myself  and  explain  my  best  recollection  of  the 
conversation  and  of  my  purpose  in  going  to  Kansas  and  the  whole 
story. 

Senator  Moseley-Braun.  Senator  Sarbanes,  Mr.  Ben-Veniste, 
you  can  take  the  rest  of  my  time.  I  just  wanted  her  to  finish  out 
that  thought. 

Mr.  Ben-Veniste.  We  talked  about  the  question  of  whether  there 
were  documents  that  were  properly  handled,  and  inquiries  by 
members  of  the  press,  which  were  properly  or  not  properly  handled 
by  Ms.  Lewis.  Let  me  ask  you,  Ms.  Yanda,  were  you  aware  that 
Ms.  Lewis  had  some  employee  of  the  RTC  in  Kansas  City  make  an 
entire  copy  of  her  file,  including  both  the  1992  and  1993  criminal 
referrals,  and  that  she  took  that  material  to  her  home? 

Ms.  Yanda.  Sir,  I  was  not  aware  that  there  was  the  allegation 
that  she  had  someone  copy  her  files.  I  heard  constant  complaints 
from  investigators  that  Ms.  Lewis  was  taking  RTC  files  home  with 
her,  but  I  did  not  know  what  files  they  were  or  how  she  came  into 
contact  with  them. 

Mr.  Ben-Veniste.  This  is  at  page  479  of  Ms.  Lewis'  deposition 
transcript,  Mr.  Chertoff.  Actually,  this  is  a  volunteered  answer. 

Question:  Before  you  do  conclude,  there  is  one  matter  I  would  like  to  clarify.  I  re- 
flected a  little  further  on  this  last  night. 

Her  deposition  went  over  an  extra  day  because  she  became  ill 
and  we  stopped  at  5:00  p.m. 

I  reflected  a  little  further  on  this  last  night.  The  matters  with  regard  to  when  I 
asked  the  clerk  in  the  department  to  make  copies  of  the  referrals  and  the  exhibits 
for  me,  I  just  would  like  the  record  to  clearly  show 

Question:  Thank  you.  What  are  we  talking  about  now? 

Answer:  The  copies  of  the  referrals  and  the  exhibits  I  made.  I  testified  yesterday 
they  are  ultimately  in  the  possession  of  my  counsel. 

Question:  Ultimately? 

Answer:  Yes,  that's  the  matter  I  wish  to  clarify.  Those  copies  were  made  in  early 
November  1992,  and  I  just  want  to  make  sure  that  the  record  shows  that.  And  I 
misspoke.  It  was  1993. 

Question:  You  made  copies  of  the  criminal  referrals,  both  the  1992  and  1993  crimi- 
nal referrals? 

Answer:  Correct. 

Then  she  made  copies  of  the  exhibits. 

Did  Ms.  Lewis  tell  you  or  anyone  else,  to  your  knowledge,  that 
she  was  sending  all  of  that  confidential  material  to  her  private  at- 
torney, Mr.  Forshey? 

Ms.  Yanda.  No,  sir. 

Mr.  Ben-Veniste.  Was  there  any  appropriate  procedure  at  the 
RTC  for  sending  confidential  RTC  documents  to  a  private  attorney? 

Ms.  Yanda.  Sir,  I  don't  know  about  any  RTC  policy  like  that. 
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Mr.  Ben-Veniste.  Could  there  have  been,  in  your  view,  any  ap- 
proval given,  had  Ms.  Lewis  sought  approval,  for  such  a  thing  to 
have  been  done? 

Ms.  Yanda.  Sir,  I  don't  know. 

Senator  Moseley-Braun.  Mr.  Ben-Veniste,  I  would  like  to — Ms. 
Yanda,  in  your  statement  you  mentioned  complaints  you  had  got- 
ten regarding  Ms.  Lewis'  handling  of  RTC  documents  and  her  job 
performance  in  that  regard.  You  worked  with  her  for  about  2  years; 
is  that  correct?  How  long  did  you  work  with  her  and  what  was 

Ms.  Yanda.  You  referenced  my  statement.  That's  what's  got  me 
confused  here. 

Senator  Moseley-Braun.  I'm  sorry.  Let  me  ask  you  a  straight- 
forward question.  How  long  did  you  work  with  Ms.  Lewis  and  what 
was  your  impression  of  her  job  performance? 

Ms.  Yanda.  Ma'am,  to  characterize  me  as  working  with  Ms. 
Lewis  is  inaccurate.  Ms.  Lewis  was  a  line  investigator  in  the  inves- 
tigations unit  in  Kansas  City. 

First  of  all,  I  was  a  35-  to  40-minute  drive  away  from  where  Ms. 
Lewis  worked.  I  did  not  supervise  or  oversee  her  day-to-day  activi- 
ties. Nor  did  I  interact  with  her  on  any  kind  of  regular  basis.  I  was 
the  head  of  the  legal  division  in  Overland  Park,  Kansas  as  it  per- 
tains to  the  Professional  Liabilities  Section.  So,  only  in  regards 
that  there  was  interaction  between  investigations  unit  and  the  PLS 
unit,  primarily  from  my  standpoint  with  Mr.  lorio,  did  I  "work,"  in 
quotes,  with  Ms.  Lewis. 

Senator  Moseley-Braun.  But  you  mentioned  complaints,  that 
you  had  gotten  complaints  about  her  work.  In  your  statement  a 
minute  ago  you  said  you  had  heard  complaints.  That's  what  I  am 
referencing. 

Ms.  Yanda.  I'm  sorry.  I  thought  you  were  talking  about  my  open- 
ing statement.  I  apologize. 

In  the  spring  of  1993,  there  was  an  institution  that  my  office  was 
responsible  for.  That  institution  is  known  as  Paragould,  it's  an  in- 
stitution out  of  Arkansas.  In  that  institution,  we  had  several  claims 
being  worked  on.  One  that  Ms.  Lewis  was  working  on,  the  criminal 
referrals,  and  on  the  civil  side,  the  professional  liability  side,  there 
were  a  series  of  claims  under  investigation,  but  the  one  that  be- 
came most  interactive  with  Ms.  Lewis  was  relating  to  a  fidelity 
bond  claim.  A  fidelity  bond  claim  is  an  insurance  policy,  if  you  will, 
that  guarantees — that  insures  the  faithful  performance  of  certain 
thrift  and  bank  employees,  officers,  and  directors. 

Ms.  Lewis  was  working  directly  with  the  U.S.  Attorney  at  this 
time  in  Arkansas.  In  the  course  of  her  dealings  with  the  U.S.  Attor- 
ney's Offiice,  they  struck  a  deal  for  a  plea  bargain  with  a  target  de- 
fendant who  happened  to  be  a  target  defendant  in  our  fidelity  bond 
claim  and  our  director  and  officer  claims  that  we  were  investigat- 
ing at  the  time. 

That  target  defendant  entered  into  a  plea  bargain  which  Ms. 
Lewis  worked  out  with  the  U.S.  Attorney's  Office,  if  you  will,  where 
there  was  no  requirement  of  restitution  and  there  was  no  require- 
ment for  cooperation,  standard  provisions  that  PLS  gets  when  we 
work  with  U.S.  Attorneys  Offices  in  the  24-State  region  that  I  am 
responsible  for.  Because  we  did  not  have  a  plea  bargain  that  re- 
quired this  target  defendant  to  cooperate  with  the  RTC  in  its  work 
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on  the  fidelity  bond  claim — one  of  the  essential  elements  that  I 
have  to  prove  as  a  PLS  lawyer  to  succeed  on  a  fidelity  bond  claim 
relates  to  the  issue  of  discovery.  Without  that  man's  testimony,  I 
was  seriously  lacking  in  evidence  to  support  the  fidelity  bond  claim 
that  I  was  responsible  for. 

The  PLS  attorney  assigned  to  Paragould  was  upset,  concerned — 
no,  she  was  downright  mad  because  the  agency's  interests  had  not 
been  protected  because  Ms.  Lewis  dealt  not  through  PLS,  not  after 
consulting  with  PLS,  but  directly  with  the  U.S.  Attorney.  As  a  re- 
sult, the  U.S.  Attorney  entered  into  a  plea  bargain  that  my  group, 
the  PLS  people,  tried  to  correct  and  say  hey,  wait  a  minute,  U.S. 
Attorneys  and  the  RTC  work  together,  we  do  have  some  common 
goals. 

Senator  Moseley-Braun.  She  was  not  following  standard  proce- 
dure and  in  so  doing  ruined  an  investigation? 

Ms.  Yanda.  Ma'am,  I  can't  characterize  it  like  that.  First  of  all, 
the  policies,  if  you  will,  were  unstated  at  this  time.  But  there  was 
an  obligation  and  a  requirement,  and  an  expectation  that  Mr.  lorio 
and  I  set  for  our  office,  of  communication.  Communication  was  key. 
If  you  are  going  to  succeed  in  a  professional  liability  claim  and 
there  are  criminal  aspects  to  it,  you  darn  well  better  communicate 
or  somebody  is  going  to  mess  up  the  other  side.  We  needed  to  work 
together  as  a  team.  The  team  failed  in  this  regard,  because  we  had 
one  member  of  the  team  dealing  directly  with  the  U.S.  Attorney's 
Office  and  not  protecting  the  interests  of  our  client,  the  Resolution 
Trust  Corporation,  and  the  taxpayers  for  whom  we  are  charged 
with  the  responsibility  to  secure  recoveries  for  the  savings  and  loan 
bailout  crisis. 

Ms.  Lewis  cuts  the  deal,  we  go  back  and  try  to  correct  the  deal — 
and  believe  me,  the  U.S.  Attorney's  Office  was  not  going  to  budge 
on  this.  He  said  look,  I  have  already  worked  it  out  with  the  RTC's 
representative.  I  don't  have  any  reason  to  go  back  and  try  to  re- 
open this  matter,  and  he  didn't. 

Senator  Moseley-Braun.  So  the  taxpayers  lost  the  value  of  the 
restitution  that  would  have  happened  in  that  regard,  that  could 
have  happened? 

Ms.  Yanda.  If  there  was  restitution  to  be  gotten  they  lost  the 
value  of  that,  but  more  importantly,  from  my  standpoint,  it  was  the 
diminished  value  of  the  fidelity  bond  claim  with  the  underlying  in- 
surance policy  that  I  was  not  able  to  collect  the  full  value  of. 

Senator  Moseley-Braun.  Right. 

Ms.  Yanda.  That  was  the  injury  that  I  felt  the  RTC  had  sus- 
tained. 

Now,  you  asked  about  the  policy.  The  policy — because  of  this  inci- 
dent in  Paragould,  I  talked  to  Mr.  lorio,  and  then  I  went  to  Mr. 
Thompson  and  we  had  a  joint  meeting  between  all  investigators 
and  all  PLS  attorneys.  At  that  meeting,  and  subsequently  there- 
after, Mr.  Thompson  made  it  clear  that  attorneys  were  to  talk  to 
attorneys,  PLS  attorneys  talk  to  the  U.S.  Attorneys,  and  that  in- 
vestigators were  to  talk  to  the  FBI.  Keep  the  parity  where  attor- 
neys talk  to  attorneys  so  we  know  the  playing  field  and  the  impli- 
cations and  the  protection  of  our  client's  interests,  and  at  the  inves- 
tigator level  they  can  work  with  their  counterparts  at  the  FBI. 
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Senator  Moseley-Braun.  My  time  is  up  because  the  red  light  is 
on,  but  I  think  this  has  been  helpful.  Thank  you  very  much,  Ms. 
Yanda. 

The  Chairman.  Have  you  completed  your 

Senator  Moseley-Braun.  Well,  the  red  light  is  on. 

The  Chairman.  If  you  want  to  complete  the  line  of  questioning, 
I  think  it's  appropriate. 

Senator  Moseley-Braun.  I  appreciate  the  offer,  Mr.  Chairman. 
I  think  the  issue  has  been  stated.  I  don't  know  if  I  can  make  it 
more  of  a  conclusion. 

The  Chairman.  Senator  Bond. 

Senator  Bond.  Ms.  Breslaw,  to  go  back  to  this  E-mail  of  June  28, 
1994,  let  me  be  clear,  this  is  an  E-mail  you  sent;  is  that  correct? 

Ms.  Breslaw.  I  believe  so,  yes,  sir. 

Senator  Bond.  Would  you  tell  me  who  that  was  to? 

Ms.  Breslaw.  Mark  Gabrellian. 

Senator  BOND.  Gabrellian,  thank  you  very  much.  Let  me  make 
sure  I  understand.  In  the  first  paragraph,  you  say,  "If  anybody  is 
considering  producing  anything,  I  would  like  to  talk  about  whether 
it's  responsive  to  the  Committee's  request.  It's  my  understanding 
the  Senate  rejected  amendments  which  might  have  brought  it  into 
the  scope  of  the  hearings." 

The  reason  you  said  that,  of  course,  is  that — in  strict  compliance 
with  a  subpoena  or  a  request,  the  defense  lawyer  generally  says, 
is  this  specifically  covered.  You  wanted  to  make  sure  that  anything 
to  be  produced  was  specifically  covered;  is  that  correct? 

Ms.  Breslaw.  Yes,  sir.  I  think  by  accident  you  omitted  the  part 
of  the  E-mail  that  says,  "If  anybody  is  considering  producing  any- 
thing that  has  anything  to  do  with  my  conversation  with  Jean 
Lewis."  So  I  agree  with  you  generally  but  you  missed  that  one  little 
part  and  that  was  what  I  was  dealing  with. 

Senator  Bond.  Let's  start  in  the  second  paragraph.  Would  you 
explain  that  first  sentence? 

Ms.  Breslaw.  I  asked  people  to  be  careful  not  to  inadvertently 
produce  anything  that  has  to  do  with  the  Lewis  conversation.  I 
think  that's 

Senator  Bond.  What  could  they  produce?  What  is  there  that  you 
are  fearful  they  might  produce? 

Ms.  Breslaw.  I  really  didn't  know  at  the  time.  Again,  this  was 
in  the  timeframe  in  which  there  were  reports  in  the  press  that  the 
conversation  had  been  recorded,  but  I  didn't  know  that  personally 
myself.  Nobody  had  played  me  a  tape,  nobody  had  given  me  a  tran- 
script. 

I  didn't  know  what  management  in  the  RTC  had  in  connection 
with  this.  I  didn't  understand  whether,  or  if,  they  were  looking  into 
this  incident.  I  did  not  have  any  further  communication  with  Jean 
Lewis,  so  I  didn't  know  if  she  had  given  any  further  information, 
so  I  really  didn't  know. 

Senator  Bond.  But  clearly  you  did  not  want  them  to  produce 
anything;  is  that  correct? 

Ms.  Breslaw.  I  wanted  them  to  produce  what  was  responsive, 
and  my  understanding  was  that  the  conversation  was  not  respon- 
sive to  the  request  that  was  pending  at  the  time.  Actually  I  guess 
I  should  be  careful  to  say  that  I'm  asking  for  people  to  let  me  know 
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if  they  determine  that  it  is  responsive.  I'm  not  saying  don't  produce 
it  under  any  circumstances. 

Senator  Bond.  Now,  why  did  you  feel  that  you  had  to  follow  that 
up  with  what  appears  to  me  to  be  a  threat?  Is  it  not  a  promise  that 
if  that  happens,  you  will  take  certain  action? 

Ms.  Breslaw.  At  that  point  in  time,  I  was  very  frustrated  with 
the  press  coverage  that  was  coming  out.  For  one  reason  or  another, 
and  I  guess  basically  because  of  what  had  been  leaked  to  the  press, 
the  perspective  in  the  press  at  the  time  was  very  negative  to  me, 
so  I  think  I  was  expressing  some  of  that  frustration  and  was  just 
telling  people  that  I  had  pretty  much  reached  the  end  of  my  rope 
and  felt  that  if  this  started  to  come  out  in  the  papers  again,  that 
I  would  start  talking  to  the  press  myself. 

Senator  Bond.  What  is  it  that  you  would  start  saying  to  the 
press  that  would  be  such  a  problem  for  the  recipients  of  the  memo 
that  they  would  be  sure  to  comply  with  your  request? 

Ms.  Breslaw.  I  don't  have  any  reason  to  think  that  they  had  any 
particular  problem.  Again,  as  I've  said  before,  what  I  think  I  may 
have  been  referring  to  were  the  statements  to  the  effect  that  every- 
one was  seeking  honest  answers  and  that  sort  of  thing. 

I  think  within  the  RTC,  there  have  been  different  policies  at  dif- 
ferent times  about  whether  it's  appropriate  for  staff  attorneys,  or 
staff  generally,  to  interact  with  the  press  themselves,  so  I  think  it 
was  more  me  alerting  people  that  I  might  be  reaching  a  point 
where,  as  to  this  particular  issue,  that  I  might  feel  that  I  needed 
to  defend  myself  personally. 

So  I  think  it's  more  in  the  context  of  the  somewhat  confused  pol- 
icy in  the  RTC  about  whether  or  not  it  was  OK  for  staff  people  to 
deal  with  the  press  at  all. 

Senator  Bond.  I  think  Mr.  Chertofif  wanted  to  follow  up  so  I'll 
yield  him  the  remainder,  Mr.  Chairman,  or  yield  it  back  to  you. 

The  Chairman.  I  might  just  ask  one  thing.  You  have  a  copy  of 
the  transcripts  of  the  hearing  regarding  Whitewater  conversations 
between  Jean  Lewis  and  April  Breslaw  in  your  folder. 

Ms.  Breslaw.  I'm  sorry,  the  transcript  of? 

The  Chairman.  The  recorded  conversation. 

Ms.  Breslaw.  Yes. 

The  Chairman.  Would  you  look  at  page  59,  top  of  the  page? 

Ms.  Breslaw.  Yes,  sir. 

The  Chairman.  Would  you  read  that  first  sentence? 

Ms.  Breslaw.  "I  think  if  they  can  say  it  honestly,  the  head  peo- 
ple. Jack  Ryan  and  Ellen  Kulka,  would  like  to  be  able  to  say 
White-  water  did  not  cause  a  loss  to  Madison." 

The  Chairman.  Did  you  make  that  statement? 

Ms.  Breslaw.  I  don't  recall  making  it. 

The  Chairman.  This  is  a  transcript  of  your  conversation.  You 
have  no  recollection  of  saying,  "I  think  if  they  can  say  it  hon- 
estly"— and  you  heard  it  played  to  you  before — "the  head  people, 
Jack  Ryan  and  Ellen  Kulka,  would  like  to  be  able  to  say  White- 
water did  not  cause  a  loss  to  Madison."?  Are  you  suggesting  that 
the  person  who  was  recorded  was  not  yourself?  I  mean,  you  were 
in  Kansas  City  on  February  2. 

Ms.  Breslaw.  I  was  in  Kansas  City  on  February  2.  My  recollec- 
tion of  the  conversation  generally  is  vague.  I  don't  know  that  I 


719 

could  sit  here  without  this  document  and  recite  for  you  any  other 
part  of  the  conversation  either. 

The  Chairman.  But  that's  why  I  gave  you  the  document. 

Ms.  Breslaw.  Right,  and  you  had  me  read  it. 

The  Chairman.  That's  why  we  played  you  the  tape. 

Ms.  Breslaw.  The  document  says  what  it  says.  I  don't  dispute 
that.  All  I'm  telling  you  is  that  my  recollection  generally  of  the  con- 
versation is  vague. 

The  Chairman.  What  reasonable  interpretation  other  than  com- 
ing to  the  conclusion  that  the  head  people,  the  head  people,  Jack 
Ryan  and  Ellen  Kulka — who  was  Jack  Ryan? 

Ms.  Breslaw.  He  was — his  title  has  changed.  I  believe  he  was 
the  Deputy  Executive  Officer  or  Acting 

The  Chairman.  Was  he  the  acting  head  at  one  point  of  RTC? 

Ms.  Breslaw.  He  was.  I  don't  remember  the  timeframe. 

The  Chairman.  He  was  one  of  the  head  people? 

Ms.  Breslaw.  Correct,  certainly. 

The  Chairman.  Who  was  Ellen  Kulka? 

Ms.  Breslaw.  At  the  time  she  was  the  General  Counsel  of  the 
RTC. 

The  Chairman.  One  of  the  head  people? 

Ms.  Breslaw.  That's  right,  sir. 

The  Chairman.  So  it  says,  "I  think  if  they  can  say,"  the  head 
people,  "if  they  can  say  it  honestly,  they  would  like  to  be  able  to 
say  Wlutewater  did  not  cause  a  loss  to  Madison."  How  did  you 
come  to  that  conclusion? 

Ms.  Breslaw.  Again,  as  I've  said,  I  don't  remember  making  the 
remark  so  I  can't  very  well  speculate  on 

The  Chairman.  Well,  did  anyone  suggest  this  to  you,  that  Jack 
Ryan  or  Ellen  Kulka  would  speak  to  you  about  this? 

Ms.  Breslaw.  No,  as  I've  testified,  certainly  not. 

The  Chairman.  They  didn't  speak  to  you  about  this.  Did  you  just 
assume  this? 

Ms.  Breslaw.  Again,  I  don't  remember  making  the  remark  so  I 
cannot  speculate  on  what  I  was  thinking  when  I  said  something  I 
don't  remember  saying. 

The  Chairman.  You  remember  meeting  with  April  Breslaw  in 
her  office,  though,  on  February  2,  or  you  remember,  Ms.  Breslaw, 
meeting  with  Ms.  Lewis,  don't  you? 

Ms.  Breslaw.  Right,  I'm  Ms.  Breslaw. 

The  Chairman.  I  understand.  You  remember  meeting  with  Ms. 
Lewis? 

Ms.  Breslaw.  That's  right. 

The  Chairman.  On  the  2nd? 

Ms.  Breslaw.  February  2. 

The  Chairman.  You  had  a  conversation  for  a  period  of  time? 

Ms.  Breslaw.  Yes,  sir. 

The  Chairman.  And  you  don't  know  why  you  would  have  ever 
said  this? 

Ms.  Breslaw.  No,  sir. 

The  Chairman.  You're  not  disputing  it? 

Ms.  Breslaw.  The  document  says  what  it  says.  I  don't  recall  say- 
ing it. 
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The  Chairman.  The  only  thing  that  could  have  been  better  is  if 
this  could  have  been  recorded,  and  it  could  have  been  also  written 
in  your  diary  and  then  you  could  have  topped  everything  else  that 
I've  heard. 

Ms.  Breslaw.  There  is  no  diary. 

The  Chairman.  Your  testimony  lacks  in  credibility,  and  I  say 
that  to  you.  It  is  absolutely  something  that  is  extraordinary  to  hear 
you  come  in,  somebody  who  can  recall  with  the  vivid  detail  you  do 
the  things  that  you  want  to  and  forget  purposely  and  not  even  be 
able  to  recognize  your  own  conversation  with  Ms.  Lewis,  and  then 
to  suggest  that  possibly  you  didn't  make  this  statement,  something 
of  such  a  nature  where  you're  saying  the  head  people  as  it  relates 
to  Whitewater  would  like,  if  honestly — I  understand  inserting  if 
honestly — that  you  did  not  cause  a  loss  to  Madison. 

I  just  find  it  absolutely  unacceptable  and  not  believable.  It  is  not 
credible. 

The  yellow  light  is  going  on.  We  are  going  to  take  a  break,  come 
back  at  2:00  p.m.,  at  which  time  the  Minority  will  have  their — 2:10 
p.m.?  OK.  We'll  resume  at  2:10  p.m. 

[Whereupon,  at  12:50  p.m.,  the  hearing  was  recessed,  to  be  recon- 
vened at  2:10  p.m.  this  same  day.] 
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AFTERNOON  SESSION 

[Whereupon,  Julie  Yanda,  Karen  Carmichael,  and  April  Breslaw 
resumed  the  stand  and,  having  been  previously  duly  sworn,  were 
examined  and  testified  fiarther  as  follows:] 

The  Chairman.  The  Committee  will  resume,  and  it  is  now  the 
Minority  side  so  I  will  turn  to  Senator  Kerry  who  will  allocate  the 
time.  We'll  try  to  get  this  panel  done  as  quickly  as  we  possibly  can 
because  we  have  other  panels. 

OPENING  COMMENT  OF  SENATOR  JOHN  F.  KERRY 

Senator  Kerry.  I  yield  to  Mr.  Ben-Veniste. 

Mr.  Ben-Veniste.  Thank  you,  Senator  Kerry. 

Ms.  Breslaw,  I  want  to  bring  something  out  that  was  raised  by 
Senator  Bond  before  our  luncheon  break  with  respect  to  the  ques- 
tion of  allegations  of  whether  Ms.  Lewis  had  positioned  people  in 
her  office  so  as  to  effectuate  a  surreptitious  taping.  I  know  you 
haven't  seen  but  the  staff  has  seen,  and  indeed  participated  in,  the 
deposition  of  Ms.  Lewis  on  this  very  subject,  so  I  wanted  to  read 
that  into  the  record  at  this  point. 

At  page  287  of  Ms.  Lewis'  sworn  deposition. 

Question:  And  when  she  walked  into  the  office,  [referring  to  you,  Ms.  Breslaw]  you 
said,  "come  in,  come  in."  When  she  appeared  at  the  doorway,  you  said,  "come  in, 
come  in."  Correct? 

Answer:  Correct. 

Question:  And  then  what  happened? 

Answer:  As  best  I  recall,  I  walked  around  to  the  back  of  my  desk  and  took  a  seat. 
Ms.  Breslaw  stayed  standing  in  front  of  my  desk,  where  we  spoke  for  a  few  minutes, 
and  then  an  issue  was  raised  with  respect  to  a  particular  document.  She  walked 
around  behind  my  desk  and  we  observed  this  document  at  the  same  time.  I  was 
looking  up  talking  to  her.  She  was  looking  down  talking  to  me.  It  was  during  that 
exchange  I  remember  seeing  the  tape  recorder  on.  I  suggested  we  sit  on  the  other 
side  of  the  desk. 

Question:  And  you  suggested  that  you  both  sit  on  the  other  side  of  the  desk? 

Answer:  "Yes,  sir,"  by  Ms.  Lewis. 

Question:  So  that  you  would  be  looking  at  each  other  and  not  across  your  desk 
where  the  tape  recorder  had  its  red  light  on? 

Answer:  So  I  wouldn't  be  craning  my  neck  looking  up  at  her  and  so  that  she  would 
not  see  the  tape  recorder,  yes,  sir. 

Question:  Why  would  you  be  craning  your  neck  if  she  sat  on  one  side  of  the  desk 
in  the  visitor's  chair  and  you  sat  in  your  regular  desk  chair? 

Answer:  I'm  sorry,  I  was  thinking  back  to  the  fact  that  she  was  standing  next  to 
me  when  we  were  having  the  conversation,  and  at  that  point  I  suggested  we  both 
go  and  sit  on  the  other  side  so  we  would  both  be  more  comfortable. 

Question:  Under  that  arrangement,  she  would  not  be  looking  across  the  desk  at 
you  in  the  direct  line  of  the  tape  recorder? 

Answer:  That's  correct. 

Question:  Did  that  enter  your  mind? 

Answer:  Absolutely. 

Question:  So  it  was — for  that  purpose,  in  addition  to  not  craning  your  neck  if  she 
would  continue  standing  during  the  entire  duration  of  the  meeting,  that  you  sug- 
gested that  you  both  sit  on  the  same  side  of  the  desk? 

Answer:  That's  correct. 

That  indicated  to  you  in  hindsight,  did  it  not,  that  Ms.  Lewis  was 
positioning  you  in  the  office  so  that  you  would  not  detect  that  her 
tape  recorder  was  on  and  recording? 

Ms.  Breslaw.  Yes,  sir. 

Mr.  Ben-Veniste.  Mr.  Kravitz. 

Mr.  Kravitz.  Thank  you,  Mr.  Ben-Veniste. 
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Ms.  Carmichael,  I  know  you've  come  in  from  out  of  town  to  tes- 
tify here  today  and  I  want  to  try  to  bring  you  into  the  conversation 
for  a  few  minutes.  Is  it  correct  that  before  June  17,  1993,  there  was 
no  requirement  that  lawyers  within  the  Kansas  City  RTC  field  of- 
fice review  criminal  referrals  before  the  Office  of  Investigation  sub- 
mitted those  referrals  to  the  Department  of  Justice? 

Ms.  Carmichael.  There  was  no  written  policy,  RTC  policy  that 
said  that  they  had  to  be  reviewed  by  legal  before  they  were  sent 
out. 

Mr.  Kravitz.  We've  already  heard  testimony  about  the  written 
policy  directive,  that  came  out  on  June  17,  1993,  changing  that  pol- 
icy, and  you're  familiar  with  that  directive? 

Ms.  Carmichael.  Yes,  I  am. 

Mr.  Kravitz.  Just- to  be  clear,  that  directive  required  that  the  Of- 
fice of  Investigations  at  the  various  field  offices  submit  drafts  of 
criminal  referrals  to  the  PLS  offices  for  a  legal  review  before  sub- 
mitting those  referrals  to  the  Department  of  Justice;  is  that  right? 

Ms.  Carmichael.  That  is  correct. 

Mr.  Kravitz.  Now,  was  that  a  nationwide  policy  or  a  policy  direc- 
tive that  was  limited  simply  to  the  Kansas  City  field  office? 

Ms.  Carmichael.  Nationwide  policy. 

Mr.  Kravitz.  To  your  knowledge,  did  the  June  17,  1993  nation- 
wide policy  have  anything  to  do  with  the  Madison  case  specifically? 

Ms.  Carmichael.  No,  sir. 

Mr.  Kravitz.  It  was  a  nationwide  policy  to  apply  to  all  criminal 
referrals? 

Ms.  Carmichael.  It  applied  to  all  criminal  referrals.  It  was  an 
issue  that  was  brought  up  in  the  January  1993  Criminal  Coordina- 
tor's Conference  in  Washington,  DC  that  was  attended  by  all  crimi- 
nal coordinators,  both  investigators  and  legal.  It  was  an  issue,  and 
they  said  at  that  time  that  they  were  putting  it  in  writing,  and 
then  ultimately  we  received  it  in  June. 

Mr.  Kravitz.  Mr.  Dudine,  the  head  of  investigations  for  the  en- 
tire RTC,  and  others  have  testified  in  depositions  that  one  of  the 
reasons  why  the  RTC  put  in  this  policy  directive  in  June  1993,  re- 
quiring legal  reviews  of  criminal  referrals  was  that  the  RTC  had 
received  complaints  from  various  FBI  agents  and  Assistant  U.S. 
Attorneys  across  the  country  about  the  quality  of  criminal  referrals 
coming  out  of  the  RTC  when  those  criminal  referrals  had  not  been 
reviewed  first  by  lawyers. 

Are  you  personally  aware  of  any  complaints  that  had  been  re- 
ceived or  that  you  had  received  regarding  the  quality  of  any  crimi- 
nal referrals  that  came  out  of  the  Office  of  Investigations  in  the 
Kansas  City  field  office  before  June  1993? 

Ms.  Carmichael.  Yes,  I  am. 

Mr.  Kravitz.  Could  you  tell  us  about  that,  please? 

Ms.  Carmichael.  In  June  1993,  I  received  a  phone  call  from  the 
U.S.  Attorney's  Office  in  the  Northern  District  of  Oklahoma.  We 
met.  Then  I  went  down  to  Tulsa  and  met  with  the  Assistant  U.S. 
Attorney  who  had  been  working  on  referrals  that  were  drafted  by 
the  same  criminal  investigator  group  who  previously  had  been  in 
Tulsa  and,  then,  were  now  in  Kansas  City. 

Mr.  Kravitz.  Did  that  criminal  investigator  group  include  Mr. 
lorio  and  Jean  Lewis? 
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Ms.  Carmichael.  Yes,  it  did. 

Mr.  Kravitz.  Please  go  on. 

Ms.  Carmichael.  They  told  me  that  they  had  spent  an  awful  lot 
of  time  and  money  investigating,  following  up  on  the  referrals  that 
this  group  of  investigators  had  drafted  and  submitted  to  their  of- 
fices, when  in  fact  after  it  was  all  said  and  done,  there  was  nothing 
there.  They  were  angry  enough  to  say  that  if  we  continued  submit- 
ting referrals  of  this  quality  without  doing  our  homework  first,  that 
they  would  request  that  the  RTC  reimburse  them  for  their  time 
and  expenses  for  following  up  on  a  job  they  felt  that  we  should 
have  done  first. 

Mr.  Kravitz.  So  in  your  opinion,  did  it  make  sense  for  the  RTC 
to  impose  the  June  17  directive  requiring  a  legal  review? 

Ms.  Carmichael.  Oh,  absolutely. 

Mr.  Kravitz.  What  is  the  purpose  of  a  legal  review? 

Ms.  Carmichael.  A  legal  review  is  not  an  authority  memo.  It's 
not  a  memo  where  we  will  give  authority  to  proceed  or  not  proceed. 
It's  simply  an  evaluation  by  the  lawyers  as  to  whether  or  not  the 
referral  itself  is  documented  and  supported  by  the  documents  that 
are  attached,  and  they  are  saying  the  same  story. 

Mr.  Kravitz.  Is  the  ultimate  goal  of  doing  a  legal  review  to  im- 
prove the  quality  of  the  criminal  referral  before  that  referral  goes 
to  the  Justice  Department? 

Ms.  Carmichael.  Yes,  it  is.  If  the  U.S.  Attorney's  Office  is  receiv- 
ing several  criminal  referrals,  not  just  from  the  RTC  but  from  other 
agencies  and  banks,  they  need  to  be  able  to  look  at  it  and  see  that 
it's  a  comprehensive  referral,  that  they  don't  have  to  start  from 
scratch  on  their  investigation.  It  should  all  tell  the  same  type  of 
story,  both  the  documents  and  the  summary. 

Mr.  Kravitz.  I  believe  Ms.  Yanda  testified  earlier  that  you  were 
one  of  two  lawyers  within  the  PLS  in  the  Kansas  City  office  who 
conducted  the  legal  review  of  the  nine  criminal  referrals  in  the 
Madison  case  in  the  fall  of  1993? 

Ms.  Carmichael.  Yes,  I  was. 

Mr.  Kravitz.  The  other  attorney  was  Mr.  Adams? 

Ms.  Carmichael.  Yes. 

Mr.  Kravitz.  Mr.  Adams  is  a  former  U.S.  Attorney,  Assistant 
U.S.  Attorney? 

Ms.  Carmichael.  Yes,  he  is. 

Mr.  Kravitz.  What  did  you  find  in  terms  of  the  quality  of  those 
nine  criminal  referrals  in  the  Madison  case  when  you  reviewed 
them  in  late  September  and  early  October  1993? 

Ms.  Carmichael.  Generally  they  were  very  confusing,  they  were 
not  supported  by  the  documents  that  were  attached,  totally.  Some 
were,  some  weren't.  There  were  nine  different  referrals.  Many  re- 
ferred back  and  forth  to  each  other  so  unless  you  had  already  had 
one  referral  and  comprehended  it,  you  wouldn't  understand  what 
another  referral  was  discussing. 

There  were  certain  people  that  were  named  in  the  referrals 
when,  in  fact,  they  were  not  the  people  who,  according  to  the  docu- 
ments, if  you  read  through  the  documents  initially,  you  would 
think  were  the  people  who  had  responsibility  or  did  the  activity 
that  supposedly  the  other  people  who  were  named  in  the  referral 
supposedly  had. 
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Mr.  Kravitz.  You  testified  in  your  deposition  at  page  186  that, 
"There  were  a  lot  of  assumptions  and  conclusory  statements  that 
were  made  that  were  not  backed  up  by  the  documents  that  were 
supposed  to  be  backing  up  those  statements."  What  did  you  mean 
when  you  testified  that,  "There  were  a  lot  of  assumptions  and  con- 
clusory statements."? 

Ms.  Carmichael.  I  don't  have  a  specific  instance  right  this  sec- 
ond, but  as  I  recall,  there  were  statements  like  this  person  did  this 
activity,  and  yet  the  documents  that  were  supporting  it  did  not  evi- 
dence the  same  thing.  You  could  draw  innuendo  or  try  to  jump 
from  one  conclusion  to  the  other,  but  it  certainly  did  not  state  con- 
clusory what  they  were  saying  was  a  fact. 

Mr.  Kravitz.  Mr.  Chairman,  may  I  take  2  more  minutes  just  to 
finish  this  line? 

The  Chairman.  If  you're  going  to  finish  the  line. 

Mr.  Kravitz.  Thank  you.  Did  you  and  Mr.  Adams  provide  a  legal 
review  to  the  investigators? 

Ms.  Carmichael.  Yes,  we  did. 

Mr.  Kravitz.  Did  that  legal  review  include  suggestions  for  how 
the  referrals  could  be  improved? 

Ms.  Carmichael.  Yes,  it  did. 

Mr.  Kravitz.  Did  your  review  also  include  questions  that  you 
thought  should  be  answered  before  the  referrals  were  made  to  the 
Justice  Department? 

Ms.  Carmichael.  Yes,  it  did. 

Mr.  Kravitz.  The  purpose  of  making  those  suggestions  and  ask- 
ing those  questions  was  to  improve  the  quality  of  the  referrals? 

Ms.  Carmichael.  Yes,  it  was. 

Mr.  Kravitz.  To  your  knowledge,  were  any  of  your  suggestions 
taken  by  the  Office  of  Investigations  before  those  referrals  were 
submitted? 

Ms.  Carmichael.  No,  they  were  not,  not  to  my  knowledge. 

Mr.  Kravitz.  To  your  knowledge,  were  any  of  the  questions,  that 
you  thought  should  be  raised,  answered  before  those  referrals  were 
sent  over  to  the  Justice  Department? 

Ms.  Carmichael.  Not  that  I  know  of. 

Mr.  Kravitz.  In  your  opinion,  were  those  nine  criminal  referrals 
improved  in  the  way  that  was  contemplated  by  the  June  17,  1993 
directive  requiring  a  legal  review? 

Ms.  Carmichael.  Not  that  I  know  of. 

Mr.  Kravitz.  Thank  you,  Mr.  Chairman. 

The  Chairman.  Senator  Faircloth. 

Senator  Faircloth.  Thank  you,  Chairman  D'Amato. 

Ms.  Breslaw,  we  have  a  transcript  of  the  conversation  between 
you  and  Jean  Lewis  on  February  2,  1994.  This  is  just  more  out  of 
curiosity  of  me  than  anjrthing  else. 

In  the  transcript,  why  did  you  say  the  head  people.  Jack  Ryan, 
Ellen  Kulka,  would  like  to  be  able  to  say  Whitewater  did  not  cause 
a  loss  to  Madison?  You  testified  that  you  had  not  met  either  of 
these  people.  Why  would  you  be  so  presumptuous  and  bold  as  to 
say  such  a  thing  if  you  had  never  met  them  and  talked  to  them? 

Ms.  Breslaw.  Sir,  as  I  have  testified  a  couple  of  times  now,  I  do 
not  remember  making  this  comment.  However 

Senator  FAIRCLOTH.  But  you  made  it. 
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Ms.  Breslaw.  Well,  for  the  sake  of  argument,  we  have  a  tran- 
script here  and  I  don't  want  to  fight  with  you  about  this.  I  think 
if  you  look  at — I  believe,  on  page  59.  As  Mr.  Ben-Veniste  pointed 
out,  the  statement  begins  "I  think,"  so  even  that  suggests  that 
there's  speculation  involved.  So  it's  difficult — in  fact,  it's  impossible 
for  me  to  speculate  about  what  might  have  been  in  my  mind  when, 
perhaps,  I  made  a  comment  that  I  don't  remember  making. 

The  best  I  can  say  to  you  is  that  it  is  clear  from  this  transcript 
that  the  sentence  begins  "I  think,"  so  that  that  is  an  indication  that 
I  was  speculating,  assuming  that  this  is  an  accurate  rendition  of 
what  was  said. 

Senator  Faircloth.  From  your  position  to  their  position,  don't 
you  think  that  was  pretty  bold  speculating? 

Ms.  Breslaw.  Well,  sir,  people  speculate  all  the  time  and 

Senator  Faircloth.  No,  people  don't  speculate  all  the  time.  Most 
people  stick  pretty  close  to  the  truth. 

Ms.  Breslaw.  Sir,  in  my  experience 

Senator  FAIRCLOTH.  Go  on  to  the  next  question.  You  have  testi- 
fied that  you  don't  recall  the  conversation  very  well,  but  on  March 
24,  1994,  the  day  after  Mr.  Leach  mentioned  this  on  the  House 
floor,  you  sent  an  E-mail  to  Jack  Ryan  and  Ellen  Kulka  in  which 
you  did  recall  certain  aspects  of  the  conversation.  Further,  you  met 
with  Ellen  Kulka  on  March  28,  and  in  that  meeting — and  we  have 
the  notes  taken  by  the  secretary  that  was  present  at  the  meeting — 
you  recalled  using  the  names  of  Mr.  Ryan  and  Ms.  Kulka  in  con- 
versation with  Ms.  Lewis.  Are  you  really  telling  us  the  truth?  Do 
you,  in  fact,  remember  the  conversation  very  well  now — it's  up  on 
the  board  here,  you  can  read  it. 

Ms.  Breslaw.  I  do  not  remember  the  conversation  very  well,  but 
I  do  not  deny  that  the  conversation  happened.  I  would  observe  that 
the  page  of  notes  that  you're  referring  to,  as  I  said,  were  notes 
taken  by  a  secretary  who  was  present  at  the  meeting.  I  have  seen 
this  set  of  notes  before  and  have  observed  a  number  of  factual  inac- 
curacies in  those  notes. 

Senator  FAIRCLOTH.  But  this  document  was  presented  to  the 
House,  submitted  to  the  House  last  year,  and  you  recalled  using 
the  name  of  Mr.  Ryan  and  Ms.  Kulka  in  the  conversation,  you  re- 
membered that  pretty  well. 

Ms.  Breslaw.  I  guess  two  points.  First,  it  was  my  understanding 
anyway  that  when  this  document  was  submitted,  it  was  submitted 
with  the  corrections  that  I  had  made  to  the  factual  inaccuracies 
throughout  the  notes. 

As  to  the  paragraph  that  you're  referring  to,  all  this  says 

Senator  Faircloth.  You  didn't  even  correct  that  provision,  so 
this  is 

Ms.  Breslaw.  Well,  looking  at  the  paragraph  that's  here,  with 
the  understanding  that  this  is  not  my  statement,  this  is  a  sec- 
retary's notes  of  a  conversation 

Senator  Faircloth.  Did  you  think  the  secretary  copied  it  wrong, 
that  she  was  really  in  this  thing  to  do  you  in  and  didn't  take  the 
notes  down  right?  Is  that  what  you're  saying? 

Ms.  Breslaw.  I  know  that  she  made  factual  mistakes.  That  does 
not  mean  somebody  is  involved  in  a  conspiracy  or  doing  anjrthing 
intentional.  She  was  a  person  who  would  have  no  personal  knowl- 
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edge  of  any  of  these  things  so  I  don't  impute  any  bad  motives  to 
her,  but  I  know  there  are  factual  mistakes  in  this  document. 

I  guess  what  I  would  say  about  that  particular  paragraph  is  that 
it  references  what  is  described  in  her  notes  as  the,  "tolling  agree- 
ments and  the  D'Amato  letter." 

I  believe  that  is  a  reference  to  what  I  mentioned  in  my  opening 
statement  today.  As  I  testified,  Mr.  lorio  spent  time  on  February 
2,  1994,  walking  around  with  correspondence  to  various  Members 
of  Congress,  including  perhaps  Senator  D'Amato,  which  dealt  with 
statute  of  limitations  issues,  tolling  agreement  issues  that  were 
going  on  at  the  time. 

So  it  seems  to  me  what  all  this  is  suggesting,  is  my  recollection, 
that  those  issues  had  arisen  in  the  course  of  the  day,  and  it  may 
be  that  either  Ellen  Kulka  or  Jack  Ryan  were  referenced  in  that 
correspondence  as  well.  I  think  that's  what  it's  a  reference  to  gen- 
erally. 

Senator  Faircloth.  It  was  the  only  point  where  you  mentioned 
Ellen  Kulka  and  Jack  Ryan,  but  it  seems  what  we  are  hearing  out 
of  you — and  I'll  move  on  to  the  next  question — if  there  has  been 
some  sort  of  massive  conspiracy  among — looked  like  a  lot  of 
people — — 

Ms.  Breslaw.  It's  Jean  Lewis  that  says  conspiracy,  not  me. 

Senator  Faircloth.  Did  anyone  at  RTC  instruct  you  to  find  out 
if  Whitewater  caused  losses  to  Madison? 

Ms.  Breslaw.  Yes. 

Senator  Faircloth.  Who  instructed  you  to  do  that? 

Ms.  Breslaw.  Mark  GabrelUan. 

Senator  Faircloth.  Who? 

Ms.  Breslaw.  Mark  Gabrellian. 

Senator  Faircloth.  Did  anyone  tell  you  that  they  would  like  you 
to  say  Whitewater  did  not  cause  a  loss  to  Madison? 

Ms.  Breslaw.  No  one  said  that  to  me,  correct. 

Senator  Faircloth.  You  said,  "No  one  said  that  to  me."  Did  they 
say  something  almost  like  that  to  you? 

Ms.  Breslaw.  No,  sir.  I'm  sorry,  I  was  having  trouble  under- 
standing your  question  and  I  wanted  to  make  a  clear  response. 

Senator  Faircloth.  Ms.  Breslaw,  isn't  it  true  that  you  have  been 
the  Professional  Liability  Section  attorney  assigned  to  Madison 
since  1989? 

Ms.  Breslaw.  For  most  of  the  time,  yes.  As  you  probably  know, 
I  resigned  from  the  Madison  project  in  March  1994,  so  as  long  as 
you  understand  that  I  am  not  currently  involved  in  it,  it  is  true 
that  I  was  assigned  to  Madison  issues  from  1989  to  1994. 

Senator  Faircloth.  Ms.  Breslaw,  when  you  went  to  Kansas  City, 
were  you  well  aware  of  the  fact  that  the  statute  of  limitations  for 
Madison  was  going  to  expire  on  February  28,  within  26  days  of 
your  visit? 

Ms.  Breslaw.  Yes,  sir. 

Senator  Faircloth.  Knowing  all  of  this,  you  were  well  aware 
during  your  Kansas  City  visit  that  you,  being  the  lead  professional 
liability  attorney  on  this  case,  and  knowing  the  statute  would  ex- 
pire very  soon,  that  you  held  the  key  as  to  whether  the  Clintons 
would  be  sued  or  not  sued  or  having  toll  agreements  asked  for.  In 
other  words,  this  thing  was  in  your  hands;  isn't  that  right? 


727 

Ms.  Breslaw.  No,  sir.  The  decisions  to  sue  are  beyond  my  au- 
thority and  have  always  been,  so  I  certainly  would  not  in  any  case 
have  had  the  authority  to  make  a  decision  to  sue  anybody  in  par- 
ticular. 

Senator  Faircloth.  But  you  were  out  there  to  decide  whether — 
that's  what  you  were  there  for,  to  decide  whether  the — knowing  the 
statute  would  expire  very  soon,  something  had  to  be  done  so  it  was 
up  to  you  to  decide  whether  we  sue,  don't  sue,  or  extend — do  a  toll 
agreement. 

Ms.  Breslaw.  I  would  not  be  the  person  making  those  decisions. 
I  was  part  of  the  team. 

Senator  Faircloth.  But  you  were  recommending  to  somebody 
who  did? 

Ms.  Breslaw.  I  was  part  of  the  team.  In  fact,  Mr.  Gabrellian  was 
really  in  charge  of  the  team  at  that  point.  I  don't  want  to  fight  with 
you.  It's  true,  I  was  part  of  a  team  that  was  looking  at  those  issues 
and  probably  would  have  been  part  of  a  group  which  would  have 
made  recommendations.  I  don't  disagree  with  that,  but  I  just  want 
it  to  be  clear  that  I  would  not  have  been  the  decisionmaker. 

Senator  FAIRCLOTH.  But  now  you  expect  the  Committee  to  be- 
lieve that  you  have  no  recollection  of  the  conversation  with  the 
criminal  investigator  that  gave  you  solid  evidence  that  Whitewater 
may  have  caused  losses  to  Madison? 

Ms.  Breslaw.  That's  not  what  I  said,  sir.  I  said  that  my  recollec- 
tion is  vague.  I  do  not  dispute  the  fact  that  I  met  and  spoke  with 
Ms.  Lewis,  and  I  would  say  that  in  the  conversation  with  Ms. 
Lewis,  the  transcript,  and  the  recording,  frankly,  that  was  played 
yesterday  only  shows  that  I  was  listening  to  what  she  was  saying 
and  agreeing  with  many  of  the  points  she  was  making  about  this. 

Senator  FAIRCLOTH.  You  expect  us  to  believe  this,  and  you  say 
your  recollection  is  vague,  and  it  certainly  parallels  your  testimony. 

Ms.  Breslaw,  you  hired  the  Rose  Law  Firm  to  sue  Madison  ac- 
countants on  behalf  of  the  RTC  and  FDIC;  is  that  right? 

Ms.  Breslaw.  It  was  the  FDIC  at  the  time,  sir. 

Senator  Faircloth.  FDIC.  It  has  now  been  revealed  that  Webb 
Hubbell  overbilled  clients,  he  told  his  father-in-law's  attorney  to  go 
get  $400,000  out  of  the  bank  that  was  owed  to  the  Government, 
they  represented  Madison  and  used  the  Frost  Report  for  their  own 
benefit.  In  hindsight,  don't  you  think  hiring  the  Rose  Law  Firm 
was  a  big  mistake? 

Ms.  Breslaw.  If  I  had  known  then  all  the  information  that's 
been  revealed  now,  I  doubt  I  would  have  hired  them,  but  based  on 
the  information  that  I  had  at  the  time,  I  stand  by  the  decision  that 
I  made  at  the  time.  Much  of  the  information  that  you've  just  gone 
through  was  not  revealed  to  me  at  that  time. 

Senator  Faircloth.  But  you  still  would  doubt — ^you  would  have 
to  give  it  some  thought  now,  you  just  couldn't  say  absolutely  not, 
terrible  thing  to  even  think  about  doing,  you  would  still  vacillate 
on  it  a  little  bit? 

Ms.  Breslaw.  My  experience  with  them  was  that  they  were  a 
very  good  law  firm,  they  did  a  good  job  on  the  Corning  Bank  direc- 
tors and  officers  liability  case,  and  on  the  merits,  I  believe  they  did 
a  good  job  on  the  accounting  case.  I  suppose  that  has  to  be  bal- 
anced against  all  the  negative  things  that  you've  just  described. 
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Senator  Faircloth.  Do  you  think  Webb  Hubbell  lied  to  you  when 
you  hired  him? 

Ms.  Breslaw.  Yes,  sir,  I  do. 

Senator  Faircloth.  You  beheve  he  Ued  to  you? 

Ms.  Breslaw.  Today  I  do,  yes,  sir. 

Senator  Faircloth.  Knowing  all  of  this,  when  you  got  press  in- 
quiries into  the  matter,  why  did  you  turn  around  and  call  Webb 
Hubbell,  the  number — well,  his  position  at  the  U.S.  Attorney's  Of- 
fice would  be  debated  whether  he  was  one,  two,  or  three,  but  he 
was  referred  to  earlier  as  the  COO,  or  the  Chief  Operating  Officer. 
But  anyway,  he  was  up  there  in  Justice  and  a  very  close  friend  of 
the  President.  Why  did  you  call  him  to  get  answers  to  the  press 
calls?  Isn't  that  going  a  little  high  to  get  an  answer  to  a  press  in- 
quiry? 

Ms.  Breslaw.  I  guess  two  things,  sir.  First  of  all,  the  negative 
things  that  you  just  listed  were  not  known  to  me  in  September 
1993,  when  I  contacted  or  attempted  to  contact  Mr.  Hubbell.  I 
think  it's  also  important  to  understand 

Senator  Faircloth.  Another  question. 

Ms.  Breslaw.  Excuse  me,  sir,  may  I  please  finish? 

At  the  time  the  press  inquiry  came  in,  I  made  an  effort  to  contact 
the  two  people  who  had  personal  knowledge  of  the  Frost  lawsuit 
and  who  I  assumed  at  the  time  would  have  knowledge  of  potential 
conflicts  issues.  One  of  those  people  was  Rick  Donovan  at  the  Rose 
Law  Firm  and  the  other  person  was  Webb  Hubbell,  who  as  you've 
indicated  was  at  the  Department  of  Justice  at  that  time.  The  rea- 
son I  reached  out  to  both  of  them  was  that  I  assumed  that  they 
would  have  the  factual  information  that  I  would  need,  or  I  should 
say,  that  our  press  office  would  need  to  respond  to  the  inquiry. 

Senator  Faircloth.  Wouldn't  it  have  been  more  normal  that  you 
would  turn  this  over  to  your  superior  rather  than  leaping  through 
a  20-stack  of  lawyers  in  hierarchy  and  going  to  Webb  Hubbell? 
Wouldn't  your  normal  course  have  been  to  have  gone  to  your  supe- 
rior, and  then — or  did  you  sense  this  was  a  big  problem  brewing 
and  you  ought  to  get  to  the  head  fast? 

Ms.  Breslaw.  Well,  sir,  to  me 

Senator  Faircloth.  If  the  press  inquiry  had  been  on  something 
else,  would  you  have  gone 

Ms.  Breslaw.  My  experience  has  been  at  the  RTC  that  when  a 
press  inquiry  comes  in,  the  press  office  itself  usually  does  not  have 
factual  information  to  respond  to  the  reporter,  so  typically  what 
happens  is  that  the  press  office  works  with  whoever  it  is  in  the 
RTC  who  has  factual  information  or  who  knows  where  to  get  fac- 
tual information  to  gather  it  and  then  provide  a  response.  So  in  my 
view  at  that  time,  all  I  was  doing  was  what  was  normal,  which  is 
trying  to  gather  factual  information  for  the  press  office. 

Senator  Faircloth.  You  were  not  trying  to  tip  off  the  higher-ups 
of  an  impending  news  story  so  that  it  would  be  sure  that  they 
would  know  it,  and  really,  the  whole  point  in  your  call  was  not  to 
tip  off  Hubbell  and  his  closeness  to  the  Clintons  so  they  would  be 
aware,  look  out,  something  is  coming? 

Ms.  Breslaw.  No,  sir. 

Senator  Faircloth.  Was  this  an  opportunity  for  you  to  ingratiate 
yourself  with  the  President  and  Mr.  Hubbell? 
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Ms.  Breslaw.  No,  sir.  The  President  was  not  discussed  at  all 
when  I  spoke  with  Mr.  Hubbell. 

Senator  Faircloth.  Ms.  Breslaw,  the  White  House  produced 
talking  points  during  the  House  hearings  last  summer.  These  talk- 
ing points,  12  pages  of  them,  all  attack  Jean  Lewis  and  the  issues 
she  had  raised.  Did  you  in  any  way  help  the  White  House  or  the 
Congressional  Democrats  to  produce  the  talking  points?  Were  you 
involved  in  any  way? 

Ms.  Breslaw.  No,  sir. 

Senator  Faircloth.  Did  you  attend  meetings,  have  telephone 
calls,  or  produce  documents  to  anyone  before  the  hearing? 

Ms.  Breslaw.  The  RTC  has  been  producing  documents  both  to 
the  House  Banking  Committee  and  to  this  Committee.  I  have  pro- 
duced what  documents  I  had  that  were  responsive  to  the  RTC  for 
that  production.  That's  the  only  context  in  which  documents  that 
I  have  had  have  been,  as  far  as  I  know,  produced  to  Congress.  I 
certainly  have  had  no  personal  meetings  with  either  Committee 
staff  or  with  anybody  from  the  White  House. 

Senator  Faircloth.  Mr.  Chairman,  my  time  is  up. 

The  Chairman.  Thank  you,  Senator. 

Let  me  say  that  we  have  come  to  an  agreement  as  it  relates  to 
interrogatories,  four  questions  as  they  relate  to  the  telephone  num- 
ber, 202-628-7087,  which  will  be  sent  to  the  White  House,  to  Mrs. 
Clinton,  to  ask  if  she  can  identify  the  number  or  the  person. 

Basically,  after  we  make  some  typographical  and  grammar  cor- 
rections, we  will  have  it  available.  Pardon  me?  Oh,  we  have  a  cor- 
rected copy.  Let's  have  it  verified  and  we  will  ask  that  this  inter- 
rogatory be  undertaken  by  Mrs.  Clinton. 

Senator  Sarbanes.  Mr.  Chairman,  I  appreciate  we  had  the  op- 
portunity to  consult.  This  is  obviously  an  unusual  and  unprece- 
dented action,  to  send  interrogatories  to  the  First  Lady.  This  is  an 
unusual  situation,  this  particular  one.  We  made  every  effort  to  ob- 
tain information  from  the  sources,  the  telephone  company  and  so 
forth,  and  we  have  not  been  able  to  get  full  information,  so  I  think 
the  interrogatories  in  this  instance  are  appropriate. 

But  I  would  again  underscore  the  unusual  nature  of  this,  and  it 
doesn't  really,  I  don't  think,  constitute  a  precedent  simply  to  be 
pursued.  It  is  my  understanding  that  if  any  comparable  situation 
should  or  might  arise,  there  will  be  extended  consultation  between 
the  Chairman  and  the  Ranking  Member  about  it. 

The  Chairman.  Absolutely. 

Senator  Sarbanes.  Mr.  Chairman,  Senator  Boxer  is  not  able  to 
be  with  us  because  she's  with  the  Budget  Committee — but  she  in- 
troduced— well,  it  is  not  quite  clear  whether  she  succeeded  in  intro- 
ducing it  or  not,  but  in  any  event,  a  contract  involving  Ms.  Lewis 
and  her  attorneys,  and  I  just  would  like  to  include  that  in  the 
record,  along  with  a  statement  by  Senator  Boxer  about  that. 

The  Chairman.  It  will  be  done  and  it  will  be  done  at  the  appro- 
priate place,  we  will  ask  that  these  materials  be  put  into  the  record 
when  Ms.  Lewis  was  testifying. 

Mr.  Chertoff.  Mr.  Chairman,  I  had  indicated  that  I  wanted  to 
call  the  Committee's  attention  to  a  letter  which  apparently  was  is- 
sued today  by  Mr.  Kendall  in  response  to  the  announcement  we 
had  this  morning  concerning  the  additional  records  of  entries  and 
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exits  by  Mr.  Barnett,  Ms.  Thomases,  and  Ms.  Williams  on  July  27, 
when  the  documents  were  moved  from  the  residence  of  the  White 
House  to  Williams  &  Connolly.  These  are  the  Foster  documents. 

The  letter,  which  is  dated  November  30,  was  actually  furnished 
to  the  press  and  someone  was  kind  enough  to  furnish  it  to  us.  I 
was  going  to  ask  that  it  be  made  available  to  everybody  here. 

What  I  would  call  the  Committee's  attention  to  is  the  fact  that 
the  letter  recounts  Mr.  Barnett's  recollection  of  having  been  with 
Ms.  Williams  up  on  the  third  floor  of  the  residence  at  the  time  that 
he  personally  reviewed  the  documents  that  were  held  in  the  box  in 
the  residence.  And  that  is,  frankly,  contradictory  to  Ms.  Williams' 
deposition  testimony  about  her  experiences  or  her  recollections  on 
that  day,  which  was  given  on  July  7.  Ms.  Williams  took  the  posi- 
tion there  wasn't  any  review  of  documents  in  her  presence,  Mr. 
Barnett  was  not  around.  All  she  did  was  come  up  with  a  messenger 
and  have  the  messenger  remove  the  documents. 

We  now  have  representation  from  Mr.  Barnett's  lawyer  that  in 
fact  once  inside  the  White  House  personal  residence,  he  met  with 
Ms.  Margaret  Williams,  Ms.  Clinton's  Chief  of  Staff,  who  directed 
him  to  the  box  of  personal  files  on  the  third  floor  of  the  residence. 
He  reviewed  the  files,  taped  the  box  closed,  and  called  an  employee 
from  the  law  firm  to  come  to  pick  them  up,  and  that  Ms.  Williams 
was  present  when  he  was  reviewing  the  documents.  That  again  is 
fairly  significant  differing  information  about  the  events  of  that  day 
which  has  come  to  light. 

The  Chairman.  We're  going  to  ask  Mr.  Barnett  to  come  in  to  tes- 
tify as  it  relates  to  this,  and  there's  no  doubt,  I  feel  very  strongly 
Ms.  Williams  will  have  to  come  back  again  as  it  relates  to  this. 
Maybe  this  will  refresh  her  recollection  but  I  find  something,  and 
I  say  it  to  the  representatives  of  the  White  House,  if  you're  going 
to  give  something  to  the  press,  you  should  certainly  give  it  to  the 
Committee.  If  this  was  sent  to  you,  I  think  it's  a  heck  of  a  way  for 
this  Committee  to  get  this  information,  that  we  have  to  get  it  from 
the  press. 

I  also  find  that  it's  a  pattern  which  the  White  House  regularly 
engages  in.  It  gives  us  bits  and  pieces  of  information.  Then  when 
we  find  out  there's  more,  such  as  the  entries  of  the  people  coming 
in  and  out  on  the  day  in  question,  then  they  furnish  it  to  us.  It's 
only  after  persistent  questioning,  et  cetera,  and  it's  simply  not 
right.  It  only  creates  greater  doubt  as  it  relates  to  the  reliability 
of  the  testimony,  and  I'll  be  quite  candid,  and  the  cooperation  that 
the  White  House  has  promised  because  it  is  not  forthcoming  in  a 
manner  that  it  should.  Certainly  the  release  of  this  letter  to  the 
press  without  furnishing,  at  least  simultaneously,  copies  to  the 
Committee,  Democrats  and  Republicans,  is  absolutely  wrong.  So  I 
note  that  for  the  record. 

Senator  Sarbanes. 

Senator  Sarbanes.  I  yield  to  Mr.  Ben-Veniste. 

Mr.  Ben-Veniste.  I  have  a  question  for  Ms.  Yanda  in  connection 
with  the  Cimarron  referral.  Are  you  familiar  at  all  with  the  Cim- 
arron S&L  referral? 

Ms.  Yanda.  Not  sitting  here  today,  sir. 

Mr.  Ben-Veniste.  It  was  represented  to  this  Committee  by  Ms. 
Lewis  in  her  deposition  that  she  signed  the  Cimarron  Savings  & 
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Loan  criminal  referral,  although  she  did  not  write  the  referral  and 
she  did  not  do  the  majority  of  the  work  on  that  referral.  Do  you 
know  of  any  procedure  under  which  it  would  be  appropriate  for  the 
person  who  did  the  work  not  to  be  reflected  on  the  document? 

Ms.  Yanda.  No,  sir,  I'm  not  aware  of  any  such  procedure. 

Mr.  Ben-Veniste.  Let  me  ask  for  your  reaction  to  the  testimony 
which  was  presented  on  this  subject,  at  page  368  of  Ms.  Lewis'  dep- 
osition. 

Question:  Who  drafted  the  Cimarron  referral? 

Answer:  It  was  predominantly  Mr.  Noyes,  with  some  additional  input  from  me. 

Question:  Prior  to  the  drafting  of  the  Cimarron  referral,  what  was  the  conversa- 
tion between  you,  Mr.  Noyes,  and  Mr.  lorio  about  why  your  name  would  appear  and 
not  Mr.  Noyes? 

Answer:  Mr.  Noyes  had  previously  been  the  managing  agent  of  Cimarron  Federal 
Savings  prior  to  his  joining  the  investigative  department.  Due  to  the  circumstances 
under  which  Mr.  Noyes  had  left  that  particular  position,  Mr.  lorio  did  not  wish  to 
make  an  obvious  affiliation  between  Mr.  Noyes  and  any  continuing  investigation  of 
that  particular  institution  which  had  been  assigned  to  me.  And  I  had  a  very  strong 
working  knowledge  of  it,  as  did  Mr.  Noyes.  So  the  decision  was  made  at  that  point 
that  Mr.  Noyes  would  write  it  and  I  was  asked  to  sign  it. 

Question:  The  reason  had  nothing  to  do  with  the  fact  that  you  were  working  on 
Madison  in  some  other  capacity  even  though  you  had  been  relieved  from  responsibil- 
ity as  a  criminal  investigator  at  that  point;  is  that  correct? 

Answer:  That's  correct. 

Question:  And  if  I  understand  what  you're  sajang,  Mr.  lorio  thought  there  might 
be  some  adverse  reaction  to  Mr.  Noyes  being  associated  with  this  criminal  investiga- 
tion relating  to  Cimarron? 

Answer:  Yes,  sir. 

Question:  And  he  did  not  want  to  disclose  that  fact;  correct? 

Answer:  Yes,  sir. 

Question:  Is  the  criminal  referral  something  that  goes  to  the  criminal  defendant? 
et  cetera. 

And  then  so  at  page  370: 

Question:  So  it  was  to  keep  Mr.  Noyes'  involvement  in  the  criminal  referral  from 
the  U.S.  Attorney's  Office  and  the  FBI  that  his  name  did  not  appear  in  it? 

Answer:  No,  sir. 

Question:  Who  else  did  this  criminal  referral  go  to? 

Answer:  The  Professional  Liabilities  Section. 

Question:  And  you  wanted  to  keep  it  from  the  Professional  Liabilities  Section  the 
fact  that  Mr.  Noyes  was  involved  in  the  investigation  because  of  Mr.  Noyes'  prior 
association  with  the  institution? 

Answer:  That's  my  understanding,  yes,  sir. 

Now,  do  you  have  some  comment  on  this  series  of  events  and  ex- 
planations? 

Ms.  Yanda.  Sir,  I  certainly  don't  know  an3rthing  about  the  cir- 
cumstances about  some  surreptitious  ghostwriting  of  the  Cimarron 
referral.  The  only  information  I  have  about  this  is  that  I  received 
a  call  from  Dick  Parks  in  the  Criminal  Investigative  Unit  who  com- 
plained about  the  fact  that  Jean  was  signing  off  on  referrals  that 
she  had  no  authorship  of. 

Mr.  Ben-Veniste.  And  that  was  another  fact  that  concerned  you, 
that  she  was  doing  that? 

Ms.  Yanda.  Surreptitious  ghostwriting  would  concern  me  under 
any  circumstance,  sir. 

Mr.  Ben-Veniste.  What  is  the  purpose  of  the  criminal  investiga- 
tors keeping  time  records? 

Ms.  Yanda.  Sir,  we  are  all  Government  employees.  We  have  to 
keep  track  of  our  time. 
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Mr.  Ben-Veniste.  Were  you  advised  at  any  point  that  Ms.  Lewis 
was  instructed  to  continue  working  on  Madison  but  not  to  record 
the  time  that  she  was  spending  on  Madison? 

Ms.  Yanda.  No,  sir,  I  was  not  personally  aware  of  it,  but  several 
of  the  investigators  did  complain  to  me  about  that. 

Mr.  Ben-Veniste.  Let  me  read  from  Ms.  Lewis'  testimony,  at 
page  178,  referring  to  Mr.  Ausen  and  Mr.  lorio: 

Question:  Did  they  indicate  to  you,  that  you  shouldn't  put  down  on  your  time 
sheets  as  Madison  what  you're  saying?  Is  that  what  you're  saying  or  are  you  saying 
something  different? 

Answer:  I'm  sajdng  the  consensus  between  the  two  of  them  was  I  should  continue 
to  work  on  these  projects  and  as  I  had  been  removed  from  the  Madison  investiga- 
tion, keep  a  record  of  the  time  that  I  did  spend. 

Question:  So  they  told  you  to  keep  a  record? 

Answer:  Of  my  own  time,  yes,  but  not  to  put  it  on  the  time  sheets. 

Question:  Is  that  what  you're  saying? 

Answer:  That's  correct. 

Is  there  any  procedure  for  keeping  two  sets  of  books  with  respect 
to  time  records? 

Ms.  Yanda.  There's  certainly  no  such  procedure  in  my  Section, 
sir,  and  I'm  not  aware  of  any  policy  that  governs  that. 

Mr.  Ben-Veniste.  Ms.  Lewis  testified  that  she  spent  some  200 
hours  in  connection  with  maintaining  a  news  clipping  file  on  all 
Madison  related  matters  in  1993  and  1994.  Could  you  comment  on 
the  appropriateness  of  spending  that  much  time  on  that  type  of  a 
project? 

Ms.  Yanda.  I  have  no  idea  what  would  trigger  that  kind  of  time. 

Mr.  Ben-Veniste.  Mr.  Kravitz. 

Mr.  Kravitz.  Thank  you.  Just  to  put  those  questions  into  con- 
text, Ms.  Yanda,  did  there  come  a  time  in  the  fall  of  1993,  specifi- 
cally in  November,  when  you  approached  Mr.  lorio  and  asked  him 
to  remove  Ms.  Lewis  from  the  Madison  case? 

Ms.  Yanda.  Yes,  sir,  I  did. 

Mr.  Kravitz.  Could  you  tell  us  why  you  did  that  and  what  spe- 
cifically you  told  Mr.  lorio? 

Ms.  Yanda.  All  throughout  the  fall  of  1993,  we  were  being  inun- 
dated with  Grand  Jury  subpoenas  out  of  the  U.S.  Attorney's  Office, 
relating  to  their  investigation  into  Madison  Guaranty  and  to  var- 
ious outgrowths  of  that  investigation.  We  were  getting  subpoenas, 
we  were  getting  superseding  subpoenas.  We  were  just  getting  them 
on  a  very  frequent  basis,  requesting  all  documentation  associated 
with  Madison  Guaranty,  microfiche,  all  bank  records,  what  have 
you. 

Karen  Carmichael  as  our  Criminal  Coordinator  was  charged  with 
the  responsibility  of  overseeing  the  compliance  with  those  subpoe- 
nas, that  my  Section  was — excuse  me,  that  the  RTC  was  receiving. 
And  Ms.  Carmichael  would  deal  directly  with  Mr.  Ausen,  who  was 
Ms.  Lewis'  supervisor,  and  the  former  Federal  prosecutor,  Mr. 
Adams,  in  my  Section,  whom  I  had  assigned  responsibility  relating 
to  this  matter,  was  dealing  directly  with  Ms.  Lewis. 

Both  of  them  were  constantly  on  a  search,  trying  to  find  where 
the  records  were  that  the  U.S.  Attorney  was  asking  for.  We  were 
getting  requests  for  all  documentations  and  the  U.S.  Attorney  was 
telling  us,  "Look,  I  know  you've  got  those  files,  why  aren't  you  turn- 
ing them  over  to  me?" 
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This  culminated  on  November  5,  1993,  in  a  complaint  from  what 
was  described  as  Main  Justice  about  Ms.  Carmichael  failing  to  co- 
operate with  the  FBI  and  the  AUSA  in  complying  with  these  sub- 
poenas. 

That  afternoon  on  February  5,  1993 

Mr.  Kravitz.  You  mean  November  5? 

Ms.  Yanda.  I'm  sorry,  November  5.  Mr.  Ausen — excuse  me,  I 
should  back  up. 

Ms.  Carmichael  reported  to  me  that  this  complaint  had  been  re- 
ceived, relating  to  her  performance  on  Main  Justice.  I  instructed 
her  to  go  find  out,  uncover,  lift  every  rock,  look  under  every  sheet 
of  paper  but  go  find  those  documents. 

We  had  collected  everything  that  the  legal  division  had.  We  had 
secured  compliance  from  the  legal  division,  but  clearly  there  were 
other  records  out  there  that  the  AUSA  and  the  FBI  knew  about, 
but  which  PLS  and  the  assigned  criminal  coordinator  who  was  re- 
sponsible for  complying  or  insuring  compliance  was  not  aware  of. 
She  had  asked  repeatedly  of  Mr.  Ausen,  Mr.  Adams  had  asked  of 
Ms.  Lewis,  and  we  still  don't  have  any  documents. 

So  on  November  5,  Ms.  Carmichael  gets  a  call  requesting  "the  in- 
ventories." The  only  inventories  that  we  would  be  familiar  with 
would  be  those  that  are  prepared  the  night  of  takedown  of  an  insti- 
tution. When  an  institution  fails,  you  immediately  go  in  there  and 
good  practice  has  you  prepare  an  inventory. 

Ms.  Carmichael  relates  that  information  to  the  FBI  and  the 
AUSA,  and  they  say  no,  there  are  four  or  five  inventories  that  the 
RTC  has  and  we  want  those.  She  says  I'm  not  familiar  with  them 
but  I'll  go  ask  for  them. 

She  contacts  Mr.  Ausen,  who  makes  a  trip — the  35-minute  trip 
from  Kansas  City,  Missouri  to  Overland  Park,  Kansas  where  the 
legal  division  was  located,  and  he,  for  the  first  time,  reveals  to  us 
that  they  have  got  100  boxes  of  documents  that  they  had  neglected 
to  mention  to  us  when  we  were  trying  to  find  and  assemble  all  the 
documents  responsive  to  those  subpoenas. 

Mr.  Ausen  was  in  our  office  late  that  Friday  afternoon.  It  hap- 
pened to  be  a  weekend  where  my  son  was  with  his  father  that 
weekend  so  I  was  working  late  that  night,  and  I  had  to  watch  the 
horror  on  Karen  Carmichael's  face  as  she  finally  began  to  realize 
that  investigations,  Ms.  Lewis  and  Mr.  Ausen,  had  100  boxes  worth 
of  documents  responsive  to  subpoenas  that  the  FBI  and  the  AUSA 
knew  about  but  which  nobody  had  bothered  to  tell  us  about,  de- 
spite our  repeated  requests. 

So  that  next  Monday,  I  called  Mr.  lorio  and  I  said  we  are  getting 
together  and  we  have  to  talk  about  this.  Our  offices  have  to  do  a 
better  job  of  communicating.  This  is  the  same  expectation  that  Mr. 
lorio  and  I  have  made  for  our  staffs  since  the  day  we  walked  in 
the  door.  It  was  an  expectation  that  I  fully  expected  Mr.  lorio  to 
support,  and  he  did  support.  He  had  Mr.  Ausen  go  back  and  pre- 
pare an  E-mail  explaining  why  they  didn't  tell  us  about  these  100 
boxes  of  documents. 

I  met  with  Mr.  lorio  that  afternoon.  We  went  to  lunch  together. 
At  that  meeting,  which  began  at  lunch  and  ended  later  that  after- 
noon, I  described  for  Mr.  lorio  what  I  thought  was  an  intolerable 
circumstance  where  we  had  the  investigations  unit  aware  of  certain 
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information  that  wasn't  being  conveyed  to  us,  yet  we  are  respon- 
sible for  insuring  that  the  compUance  is  made. 

We  had  a  team  member,  Ms.  Lewis,  who  had  a  demonstrated 
failure  to  perform  as  part  of  that  team,  again  going  back  to  the 
Paragould  circumstance,  who  again  has  shown  herself  not  to  be  co- 
operating, communicating,  or  being  part  of  that  team  that's  got  to 
speak  together  with  a  united  voice  to  make  sure  that  the  RTC's  in- 
terests are  advanced. 

I  went  to  him  and  I  said  we  have  to  take  care  of  this.  The  refer- 
rals are  out  the  door,  so  the  lion's  share  of  the  work  historically 
that  investigations  performs  in  the  criminal  unit  had  been  accom- 
plished. The  referrals  were  out  the  door  and  Ms.  Lewis  was  not  in 
my  opinion  playing  as  part  of  the  team.  We  had  to  be  together  on 
this  one.  It  was  a  high  profile  matter.  We  needed  to  put  our  best 
foot  forward  and  I  didn't  think  we  were  doing  that. 

So  I  asked  Mr.  lorio  for  his  permission  to  remove  Ms.  Lewis  from 
the  investigation.  He  asked  me,  in  tandem,  if  I  would  agree  to  re- 
move Ms.  Carmichael  as  the  criminal  coordinator,  and  I  agreed  to 
do  so. 

The  lion's  share  of  the  work  was  done,  from  my  perspective.  No 
damage  could  be  performed  at  that  point  and  we  would  assign  Mr. 
Adams  as  the  successor  criminal  coordinator  on  the  Madison  mat- 
ter. Mr.  lorio  and  later  Mr.  Ausen,  whom  I  talked  to  for  an  ex- 
tended period  of  time  about  the  very  same  circumstance,  relived 
the  horror  of  Paragould  one  more  time,  and  Mr.  lorio  and  Mr. 
Ausen  agreed  that  Mr.  Caron  would  take  over  as  the  successor  in- 
vestigator, criminal  investigator,  on  the  Madison  case. 

Mr.  Kravitz.  Thank  you,  Ms.  Yanda. 

Thank  you,  Mr.  Chairman. 

The  Chairman.  Senator  Bennett. 

Senator  Bennett.  Thank  you. 

Ms.  Breslaw,  I  understand — the  first  time  I  heard  my  voice  re- 
corded I  didn't  recognize  it,  and  I  understand  many  times  you  hear 
your  voice  on  a  recording  and  it  doesn't  sound  like  you.  But  I  must 
say  to  you,  hearing  that  recording  over  the  PA  system  and  hearing 
your  voice  over  the  PA  system,  that  if  that's  not  your  voice  on  the 
tape,  it's  the  best  actress  I  have  ever  found.  She  should  audition 
to  replace  Rich  Little  for  her  ability  to  imitate,  if  indeed  that's  not 
you. 

I  have  to  assume,  and  I  do  assume,  that  that  is  your  voice  on 
the  tape,  and  I'm  going  to  proceed  on  that  assumption,  that  the 
words  on  the  tape  are  yours,  the  voice  on  the  tape  is  yours,  and 
the  words  in  the  transcript  are  yours. 

Ms.  Breslaw.  Excuse  me,  sir.  I  guess  the  one  thing  I  would  say 
in  response  to  that  is  that,  you  know,  as  an  attorney,  I'm  always 
conscious  of  issues  like  authentication.  And  if  this  were  a  trial,  that 
kind  of  proceeding,  there  would  be  a  whole  series  of  evidentiary 
questions  about  whether  the  recording  was  authentic,  but  I  want 
to  agree  with  you  on  this,  that  I  have  no  reason  to  think  that  this 
is  not  my  voice. 

In  fairness,  Jean  Lewis  has  admitted  secretly  taping  the  con- 
versation, and  so  I  don't  want  to  sit  here  and  fight  with  you.  I  have 
no  reason  to  think  this  is  not  my  voice,  and  perhaps  this  morning 
I  got  caught  up  a  little  bit  in  sort  of  what's  instinctive  to  me  in 
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terms  of  being  concerned  about  not  being  able  to  authenticate 
something.  But  I  understand  that  you  are  not  talking  about  it  in 
that  technical  way,  and  so  I  won't  fight  with  you,  I  won't  dispute 
that  that  sounds  like  my  voice. 

Senator  Bennett.  OK.  Now,  before  I  get  to  some  of  the  things 
on  the  transcript,  let  me  say  that  I  am  not  an  attorney.  Sometimes 
that's  a  great  handicap.  On  occasion,  it  may  be  an  advantage.  I'm 
hoping  in  this  circumstance  it's  an  advantage. 

I  listened  to  your  opening  statement  and  to  Mr.  Ben-Veniste's 
questioning  with  some  interest.  A  great  point  was  made  over  the 
fact  that  Mr.  lorio  urged  you  to  drink  an  alcoholic  beverage  at 
lunch  and  you  did  not.  You  then  made  a  point  that  Mr.  lorio 
steered  you  around  various  offices  and  urged  you  to  go  to  certain 
people.  You  left  unstated,  but,  in  my  nonlegal  view,  implied  that 
you  might  not  have  gone  to  any  of  those  places  if  it  had  not  been 
for  Mr.  lorio. 

So  I  must  ask  you  this  question  just  to  be  sure  we  clear  the  air. 
With  this  string  of  statements  on  your  part,  are  you  implying  that 
Mr.  lorio  and  Ms.  Lewis  were  trying  to  set  you  up,  get  you  drunk 
and  then  steer  you  in  a  place  you  didn't  want  to  go  in  order  to  trap 
you  into  some  statements  that  you  didn't  want  to  make  on  tape 
and  that  the  whole  thing  was  a  conspiracy?  Have  you  put  these 
statements  in  your  testimony  with  that  implication  to  be  left  in  the 
minds  of  the  people  that  hear  you? 

Ms.  Breslaw.  At  the  time  I  did  not  draw  a  sinister  inference,  but 
given  what  I  know  now,  it  is  my  personal  opinion  that  I  was  set 
up.  I  would  say,  as  far  as  the  questions  about  speaking  with  or 
meeting  with  Ms.  Lewis  and  Mr.  Foust,  it  was  not  necessary  for  me 
to  physically  meet  with  them,  I  could  have  talked  to  them  over  the 
phone.  Given  the  short  timeframe,  and  that  I  was  only  there  for 
1  day,  I  do  not  believe  that  I  would  have  gone  to  actually  see  them 
but  for  the  prodding  of  Mr.  lorio. 

Senator  Bennett.  Well,  he  certainly  must  have  moved  very  rap- 
idly in  the  conspiracy,  because  they  didn't  know  you  were  coming 
until  you  showed  up,  and  for  them  to  put  that  whole  thing  together 
in  that  kind  of  a  hurry  is  a  little  difficult  for  me  to  credit.  They 
had  never  met  you  before  and  didn't  know  you  were  coming.  You 
yourself  testified  you  didn't  know  you  were  coming  until  late  in  the 
day  or  the  night — or  late  in  the  day  the  day  before. 

Let's  not  belabor  that.  I  do  understand  from  staff— and  I  will  ask 
you  this  question  just  to  clarify — that  what  Mr.  lorio  really  said 
was,  "I  recommend  the  house  wine,"  and  that  he  said  that  to  every- 
one at  the  table.  And  you  have  left  us  with  the  impression  that  he 
urged  drinking  behavior  on  you  specifically.  Now,  you  were  there. 
Do  you  have  any  memory  as  to  which  of  those  versions  is  the  accu- 
rate one? 

Ms.  Breslaw.  I  believe  that  he  encouraged  me  specifically  to 
drink.  Certainly  everybody  was  sitting  there  and  if  anyone  wanted 
to  order  a  drink,  they  could  and,  in  fact,  he  did  drink,  but 

Senator  BENNETT.  What  did  he  drink?  Did  he  drink  the  house 
wine? 

Ms.  Breslaw.  He  drank  a  wine.  I  don't  remember  what  wine  it 
was.  But  I  would  say  that  it's  strange,  at  least  as  a  matter  of  judg- 
ment, that  he  would  encourage  anyone  to  drink,  including  himself. 
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in  the  midst  of  this  project,  which,  as  we  have  all  acknowledged, 
at  that  time  had  a  very  fast  deadline.  It's  a  strange  approach  for 
a  manager  to  take. 

I  would  say,  sir,  excuse  me,  with  regard  to  your  prior  comment, 
I  purposely  did  not  use  the  word  "conspiracy"  in  my  statement  be- 
cause I  don't  understand  what  happened  there,  and  I  have  pur- 
posely not  accused  people  of  somehow  getting  together  and  having 
a  conspiracy  against  me.  I  just  don't  know  what  to  think. 

Senator  Bennett.  That's  why  I  asked  the  question. 

Ms.  Breslaw.  But  I  wonder  myself  at  this  point  whether  Jean 
Lewis  taped  other  people,  whether  this  had  happened  before.  I 
don't  understand  what  happened  there. 

Senator  Bennett.  OK.  As  I  said,  I  don't  want  to  pursue  it  any 
further.  I  saw  statements  being  left  to  imply  things  that,  in  my 
view,  probably  didn't  happen  and  that's  why  I  asked  you  the  direct 
question,  were  you  implying  that  there  was  a  conspiracy,  and  your 
answer  is  you  didn't  think  so  at  the  time  but  now  you  think  it's 
a  possibility.  Let's  move  on. 

I  would  like  to  go  to  the  statements  that  are  in  the  transcript. 
Again,  instead  of  focusing  on  a  word  here  or  a  phrase  there  in  law- 
yer-like fashion,  in  my  layman's  fashion  I  would  like  to  review  the 
whole  paragraph  and  tell  you  what  it  says  to  me,  trying  to  be  as 
fair  as  I  know  how. 

On  page  59,  in  the  fatal  sentence,  "I  think  if  they  can  say  it  hon- 
estly, the  head  people.  Jack  Ryan  and  Ellen  Kulka,  would  like  to 
be  able  to  say  WTiitewater  did  not  cause  a  loss  to  Madison." 

We  spent  many  minutes  here  debating  over  whether  or  not  the 
word  "honesty"  was  properly  included  or  not  included  in  the  quotes 
that  have  been  made  from  this  particular  thing  in  the  various 
venues  where  it's  been  raised.  Leave  that  aside. 

Let's  take  this  whole  paragraph.  "I  think  if  they  can  say  it  hon- 
estly, the  head  people.  Jack  Ryan  and  Ellen  Kulka,  would  like  to 
be  able  to  say  Whitewater  did  not  cause  a  loss  to  Madison.  We 
don't  know,  you  know,  what  Fiske  is  going  to  fmd  and  we  don't 
offer  any  opinion  on  it,  but  the  problem  is,  nobody  has  been  able 
to  say  to  Ryan  and  Kulka  sure,  say  that,  that's  fine,  because,  you 
know,  even  though  Whitewater  did  not  have  a  loan,  it's  been  these 
kinds  of  things  that  mean  there  was  a  loss  that  was  hidden,  so 
that — I  don't  know  if  there's  any  other  way  to  research,  you  know, 
whether — and  I'm  sorry  to  ask  the  same  question  that  I'm  sure  oth- 
ers have  asked,  did  Whitewater  cause  a  loss?  How  could  we  get  to 
a  more  definitive  answer?" 

Now,  Ms.  Breslaw,  to  me  that  is  not  a  casual  comment  taken  out 
of  context.  To  me  that  is  a  competent  lawyer  with  a  previous  agen- 
da coming  in  to  find  out  something.  You  have  never  met  Jack  Ryan 
and  Ellen  Kulka  and  you're  expressing  an  opinion,  I  can  accept 
that.  You're  expressing  an  opinion  that  they  would  like  to  be  able 
to  say  Whitewater  didn't  cause  a  loss  to  Madison. 

You're  entitled  to  that  opinion  and  you're  entitled  to  express  it, 
and  it's  a  logical  thing  for  somebody  connected  with  the  issue  to 
say  off  the  top  of  her  head.  But  you  not  only  say  it  there,  you  come 
back  to  it  and  you  say,  "The  problem  is  nobody  has  been  able  to 
say  to  Ryan  and  Kulka,  sure,  say  that,  that's  fine." 
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This  is  a  problem  for  you,  not  for  her.  She  didn't  raise  it,  she 
didn't  entrap  you  in  this  recorded  conversation.  You  are  raising  it 
spontaneously  following  the  other  thing.  And,  then  you  go  on  to 
say,  "I  am  sorry  to  ask  the  same  question  that  I  am  sure  others 
have  asked."  Once  again  that  sounds  to  me  like  a  very  competent 
lawyer  who  comes  in  determined  to  ask  that  question  in  the  begin- 
ning, to  come  back  to  it  a  third  time  in  this  conversation,  "How 
could  we  get  to  a  more  definitive  answer?"  It  seems  to  me  that  is 
your  agenda. 

Now,  the  light  is  going  on  so  I  will  try  not  to  intrude  too  much 
on  my  colleagues'  time,  but  I  would  go  quickly  to  page  63,  after  you 
have  had  a  conversation  about  this  issue,  which  you,  not  she, 
raised,  then  she  says  on  the  bottom  of  page  63,  "If  you  want  me 
to  sit  here  and  give  you  an  unequivocal  answer  to  whether  or  not 
Whitewater  caused  a  loss,  I  can't  do  it.  All  I  can  tell  you  is  what 
I  found  in,"  whatever,  "and  the  allegations  I  have  made  that  yes, 
I  believe  Whitewater  caused  Madison  a  loss  just  by  virtue  of  the 
DEA  account  and  the  dollar  amount  of  the  unauthorized  loans  that 
McDougal  approved  going  out  through  his  corporation." 

You  say  "yes."  I'm  sure  that  didn't  mean  you  agree  with  what 
she's  saying,  just  yes,  you  understand  what  she's  saying. 

It  goes  on  there.  And  then  we  come  back  to  it,  page  67  This  is 
you  again,  bottom  of  66.  You  say,  "Well,  like  I  said,  I  feel  self-con- 
scious asking  that  because  in  some  ways  it's  kind  of  a  silly  ques- 
tion, but  you  know,  it's  the  kind  of  thing  they're  looking  for,  what 
they  can  say.  And  I  do  believe  they  want  to  say  something  honest " 
Same  word  again  that  was  back  10  pages  before  almost.  "I  don't 
believe  at  all  and  I  don't  want  to  suggest  at  all  that  they  want  us 
to  reach  a  certain  conclusion.  I  really  don't  get  that  feeling,  but," 
and  then  that's  inaudible,  "happier  than  others,  you  know,  because 
it  would  get  them  off  the  hook." 

I  tell  you,  as  a  layman,  Ms.  Breslaw,  I  see  a  thread  running 
through  this  whole  conversation,  starting  at  the  beginning,  follow- 
ing through  and  ending  up  here,  this  many  pages  later,  where  you 
are  probing  to  find  out  if  there  is  anything  that  can  be  sent  up  the 
line  in  the  RTC  that  will  say  definitively  Whitewater  did  not  cause 
a  loss  to  Madison. 

I  find  it  difficult,  in  my  laymen's  pattern,  to  listen  to  the  lawyers 
argue  about  the  inclusion  of  the  word  "honest"  in  the  first  place 
and  well,  did  you  really  mean  this,  and  was  I  entrapped,  and  so 
on.  I  accept  this  transcript  at  face  value.  I  accept  it  as  your  state- 
nient,  and  I  find  it  difficult  to  believe  that  you  walked  in  there  for 
that  conversation  with  Ms.  Lewis  without  having  a  determination 
in  your  mind  beforehand  that  you  were  going  to  see  if  there  was 
an  answer  to  this  question. 

As  I  read  the  whole  transcript,  that  comes  across  to  me.  I  don't 
want  to  accuse  you  of  anything,  I  want  to  be  very  up-front  as  to 
what  I  see  here  and  give  you  a  full  opportunity  to  respond 

Ms.  Breslaw.  Well,  sir,  I  guess  the  two  things  I  would  say  in  re- 
sponse to  that— and  I  appreciate  the  fairness  of  your  reading  of  the 
transcript  here— there  is  no  dispute  that  one  of  my  assignments  at 
that  time  was  to  determine  whether  or  not  Whitewater  had  caused 
a  loss  to  Madison.  That  was  one  of  my  assignments.  There's  no 
question  about  that.  That  assignment  was  given  to  me  by  Mark 
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Gabrellian.  It  is  apparent  that  Jean  Lewis  worked  on  criminal  re- 
ferrals which  had  to  do  with  Whitewater  and  that  she  was  a  person 
who,  I  thought  at  the  time,  might  have  factual  information  that 
could  shed  light  on  that  question.  So  I  want  to  be  very  clear  about 
the  fact  that  I  don't  dispute  that  I  was  trjdng  to  come  to  an  answer 
to  that  question. 

As  far  as  the  business  about  somebody  wanting — being  happier 
about  a  certain  answer,  I  remember  in  one  of  the  House  proceed- 
ings, I  believe  it  was  Congressman  Vento,  told  an  anecdote  about 
an  experience  he  had  had  on  a  Committee,  I  think  it  was  the  Small 
Business  Administration  Committee,  in  which  he  had  been  asked 
to  investigate  allegations  against  another  Member  of  Congress. 
And  he  said  that  he  personally  wished  that  the  answer  would  be 
exculpatory  to  that  individual,  that  answer  would  have  made  him 
happier,  but  even  thinking  that,  he  still  went  ahead  with  whatever 
investigation  he  believed  was  necessary  to  get  to  an  honest,  true 
answer  to  the  question  that  was  involved  there. 

So  I  guess  the  point  that  I  would  make  here  is  that  if  there  were 
answers  that  would  have  been  easier  for  senior  people,  that  does 
not  mean  that  anybody,  not  them,  not  me,  not  anybody,  would  have 
skewed  an  investigation  to  reach  those  answers,  so  I  think  a  dif- 
ficulty with  all  of  this  is  that  something  sinister  is  taken  from  the 
business  about  it  being  easier  or  that  they  would  be  answers  that 
they  would  be  more  happy  with. 

Again,  I  don't  want  to  fight  with  you  about  what  the  transcript 
says,  but  I  guess  all  I  can  say  is  I  don't  remember  making  that  re- 
mark, but  it  seems  to  me  that  even  if  there  were  certain  answers 
that  would  make  life  easier  for  more  senior  people,  that  does  not 
mean  that  anybody  was  pushing  the  investigation  in  any  particular 
direction.  As  you  carefully  read,  I  made  that  clear  to  Jean  Lewis 
in  the  course  of  the  conversation. 

Senator  Bennett.  Thank  you.  I  don't  want  to  intrude  on  the 
time  of  my  colleagues.  I  would  only  comment  thusly.  I  cannot 
square  what  we  have  just  read  with  earlier  characterizations  of  the 
conversation  with  Ms.  Lewis,  or  with  the  suspicion  that  you  have 
that  you  were  set  up,  that  she  did  most  of  the  talking,  and  that 
you  were  tired  at  the  end  of  the  day  and  all  you  did  was  kind  of 
agree  with  her  and  get  out  as  quickly  as  possible. 

I  find  this  conversation  being  a  conversation  where  you  had  a 
point  you  wanted  to  make,  you  had  a  goal  you  wanted  to  reach,  you 
used  the  opportunity  of  being  with  her  to  go  after  it.  I  cannot 
square  that  with  the  notion  that  you  were  steered  in  there  by  some 
conspiratorial  activity  on  the  part  of  Mr.  lorio  and  that  he  tried  to 
get  you  drunk  prior  to  your  doing  that  so  that  something  even 
more  sinister  than  that  could  have  happened.  I  simply  cannot 
square  those  two. 

I  apologize  to  my  colleagues  for  intruding. 

Senator  Sarbanes. 

Senator  Sarbanes.  Mr.  Chairman 

The  Chairman.  I  think  Senator  Grams  may  have  some  questions. 
Senator  Grams. 
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Senator  Grams.  Thank  you  very  much.  I'll  make  this  short.  I 
wanted  to  follow  up  on  what  Senator  Bennett  has  been  saying  to 
Ms.  Breslaw;  in  fact,  that  was  much  of  the  same  line  of  questioning 
I  had. 

And  again  to  refer  to  the  fact  that  I  read  this  testimony  and  also 
felt  that  you  came  to  this  meeting  with  a  very  definite  point  and 
you  made  that  point  on  pages  59,  63,  64,  66,  67.  Senator  Bennett 
had  pointed  out  the  one  paragraph  leading  to  another,  so  this,  I 
don't  believe,  was  an  off-the-cuff  type  of  remark  that  you  happened 
to  make. 

Also  you  just  mentioned  that  you  felt  that  Ms.  Lewis  might  have 
had  some  information  and  you  were  assigned  to  Whitewater,  so  it 
sounded  to  me  like  you  sought  her  out  in  order  to  talk  with  her 
to  get  this  information. 

Ms.  Breslaw.  Well,  sir,  the  reason  I  did  not  object  to  speaking 
with  her  on  that  day  was  that  I  believe  I  knew  at  that  time  that 
she  had  worked  on  the  criminal  referrals  and  so  it  was  plausible 
to  me  that  she  might  have  some  factual  information  that  could  be 
helpful.  I  don't  dispute  that,  but  there  is  again  a  difference  between 
speaking  with  somebody  who  may  have  factual  information,  who  is 
essentially  a  witness  in  that  conversation,  there's  a  difference  be- 
tween that  kind  of  situation  and  a  situation  in  which  somebody  is 
a  participant  in  an  investigation  and  is  somehow  inappropriately 
influenced. 

Again,  my  overall  concern  about  the  allegations  that  Ms.  Lewis 
has  made  is  that  implicit  in  her  allegations  is  the  idea  that  some- 
how she  was  conducting  a  civil  investigation  and  that  therefore, 
somehow  my  comments  to  her  could  have  an  effect  on  the  outcome 
of  the  investigation.  That  is  just  not  true.  She  was  not  in  that  kind 
of  position. 

So  I  think  if  one  keeps  that  in  mind,  then  one  can  appreciate 
that  to  some  extent,  nothing  that  I  said  in  this  conversation  really 
has  the  level  of  magnitude  that  she  would  attach  to  it. 

Senator  Grams.  Why  was  Whitewater  so  important  out  of  all  the 
accounts  in  the  Madison  Guaranty  Savings  &  Loan?  Why  did 
Whitewater  stand  out?  Why  were  Mr.  Ryan  and  Ms.  Kulka  so  in- 
terested, just  so  they  could  honestly  say  that  Whitewater  did  not 
cause  a  loss?  Why  not  Cedar  Farms  or  some  of  the  other  projects 
that  were  in  this,  or  some  of  the  other  accounts  of  Mr.  McDougal, 
but  it  just  happened  to  be  Whitewater?  Why  the  significance  to 
probably  one  of  the  smaller  accounts,  evidently,  of  the  bunch? 

I  just  want  to  know  who  put  the  idea  in  your  head  that  you  took 
this  message  or  at  least  brought  up  this  conversation?  Somebody 
evidently  had  to  talk  to  you  about  this.  You're  relaying  feelings 
that  somebody  else  had  said,  so  somehow  somebody  had  to  tell  you 
that  these  people,  whether  themselves  or  somebody  else,  indicated 
those  feelings  to  you  that  you  thought  you  would  carry  them  on  to 
someone  else. 

Ms.  Breslaw.  Well,  sir,  again,  Mr.  Gabrellian  specifically  as- 
signed me  the  task  of  trying  to  establish  why  the  Whitewater 

Senator  Grams.  Why  was  Mr.  Gabrellian  so  interested  in  just 
Whitewater?  There  was  a  lot  of  accounts  in  Madison  that  could 
have  led  to  the  failure. 
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Ms.  Breslaw.  Right.  I  think  Mr.  GabreUian  can  speak  for  him- 
self. I  don't  know  specifically.  I  think  it  is  apparent  that  the  term 
"Whitewater"  has  gotten  a  lot  of  attention  in  the  press.  It  does 
have  at  least  secondhand  connections  to  the  White  House,  so  it 
may  be  that  people  were  aware  of  its  prominence.  But  I  want  to 
be  careful  here  not  to  speculate  about  what  was  in  Mr.  Gabrellian's 
mind  when  he  gave  me  that  assignment. 

Senator  Grams.  So  nobody  was  trying  to  use  influence  to  bury 
Whitewater  in  any  way,  to  wipe  it  off  the  map,  so  to  speak,  or  to 
take  blame  away  from  this  certain  project? 

Ms.  Breslaw.  No,  sir,  but  I  think  that  the  important  point  is 
that,  I  think  it  is  reflected  through  this  transcript,  is  that  people 
were  willing  to  go  wherever  the  investigation  took  them. 

In  other  words,  this  focus  on  honest  answers  is  important  in  that 
context  because  nobody  was  influencing  the  investigation  in  an  in- 
appropriate way.  People  were  willing  to  accept  whatever  the  fac- 
tual answer  to  that  question  was,  so  I  would  not  characterize  it  the 
way  you  did. 

Senator  Grams.  So  the  bottom  line  is,  you  don't  feel  that  anyone 
told  you  directly  or  indirectly  or  asked  you  or  hinted  in  any  way 
to  try  to  do  the  best  you  can  to  put  the  best  face  on  Whitewater? 
Nobody  ever  did  that? 

Ms.  Breslaw.  No,  sir. 

Senator  Grams.  I  have  no  more  questions. 

The  Chairman.  Do  you  have  the  notes  from  the  March  28,  1994 
meeting?  Notes  to  the  file? 

Ms.  Breslaw.  Yes. 

The  Chairman.  I  think  in  the  first  sentence,  it  says,  "On  Friday, 
March  25,  Ellen  Kulka,  General  Counsel,  had  a  meeting  with  Tom 
Hindes  and  April  Breslaw.  This  meeting  was  the  result  of  Con- 
gressman Leach's  using  April  Breslaw's  name  on  the  House  floor 
the  afternoon  of  March  24.  This  meeting  was  commenced  at  ap- 
proximately 3:45  p.m."  Do  you  remember  being  at  that  meeting? 

Ms.  Breslaw.  Yes,  sir. 

The  Chairman.  Now,  do  you  know  who  took  the  notes  at  that 
meeting? 

Ms.  Breslaw.  I  believe  it  was  Wilma  Leekin,  who  is  or  was  Ellen 
Kulka's  secretary. 

The  Chairman.  Let  me  take  you  to  the  second  page,  I  guess  it 
would  be  the  third  paragraph  there,  starts  off  with  "April."  "April 
said  that  she  told  Jean  that  we  had  been  getting  inquiries  in  Wash- 
ington about  Whitewater." 

This  is  what  she's  reporting  that  you  said.  "She  said  she  told  her 
that  Ellen  and  Jack  Ryan  had  been  getting  inquiries.  She  said  that 
she  was  thinking  of  the  tolling  agreements  and  the  D'Amato  let- 
ter." That  letter  was  the  letter  I  had  written  requesting  informa- 
tion as  to  when  the  statute  of  limitations  would  run  out? 

Ms.  Breslaw.  I  think  so,  sir.  As  I  mentioned  in  my  opening 
statement,  Mr.  lorio  was  carrying  around  a  copy  of  some  of  that 
correspondence  on  the  day  that  I  was  out  there.  I  don't  have  a  clear 
recollection  now,  as  we  sit  here 

The  Chairman.  It  was  public.  I  requested  information  and  I 
made  it  public,  finding  out  and  asking  the  RTC.  You  saw  that  let- 
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ter,  which  indicated  whether  or  not  the  statute  was  going  to  toll 
at  the  end  of  the  month  of  February;  isn't  that  right? 

Ms.  Breslaw.  Yes,  sir.  I  guess  all  I  wanted  to  say  is  that  I  don't 
remember  clearly  which  other  Members  of  Congress  were  involved. 

The  Chairman.  But  you  understand  what  we  are  talking  about. 

Ms.  Breslaw.  Yes,  sir. 

The  Chairman.  That  letter  raised  a  question  and  you  have  re- 
ferred to  it  several  times  as  it  related  to  whether  or  not  the  statute 
of  limitations  would  run  out;  right? 

Ms.  Breslaw.  Yes,  sir. 

The  Chairman.  It  was  a  question  within  20-plus  days,  whether 
or  not  it  would  run  out. 

Ms.  Breslaw.  That  sounds  right,  sir. 

The  Chairman.  Let  me  tell  you  why  I  do  this.  I  think  it  goes 
right  to  the  point  of  why  you  engage  Jean  Lewis  in  a  conversa- 
tion— by  the  way,  I  find  it  difficult  for  you,  on  one  hand,  you  say 
you  know,  she  had  no  responsibility,  but  here  you  are  asking  her 
or  telling  her  or  suggesting  to  her,  if  there  were  no  losses,  could 
you  tell  us,  they  would  like  to  find  out,  get  down  to  the  bottom,  be- 
cause if  there  are  no  losses,  you  know,  that's  going  to  make  people 
happy.  I  think  if  they  can  say  it  honestly,  the  head  people,  Jack 
Ryan  is  here.  Jack  and  Ellen  would  like  to  be  able  to  say 
Whitewater  did  not  cause  a  loss  to  Madison. 

The  fact  is  that  it  is  tied  to  the  letter  that  I  wrote,  making  an 
inquiry  as  to  when  the  statute  of  limitations  would  run  out.  If 
there  was  no  loss  and  if  Jean  Lewis  could  say  yeah,  there  was  no 
loss,  you  said  go  back  there  and  report  or  ask  for  that  report  to  be 
sent,  and  close  the  whole  thing  down.  It  wouldn't  have  extended 
the  statute  of  limitations.  You  knew  there  was  a  lot  of  pressure  on 
this,  didn't  you? 

Ms.  Breslaw.  There  was  time  pressure  then,  but  I  guess,  sir,  the 
one  response  I  would  make  to  that  is  that  regardless  of  whatever 
happened  with  the  Whitewater  checking  account  or  related  check- 
ing accounts,  there  was,  ongoing  at  the  time,  a  much  broader  re- 
view of  possible  claims  that  could  come  out  of  Madison  Guaranty. 

So  I  think  it  should  be  clear  that  regardless  of  what  the  factual 
answer  was  with  regard  to  the  Whitewater  checking  account,  the 
rest  of  the  investigation  would  have  had  to  go  forward. 

The  Chairman.  There  was  no  loss  to  Whitewater.  It  would  be 
nice  to  be  able  to  go  back  and  be  able  to  report  that.  Wasn't  that 
basically  your  message? 

Ms.  Breslaw.  Well,  sir,  I  cannot  accept  the  idea  that  I  was  deliv- 
ering a  message.  I  was  not  doing  that. 

The  Chairman.  OK,  sure.  Then  it  was  just  your  natural  curiosity 
and  you  determined  yourself,  you  felt  that  it  would  be  nice  to  be 
able  to  report  and  they  would  be  happy  with  that  if  you  could  re- 
port that?  You  came  to  that  assumption  yourself? 

Ms.  Breslaw,  Sir,  again,  as  I've  said,  I  don't  remember  making 
this  remark. 

The  Chairman.  One  way  or  the  other.  Counselor,  you  have  been 
at  this — it's  one  way  or  the  other.  Either  somebody  asked  you  to 
determine  this  or  you  made  that  judgment.  Now,  which  one  is  it? 
Did  you  make  the  judgment  to  ascertain  in  your  own  mind,  and 
you  thought  and  you  determined  in  your  mind  that  Jack  and  Ellen 
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would  be  happy  with  that?  That's  an  assumption  you  made?  Did 
you  assume  that  or  did  someone  tell  you  that? 

Ms.  Breslaw.  Again,  I  clearly  was  assigned  the  responsibility  for 
looking  into  the  factual  question.  I  don't  dispute  that.  But  in  terms 
of  this  suggestion  that  somebody  would  be  happier  with  a  certain 
answer,  again,  I  don't  remember  making  that  remark,  so  I  can't 
speculate  here  as  to  what  might  have  been  in  my  mind  at  the  time. 

I  think,  though,  that  the  relevance  of  the  Congressional  cor- 
respondence is  that  it  does  suggest  to  me  that  the  fact  that  lorio 
was  carrying  that  correspondence  around  that  day  may  have  been 
what  sort  of  planted  in  the  back  of  my  mind  that  senior  people  at 
the  RTC  were  involved  in  sort  of  a  tense  situation  with  Congress 
at  that  time. 

The  Chairman.  Now,  let  me  ask  you,  you've  testified  that  Jean 
Lewis  was  really — she  had  little  if  any  knowledge  with  respect  to 
this,  this  was  not  the  person — in  this  whole  matter,  she  was  not 
a  very  important  person. 

Ms.  Breslaw.  No,  sir. 

The  Chairman.  No? 

Ms.  Breslaw.  I  have  said  that  I  did  not  disagree  with  lorio  that 
she  was  the  person  who  apparently  worked  on  the  criminal  refer- 
rals, and  that  as  far  as  being  somebody  who  might  have  factual  in- 
formation, sure,  she  did.  I  didn't  dispute  that.  What  I  do  dispute 
is  her  contention  that  somehow  she  was  an  investigator  in  the  civil 
project,  which  was  the  project  I  was  working  on. 

The  Chairman.  Then  why  did  you  go  to  ask  her  these  questions? 

Ms.  Breslaw.  Because  I  thought  she  might  have  factual  informa- 
tion, she  could  be  a  witness. 

The  Chairman.  So  she  did  have  some  facts. 

Ms.  Breslaw.  Of  course. 

The  Chairman.  I  have  heard  some  people  here  talk  about  the 
fact  that  her  knowledge  would  be  almost  irrelevant. 

Let  me  ask  you  to  take  a  look  at  the  fifth  paragraph  down,  and 
in  the  middle  of  that  paragraph,  it  starts  on  the  first  page.  "At  the 
end  of  the  day,  April  said,  stop  by  Jean's  office."  Now 

Ms.  Breslaw.  I'm  sorry,  which  one? 

The  Chairman.  Fifth  paragraph  on  the  first  page.  I  think  this  is 
important,  because  in  your  testimony  before  the  Committee  you 
kind  of  let  us  believe  you  were  almost  induced,  brought  into  this 
room.  By  the  way,  I  get  that  feeling  because  you  say  that  they  even 
tried  to  get  you  to  drink.  Do  you  know  what  Mr.  lorio  said?  He  rec- 
ommended to  everybody  that — he  said  the  house  wine  was  a  good 
wine.  Is  that  something  that's  unusual?  Have  you  ever  been  in  any- 
body's company — is  that  an  unusual  thing  to  say 

Ms.  Breslaw.  It  was  an  unusual  thing  to  say  in  the  context 
where  you  described  where  we  had  a  very  fast  deadline  to  meet 
where  we  were  all  working  very  quickly.  I  still  consider  it  odd  that, 
under  those  circumstances  he  would  encourage  the  staff  to  drink 
at  lunch.  I  do  consider  it  unusual.  I  guess  it  has  not  happened  to 
me  before. 

The  Chairman.  He  encouraged  the  staff.  You  mean  you  have 
never  been  out  before  in  someone's  company  and  they  said,  by  the 
way,  the  house  wine  is  a  good  wine,  I  recommend  it? 

Ms.  Breslaw.  Not  in  the  midst  of  a  fast-paced  case  like  that,  no. 
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The  Chairman.  Was  this  important?  Was  this  a  high  profile 
thing,  an  important  matter  for  you? 

Ms.  Breslaw.  I  said  fast-paced,  sir.  In  fact,  I  cannot  remember 
any  other  time  in  which  anyone  from  the  investigations  office  has 
encouraged  me  or  anybody  else  to  drink  at  lunch  during  the  busi- 
ness day. 

The  Chairman.  Did  he  specifically  encourage  you  or  was  it  the 
group? 

Ms.  Breslaw.  He  encouraged  everybody  who  was  supposedly 
working  on  this  project,  but  he  particularly 

The  Chairman.  Was  there  some  kind  of  malice  or  evil  in  that? 

Ms.  Breslaw.  It  is  highly  irresponsible — and  I  want  to  be  clear. 
He  encouraged  me  several  times  to  drink,  although  the  invitation 
was  open  to  everybody. 

The  Chairman.  Well,  let  me  tell  you  how  I  have  trouble  reconcil- 
ing this  all  because  I  hear  your  previous  testimony  as  it  related  to 
this,  you  know,  trying  to  get  you  into  this  room.  You  went  down 
there,  and  one  of  your  purposes  was  to  talk  specifically  and  to  seek 
her  out,  Jean  Lewis;  isn't  that  right? 

Ms.  Breslaw.  Not  particularly,  no. 

The  Chairman.  Oh,  it  wasn't?  I  mean,  on  one  hand,  she  is  the 
person  who  had  the  information  for  you  to  find;  on  the  other  hand, 
no,  that  was  incidental? 

Ms.  Breslaw.  I  could  easily  have  spoken  with  her  on  the  phone, 
sir.  It  was  not  necessary  for  me  to  meet  with  her  when  I  went 
there.  I  physically  met  with  her  because  Mr.  lorio  encouraged  me 
to  do  that. 

The  Chairman.  That  is  the  only  reason  because  Mr.  lorio — in 
other  words,  lorio  was  the  guy  who  said  you  should  see  her? 

Ms.  Breslaw.  Yes. 

The  Chairman.  Take  a  look  at  the  notetaker  who  I  obviously — 
if — ^you  will  have  trouble  reconciling  this  if  you  have  trouble  rec- 
onciling your  own  voice  on  the  tape  and  your  own  transcripts. 
"Mark  Gabrellian  had  asked  April" — who  is  Mark  Gabrellian? 

Ms.  Breslaw.  Gabrellian.  Mr.  Gabrellian  is  a  senior  counsel  who 
was  in  charge  of  the  Madison  project. 

The  Chairman.  So  he  asked  you  to  form  an  understanding  about 
whether  the  Whitewater  checking  account  had  caused  a  loss.  Now, 
do  you  remember  that? 

Ms.  Breslaw.  That  is  true,  sir.  I  have  not  disputed  that. 

The  Chairman.  "April  said  she  only  had  a  passing  knowledge  of 
what  that  involved."  So  you  reported  to  him  that  you  only  had  a 
passing  knowledge  of  that? 

Ms.  Breslaw.  At  the  time  that  I  started  the  project,  I  had  no 
knowledge  of  it,  because  I  hadn't  worked  on  it. 

The  Chairman.  Counselor,  look,  there  came  a  point  in  time  when 
you  and  Mr.  Gabrellian  spoke  about  Whitewater;  is  that  right? 

Ms.  Breslaw.  Sure. 

The  Chairman.  He  was  your  boss? 

Ms.  Breslaw.  For  that  project,  yes,  sir. 

The  Chairman.  He  asked  you  to  try  to  form  an  understanding 
about  the  Whitewater  checking  accounts  and  whether  there  was  a 
loss,  huh? 

Ms.  Breslaw.  That's  correct. 
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The  Chairman.  So  you  indicated  to  him  you  had  only  a  passing 
knowledge  of  what  was  involved.  "But  Jean,"  that  is  Jean  who? 

Ms.  Breslaw.  It  appears  it  is  Jean  Lewis. 

The  Chairman.  "But  Jean  was  the  primary  person  to  talk  to." 

Ms.  Breslaw.  Which  is  what  lorio  kept  saying. 

The  Chairman.  This  is  your  conversation  that  you  had  with 
Gabrellian.  This  isn't  lorio  in  here.  You  don't 

Ms.  Breslaw.  Mr.  Gabrellian  was  not  at  this  meeting. 

The  Chairman.  This  is  why  you  went  down  there.  You  went 
down  there  because  Mr.  Gabrellian  said  let's  find  out,  what  do  they 
know.  So  you  said  Jean  was  the  person  to  talk  to.  "April  said  she 
went  to  Jean's  office.  April  said  that  Jean  considered  her  role  very, 
very  important.  Jean  insisted  that  she  close  the  door." 

You  indicated  that  this  was  the  person  to  talk  to.  Are  you  saying 
that  now,  when  you — did  you  tell  that  to  Gabrellian?  Did  you  indi- 
cate to  him  when  he  asked  you  listen,  I  have  a  passing  knowledge, 
but  Lewis  is  the  person  to  talk  to? 

Ms.  Breslaw.  No,  sir.  These  notes,  as  you  can  tell,  were  taken 
by  a  secretary,  on  March  28,  1994.  My  knowledge  at  that  time  was 
different  than  my  knowledge  on  February  1  or  2,  1994,  when  first 
Gabrellian  asked  me  to  go  to  Kansas  and  then  I  actually  went  on 
February  2. 

So  I  don't  think  there  is  any  dispute,  factually,  that  Jean  Lewis 
was  a  person  who  has  factual  knowledge  about  Whitewater.  What 
this  paragraph  does  not  say  is  who  encouraged  me  to  go  speak  with 
her,  and  these  are  nothing  more  than  secretar/s  notes  which  have 
a  number  of  factual  inaccuracies. 

The  Chairman.  Well,  everybody  is  wrong,  the  fellow  who  says 
that  you  called  up — what's  his  name?  Gary  Davidson,  I  guess  he 
made  this  all  up. 

Ms.  Breslaw.  We  established  this  morning,  sir,  that  Davidson 
says  the  conversation  occurred  on  January  13  or  14.  Based  on  the 
E-mail  Mr.  Chertoff  showed  me  this  morning,  that  date  seems  in- 
correct. 

Mr.  Chertoff.  It  was  a  different  conversation.  You  had  two,  Ms. 
Breslaw. 

The  Chairman.  You  are  pretty  good  at  trying  to  remember  a  spe- 
cific date  and  time  but  I  have  to  tell  you,  it  doesn't  square  up  with 
whatever  the  people  say,  doesn't  square  up  with  the  testimony  that 
you  give  today  as  it  relates  to  those  meetings,  the  reason  and  the 
poor  excuse  for  why  it  was  that  you  went  there,  and  what  you  said 
in  your  own  words,  and  I  quote  again,  "I  think  if  they  can  say  it 
honestly,  the  head  people,  Jack  Ryan  and  Ellen  Kulka,  would  like 
to  be  able  to  say  Whitewater  did  not  cause  a  loss  to  Madison." 

Those  are  your  words.  Jean  Lewis  didn't  make  that  up.  Those  are 
the  words  on  the  tape.  Those  are  the  words  in  the  transcript.  And 
it  certainly  comports  with  the  memo  that  was  taken  as  it  related 
to  find  out  whether  or  not  there  was  a  loss  down  there. 

Ms.  Breslaw.  Well,  sir,  excuse  me.  I  would  like  to 

The  Chairman.  Senator  Sarbanes. 

Senator  Sarbanes.  Yes,  you  can  answer. 

Ms.  Breslaw.  Thank  you,  sir.  I  appreciate  it. 

I  guess  all  I  would  say  in  response  to  that  is  what  I  said  to  Sen- 
ator Grams  a  few  minutes  ago.  Whether  or  not  anybody  would  have 
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preferred  a  certain  answer,  what  is  clear  from  my  comments  to 
Jean  Lewis,  and  what  I  believe  to  be  true  to  this  day,  is  that  no 
one  at  the  RTC  was  attempting  to  steer  an  investigation  in  any  in- 
appropriate direction. 

The  Chairman.  You  were,  absolutely  You  tried  to  keep 

Ms.  Breslaw.  Absolutely  not.  Absolutely  not. 

The  Chairman.  — the  RTC  from  reviewing  the  files. 

Ms.  Breslaw.  Absolutely  not. 

The  Chairman.  You  have  memos  over  here  talking  about  how 
you  contacted  people,  the  way  they  should  not,  the  ETC  shouldn't 
be  undertaking  that,  let  it  stay  with  the  people,  with  your  friends 
over  at  the  FDIC.  Absolutely. 

As  a  matter  of  fact,  the  fact  that  you  were  kept  in  charge  of  this, 
given  the  incredible — I  call  it  whitewashing  of  the  initial  report, 
finding  no  conflict,  certainly  a  slipshod  job,  at  least,  in  saying  that 
there  was  no  conflict  when  the  Rose  Law  Firm  was  retained,  you 
absolutely  should  have  been  removed.  That  was  an  absolute  dere- 
liction to  keep  you  in  connection  with  any  matter  having  to  do  with 
them.  You  should  have  been  removed  from  that.  Now,  you  tried  to 
control  it. 

I  have  to  tell  you  something.  I  can  see  one  letter  that  does  not 
accurately  say,  but  a  number  of  people  and  your  actions  themselves 
indicate  a  course  of  conduct  to  control  this. 

Ms.  Breslaw.  Well,  sir,  you  have  strung  together  a  number  of 
different  things.  I  guess  what  I  would  say,  first  of  all,  is  that  I 
did — I  recused  myself  from  issues  to  do  with  the  Rose  Law  Firm 
and  Seth  Ward  on,  I  believe,  January  27,  1994.  I  did  that  because 
I  was  aware  that  the  FDIC  was  conducting  its  review  of  the  Rose 
Law  Firm,  and  on  my  own  I  decided  to  take  myself  out  of  any  as- 
pect of  the  current  investigation  that  could  have  to  do  with  the 
Rose  Law  Firm. 

The  Chairman.  When  did  you  do  that,  Counselor? 

Ms.  Breslaw.  I  don't  have  that  document.  I  think 

The  Chairman.  January  27? 

Ms.  Breslaw.  That  sounds  right. 

The  Chairman.  On  or  about? 

Ms.  Breslaw.  That  sounds  right. 

The  Chairman.  That's  about  10  days  to  2  weeks  after  you  had 
tried  to  get  people  not  to  go  forward  with  this  investigation.  So 
after  you  attempted  to  get  people  not  to  go  with  the  investigation, 
and  the  investigation  is  going  to  proceed  in  any  event,  then  you 
recuse  yourself. 

Ms.  Breslaw.  First,  I  disagree  with  your  characterization  of  my 
actions.  The  FDIC 

The  Chairman.  These  are  not  my  characterizations.  This  hap- 
pens to  be  in  the  record.  Here,  "April  A.  Breslaw,  Madison,  reten- 
tion of  Rose  Law  Firm.  It  is  my  understanding  that  Kansas  inves- 
tigation has  attempted  to  evaluate  the  decision."  Is  this  your  E- 
mail?  These  are  your  words.  I  didn't  make  them  up.  So  when  you 
tell  me  about  characterizing,  what  are  you  suggesting  here?  You 
are  saying  here  that  the  RTC  should  not  go  forward. 

Ms.  Breslaw.  No,  sir. 

The  Chairman.  You  didn't? 

Ms.  Breslaw.  No,  sir.  What  I  am  saying  there  is  that 
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The  Chairman.  I  don't  want  to  take  the  time- 


Ms.  Breslaw.  — the  Kansas  Office  of  Investigations,  particularly 
Mr.  Davidson,  to  my  knowledge — excuse  me,  sir — has  no  training 
in  legal  ethics,  that  he  and  his  office  who  have  never,  in  my  knowl- 
edge, evaluated  contractor  conflicts  issues,  that  they  should  not 
take  responsibility  for  this,  because  the  FDIC  was  conducting  a  se- 
rious review 

The  Chairman.  Your  friends.  Your  friends.  Sure.  Oh,  yeah.  Let 
me  just  read 

Ms.  Breslaw.  No,  sir.  I  have  never  worked  for  Jack  Smith. 

The  Chairman.  Let  me  just  read  the  last  line  and  I'm  going  to 
stop  the  line  of  questioning  because  it's,  you  know,  we  obviously — 
but  this  is  yours;  this  is  your  E-mail? 

Ms.  Breslaw.  I  can't  see  what  document  it  is,  sir. 

The  Chairman.  Well,  let's  get  it  out. 

Mr.  Chertoff.  January  12,  1994. 

The  Chairman.  January  12,  1994.  You  have  it  over  there.  April 
A.  Breslaw,  Madison,  retention  of  law  firm,  Wednesday,  January 
12.  Do  you  have  that?  You  have  that  document,  it's  TH  1009.  I  will 
send  it  down  to  you.  Here,  bring  it  down.  I  will  give  you  my  copy. 

Ms.  Breslaw.  Thank  you. 

The  Chairman.  You  do  have  it  there,  but  I  understand  when 
there  are  lots  of  other  things. 

Ms.  Breslaw.  I  am  having  trouble  finding  it,  but  I  will  keep 
looking. 

The  Chairman.  No,  here.  This  young  man  is  going  to 

Ms.  Breslaw.  Thank  you. 

The  Chairman.  Is  that  yours? 

Ms.  Breslaw.  Yes,  sir. 

The  Chairman.  It  is  yours.  You  prepared  it.  It  was  an  E-mail. 
Who  did  you  send  it  to? 

Ms.  Breslaw.  James  Thompson,  Russell  Kaufman,  Richard  lorio. 

The  Chairman.  Who  are  they? 

Ms.  Breslaw.  Mr.  Thompson  had  some  level  of  management  re- 
sponsibility in  Kansas. 

The  Chairman.  At  where,  what  agency? 

Ms.  Breslaw.  The  RTC. 

The  Chairman.  Who  are  the  other  people  you  sent  it  to? 

Ms.  Breslaw.  Russell  Kaufman,  he,  at  least  at  the  time,  was  in 
the  legal  office  in  Kansas.  Mr.  lorio,  of  course,  was  in  Kansas. 

The  Chairman.  What  was  Mr.  lorio? 

Ms.  Breslaw.  He  is  Director  of  the  Investigations  Office  in  Kan- 
sas. 

The  Chairman.  Would  you  read  the  last  sentence. 

Ms.  Breslaw.  "In  light  of  all  this,  I  suggest  that  Investiga- 
tions"— and  that  word  is  capitalized — "Investigations  discontinue 
its  inquiry  into  this  matter.  The  reason  being  that  the  FDIC  was 
already  looking  into  this  matter,  and  that  in  my  opinion,  the  Office 
of  Investigations  is  not  trained  or  equipped  to  look  into  contract  or 
conflict  questions." 

The  Chairman.  Ms.  Breslaw,  I  am  simply  making  the  point  to 
you  that  this  letter  alone,  you  might  be  able  to  substantiate  or  try 
to  make  a  case.  But  given  this,  plus  the  memo  from  Gary  Davidson, 
investigator,  civil  fraud,  which  says  quite  clearly  "April  Breslaw" — 
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he  called  you  for  the  purpose  of  finding  out  whether  she  knew  of 
any  fraudulent  activity  that  was  not  addressed  in  the  criminal  re- 
ferrals. 

"And  before  I  could  ask  my  intended  question,  April  asked  if  I 
was  conducting  an  investigation  into  Madison  Guaranty.  After  ac- 
knowledging that  I  was,  she  indicated  that  what  she  was  about  to 
tell  me  was  being  stated  as  politely  as  she  could,  April  felt" — as  po- 
litely as  you  could,  you  do  say  these  things  politely  if  you  could — 
"April  felt  I  should  know  there  are  some  RTC  people  in  manage- 
ment positions  that  would  take  a  dim  view  of  my  investigating 
Madison  Guaranty."  Now,  let  me  tell  you,  why  would  he  take  that 
kind  of — and  in  terms  of  his  language,  he  quotes  "dim  view."  Did 
he  make  that  up? 

Ms.  Breslaw.  At  best,  I  think  Mr.  Davidson  misunderstood.  I  be- 
lieve I  was  talking  about  the  fact  that  the  FDIC  senior  people  were 
conducting  an  inquiry  as  to  the  Rose  Law  Firm.  I  don't  remember 
my  exact  words.  If  he  says  "dim  view,"  I  will  accept  the  words  "dim 
view." 

I  believe  that  the  FDIC  senior  people  who  were  working  on  the 
Rose  Law  Firm  inquiry  at  that  time  would  have  not  appreciated  an 
additional  inquiry  by  investigators  in  Kansas  who  were  not  trained 
in  legal  ethics  and  who  had  no  knowledge 

The  Chairman.  You  think  it  was  because  of  legal  ethics.  You 
didn't  say  that  to  him. 

Ms.  Breslaw.  I  believe  I  did.  I  believe  he  has  misstated  this. 

The  Chairman.  Let  me  say  this  to  you.  Don't  you  see,  here  is  the 
recording,  and  what  does  the  recording  say?  "I  think,  if  they  can 
say  it  honestly,  that  the  head  people" — here  is  the — ^"the  head  peo- 
ple. Jack  Ryan  and  Ellen  Kulka,  would  like  to  be  able  to  say 
Whitewater  did  not  cause  a  loss  to  Madison."  One — and  here  you 
are — and  you  state  this  to  Ms.  Lewis. 

You  go  in  there  and  you  talk  to  her  and  you  are  very  busy.  If 
it  is  not  of  any  consequences  and  you  are  so  rushed,  why  did  you 
go  in  there  for  45  minutes? 

Then,  you  speak  to  this  fellow — this  is  a  couple  weeks  earlier — 
and  you  say  to  him,  "as  politely  as  she  could" — she  was  going  to 
tell  me — that  it  was  being  stated,  "as  politely  as  she  could,  April 
felt  I  should  know  there  are  some  RTC  people  in  management  posi- 
tions"— ^you  know,  the  head,  I  provided  the  head — that  would  take, 
quote,  "a  dim  view  of  my  investigating  Madison  Guaranty." 

When  I  hear  that  testimony,  when  I  have  Mr.  lorio  who  says  this 
is  unusual,  when  this  investigator,  he  sends  this  to  Mr.  lorio — I 
mean,  you  don't  understand  why  people  would  say  of  course  we 
think  you  are  trying  to  obfuscate  to  close  this  thing  and  you  were 
doing  this  because  people  up  top  wanted  you  to  do  this,  they  would 
be  happy.  Either  you  came  to  that  assumption  or  someone  told  you. 
Now,  who  told  you? 

Ms.  Breslaw.  Well,  sir,  again,  I  do  think  that  you  are  melting 
together  a  number  of  different  things. 

The  Chairman.  Absolutely.  We  are  taking  the  actions  that  took 
place  and  we  are  saying  these  are  actions  that  you  took,  these  are 
letters  that  you  wrote.  This  is  your  E-mail  in  which  you  say  the 
same  thing.  You  have  the — ^your  E-mail  says  it,  your  meeting — ^your 
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talk  with  Davidson  does,  your  meeting  with  Jean  Lewis  does.  Of 
course,  I  come  to  that  conclusion. 

Ms.  Breslaw.  What  my  E-mail  says  is  that  I  believe  that  the 
FDIC  is  conducting  a  serious  review  of  this  matter,  and  that  people 
who  I  believed  were  competent — to  the  best  of  my  knowledge  that 
the  project  was  being  handled  in  a  professional  manner  and  that 
the  FDIC  was  conducting  an  inquiry,  again,  as  to  law  firm  conflicts 
issues  and  that  therefore,  it  was  not  necessary  or  perhaps  appro- 
priate for  Mr.  Davidson  or  the  Office  of  Investigations  to  begin  a 
parallel  inquiry.  That  is  very  different  than  suggesting  that  some- 
body wanted  a  certain  outcome  to  an  investigation.  What  I  am  say- 
ing here  is,  don't  worry  about  it,  because  somebody  else  is  working 
on  it. 

Also,  I  would  note  that  Mr.  Davidson's  memo  is  dated  February 
18,  1994.  That,  by  his  account,  is  over  a  month  after  the  conversa- 
tion that  he  references  in  his  memo.  So  at  the  very  least,  over  a 
month  later,  it  is  at  least  possible  that  somebody  could  misremem- 
ber  or  mischaracterize  something.  I  would  also  note  that  Mr.  Da- 
vidson only  makes  reference  here  to  one  conversation. 

The  Chairman.  There  is  no  sense  pursuing  this  anjonore.  I  have 
let  you  know  where  I  am  coming  from,  as  I  see  it,  but  I  would 
make  this  observation:  Isn't  it  interesting  that  the  very  organiza- 
tion that  you  think  has  the  professional  abilities,  the  competence, 
et  cetera,  to  undertake  this,  when  it  reviewed  this  matter  as  it  re- 
lates to  whether  or  not  there  are  any  potential  conflicts  or  conflicts 
as  it  related  to  the  Rose  Law  Firm,  the  FDIC  found  none.  They 
found  none. 

When  the  RTC  reviewed  the  matter — all  right.  If  we  want  to  talk 
about  competence,  et  cetera — they  found  that  not  only  was  there  a 
conflict  that  a  first-year  law  student  would  understand,  could  see, 
and  could  understand  and  it  cried  out,  the  whole  firm  reeked  of  it, 
reeked  of  it.  Did  you  take  a  look  at  that  bill?  You  take  a  look  at 
what  the  bill  for  the  services  were?  For  a  phony  land — a  fraudulent 
land  transaction.  It  was  the  RTC  that  discovered  it. 

So  you  know,  when  you  say,  "In  light  of  this  all  I  suggested  in- 
vestigations discontinue  its  inquiry  into  this  matter,"  I  have  to  tell 
you — and  you  say  that  because  you  thought  the  FDIC  could — sure, 
the  FDIC  didn't  find  anything.  A  blind  man  could  have  found  it. 
They  didn't  because  they  didn't  want  to.  You  were  the  lawyer  who 
made  the  determination.  You  were  the  lawyer  who  hired  that  firm, 
and  I  suggest  that  it  is  absolutely  irresponsible  for  you  then  to 
come  back  and  make  a  judgment  as  it  related  to  what  actions  you 
undertook,  because  if  you  found  that  indeed  there  was  a  conflict, 
that  would  be  a  situation  that  you  had  initially  approved.  And  I 
understand  that.  I  understand  why  people  don't  want  to  say  yes, 
you  know,  I  didn't  realize  this.  So  you  just  look  the  other  way. 

Ms.  Breslaw.  Excuse  me,  sir. 

The  Chairman.  Senator  Sarbanes. 

Senator  Sarbanes.  Thank  you,  Mr.  Chairman. 

Ms.  Breslaw,  let  me  ask  a  couple  of  questions  and  then  if  you 
want  to  make  an  added  comment  we  would  be  happy  to  give  you 
some  time  to  do  it. 

Ms.  Breslaw.  Thank  you. 
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Senator  Sarbanes.  I  am  not  clear  in  my  own  mind  from  this  line 
of  comments  and  connections  which  the  Chairman  was  making 
with  respect  to  some  of  these  matters.  If  you  go  to  the  notes  by 
Leekin  of  the  meeting  called  by  Ellen  Kulka  of  March  28 — do  you 
have  that  in  front  of  you? 

Ms.  Breslaw.  Yes,  sir. 

Senator  Sarbanes.  Now,  if  you  go  down  to  the  fifth  paragraph, 
about  which  Chairman  D'Amato  was  asking  you,  where  you  said, 
"Mark  Gabrellian  had  asked  April  to  try  to  form  an  understand- 
ing," et  cetera. 

Ms.  Breslaw.  Yes,  sir. 

Senator  Sarbanes.  Let  me  back  up  for  a  minute.  At  the  begin- 
ning of  the  paragraph  it  says,  "April  says  that  she  stopped  by 
Jean's  office" — now  that's  what  you  said  at  this  meeting,  while  they 
were  trying  to  find  out  what  happened;  is  that  correct? 

Ms.  Breslaw.  I  believe  so,  sir. 

Senator  Sarbanes.  Then  "Mark  Gabrellian" — you  are  recounting 
what  had  transpired.  If  I  can — apparently  Ellen  Kulka  had  asked 
you  tell  me  what  you  remember,  "Mark  Gabrellian  had  asked  April 
to  try  to  form  an  understanding,"  then  the  next  sentence,  "April 
said  that  she  only  had  a  passing  knowledge  of  what  that  involved, 
but  Jean  was  the  primary  person  to  talk  to." 

Now,  as  the  Chairman  put  the  question,  he  interpreted  that  sen- 
tence to  mean  that  is  what  you  told  Gabrellian,  but  as  I  read  this 
memo,  that's  what  you  were  reporting  to  Kulka  in  terms  of  what 
you  remembered.  Did  you  tell  Gabrellian  that  you  only  had  a  pass- 
ing knowledge  of  what  that  involved,  but  Jean  was  the  primary 
person  to  talk  to,  or  is  that  a  report  you  gave  at  this  meeting  about 
what  your  own  recollections  were? 

Ms.  Breslaw.  At  the  time  of  this  meeting,  which  is  March  28, 
1994,  that  is  almost  2  months  after  I  went  to  Kansas,  I  was  ex- 
plaining to  Ellen  Kulka  what  the  status  of  my  knowledge  had  been. 
At  the  time  that  Mr.  Gabrellian  asked  me  to  look  into  this  issue, 
both  he  and  I  had  a  passing  knowledge  of  it,  because  neither  he 
nor  I  had  worked  on  the  criminal  referrals. 

So  I  don't  recall  ever  particularly  saying  to  Mark,  I  have  only  a 
passing  knowledge,  but  that  truly  would  have  been  the  case.  That 
was  probably  the  status  Mark  himself  was  at  on  February  1  or  2. 
But  by  March  28,  I  think  you  are  right,  in  the  context  of  this  meet- 
ing, I  was  describing  to  Ellen  what  my  state  of  mind  had  been  back 
when  I  went  to  Kansas. 

Senator  Sarbanes.  But  those  items  then  were  things  you  were 
telling  them  at  this  meeting,  those  weren't  things  you  had  told 
Gabrellian  at  the  time  he  asked  you  to  try  to  form  an  understand- 
ing; is  that  correct? 

Ms.  Breslaw.  Yes,  sir. 

Senator  Sarbanes.  Well,  I  want  to  be  clear  about  that  because 
the  way  the  questioning  went  before  it  suggested  that  this  is  what 
you  told  Gabrellian,  but  as  you  worked  through  this  paragraph, 
these  seem  to  be  reporting  on  what  you  had  told  Kulka  at  this 
meeting  in  terms  of  what  your  recollections  were.  Is  that  correct? 

Ms.  Breslaw.  Yes,  sir. 
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Senator  Sarbanes.  All  right.  Now,  on  the  memo  about  investiga- 
tions discontinuing  its  inquiry,  that  section,  would  you  go  to  the 
previous  paragraph  and  read  that. 

Ms.  Breslaw.  Is  that  the  paragraph  that  is  kind  of  hole-punched 
and  says  "probably" — "however,  it  appears"? 

Senator  Sarbanes.  No.  "Further,  you  should  be  aware."  Isn't 
that  a  paragraph  just  before,  "In  light  of  all  of  this"? 

Ms.  Breslaw.  Yes,  I  see  that  paragraph.  Thank  you. 

Senator  Sarbanes.  Why  don't  you  read  that  to  us.  Just  go  ahead 
and  read  it  out. 

Ms.  Breslaw.  "Further,  you  should  be  aware  that  the  FDIC  is 
conducting  its  own  investigation  of  this  matter.  Trial  attorneys 
from  their  special  litigation  unit  are  in  the  process  of  both  evaluat- 
ing relevant  documents  and  intei'viewing  witnesses.  By  all  indica- 
tions, this  project  is  being  handled  in  a  professional  manner.  When 
they  conclude  they  expect  to  issue  a  public  report.  If  the  public  is 
getting  it,  it  should  certainly  be  available  to  Kansas  legal  and  in- 
vestigations." 

Senator  Sarbanes.  Go  on  with  the  rest. 

Ms.  Breslaw.  "In  light  of  all  this  I  suggest  that  Investigations 
discontinue  its  inquiry  into  this  matter." 

Senator  Sarbanes.  So  you  were  premising  that  on  the  FDIC  in- 
quiry that  was  being  made? 

Ms.  Breslaw.  Yes,  sir. 

Senator  Sarbanes.  The  Chairman  is  making  a  point  that  in  the 
end,  the  FDIC  inquiry  apparently  didn't  pick  up  some  relevant  in- 
formation which  later  was  picked  up,  but  that  was  not  the  case  at 
the  time;  is  that  correct? 

Ms.  Breslaw.  That's  correct. 

Senator  Sarbanes.  At  the  time  that  you  did  this — is  this  an  E- 
mail,  I  take  it? 

Ms.  Breslaw.  Yes,  sir.  I  would  also  add  to  that  that  when  the 
Offices  of  Inspector  General  issued  their  reports  this  summer,  that 
would  be  July  or  August  1995,  over  a  year  and  a  half  after  this  E- 
mail  was  written,  it  is  my  understanding  that  by  then,  those  offices 
had  fought  through  battles  with  the  Rose  Law  Firm  over  document 
production,  had  sent  subpoenas  to  them,  had  even  taken  steps  to 
enforce  subpoenas  in  court,  so  that  the  amount  of  information  that 
the  Offices  of  Inspector  General  had  a  year  and  a  half  later,  was 
much  more  than  what  the  FDIC  legal  division  had  in  the  winter 
of  1994. 

Sir,  could  I — just  in  response  to  what  Senator  D'Amato  said  be- 
fore, I  do  think  it  is  important  to  understand  that  within  the  RTC 
there  is  a  huge  difference  between  the  Office  of  Investigations, 
which  includes  Mr.  lorio  and  Jean  Lewis  and  that  whole  group  out 
in  Kansas  on  one  hand,  and  on  the  other  hand  the  Offices  of  In- 
spector General. 

It  is  my  understanding  that  the  entities  which  have  done  the 
most  thorough  review  of  the  Rose  Law  Firm  are  the  joint  FDIC  and 
RTC  Offices  of  Inspector  General.  So  to  the  extent  that  the  Senator 
suggests  that  somehow  I  was  trying  to  prevent  the  RTC  from  look- 
ing into  this,  clearly  there  is  a  distinction  between  the  RTC  Office 
of  Investigations  and  the  RTC  Office  of  Inspector  General. 
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The  last  thing  I  would  say  is  that  the  law  firm  is  responsible  for 
disclosing  conflicts  of  interest;  that's  really  not  the  client's  job.  And 
I  think  in  this  instance,  unfortunately  what  has  come  to  light  over 
time  is  that  information  was  not  disclosed  by  the  Rose  Law  Firm 
to  me  and  to  other  people.  I  think  that  it  has  to  be  understood  that 
there  was  a  lot  of  information  that  I  did  not  have  and  that  others 
did  not  have  when  various  decisions  were  made. 

The  Chairman.  I  think  Senator  Grams 

Senator  Grams.  I  wanted  to  follow  up  with  a  statement,  Mr. 
Chairman,  about  some  of  the  line  of  questioning  I  had  for  Ms. 
Breslaw,  really  trying  to  get  at  who  was  telling  who,  or  was  it  her 
own  decision,  or  was  somebody  trying  to  influence  her,  but  as  you 
pointed  out,  and  I  wanted  to  comment  on  that  and  the  phrase  from 
Mr.  Davidson  in  his  letter  to  Mr.  lorio  when  he  said,  "April  felt  I 
should  know  there  are  some  RTC  people  in  management  positions." 

And  other  memos  where  she  refers  to  "head  people"  and  others 
where  she  said  Mr.  Ryan,  Ms.  Kulka,  these  are  trying  to  intimi- 
date. These  are  phrases  that  are  used  all  the  time  in  an  effort,  I 
believe,  to  influence  or  to  intimidate  the  direction  of  this  investiga- 
tion. I  had  the  same  question  and  the  question  was,  was  this  your 
own  conclusion  or  was  somehow  this  conveyed  or  suggested  to  you 
to  pass  this  on  or  to  find  out  if  there  was  a  way  to  whitewash 
Whitewater? 

Ms.  Breslaw.  Well,  sir,  I  really  do  believe  that  Mr.  Davidson's 
memo  from  February  18,  1994,  is  not  accurate.  I  believe  that  what 
we  discussed  was  the  FDIC's  look  at  Rose  Law  Firm  conflicts  is- 
sues, and  I  know  now  we  have  been  over  that  at  some  length,  but 
I  believe  what  I  was  trjdng  to  convey  to  him  is  that  it  was  not  nec- 
essary for  him  to  work  on  that  particular  project,  the  contracting 
conflicts  project,  because  another  entity  had  taken  responsibility 
for  it  and  was,  as  best  as  I  knew,  doing  a  professional  job  of  it. 

At  the  time  I  didn't  know  what  their  report  would  turn  out  to 
be,  but — so  I  really  think  that  this  memo  of  Davidson's  is  in  error. 

Senator  Grams.  Why  didn't  Mr.  Davidson  mention  Rose  Law 
Firm?  Why  did  he  only  mention  the  investigation  of  Madison  Guar- 
anty? He  didn't  say  the  investigation  of  Rose  Law  Firm  in  connec- 
tion with  Madison? 

Ms.  Breslaw.  No,  he  did  not  and  that  is  troubling  you. 

Senator  Grams.  Maybe  that  is  something  we  should  ask  Mr.  Da- 
vidson and  find  out. 

Ms.  Breslaw.  Well,  that  would  be  very  interesting  because  as  I 
testified  this  morning 

Senator  Grams.  You  are  remembering  one  thing  that  he  wrote 
different? 

Ms.  Breslaw.  That's  right.  That's  true.  Our  recollections  are  ap- 
parently different  here,  and  again  I  would  emphasize  that  to  the 
best  of  my  knowledge,  at  the  time  that  he  gives  for  our  conversa- 
tion, which  is  January  13  or  14,  to  my  knowledge,  there  was  no 
open  Madison  civil  investigation,  except  for  the  inquiries  that  had 
to  do  with  the  Rose  Law  Firm. 

In  fact,  Mr.  lorio  had  just  submitted  a  report  to  Tom  Hindes  and 
Jim  Dudine  in  December  1993,  in  which  Mr.  lorio  said,  we  have 
looked  at  it  again,  the  targets  don't  have  any  money,  there  is  no 
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point  in  going  forward.  So,  I  don't  understand  myself  the  whole 
context  of  this  memo. 

I  don't  understand  why  Davidson  would  suggest  that  lorio  told 
him  on  January  11  to  start  another  Madison  investigation  when 
lorio  had  just  sent  in  a  memo — a  report  to  the  senior  people  in  DC, 
Tom  Hindes  and  Jim  Dudine,  recommending  against  doing  any- 
thing further  because  the  targets  had  no  money.  It  is  not  plausible 
to  me  that  suddenly  the  targets  gained  money  between  December 
1993  and  January  11,  1994.  Mr.  McDougal  had  been  discharged  in 
bankruptcy.  So  this  whole  memo  is  very  puzzling  to  me. 

Senator  Grams.  They  were  the  targets  at  the  time  but  there  was 
others  referenced  as  possible  witnesses  and  that,  of  course,  was  the 
First  Family,  so 

Ms.  Breslaw.  Perhaps  in  the  criminal  referrals.  I  don't  recall 
that  they  were  mentioned  in  the  civil  report. 

Senator  Grams.  Mr.  Chairman,  I  have  no  more  questions. 

The  Chairman.  Thank  you  very  much.  There  are  no  further 
questions,  that  I  am  aware  of,  that  any  of  the  Members  or  Counsels 
want  to  put  to  the  panel. 

I  want  to  thank  the  panel  for  coming  in. 

Let  me  just  make  this  assertion.  Ms.  Yanda,  I  am  not  aware  of 
anyone  on  this  Committee  or  any  staff  who  ever  questioned  you  or 
your  activities  or  your  competence,  et  cetera.  I  have  to  tell  you  that 
I  was  a  little  bit  taken  back  but  obviously  if  you've  seen  things 
written  in  the  media,  et  cetera,  heard  things  by  your  initial  presen- 
tation, certainly  calling  you  in  is  in  no  way — nor  should  it  impugn 
you  or  your  integrity,  Ms.  Carmichael,  or  any  of  the  witnesses.  We 
are  trying  to  get  the  facts. 

I  just  want  you  to  know  that.  And  I  want  to  you  know  that  by 
your  appearance  here,  certainly  no  one  should  draw  any  conclu- 
sions that  you  have  done  anything  other  than  what  you  have  said. 
I  hope  you  understand  that,  and  it  makes  you  feel — gives  you  some 
better  comfort  level. 

Senator  Sarbanes.  Mr.  Chairman,  let  me  just  add  to  that,  be- 
cause I  was  taken  aback  at  the  beginning  of  Ms.  Yanda's  statement 
this  morning  but  then  I  went  back  and  I  looked  at  Ms.  Lewis'  state- 
ment yesterday,  and  Ms.  Lewis  said  yesterday  in  her  opening  pre- 
pared statement,  I  am  quoting  Ms.  Lewis  now,  "RTC  Professional 
Liability  Section  Chief  Julie  Yanda  obstructed  that  effort  with  her 
unprecedented  demand  that  her  staff  first  conduct  a  legal  review 
of  the  referrals." 

The  Chairman.  I  can  understand  then  why  Ms.  Yanda  would  be 
so  upset.  I  was  not  fully  cognizant  of  that,  but  I  certainly  want 
publicly  to  put  on  the  record  there  is  no  one  on  this  Committee  who 
impugns  you  or  your  integrity,  or  your  undertaking  your  job.  Ms. 
Carmichael,  the  same.  We  let  the  facts  fall  where  they  are. 

So  I  just  think  it  is — in  an  effort  to  be  candid  and  forthright  with 
you,  I  want  you  to  understand  that.  I  was  not  aware  of  why  you 
felt  as  strongly  as  you  did.  I  can  certainly  understand  that  if  ac- 
tions that  you  have  undertaken  in  good  faith  are  characterized  in 
that  manner,  and  certainly  the  fact  that  on  June  17  there  was  a 
procedure  that  then  implemented  this  and  the  fact  that  I  think  you 
took  something  like  9  days,  or  whatever  it  was,  in  the  review,  that 
certainly  does  not  appear  to  this  Senator  to  be  any  actions  that 
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should  be  characterized  as  obstruction.  I  want  you  to  understand 
that.  I  certainly  understand  now  better  why  you  were  upset. 

We  thank  all  the  witnesses  for  coming  in.  Thank  you. 

We  are  going  to  take  a  2-minute  break  before  we  decide  what 
panel  to  move  forward,  because  we  have  some  witnesses  who  have 
problems  with  time,  et  cetera,  so  we  are  going  to  see  what  we  can 
do  on  this. 

[Recess.] 

The  Chairman.  Let's  start  with  Counsel,  Majority  and  Minority, 
the  likelihood  of  being  able  to  work  through  the  panels,  and  it 
would  appear  extremely  unlikely  that  we  would  be  able  to  make 
enough  progress  with  the  various  panels.  There  are  some  very  real 
scheduling  conflicts,  for  example,  Paula  Casey,  U.S.  Attorney  will 
be  coming  from  out  of  town  and  she  is  in  the  midst  of  a  trial  and 
a  judge  has — they  will  not  have  session  tomorrow,  so  that  will 
make  available  her  appearance.  Mr.  Hubbell  is  ready  to  testify.  Mr. 
Coleman  is  coming  in  from  out  of  town.  We  have  Mr.  Irons  and  Mr. 
Banks  and  that  panel. 

What  we  will  do,  at  this  point,  because  it  does  not  appear  that 
we  would  make  sufficient  progress  with  these  panels  without  run- 
ning well  into  the  evening,  is  adjourn  until  tomorrow  morning  at 
9:30  a.m.  We  will  start  at  9:30  a.m.  promptly.  Both  Counsels  are 
going  to  attempt  to  keep  their  opening  statements  down  somewhat 
and  we  are  going  to  see  if  we  can't  take  these  four  panels. 

So  we  stand  in  recess  until  tomorrow  at  9:30  a.m. 

[Whereupon,  at  4:30  p.m.,  the  hearing  was  adjourned,  to  recon- 
vene at  9:30  a.m.,  on  Friday,  December  1,  1995.] 

[Appendix  supplied  for  the  record  follows:] 
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Michael  Chertoff 
Richard  Ben-Veniste 
November  29,  1995 
Exhibit. 


Request 


Paragraph  (ill)  ,    letter  Cron  chairman  D'Amato  to  Jane 
Sherburne,  November  14,  1995: 

"any  entries  or  exits  from  the  white  House  Residence  betveen 
July  20  and  July  28,    1993,   by  any  of  the  folloving  persons: 

1.  Robert  Barnett 

2 .  Diane  Blair 

3.  James  Blair 

4 .  James  Lyons 

5.  Amy  Stewart 

6.  Harry  Tbomason 

7.  Susan  Thomases 

a.   Margaret  Williams 
9.   Betsey  Wright." 


Response 

Robert  Barnett 

July  27,  1993       Up  to  2nd  floor  at  3:03  p.m.' 
DQun  at  4:30  p.n. 

Diane  Blair 

July  26,  1993       Up  at  10:35  p.m.* 

July  27,  1993       Dovm  at  9:25  a.m. 

Up  to  3rd  floor  at  4:19  p.m. 

Down  at  4:34  p.m. 

Up  to  3rd  floor  at  5:18  p.m. 

July  28,  1993       Down  at  9:00  a.m. 

Up  to  3rd  floor  at  4:29  p.m.* 


Usher  records  show  entry  tine  as  3:00  p.m. 

Usher  records  show  entry  time  as  10:50  p.n 
Dn  as  the  third  floor. 

Usher  records  show  entry  time  as  4:28  p.m. 


'     Usher  records  show  entry  time  as  10:50  p.m.  and  the 
destination  as  the  third  floor. 


Michael  Cliertoff 
Richard  Ben-Vaniste 
November   29,    1995 
Exhibit,    Page  2 
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3.  James  Blair 
No  records .  - 

4.  Jameg  Lyons 
No  records. 

5.  Amy  Stewart 
No  records. 

6.  Harry  Thomason 
No  records. 

7.  Susan  Thomases 
July  27,  1993 


Up  to  2nd  floor  at  3:08  p.m.* 

Down  at  4:31  p.m.^ 

Up  to  2nd  floor  at  8:19  p.m. 


Margaret  Williams 
July  22,  1993 

July  25,  1993 

July  27,  1993 


Betsey  Wright 
No  records. 


Up  at  7:25  p.m. 
Down  at  7:32  p.m. 

Up  to  2nd  floor  at  2:36  p.m. 
Down  at  2:50  p.m. 

Up  to  2nd  floor  at  10:31  a.m. 

Down  at  12:05  p.m. 

up   to  2nd  floor  at  1:35  p.m. 

Down  at  2:25  p.m. 

Up  to  2nd  floor  at  3:20  p.m. 

Down  at  4:43  p.m. 


Usher  records  show  entry  time  as  3:10  p.m. 
Usher  records  show  exit  time  as  4:30  p.m. 
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@BeflAilaiitic 


Bell  Atlandc  NctwoTit  Services.  Inc.  I>oa((b»»j-MeCaDmn 

One  Bell  Atl»nnc  Pl«3  .Aawom  Compliance  Oflicer 

1320  North  Court  House  Ro«d 

Ei^ih  Floor 

Ariingtoo.  Voxina  I22DI 

703  97V 1055 

PAX7D397-M)7-H 


November  2S,  1995 


Laace  Cole,  Esquire 

DcoBOCxatiC  Dqmy  Spedal  CoBBsd 
Via  D.  Dinfa,  Esquire 

Assocute  Speciai  Counsel 
Special  Conmsdee  to  Invesbgate 
Wbnnvater  Devdopmem  Corpoixioa  and  Rdatcd  Mattos 
United  States  Senate 

CoBimittee  on  RanlriTig.  Housing  and  Uiban  AOaixs 
Diiksen  Office  BmTding.  Room  i34 
Washingmn,  D.C  20510-6075 


Re:  Tdephone  Nomber  a02>  628-7087 


DearMesss.  Cole  and  Dink 


This  is  to  infbim  you  thai  afkff  an  additiooal  review  of  cm- lecoids,  we  aie  soil  usable  to 
the  per5oa(s)  or  entity  and  the  address  assigned  to  this  tdqihonemunber  in  Julv  1993.  We  ha:veaiso 
fYwifirtpftd  ThaT  rhiiB  -wss  tttx.  3.  number  used  by  oor  t^nnUr  affipat^^  Bell  Ajlamic  Mobile,  tt^firg  thar  eam^ 

In  oor  convetsation  on  Novgnfaer  16,  ywi  asked  for  an  explanacion  why  Bell  Ailantic  is  unable  to 
identij^  the  person  and  address  assigned  ID  that  nomber  in  Jufy  1993. 

When  a  subpoena  is  served  ftr  infbnnatlon  about  an  acdre  acconm,  we  have  several  ways  lo 
identify  the  accooxtt  and  produce  the  lecords.   Onr  recOTds  are  i-ndftxftd  by  the  nmrni  and  address  of  tt>e 
person  or  esticy  billed  for  the  service  and  the  rnimher  a<:gigTHiH  to  that  peison  or  entity.  If  the  subpoena 
includes  either  the  nasie  and  address  or  the  onnbei,  n«  can  respond  to  the  subpoena  by  searching  our 
billing  recoids.  If  an  accoimt  has  more  than  one  nmnber,  our  index  osoally  uses  the  main  number  &r  the 
customer.  The  other  namber(s)  are  considered  aimliary  lines,  and  are  aotsepaiateiy  indexed.  We  can 
not  independently  access  the  records  for  ihese  auxiliary  (other)  lines  firom  tbc  billing  records  without  the 
main  number.  To  produce  infoimacba  about  amdllary  lines  in  active  service,  'we  search  other  neoords, 
such  as  our  engineeiing/Cidliiy,  repair,  or  directoiy  records,  to  determine  where  the  service  is  located  and 
use  that  infomiatiaa  to  guide  our  search  for  other  records. 

(202)  628-7087  was  not  assigned  to  any  cnslaojer  and  was  not  woddsg  at  the  rime  the  subpoena 
duces  tcrrnri  of  the  Special  Committee  was  served.  Tliis  meant  that  we  had  no  current  billing  in&nmatinti 
If  tfaaiomnber  had  been  the  billing  immber^*faen  the  nomber  was  last  in  active  service,  xve  may  have 
retained  thoce  records  in  oor  "archives.'*  We  searriicrf  oar  aichives  but  found  no  records.  This  meant  thai 
we  had  to  use  other  records  to  respood  to  the  abpoesa. 
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p.  2 

o 
Tlifi  Spedal  Cammiaee  wanted  isfonnadon  that  ivss  oearly  two  (2)  jrars  old.  Wc  only  iccim 
those  lecoids  we  need  to  ran  tbe  business  ex*  we  are  icqmicd  to  keep  by  tisdeial  or  "Jaw  legtilaian. 
Otherwise,  we  wooid  be  ovcnvbeimed  by  records  wt  no  longer  tw^rf   Tbe  faa  that  iIk  mAsanzboa  vas 
not  ciuiBUt  hampered  oni  ahility  to  seaich  other  roooids,  soch  as  our  ^w{)iii»  iTng/fei-iifty^  renaii;  or 
dixeaory  recoids,  to  detecmbie  where  the  jervicc  went  aadtue  dot  in6»natian  to  guide  oar  search  fis- 
otfaer  leoQxils. 

Nevenheies,  ^fcezamiiiedoar  nacoidstoseeifthisnnmbcr\*aspanaf  alai^er  gnsnpof 
mnnhrrs  thg  had  been  nfagnod  to  a  company  piovidiag  ceUnlar  orpagmg  serpices.  It  was  not.  Wethea 
AYatnincfl  oui  Taxsds  foT  luiuilgjs  dose  in  gxpimrr  to  (202)  62S-7087  to  9oe  if  this  immbs  was  an 
aoxiliaiy  line  to  one  of  those  munbets.  It  was  not  We  leviewed  oar  ceaoal  office  frT"^>  lecoitls  and  oar 
line  asagnmenx  leonds.  litis  was  impiodnctive.  Wealsorcviewedaariecordsfor  July  1993  toseeifwe 
had  to  tepair  or  make  any  changes  on  that  muober.  This  examinatian  was  also  mtprodnctrve. 

In  hgts  of  The  fivegomg,  ve  speculate  that  the  mnnbe-  was  an  anxOiary  immber  ^r  winch  we  did 
not  m«"nra'n  a  sqaiate  billing  nccoitL 

I  tnist  that  tins  ansfvers  any  qpestions  you  may  have.  If  sot,  please  contact  me. 

DoaglassJ.  M< 


41-376    97-25 


mc 
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Kansas  Cir\-  Office 
interoffice' MEMO 


DATE: 


jary  18,  1994 


TO: 


L.  Richard  lorio 

Field  InvestiEaiioiir'5fficer 


/Subject/ 


Jary  Davidson 
''Investigator/Civil  Fraud 


#7236  -  Madison  Guaranty  Savings  and  Loan 

Little  Rock,  Arkansas 

Discussion  with  April  Breslaw/PLS 


On  January  1 1,  1994,  you  requested  that  I  conduct  a  preliminary  investigation  into  Madison 
Guaranty,  for  possible  Civil  Fraud  claims.  Procedures  for  conducting  a  Civil  Frajid 
inveitigation  require  a  systematic  approach  of  gathering  information  by  reviewing  available 
documentation  and  interviesving  RTC  personnel.  On  January  13th  or  14th,  I  c^led 
^assigned  PLS  attorney,  April  Breslaw,  for  the  purpose  of  asking  whether  she  kne^v  of  ^ny 
audulent  activity  that  was  not  addressed  in  the  Criminal  Referrals. 

Before\l  could  ask  my  intended  question,  April  asked  if  I  was  conducting  an  iilvestij 
ints)  Madison  Guaranty.  After  acknowledging  that  I  was,  she  indicated  thai/vhat  sh^ 
abotit  to  Veil  me  was  being  stated  as  politely  as  she  could.  April  felt  I  shoUkkKnow  the 
some^TOpeople  in  management  positions  that  would  take  a  "dim  view>df  me  investigating 
Madison  Guaranty.  She  also  advised  that  I  should  be  very  careful^f^o  I  talk  to  and, what 
I  say,  beo^use^f  the  people  associated  with  Madison  Gi 

After  hearin^N^ril's  comment,  I  stated  that  I  had  read  t'ne  t_nminal  Referrals  and  was 
aware  of  the  names  associated  with  Madison  Guaranty.  I  also  stated  that  I  was  informed  of 
the  sensitivity  of  the  investigation  into  the  institution.  I  then  asked  the  question  of  whether 
she  knew  of  any  fraudulent  activity  other  than  what  is  addressed  in  the  Criminal  Referrals. 
April  indicated  that  there  was  no  other  fraudulent  activity  to  her  knowledge,  and  we  ended 
the  conversation. 


-GDflQos 
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Mjbrch  28,  1994 


KOTE  to  FILE: 


iday,  March  25,  1994,  Ellen  Kulka  (General  Counsel)  ha 
ng  with  Tom  Hindes  and  April  Breslaw  (PLS) .  This  meeting 
esult  of  Cong.  Jim  Leach  using  April  Breslaw's  name  on 


floor  the  afternoon  before  (March  24) 
dproximately  3:45  p.m. 


The  meeting  commenced 


El len\  started  by  saying  —  with  respect  to  conversations  thati  yoi 
and  Jean  Lewis  had,  and  subsequent  conversations,  tell  me  whayc  yo^ 
remember. 


April  Ereslaw  began  by  saying  that  she  only  h^d  one  conv^satipn 
with\  Jeaji  Lewis  in  Kansas  City  and  she  had  never  met  hj«-  before 
that^day\  April  says  she  believes  that  she  had  talkejr  to  her  (by 
telepttone^ne  or  two  times  before,  but  since  Jean  hapdies  criminal 
invest rgatrons  and  April  is  on  the  civil  side,  th^ir  conversations 
were  rare.  ^April  says  that  she  was  sent  to  Karens  City  with  Gary~| 
Watts  froni  th\^  Investigations  Section.  She  say  she  spent  moslL-QfJ 
the  day  in\the  converence  room  looking  at  recoY^s,  Board  minutes 
and  work  papers  on  transactions.  At  that  time  we  were  trying  to 
establish  the  loss  figures  on  transactions. 

Gary  was  working  on  spreadsheets.  During  the  course  of  the  day 
they  would  come  up  with  questions  and  call  in  different 
investigators  to  ask  their  questions.  April,  Gary  and  all  the 
investigators,  with  the  exception  of  Jean  Lewis,  went  to  lunch 
together  that  day. 

At  the  end  of  the  day,.  April  says  that  she  stopped  by  Jean's 
ofOce.  Mark  Gabrellian  had  asked  April  to  try  to\\orm  an 
understanding  about  whether  the  White  Water  checking  acdpCint  had 
caused  a  loss.  April  said  that  she  only  had  a  passing  knowleii^ge  of 
wh.itlthat  involved,  but  Jean  was  the  primary  person  to  talk 
April  said  that  she  went  to  Jean's  office.  April  said  that  yean 
considers  her  role  very,  very,  very  important.  Jean  insj.sxed  \hat 
shii  close"  tne  door.  April  stated"^hat  she  thought  this  was  a  v^ry 
secretive  way  to  handle  the  meeting. 


Ap 
th 
4  : 


il  stated  that  she  sat  down  and  talked.   In  her  notes,  she  pul 

time  of  the  meeting  at  about  3:50  and  ending  at  approximately 
0  p^jD It_Mas-da£j.Bi-tel-y-^he-eRd  of  the-day-: 


Apiil  said  that  they  began  talking.  Because  the  two  of  them  had 
never  met  face-to-face  before,  the  first  part  of  the  conversation 
was  pust  "chitty-chat"  like  how  die  you  get  into  RTC,  or  where  die 
yoii  pork  before.  April  said  that  she  then  asked  Jean  how  it  had 
coitfil  to  happen  that  she  had  decided  to  delve  into  Madison  for 
criminal  referral  process  in  1992.  April  said  that  by  this  time, 
the  agency  had  lost  the  D  i  O  case,  the  bond  investigation  was 
settled  and  she     does   not   recall   looking   at   other   criminal 
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Jambd   G.    ThompsontEXECFSCSRTCKC 
Russell    F.    KaufBan#Legal-Exec§RTCKC 
L.    Richard   Iorio«INVBST-l«RTCKC 

Thomas   L.    Hindes§Legal-pl8#RTCDC 
Julie   P.    YandalLEGAL-PLSiRTCKC 
James  R.    DudinegOper-inv|RTCDC 

SreslawiLegal-pls§RTCDC" 
Retention  of  Rose  Law  Firm 


Wednesday,    January   12,    1994      9:59:22 


Yanda#LEGAL-PLS8RTCKC 


It's   my  uhderstandinij   that   Kansas   Investigations  has   atDsmpted   toXevaluate   th' 
decision/ to  hire  ifhe  Rose    Law   Firm   to   represent   the   govern^nt   against   Frost 
Co.  ,    the   former /auditors   of  Madison  Guaranty.    It's  my   further  unde^tanding 
that   this  proj^t  was   initiated   in  an  effort  to  be  prepared  th  respd;id  to 
outside    inquiries   about   this   matter. 

So  that  there  is  no  misunderstanding  or  confusion,  you  should  beXawarte  of 
several  thjyhgs.  First,  there  is  no  dispute  about  the  fact  that  I  was  the  staff 
attorney  responsible  for  Madison  in  1989.  There  is  no  dispute  abo^t  the  fact 
that  :  hired  the  Rose  Firm  to  work  on  the  Frost  accounting  malpradticd  case. 
As    a     routine  part   of   managing   that   litigation,    I    evaluated   the   billls   slibmittec 


}bs, 
ne 


by  th i  Ro^a  Firm  for  work  performed  on  that  case.  As  a  routine  part  of 


my  Supervisors  evaluated  and  approved  payment  of  these  bills^  Th 
d  tp  investigate  these  facts:  they  are  true  and  undisputed 


their 
are  is 


However,  it  appears  that  there  is  confusion  about  other  issues.  Hdst 
importantly,  it  appears  that  some  RTC  personnel  do  not  understand/thall  the 
decision  tb  hire  the  Rose  Firm  was  NOT  made  by  the  RTC.  Instead,  At  wtis  made 
when  I  was  \employed  by  the  FDIC  Directors  and  Officers  Liability/sectiion.  (At 
the  time,  neither  the  RTC  nor  the  Professional  Liability  Sectio/ existed. )  The 
FDIC  has\  taken  responsiblity  for  this  decision.  In  practical  t/t-rms,  ythis  meems 
that  the\FDI^^  is  responding  to  media,  FOIA,   and  Congressional  inquiries  about 
this  matter.  (Consequently,  we  have  no  reason  to  think  that  Jjhe  RTC  yill  be 
called  upon  toXexplain  it. 

Further,  youNshould  be  aware  that  the  FDIC  is  conducting  its  own  inve^igation 
■iC    this  matteK.  Trial  attorneys  from  their  SpeciaryLitigationunit_ar£j  in  the 
process  of  bothXevaJuating  relevant  documents  andLiflterviewihg  witnesses.  By 
ill  indications,  xhis  project  is  being  handled  in  a  professsional  manner.  When 
they  conclude,  they  expect  to  issue  a  public  report.  If  the  public  is  getting 
it,  it  should  certainly  be  available  to  Kansas  Legal  and  Investigations. 

In  light  of  all  of  this,  I  suggest  that  Investigations  discontinue  its  inquiry 
into  this  matter. 
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Interrogatories  Propounded  to  Hillary  Rodham  Clinton 
Pursuant  to  Senate  Resolution  120 

INSTRUCTIONS:   Please  answer  the  following  questions  under  oath, 
under  pains  of  perjury  and  contempt,  and  to  the  best  of  your  recollection, 
information,  and  belief.   Please  have  your  answers  notarized  by  a  qualified 
notary  public. 


QUESTION  1:  Did  you  call  the  telephone  number  202-628-7087  from  the 
Rodham  residence  in  Little  Rock,  Arkansas,  at  10:41  p.m.  Central  Daylight 
Time  on  July  20,  1993? 

QUESTION  2:     If  the  answer  to  question  #1  is  "no,"  who  called  the 
telephone  number  202-628-7087  from  the  Rodham  residence  in  Little  Rock, 
Arkansas,  at  10:41  p.m.  Central  Dayhght  Time  on  July  20,  1993? 

QUESTION  3:     To  whom  did  you,  or  the  party  identified  in  the  answer  to 
question  #2,  speak  at  the  telephone  nvunber  202-628-7087  for  10  minutes 
beginning  at  10:41  p.m.  Central  Dayhght  Time  on  July  20,  1993? 

QUESTION  4:     What  is  the  identity  and  address  of  all  persons, 
corporations,  or  entities  registered  or  having  access  to  the  telephone  nimiber 
202-628-7087  on  July  20,  1993? 


Given  under  my  hand,  by  order  of  the 
Special  Committee  to  Investigate 
Whitewater  Development  Corporation 
and  Relrted  Matters,  this  30th  day  of 
November,  in  the  year  of  our  Lord  one 
thoxisand  nine  hundred  and  ninety 
five. 


Alfonse  M.  D'Amato 

Chairman,  Special  Committee  to 
Investigate  Whitewater  Development 
Corporation  and  Related  Matters. 
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Date:      Friday,   Augusr  13,    1993        8; 21  an 
FroBi:       CRM02  (CAKVER) 
subject:      Assoc  AG's  Mftcting  at  the  RTC 

Larry  — 

From  a  Bkatcy  report  of  the  Associaite  AG's'  meeting  with  RTC 
Professional  Liability  Section  staff  a  few  days  ago,  it  appears 
that  he  got  to  Xnow  seme  of  those  folks  when  he  was  ratained  as 
fee  counsel.   This  led  to  the  thfomal  meeting. 

In  response  to  an  inquiry  from  RTC  staff,  he  announced  that__a 
Special  Counsel  has  been  selected,  but  the  neeee&airy  FBI 
background  investigation  has  not  been  completed.  He  told  the 
RTC  staff,  who  had  urged  that  a  Special  counsel  be  appointed, 
that  the  Special  Counsel  could  be  publicly  naned  in  September. 
(Is  Gerry  Stern  the  selectee?  If  not,  who  has  bceja  selected?) 

The  Assoc  AG  mentioned  that  the  President  wants  all  judge  slots 
filled  within  a  year.  He  also  mentioned  that  if  the  RTC  should 
receive  demands  for  document  production  from  a  U.S.  Attorney's 
office  which  the  RTC  believes  is  unreasonable,  the  RTC  should 
feel  free  to  let  him  Xnow.  (in  response  to  this  invitation,  one 
of  the  RTC  senior  staffers  told  the  Assoc  AG  that  the  RTC 
believes  that  it  has  an  excellent  relationship  with  the  DO  J. 
The  RTC  staffer  commented  that  only  one  U.S.  Attorney  (the  U.S. 
Attorney  in  Denver)  had  bean  difficult  to  deal  with,  but  ha  has 
left  the  USAO. 

The  Assoc  AG  emphasized  that  the  DOJ  is  interested  In  war)cing 
harmoniously  and  productively  with  the  r.TC. 
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To: 

Cc: 

Bcc: 

From: 

Subject: 

Date: 

Attach: 

Certify: 

Fozrwarded  by: 


Mark  GabralliangLegal-plsgRTCDC 


April  A.  Breslaw#Legal-pls@RTCDC 

senate  doc's 

Tuesday,  Jup«-^  ,  1994  1 5  :  3  1 :  fS^'SQT 


N 


I  have  the  irfpression  th^*-'^'re  in  the  midst  of  producing  doc's  ^o  the 
SEnate  ban)c/ng  committje^in  anticipation  of  the  hearing^-^heduled  Vor  the  end 
of  July.  11   anybody/JTs  considering  producing  anything  thatNhas  anyti^ing  to  do 
with  ray  cdnversatiin  with  Jean  Lewis,  I'd  like  to  talk  about\whether\  it '  s 
responsivi  to  tha^ committee ' s  request.  It's  my  understanding  Chat  tha  senate 
re jected /amendmarhts  which  might  have  brought  this  incident  xntoVthe  siope  of 
the  hearings. 

At  a  personal/ level,  I  strongly  request  that  everybody  be  careful  Viot 
inadvertently  produce  anything  to  do  with  the  Lewis  conversation.  Such 
production  could  very  well  throw  me  into  another  situtaion  in  whicmi'ml 
blindsiped  by  crazy  members  of  Congress  who  are  playing  to  the  press.  If  that 
I'm  not  going  to  let  myself  get  slammed.   I  will  start  tei:^: 
the! story  to  the  press  and  the  chips  will  just  have  to  fall 


happens 
side  of 
they  ma 
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59 


mark. 

I  think  if  they  can  say  it  honestly,  the 
head  people  --  Jack  Ryan  and  Ellen  Kulka,  would  like 
to  be  able  to  say  'Whitewater  did  not  cause  a  loss  to 
Madison.'   We  don't  know,  you  know,  what  Fiske  is 
going  to  find  and  we  don't  offer  any  opinion  on  it. 
But  the  problem  is  nobody  has  been  able  to  say  to 
Ryan  and  Kulka,  'Sure,  say  that,  that's  fine.' 
Because,  you  know,  even  though  Whitewater  did  not 
have  a  loan  it's  been  these  kinds  of  things  that  mean 
there  was  a  loss  that  is  hidden  so  that. . . 

I  don't  know  if  there's  any  other  way  to 
research,  you  know,  whether  --  and  I'm  sorry  to  ask 
the  same  question  that  I'm  sure  others  have  asked  -- 
did  Whitewater  cause  a  loss.   How  we  could  get  to  a 
more  definitive  answer.   I  mean,  I  guess  from  -- 
(Inaudible.)  --  I  looked  at  them  quickly  and  I'm  sure 
you're  much  more  into  them  but  --  (Inaudible.)  -- 
more  research  is  needed  to  trace  proceeds.   So  would 
you  assume  that  the  special  prosecutor  is  probably 
out  trying  to  trace  the  end  of  the  Whitewater  -- 
(Inaudible . )  -  - 
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PARTICIPANT  (female):   Based  on  what  Mr. 
Fiak  has  said  to  the  press,  which  is  absolutely 
nothing,  you  and  I  are  in  the  same  boat  on  that  one. 

PARTICIPANT  (female):   Yeah. 

PARTICIPANT  (female):   I  have  no  idea  what 
he's  doing. 

All  I  )tnow  at  this  juncture  is  what  the 
allegations  were  --  (Inaudible.)  -- 

PARTICIPANT  (female) :   Yeah. 

PARTICIPANT  (female):   And  Whitewater 
development  was  a  part  of  a  whole.   There  were  12 
McDougal  controlled  entities  --  and  I'm  calling  them 
McDougal  controlled  because  I  don't  Icnow  how  much 
control  is  exerted  over  any  of  these  other  entities 
by  any  of  McDougal 's  partners.   I  Jcnow  that  some 
money  came  in  and  out  and  went  to  various  parties  -- 
Keith  Smith,  Jim  Guy  Tuclcer  --  and  it's  real 
difficult  to  take  Whitewater  as  one  piece  of  this  -- 
(Inaudible . )  -  - 

PARTICIPANT  (female):   Yes.   That's  a  good 
point.   That's  a  good  point. 

PARTICIPANT  (female):   We're  trying  to 


/3vS    ^;?c^^ 
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To:  John   E.    Ryan?CEO?RTCDC 

Ellen   B.    KulJcaiLeqal-scgRTCDC 
Thomas    L.    Hindes§Leqal-pls§RTCDC 
MarJc  Gabrellian§Leqal-pls§RTCDC 
Peter   E.    Knight§OGR@RTCDC 

Cc: 

Bcc: 

From:  April  A.  BraslawgLeqal-pls^RTCDC 

Subject:        Conqressraan  Leach's  statement 

Date:  Thursday,  March  24,  1994  17:43:33  EST 

Attach: 

Certify:        M 

Forwarded  by: 


As  you  may  know,  Conqressman  Leach  made  a  statement  reqardlng  the  so-called 
"Whitewater"  affair  on  the  floor  of  the  Conqrasa  today.  At  one  point,  he  aade 
specific  raferanca  to  ma.  I  want  you  to  Icnow  that  I  cateqorically  deny  malcinq 
the  statemant  which  ha  attributed  to  me.  Mr.  Leach  said: 

On  February  2,  1994,  the  day  Roqer  Altman  briefed  the  White  House  on 
Madison  Guaranty,  RTC  Senior  Attorney  April  Breslaw  visited  the 
Kansas  City  Office  and  said  that  Washington  would  like  to  say  that 
Whitewater  caused  no  losses  to  Madison. 

I  have  never  mat  Mr.  Altman.  I  did  not  know  that  h«  was  briefing  the  White 
Housa  on  February  2,  1994.  On  that  data,  I  had  not  mat  either  Ms.  Kulka  or 
Mr.  Ryan.  I  did  not  say  that  anyone  from  Washington  "would  liJc*  to  say" 
anything. 

I  would  note  that  Ms.  Lewis  purports  to  be  a  "criminal"  investigator.  As 
such,  she  may  not  understand  that  in  order  to  pursua  a  civil  case,  the 
plaintiff  must  ba  able  to  demonstrate  that  it  sufferred  a  loss.  (Of  course, 
if  a  criminal  defendant  is  shown  to  have  caused  monetary  loss,  ha  or  she  aay 
be  sentenced  to  make  restitution  if  ha  or  she  is  convicted.  In  that  sense, 
"loss"  is  relevant  to  criminal  matters.) 

In  any  event,  I  mat  with  Ms.  Lewis  briefly  to  saa  if  she  could  shed  some 
liqht  on  this  element  of  the  civil  investigation.  At  the  time,  she  seemed 
nervous  and  uncomfortable  about  the  fact  that  her  criminal  referrals  do  not 
resolve  tha  loss  issue.  She  could  not  answer  the  main  questions  that  I  asked: 
What  was  the  ending  balance  of  the  Whitewater  checking  account?  Was  it  left 
in  overdraft  status,  which  would  have  meant  that  a  loss  occurred? 

It's  my  opinion  that  the  defensive,  political  slant  to  her  statement  is 
simply  an  effort  to  draw  attention  away  from  her  embarrassment  over  failing 
to  document  a  key  element  of  the  investigation. 

If  at  all  possible,  I  request  that  the  RTC  issue  a  statement  which  clarifies 
tha  fact  that  I  am  not  a  political  appointee,  that  I  did  not  act  at  the 
request  of  political  appointees,  and  that  I  categorically  deny  making  the 
statements  attributable  to  me.  Thank  you  for  considering  my  request. 
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roceed'ings  against  McDougal.   One  or  two  had  already  pled  gyilty^ 
fn  the/ Spring  of  1992  McDougal  was  accfuitted, 

^s  we/ were  talking,  I  asked  Jean  why  she  went  back  to  Madison^ 
ieemed  to  me  that  Jean  was  defensive.  She  said  that 
'residential  campaign  news  accounts  about  Madison  had  caught  her 
ittention.  She  was  defensive  -  taking  institutions  out  of  order, 
oin(j  back  in.  She  admitted  that  she  took  it  out  of  order.  April 
said  I  that  she  could  not  remember  how  she  explained  it. 

Is  a  Wide  note,  April  said  that  there  were  rumors  that  Jean  is/ver^ 
active  in  the  Republican  party.   April  stated  that  she  dc 
know  \if  this  is  true.   She  said  that  if  Jean  had  received 
republican  lean,  it  might  be  reason  to  take  a  closer  look. 

Apr^l  said  that  she  told  Jean  that  we  had  been  getting  inquiring /in 
Washdngtion  about  Whitewater.   She  said  she  told  her  that/Ellen  »nd 
JackyRyan  had  been  getting  inquiries  (she  said  thafx  she 
thinking  of  the  tolling  agreements  and  the  D'Amato  l^t^er.)   Api 
said  that  this  was  the  only  point  where  she  mentj.oned  Ellen  KuJ 
and  Jacks.  Ryar 


th^t 


April  says\th^t  she  denies  saying  that  Ellen— Kulka  or  Jack  Ryan 
wanted  a  particular  outcome  or  wanted  the  loss  numbers  to  be 
anything.  She  said  that  part  of  her  statement  is  offensive  to  me 
personally. 

April  said  the  two  of  them  proceeded  to  talk  about  what  is  loss. 
She  said  that  she  looked  at  her  notes  and  most  of  the  conversation 
was  devoted  to  Jean  explaining  her  theory  of  loss.  Another  15 
minutes  were  devoted  to  Jean  discussing  the  Clintons  and  their 
relationship  to  McDougal,  and  how  the  Clintons  should  have  known 
what  a  bad  person  McDougal  was  and  how  McDougal  was  fishy  with 
irfv^stments.  April  said  that  she  did  not  respond  Vb  Jean's 
ents.  April  said  the  only  time  she  challenged  Jean\was  when 
shelsaid  that  Bill  Clinton,  being  Governor  of  Arkansas,  rtu^t  have 
krovin  that  the  Savings  and  Loan  was  involvent.  April  said  What  she 
tcokV issue  and  said  that  from  the  private  sector  point  of  jview  the 
L  wa^^ot  insolvent.  April  said  that  the  purposed ly  dj^^not\want 
get  into  a  de5a"te  with  Jean  ^^  she  oKIy  wanted  fac-l^ual 
formation.  April  said  that  the  day  was  very  strange, 
ril  said  that  the  investigators  seemed  to  have  a  negative  view\)f 
e  Rose  Law  Firm,  and  April  had  hired  the  Rose  Law  Firm.  April 
id  that  she  was  determined  to  be  calm  and  professional  and  mak« 
consizious — effort — not — to — pick — any — f-ights — or — have — any^hifle 
plerasant  happen  because  she  was  thinking  long-term  that  an 
ii^v^stigation  might  be  in  the  works.  She  said  that  she  did  not 
any  notes  of  this  conversation  with  Jean. 

n  asked  April  if  she  thought  the  conversation  had  been 
rded.  April  answered  no  and  said  that  if  the  conversation  was 
recorded,  she  was  not  advised  that  it  was  being  recorded. 

Ellen  asked  her  how  did  she  know  that  the  investigators  were 
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THE  WHITE  HOUSE 
WASHINGTON 

November   29,    1995 


BY   TELECOPY 

Michael  Chertoff,  Special  Counsel 

Richard  Ben-Veniste,  Minority  Special  Counsel 

United  States  Senate 

Special  Conmiittee  to  Investigate  Whitewater 

Development  Corporation  and  Related  Matters 
534  Dirksen  Building 
Washington,  D.C.   20510-6075 

Gontlamen: 

This  letter  is  a  further  response  to  the  Chairman's 
request  of  November  14,  1995,  the  first  day  of  the  government 
furlough.   We  specifically  address  here  Paragraph  (iii)  of  the 
Chairman's  request,  which  seeks  records  that  reflect  entries  into 
or  exits  from  the  White  House  Residence  during  the  period  July  20 
through  July  28,  1993,  by  certain  specified  individuals. 

As  you  may  appreciate,  records  reflecting  movements  of 
the  First  Family  and  other  individuals  in  the  White  House 
Residence  are  extremely  sensitive.   Accordingly,  we  have 
extracted  from  these  records  all  information  responsive  to  the 
Chairman's  request  and  set  it  forth  on  the  attached  exhibit. 

We  trust  that  the  Committee  will  consult  uith  us  if  it 
has  further  questions  about  this  information. 


J2me  C.  Sherburne 

Special  Counsel  to  the  President 


Attachment 


INVESTIGATION  OF  WHITEWATER 

DEVELOPMENT  CORPORATION 

AND  RELATED  MATTERS 


FRroAY,  DECEMBER  1,  1995 

U.S.  Senate, 
Committee  on  Banking,  Housing,  and  Urban  Affairs, 

Special  Committee  to  Investigate  Whitewater 
Development  Corporation  and  Related  Matters, 

Washington,  DC. 
The  Committee  met  at  9:35  a.m.,  in  room  216  of  the  Hart  Senate 
Office  Building,   Senator  Alfonse  M.   D'Amato  (Chairman  of  the 
Committee)  presiding. 

OPENING  COMMENTS  OF  CHAIRMAN  ALFONSE  M.  D'AMATO 

The  Chairman.  The  Committee  will  come  to  order. 

Our  first  witness  is  Mr.  Randolph  Coleman.  Mr.  Coleman,  would 
you  stand  for  the  purposes  of  taking  the  oath. 

[Whereupon,  G.  Randolph  Coleman  was  called  as  a  witness  and, 
having  first  been  duly  sworn,  was  examined  and  testified  as  fol- 
lows:] 

The  Chairman.  Mr.  Coleman,  if  you  have  a  prepared  statement 
or  anything  that  you  would  like  to  say  to  the  Committee,  we  would 
be  pleased  to  receive  it  at  this  time. 

SWORN  TESTIMONY  OF  G.  RANDOLPH  COLEMAN 
ATTORNEY,  LITTLE  ROCK,  ARKANSAS 

Mr.  Coleman.  Senator  D'Amato,  I  don't  have  any  statement  to 
make.  I  was  asked  to  be  here  to  answer  questions,  and  I  am  ready 
to  do  so  as  best  I  can. 

The  Chairman.  OK.  Then  we'll  proceed. 

Mr.  Chertoff. 

Mr.  Chertoff.  Thank  you,  Mr.  Chairman. 

Mr.  Coleman,  would  you  tell  us,  very  briefly,  a  little  bit  about 
your  background. 

Mr.  Coleman.  I  am  a  licensed  attorney  in  the  State  of  Arkansas 
since  April  1970.  I  spent  4  years  in  the  JAG  Corp  with  the  U.S. 
Air  Force;  and  in  1974  went  into  private  practice  in  Little  Rock,  Ar- 
kansas. I  remained  in  private  practice  until  approximately  Novem- 
ber, December  last  year,  at  which  time  I  went  into  private  busi- 
ness. 

Mr.  Chertoff.  When  you  were  in  private  practice,  Mr.  Coleman, 
did  you  practice  predominantly  in  the  area  of  civil  cases  or  criminal 
cases,  or  both? 
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Mr.  Coleman.  For  my  tenure  in  the  U.S.  Air  Force,  I  prosecuted 
criminal  cases  for  the  bulk  of  that  time.  The  first  several  years  in 
private  practice,  I  defended  criminal  cases.  I  would  say  that  my 
practice  slowly  gravitated  more  toward  the  civil  arena  than  it  did 
the  criminal  arena.  I  retained  some  ongoing  activity  in  what  is 
commonly  referred  to  as  white  collar  criminal  cases,  and  that  type 
practice. 

Mr.  Chertoff.  When  you  were  in  practice  doing  white  collar 
criminal  cases,  did  you  have  occasion  to  be  dealing  with  the  U.S. 
Attorney's  Office  in  Little  Rock  from  time  to  time? 

Mr.  Coleman.  Yes,  sir,  I  did. 

Mr.  Chertoff.  Did  you  know  Fletcher  Jackson,  for  example? 

Mr.  Coleman.  Yes,  sir,  I  did. 

Mr.  Chertoff.  Had  you  dealt  with  him  on  cases? 

Mr.  Coleman.  I  had  dealt  with  Fletcher  Jackson  on  cases  prior 
to  1993,  yes. 

Mr.  Chertoff.  Did  you  know  Paula  Casey  before  she  became  the 
U.S.  Attorney? 

Mr.  Coleman.  Yes,  I  did. 

Mr.  Chertoff.  How  did  you  know  her? 

Mr.  Coleman.  From  association  in  the  legal  community  there  in 
Little  Rock,  Arkansas.  Paula  and  her  husband  and  my  family  were 
neighbors  for  a  few  years,  but  basically  through  the  associations  in 
the  legal  community  there  in  Little  Rock. 

Mr.  Chertoff.  Did  you  know  any  of  the  partners  or  lawyers  at 
the  Rose  Law  Firm  when  you  were  in  practice? 

Mr.  Coleman.  Over  the  years,  yes,  sir. 

Mr.  Chertoff.  Did  you  know  Mr.  Kennedy? 

Mr.  Coleman.  Yes,  sir. 

Mr.  Chertoff.  Did  you  know  Mr.  Hubbell? 

Mr.  Coleman.  Yes,  sir. 

Mr.  Chertoff.  Did  you  know  Mack  McLarty? 

Mr.  Coleman.  Yes,  sir. 

Mr.  Chertoff.  Now,  let  me  direct  your  attention,  Mr.  Coleman, 
to  the  period  of  time  beginning  in  1993.  When  did  you  first  get  re- 
tained by  David  Hale  to  represent  him  in  connection  with  an  inves- 
tigation in  Arkansas? 

Mr.  Coleman.  August  10  or  11,  1993. 

Mr.  Chertoff.  What  was  your  assignment,  or  what  was  your  en- 
gagement for  Mr.  Hale  at  that  time? 

Mr.  Coleman.  Mr.  Hale  appeared  at  my  door  one  day  and  ex- 
pressed a  need  for  counsel  in  a  pending  criminal  investigation,  and 
I  agreed  to  represent  him  in  that  matter. 

Mr.  Chertoff.  After  you  agreed  to  represent  Mr.  Hale,  did  you 
go  to  the  U.S.  Attorney's  Office  and  have  a  meeting? 

Mr.  Coleman.  I  did. 

Mr.  Chertoff.  Who  did  you  meet  with? 

Mr.  Coleman.  I  met  with  Fletcher  Jackson. 

Mr.  Chertoff.  Can  you  tell  us  briefly  what  the  discussion  was 
about  during  that  first  meeting? 

Mr.  Coleman.  Briefly,  it  was  to  try  to  determine  what  was  hap- 
pening since  I  didn't  Imow  at  that  time.  I'd  had  very  little  oppor- 
tunity to  visit  with  my  client  to  educate  myself  at  that  point  in 
time.  I  had  been  told  that  there  was  an  almost  immediate  indict- 
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merit  pending  for  Mr.  Hale.  We  just  went  over  to  discuss  timetables 
and  that  sort  of  thing. 

Mr.  Chertoff.  During  that  meeting,  did  he  comment  to  you  at 
all  about  the  nature  of  the  case  or  what  you  were  getting  yourself 
into? 

Mr.  Coleman.  During  that  meeting,  he  outlined  briefly  for  me 
what  he  thought  his  initial  case  against  Mr.  Hale  was.  At  one  point 
during  that  meeting,  toward  the  end  of  it,  he  made  some  comment 
to  me  about  I  didn't  know  what  I  was  fixing  to  get  into;  and  at  that 
point,  nor  did  I. 

Mr.  Chertoff.  After  you  had  that  meeting  with  Mr.  Jackson,  did 
there  come  a  time  shortly  afterwards  that  you  had  another  meeting 
with  Mr.  Jackson  about  the  case? 

Mr.  Coleman.  A  day  or  two  later  I  did,  yes. 

Mr.  Chertoff.  Did  you  comment  to  him  at  that  point  about 
what  you  were  getting  yourself  into? 

Mr.  Coleman.  I  had  a  little  better  appreciation  of  the  circum- 
stances by  that  point  in  time,  and  I  responded  to  his  comments 
that  maybe  I  didn't  appreciate  what  I  was  getting  into. 

Mr.  Chertoff.  But  you  appreciate  it  now? 

Mr.  Coleman.  Well,  unfortunately  I  do  now,  yes,  sir. 

Mr.  Chertoff.  Now,  Mr.  Coleman,  keeping  yourself  focused  on 
this  second  conversation  with  Mr.  Jackson,  tell  us  about  the  discus- 
sions you  had  with  him  at  that  point,  and  in  particular,  what  dis- 
cussions you  had  about  the  possibility  of  working  out  a  resolution 
of  the  case. 

Mr.  Coleman.  The  general  setting  and  the  factor  that  concerned 
me  the  most  right  at  that  immediate  point  in  time  was  the  rapidity 
with  which  matters  were  developing.  I  believe  there  had  been  a 
search  warrant  executed  on  Mr.  Hale's  office  July  21,  1993.  When 
I  first  became  involved  with  the  case,  I  believe  a  prior  counsel,  who 
had  informally  assisted  Mr.  Hale,  had  been  told  that  Mr.  Hale  was 
going  to  be  indicted  sometime  around  August  23  of  that  year. 

So  Mr.  Jackson  and  I  had  a  discussion  about  the  timing  of  any 
indictment  as  it  would  relate  to  my  ability  to  educate  myself  as  to 
what  was  going  on  in  the  case,  and  as  to  any  opportunities  that 
there  might  be,  whatever  those  were — they  were  not  really  known 
at  that  point  in  time — to  make  some  disposition  of  the  case  other 
than  a  felony  indictment  of  Mr.  Hale;  or  if  there  were  to  be  an  in- 
dictment, the  timing  of  that  indictment  so  that  there  could  be  an 
opportunity  to  try  to  get  into  some  form  of  negotiation  to  see 
whether  or  not  there  would  be  an  opportunity  to  come  to  some  ne- 
gotiated resolution  on  Mr.  Hale's  case. 

Mr.  Chertoff.  In  the  course  of  this  conversation  with  Fletcher 
Jackson,  did  you  put  on  the  table  or  describe  in  any  way  the  kinds 
of  cooperation  and  information  that  Mr.  Hale  might  be  able  to  fur- 
nish? 

Mr.  Coleman.  We  discussed  those  things,  Mr.  Chertoff.  I  would 
not  put  them  in  terms  of  offers  or  anjdhing  of  that  sort.  We  just 
had — I  had  known  Fletcher  for  a  number  of  years.  I  felt  like  he  and 
I  could  have  a  fairly  good  discussion  about  those  sorts  of  things,  so 
we  just  kind  of  ran  through  some  alternatives  that  might  exist. 

Mr.  Chertoff.  Did  you  discuss  with  him  areas  of  interest  that 
Mr.  Hale  might  have  some  information  about? 
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Mr.  Coleman.  I  did. 

Mr.  Chertoff.  Can  you  generally  describe  for  us  what  those 
were  as  you  said  them  to  Mr.  Jackson? 

Mr.  Coleman.  By  this  point  in  time,  I'd  had  an  opportunity  to 
look  at  the  return  of  the  search  warrant  that  was  executed  on  Mr. 
Hale's  office,  and  an  inventory  of  the  records  that  had  been  seized 
in  that  search.  I  discussed  matters  with  my  client,  and  gave  Fletch- 
er at  that  point  kind  of  an  outline  of  persons  and/or  transactions 
that  Mr.  Hale  might  be  able  to  offer  some  cooperation  on. 

Mr.  Chertoff.  Let  me  just  go  through  some  of  the  names  that 
I  think  you  mentioned  in  your  deposition  and  see  whether  you  can 
just  affirm  for  us  that  these  were  some  of  the  issues  or  some  of  the 
transactions  you  identified  as  potential  areas  of  cooperation:  Madi- 
son Guaranty  Savings  &  Loan,  James  McDougal,  Susan  McDougal, 
Master  Marketing,  Governor  Clinton,  Jim  Guy  Tucker,  Campobello 
Realty,  Castle  Water  &  Sewer,  South  Loop,  and  Madison  Guaranty. 
Would  those  be  some  of  the  names  you  mentioned? 

Mr.  Coleman.  Those  were  some  of  the  names  that  I  related  to 
him,  that  these  are  areas,  there  were  some  others,  but  those  were 
some  of  the  areas. 

Mr.  Chertoff.  What  was  Mr.  Jackson's  response  to  that? 

Mr.  Coleman.  Fletcher  basically  said  to  me  he  was  not  going  to 
enter  into  any  sort  of  a  plea  negotiation  or  anything  of  that  sort 
with  me. 

Mr.  Chertoff.  Did  he  explain  why? 

Mr.  Coleman.  Well,  he  said  that  it  was  not  his  call  to  make,  it 
was  not  his  decision  to  make.  He  was  not  going  to  do  it.  In  a,  oh, 
half-joking  manner,  he  said  something  to  the  effect,  he  didn't  have 
long  to  retirement  and  he  just  wasn't  going  to  get  into  it. 

Mr.  Chertoff.  During  the  same  period,  the  second  half  of  Au- 
gust 1993,  did  you  make  contact  with  Bill  Kennedy  at  the  White 
House? 

Mr.  Coleman.  Yes,  sir,  I  did. 

Mr.  Chertoff.  What  was  your  understanding  of  his  position  at 
that  time? 

Mr.  Coleman.  I  understood,  he  was  in  the  White  House  Coun- 
sel's Office. 

Mr.  Chertoff.  Am  I  right  that  you  actually  had  a  personal  ac- 
quaintanceship with  a  number  of  people  in  the  White  House  in 
1993? 

Mr.  Coleman.  I  knew  a  number  of  folks  that  were  over  there. 

Mr.  Chertoff.  Why  did  you  pick  Mr.  Kennedy  to  call? 

Mr.  Coleman.  Because  I  knew  or  thought  he  was  a  lawyer  in  the 
Counsel's  Office,  and  I  wanted  to  talk  to  somebody  that  had  a  rep- 
resentational capacity. 

Mr.  Chertoff.  When  you  say  "representational  capacity,"  you 
mean  representing  who? 

Mr.  Coleman.  Mr.  Clinton. 

Mr.  Chertoff.  When  you  called  Mr.  Kennedy,  can  you  just  de- 
scribe for  us  what  you  had  to  discuss  with  him?  What  did  he  say 
to  you? 

Mr.  Coleman.  What  I  discussed  with  him? 

Mr.  Chertoff.  Yes. 
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Mr.  Coleman.  Oh,  we  exchanged  a  couple  of  pleasantries,  I 
think,  on  the  front  end.  I  told  him  basically  there  was  a  Federal 
investigation  taking  shape  down  in  Arkansas  that  might  pose  prob- 
lems for  our  mutual  clients. 

Mr.  Chertoff.  When  you  made  reference  to  his  client,  did  he  say 
anything  in  particular  about  that? 

Mr.  Coleman.  Not  at  that  point  in  the  conversation.  I  had  asked 
him  when  we  started  the  conversation,  if  he,  indeed,  was  working 
in  the  Counsel's  Office.  He  said,  yes.  I  said,  then  you  have  a  client; 
and  he  said,  I  do.  I  said,  well,  I  have  a  client  and  we  have  clients 
who  are  developing  a  problem  down  here  in  the  Federal  investiga- 
tion in  Little  Rock,  Arkansas. 

Mr.  Chertoff.  Did  you  describe  for  him,  during  this  conversa- 
tion, what  the  problem  was  and  what  it  was  about? 

Mr.  Coleman.  Well,  he  asked  me,  he  said,  I  need  some  names 
if  I'm  going  to  react  to  anything.  I  said,  well,  you  remember  a  guy 
named  David  Hale,  and  he  said,  yeah.  I  told  him  just  basically  that 
Mr.  Hale's  office  over  at  Capital  Management  had  been  the  subject 
of  a  search  and  seizure  and  a  lot  of  his  records  had  been  con- 
fiscated by  the  Federal  authorities,  and  that  was  generally  what 
had  transpired  to  that  point  in  time. 

Mr.  Chertoff.  What  did  he  do,  what  did  he  say? 

Mr.  Coleman.  At  that  point  he  didn't  really  say  much.  He  asked 
me  if  I  could  give  him  any  other  names  or  anything  of  that  sort. 
I  basically  outlined  some.  I  can't  tell  you  I  did  all  of  them,  but  I 
outlined  some  of  the  names  that  I  gave  you  earlier. 

Mr.  Chertoff.  And 

Mr.  Coleman.  I  take  that  back.  I  don't  think  we  got  into  that  in 
that  conversation.  I  think  we  got  into  that  in  a  second  conversa- 
tion. In  this  conversation,  I  think  it  was  fairly  brief,  and  I  think 
about  all  he  did  is,  he  said,  what  do  you  want  me  to  do,  and  I  said, 
I  don't  want  you  to  do  anything.  I'm  just  trying  to  figure  out  where 
everybody  is  on  this  matter,  and  he  said  he  would  visit  with  his 
clients  and  get  back  to  me. 

Mr.  Chertoff.  Now,  did  he  get  back  to  you? 

Mr.  Coleman.  Yes,  sir,  he  did. 

Mr.  Chertoff.  By  telephone? 

Mr.  Coleman.  Yes. 

Mr.  Chertoff.  Can  you  tell  us  about  how  long  it  was  after  the 
call  that  you  placed  to  him? 

Mr.  Coleman.  A  couple  of  days. 

Mr.  Chertoff.  What  did  he  say  to  you? 

Mr.  Coleman.  At  that  point  in  time  he  asked  me  if  I  could  give 
him,  within  the  context  of  any  attorney-client  privilege,  could  I  give 
him  any  more  particulars  on  what  was  involved.  I  told  him  I  could 
tell  him  some  names  and  transactions.  I  gave  him  part  of  that  list 
that  you  read  off  there  a  moment  ago. 

He  asked  me  what  Mr.  Hale's  posture  was  in  terms  of  this  nego- 
tiation, and  I  related  to  him  that  it  was  somewhat  unknown.  He 
asked  me  if  Mr.  Hale  was  trying  to  negotiate  anything.  I  told  him 
there  would  probably,  were  or  would  be  some  attempts  in  that  re- 
gard. He  asked  me  would  Hale  allege  there  was  any  "face-to-face 
meetings."  I  told  him  yes. 


776 

Mr.  Chertoff.  When  you  say  "face-to-face  meetings,"  what  did 
he  mean,  what  did  you  understand  him  to  mean  by  "face-to-face 
meetings"? 

Mr.  Coleman.  I  understood  him  to  mean  Mr.  Clinton. 

Mr.  Chertoff.  What  did  you  tell  him  about  "face-to-face  meet- 
ings" between  David  Hale  and  Mr.  Clinton? 

Mr.  Coleman.  Didn't  tell  him  anything  about  them. 

Mr.  Chertoff.  Did  he  press  you  for  information  about  it? 

Mr.  Coleman.  I  don't  recall  him  really  pressing  me,  no. 

Mr.  Chertoff.  Now,  in  this  conversation,  did  there  come  a  point 
where  you  took  note  of  the  fact  that  he  described  himself  as  having 
clients,  plural,  rather  than  client,  singular? 

Mr.  Coleman.  Well,  he  did  that  in  the  first  conversation  we  had. 

Mr.  Chertoff.  Explain  how  that  came  about. 

Mr.  Coleman.  I  had  told  him  that  I  was  coming  up  here  to 
Washington  to  meet  with  SBA  at  some  time  in  that  following  week, 
and  if  he  wanted  to  meet  with  me  or  discuss  anything  further,  I 
would  be  happy  to  do  it  with  him.  He  said  something  to  the  effect 
of,  he  would  have  to  meet  with  his  clients  and  get  back  to  me. 

Mr.  Chertoff.  You  took  note  of  the  fact  that  he  used  the  term 
"clients,"  plural? 

Mr.  Coleman.  I  did  because — basically  I  forget  exactly  how  it 
came  up  in  the  course  of  the  conversation,  but  we  were  talking  in 
terms  of  a  client,  and  at  the  end  of  the  conversation  he  said  "cli- 
ents" and  it  kind  of  struck  me. 

Mr.  Chertoff.  Back  to  this  second  conversation,  in  the  course  of 
the  conversation,  did  Mr.  Kennedy  ask  you  any  questions  about 
whether  Madison  Guaranty  was  involved  in  this  investigation  that 
touched  on  David  Hale? 

Mr.  Coleman.  I  do  not  recall  Mr.  Kennedy  asking  me  any  ques- 
tions on  specifics  like  that.  The  conversation  didn't  last  too  long. 

Mr.  Chertoff.  I  am  going  to  try  to  see  if  I  can  refresh  your 
memory  a  little  bit.  We  have  Mr.  Kennedy's  notes,  and  according 
to  the  notes  that  were  taken  down  actually  by  another  lawyer  who 
was  sitting  with  him  during  the  conversation,  he  asked  you — and 
this  is  in  quotes — "You  mean  Madison  may  have  parked  bad  loans 
with  David?"  Doesn't  that  ring  a  bell?  Do  you  remember  him  ask- 
ing you  about  that? 

Mr.  Coleman.  I  remember  we  had  a  discussion  along  the  lines 
of  David  and  Capital  Management  had  put  out  a  lot  of  loans  to  a 
lot  of  politically  prominent  folks  there  in  Arkansas,  and  I  can't  dis- 
agree with  that. 

Mr.  Chertoff.  Do  you  remember  using  a  reference  to  Ms.  Heidi 
Fleiss? 

Mr.  Coleman.  Yes,  sir,  I  do. 

Mr.  Chertoff.  What  was  that? 

Mr.  Coleman.  It  was  about  the  time  Heidi  had  hit  the  papers 
as  madam  to  the  stars,  and  I  said  if  she  was  madam  to  the  stars, 
David  Hale  was  the  lender  to  the  political  elite  in  Arkansas. 

Mr.  Chertoff.  Now,  can  you  remember  how  long  this  conversa- 
tion with  Mr.  Kennedy  lasted? 

Mr.  Coleman.  It  was  fairly  short,  5  minutes,  10  minutes.  It  did 
not  run  any  longer  than  that. 

Mr.  Chertoff.  How  did  you  leave  it  with  him? 
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Mr.  Coleman.  I  didn't  really  leave  it  with  him.  He  left  it  with 
me.  He  said  I'll  get  back  to  you  or  maybe  I  won't. 

Mr.  Chertoff.  Did  he  get  back  to  you  after  that? 

Mr.  Coleman.  Never  had  another  conversation  with  Bill  after 
that. 

Mr.  Chertoff.  Mr.  Coleman,  what  was  the  reason  you  reached 
out  for  Mr.  Kennedy  in  the  first  place? 

Mr.  Coleman.  Well,  there  were  a  couple.  First,  when  you  get  into 
kind  of  a  multiparty  complex-looking  situation  like  this  looked  like 
it  was  going  to  become  at  that  point  in  time,  I  generally  try  to 
make  touch  with  those  folks  that  I  know  to  be  represented  and 
kind  of  see  where  everybody  is,  what  their  attitudes  are,  what  if 
anything  they  know  that  they  can  impart  to  you  or  unknowingly 
they  may  impart  to  you. 

Second,  it  was,  rightly  or  wrongly,  my  client's  suspicion,  I  guess 
for  lack  of  a  better  word,  that  there  were  some  folks  in  the  Execu- 
tive Branch  that  wouldn't  be,  oh,  looking  out  for  his  best  interests, 
I  guess  that  is  the  best  way  to  say  it,  at  that  point  in  time.  And 
I  thought  that  if  I  just  made  a  provocative  phone  call,  who  knows 
what  might  transpire.  Those  folks  over  there  had  shown  a  propen- 
sity to  make  an  ill-advised  phone  call  or  two  in  times  past,  in  their 
Travel  Office  situation,  and  I  could  just  hope  maybe  it  might  hap- 
pen again. 

Mr.  Chertoff.  When  did  Paula  Casey  assume  office  in  the  U.S. 
Attorney's  Office  in  Little  Rock,  do  you  remember?  Was  it  in  mid- 
August? 

Mr.  Coleman.  Yes,  sir,  it  was  in  mid-August.  I  think  it  was 
sometime  around  August  16  or  17  of  that  year  because  I  had  an- 
other case  that  her  predecessor,  an  Acting  U.S.  Attorney  there,  had 
signed  an  indictment  or  information  that  I  was  appearing  at  a  plea 
and  arrangement  the  morning  she  was  sworn  in.  We  had  to  pull 
that  piece  of  paper  down  and  have  it  re-executed  by  her.  So  I  think 
it  was  the  16th  or  17th. 

Mr.  Chertoff.  After  you  had  spoken  to  Fletcher  Jackson,  and  he 
told  you  that  he  wasn't  going  to  discuss  a  plea  negotiation  with 
him,  had  you  made  an  effort  to  go  above  him,  to  the  Acting  U.S. 
Attorney  at  the  time? 

Mr.  Coleman.  Mr.  Richard  Pence  was  the  Acting  U.S.  Attorney 
at  that  point  in  time,  and  I  think  I  made  a  brief  phone  call  to  Rich- 
ard one  day  after  that  and  Richard  didn't  want  to  get  involved  in 
it.  He  anticipated  somebody  else  would  be  coming  on  board. 

Mr.  Chertoff.  Did  there  come  a  time  when  you  finally  had  a 
"face-to-face  meeting"  with  Paula  Casey  about  this  case? 

Mr.  Coleman.  Yes. 

Mr.  Chertoff.  When  was  that? 

Mr.  Coleman.  That  was  the  Tuesday  after  Labor  Day  in  1993. 
I  think  it  was  the  7th  of  September. 

Mr.  Chertoff.  Who  did  you  meet  with? 

Mr.  Coleman.  I  met  with  Paula  Casey  and  Michael  Johnson. 

Mr.  Chertoff.  That  was  the  First  Assistant,  Mr.  Johnson? 

Mr.  Coleman.  I  could  not  tell  you  what  he  was  at  that  point  in 
time.  I  think  I  read  or  heard  something,  he  had  been  elevated  to 
something  like  that,  her  Chief  Assistant. 

Mr.  Chertoff.  Now,  was  Mr.  Jackson  in  this  meeting? 
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Mr.  Coleman.  No,  sir,  he  wasn't. 

Mr.  Chertoff.  I  have  to  ask  you,  were  you  injured  or  had  you 
been  injured 

Mr.  Coleman.  Yes,  sir,  I  had. 

Mr.  Chertoff.  Would  you  tell  us  what  the  discussion  was  during 
this  meeting  right  after  Labor  Day? 

Mr.  Coleman.  Basically  I  went  to  her  with  somewhat  the  same 
discussion  factors  that  I  had  had  with  Fletcher,  in  that  Mr.  Hale 
seemed  to  be  on  a  significantly  fast-track  road  to  an  indictment.  I 
didn't  understand  that  since  it  appeared  to  be  a  relatively  new  in- 
vestigation. 

We  had  some  discussion  about  the  timing  of  any  indictment 
against  Mr.  Hale.  Could  that  not  be  deferred  under  some  scenario 
or  circumstances  to  allow  us  additional  time  to  attempt  to  reach 
some  negotiated  arrangement  on  the  disposition  of  his  case. 

We  discussed,  in  some  limited  areas  I  had  done  with  Mr.  Jack- 
son, those  areas  in  which  Mr.  Hale  might  be  able  to  offer  assist- 
ance and  the  type  of  assistance  that  he  could  offer. 

Mr.  Chertoff.  This  is  very  important.  In  this  meeting  with  Ms. 
Casey,  you  outlined  to  her  some  of  the  areas,  transactions,  and 
names  that  Mr.  Hale  might  be  able  to  offer  assistance  in? 

Mr.  Coleman.  Yes,  sir. 

Mr.  Chertoff.  Did  you  mention  Mr.  Tucker? 

Mr.  Coleman.  Yes,  sir,  I  think  so. 

Mr.  Chertoff.  Did  you  mention  Mr.  Clinton? 

Mr.  Coleman.  Yes,  sir. 

Mr.  Chertoff.  Did  you  mention  Madison? 

Mr.  Coleman.  I  think  I  did. 

Mr.  Chertoff.  What  was  her  response? 

Mr.  Coleman.  It  was  that  she  was  new  and  didn't  really  know 
what  was  happening  at  that  point.  She  would  get  with  her — I 
think,  first  I  had  ever  heard,  they  had  a  committee  over  there  to 
go  into  these  negotiated  sessions,  but,  on  case  dispositions — ^but 
that  she  would  get  with  her  folks  over  there  and  get  back  to  me. 

Mr.  Chertoff.  Now,  did  you  have  later  telephone  conversations 
with  Paula  Casey  about  this? 

Mr.  Coleman.  Mr.  Chertoff,  I  had  off  and  on,  I  think  I  had  an- 
other conversation  or  two  with  either  her  or  Mr.  Johnson  about  it. 

Mr.  Chertoff.  What  was  the  bottom  line,  where  did  she  come 
out  with  you  in  terms  of  her  position  on  this? 

Mr.  Coleman.  The  bottom  line,  as  I  understood  what  the  U.S. 
Attorney's  position  was  at  that  point  in  time,  was  that  we  were  not 
going  to  get  anywhere  on  trying  to  negotiate  anything  with  Mr. 
Hale  unless  he  first  came  over  and  entered  a  plea  to  some  unspec- 
ified felony,  he  would  be  sentenced,  that  he  give  his  story,  and  de- 
pending upon  what  they  thought  of  his  story,  they  may  or  may  not 
make  a  Rule  35  motion  for  a  reduction  of  his  sentence. 

Mr.  Chertoff.  When  you  say  "Rule  35  motion,"  for  lay  people, 
that's  a  motion  that  the  Government  makes  after  sentencing? 

Mr.  Coleman.  Yes,  sir. 

Mr.  Chertoff.  In  its  discretion  to  recommend  a  downward  move- 
ment of  the  sentence? 

Mr.  Coleman.  That's  correct. 
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Mr.  Chertoff.  What  was  your  reaction  to  that,  did  you  find  that 
appeaUng? 

Mr.  Coleman.  No,  sir. 

Mr.  Chertoff.  Why  not? 

Mr.  Coleman.  I  thought  it  left  too  much  unknown  in  the  bargain 
for  the  benefit  of  Mr.  Hale. 

Mr.  Chertoff.  In  your  previous  discussions  with  the  U.S.  Attor- 
ney's Office  involving  other  cases,  was  this  the  same  way  they  pro- 
ceeded in  other  cases,  that  they  basically  say  come  in,  have  them 
plead  guilty  and  then  we  will  do  a  Rule  35,  or  was  it  more  usual 
to  have  the  discussion  back  and  forth  beforehand  about  what  might 
be  offered  and  what  might  be  given? 

Mr.  Coleman.  Well,  sir,  it  had  been  my  experience  in  these 
white  collar  type  cases  that  involved  banking  or  other  business 
type  situations,  it  took  on  more  of  an  atmosphere  of  a  civil  lawsuit 
negotiation  that,  you  know,  here  is  an  area  that  I  can  perhaps  help 
you  in. 

The  response  on  the  other  hand  is  well,  if  you  can  do  that,  we 
might  be  willing  to  do  this,  and  it's  a  gradual  process  of  coming  to- 
gether at  some  point  in  the  middle.  That  middle  point,  if  you  made 
any  kind  of  an  arrangement,  usually  involved  some  considerations 
up  front  as  to  whether  the  defendant  would  get  a  5(k)  recommenda- 
tion or  something  of  that  sort. 

Generally  it  had  been  my  experience  that  you  had  more  known 
factors  as  to  what  the  ultimate  disposition  of  your  client's  case  was 
going  to  be  on  the  front  end  than  I  was  getting  in  this  one. 

Mr.  Chertoff.  Again  for  lay  people,  when  you  say  a  5(k)  motion, 
am  I  correct  that  at  that  time  the  law  provided  that,  in  the  course 
of  a  plea  negotiation,  under  the  sentencing  guidelines,  the  Govern- 
ment could  agree  up  front  that  under  certain  circumstances  it 
would  make  a  motion  to  lower  the  sentence  before  the  court? 

Mr.  Coleman.  Yes,  sir,  and  that  was  generally  a  very,  very  vital 
circumstance  from  the  standpoint  of  any  criminal  defendant  be- 
cause, as  I  understand  the  sentencing  guidelines,  the  only  human 
being  on  the  face  of  the  earth  that  could  make  a  5(k)  motion  is  the 
U.S.  Attorney,  to  depart  from  the  sentencing  guidelines  and  to 
allow  the  trial  judge  a  downward  departure  from  what  the  sentenc- 
ing grid  would  otherwise  specify. 

Mr.  Chertoff.  Mr.  Coleman,  on  September  15,  you  wrote  a  let- 
ter to  Ms.  Casey  in  which  you  indicated  that  you  had  been  attempt- 
ing to  reach  a  form  of  a  negotiated  plea,  "It's  been  difficult  to  find 
a  place  to  surrender.  I  cannot  help  but  sense  the  reluctance  in  the 
U.S.  Attorney's  Office  to  enter  into  plea  negotiations  in  this  case." 
You  indicated  Mr.  Hale  was  prepared  to  provide  substantial  assist- 
ance and  you  suggested  that  Ms.  Casey  and  her  office  take  itself 
out,  recuse  itself  in  a  sense,  and  let  someone  else  handle  the  case. 

Mr.  Coleman.  Yes,  sir. 

Mr.  Chertoff.  When  you  wrote  that  letter,  were  you  aware  that 
Ms.  Casey's  husband  was  working  as  part  of  Governor  Tucker's  ad- 
ministration, and  in  fact,  had  been  appointed  under  Governor  Clin- 
ton's administration? 

Mr.  Coleman.  Yes,  sir. 

Mr.  Chertoff.  Was  that  part  of  what  entered  into  your  writing 
the  letter? 
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Mr.  Coleman.  Part  of  it. 

Mr.  Chertoff.  I  know  I'm  coming  to  the  end  of  my  time  but  just 
a  couple  more  questions — can  you  tell  us  what  was  the  reason  you 
suggested  at  this  point,  about  a  month  into  this  effort  to  try  to  get 
a  negotiation  started,  that  Ms.  Casey  ought  to  recuse  herself? 

Mr.  Coleman.  A  couple  of  factors.  I  thought  it  would  be  better 
for  her  and  I  thought  it  would  be  better  for  my  client.  I  knew  Paula 
had  been  active  in  the  political  arena  over  the  years.  I  knew  her 
husband  had.  I  think,  at  least  it  was  my  impression,  that  all  of  us 
were  fairly  aware  at  that  point  in  time  that  there  were  some  sub- 
stantially prominent  folks  involved  here. 

You  could  look  at  the  receipt  on  the  search  warrant  and  the  na- 
ture of  the  records  that  the  FBI  seized  from  Mr.  Hale's  office  and 
certainly  gather  at  least  that  Mr.  Tucker's  name  was  prominently 
displayed. 

So  from  that  standpoint,  I  thought  it  would  probably  be  a  wise 
thing  to  do.  Selfishly,  I  thought  it  would  be  of  benefit  to  my  client 
because  my  client  had  some  information  to  offer,  and  I  wanted  that 
offered  in  an  environment  where  I  thought  it  would  be  given  the 
highest  regard.  And  if  there  was  a  benefit  of  a  doubt  as  to  what 
my  client  was  saying,  that  it  would  be  more  highly  regarded  if 
there  was  somebody  else  evaluating  it. 

Mr.  Chertoff.  All  right 

Mr.  Coleman.  Just  out  of  personal  relationships,  you  know,  if 
there  was  somebody  that  didn't  know  David  Hale  and  didn't  know 
Mr.  Tucker,  or  any  of  the  other  players  involved  in  this,  I  just  felt 
like  it  would  be  more  beneficial  for  Mr.  Hale. 

Mr.  Chertoff.  Let  me  just  see  if  I  can,  again,  try  to  make  sure 
I  understand  the  answer  to  that.  Am  I  right  that,  in  terms  of  this 
kind  of  a  plea  negotiation,  if  you  are  going  to  get  the  benefit  of  this 
ultimately  before  a  judge,  one  of  the  important  things  that  a  judge 
has  to  consider  is  whether  the  information  that  was  provided  by 
the  person  who  has  entered  into  the  plea  has  been  of  value  to  a 
Government  investigation? 

Mr.  Coleman.  That  is  of  paramount  importance,  yes,  sir. 

Mr.  Chertoff.  And  therefore  from  the  standpoint  of  someone 
who  enters  into  a  cooperating  plea,  it's  important  that  the  authori- 
ties actually  want  to  pursue  and  make  use  of  the  information  be- 
cause ultimately  the  value  of  that  information  benefits  not  only  the 
Government  but  benefits  the  person  at  the  time  they  stand  before 
the  sentencing  judge. 

Mr.  Coleman.  Well,  Mr.  Chertoff,  I've  seen  over  the  years  luke- 
warm 5(k)  motions  and  I've  seen  enthusiastically  endorsed  5(k)  mo- 
tions; and  on  behalf  of  Mr.  Hale,  I  was  looking  for  an  enthusiasti- 
cally endorsed  5(k)  motion. 

Mr.  Chertoff.  Let  me  close  with  this  question,  and  obviously  we 
know  it's  a  matter  of  record  that  Mr.  Hale  eventually  did  enter  into 
a  cooperating  plea  agreement,  I  guess,  with  Mr.  Fiske.  But  when 
Ms.  Casey  responded,  did  she  indicate  to  you  anything  in  response 
to  your  suggestion  she  recuse  herself? 

Mr.  Coleman.  Oh,  I  can't  be  sure  of  the  timeframe.  I  think  I 
gave  you  all  some  letters.  She  never  directly  responded  that  I  re- 
call. There  was  a  response  in  one  of  her  letters  a  few  days  later, 
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a  week  or  two  later,  that  she  felt  like  her  Office  could  handle  any- 
thing that  came  before  it. 

Mr.  Chertoff.  Did  she  ever  tell  you  the  Department  of  Justice 
had  suggested  that  she  recuse  herself? 

Mr.  Coleman.  No,  sir. 

Mr.  Chertoff.  Thank  you,  Mr.  Chairman. 

The  Chairman.  Senator  Sarbanes. 

OPENING  COMMENTS  OF  SENATOR  PAUL  S.  SARBANES 

Senator  Sarbanes.  Mr.  Ben-Veniste. 

Mr.  Ben-Veniste.  Good  morning,  Mr.  Coleman. 

Mr.  Coleman.  Good  morning,  Mr.  Ben-Veniste.  How  are  you 
today,  sir? 

Mr.  Ben-Veniste.  I'm  doing  fine,  thank  you,  sir. 

At  the  time  that  Mr.  Hale  retained  your  services,  what  was  the 
name  of  your  law  practice? 

Mr.  Coleman.  Skokos — well,  let  me  think.  In  1993,  I  think  it 
was  Skokos  &  Coleman. 

Mr.  Ben-Veniste.  Were  there  any  other  partners  in  the  firm,  or 
was  it  just  the  two  named  partners? 

Mr.  Coleman.  I  don't  think,  at  that  point  in  time,  Mr.  Rainwater 
had  been  a  partner.  I  think  Mr.  Rainwater  departed  at  the  end  of 
1992,  I  believe.  We  had  some  other  members  but  there  were  no 
other  partners. 

Mr.  Ben-Veniste.  As  of  the  time  that  you  were  retained  by  Mr. 
Hale,  he  was  a  Sitting  Judge  in  Little  Rock,  Arkansas;  is  that  cor- 
rect? 

Mr.  Coleman.  He  was  the  Sitting  Judge  in  the  Pulaski  County 
Municipal  Court. 

Mr.  Ben-Veniste.  What  does  that  court  deal  with  besides 

Mr.  Coleman.  Its  Municipal  Court  of  Inferior  Jurisdiction,  heard 
misdemeanors,  felony  pleas,  traffic  offense  cases. 

Mr.  Ben-Veniste.  When  you  first  approached  Mr.  Fletcher  Jack- 
son, you  didn't  have  too  much  information  about  what  this  case 
was  all  about,  but  that  was  your  starting  point  to  see  what  you 
could  learn  from  Mr.  Jackson;  correct? 

Mr.  Coleman.  I  had  practically  no  information  on  this  case  the 
first  time  I 

Mr.  Ben-Veniste.  I'm  sorry.  Could  you  speak  into  the  mike. 

Mr.  Coleman.  I  had  practically  no  information  on  this  case  the 
first  time  I  went  to  see  Mr.  Jackson. 

Senator  Sarbanes.  Mr.  Coleman,  you  can  pull  that  microphone 
closer  to  you. 

Mr.  Coleman.  Let  me  get  these  papers  out  of  my  way  here  and 
I'll  get  it.  Thank  you. 

Mr.  Ben-Veniste.  So  Mr.  Jackson  in  substance  said,  well,  you 
better  go  back  to  your  client  and  really  find  out  what's  involved 
here,  and  you  did  that? 

Mr.  Coleman.  Fair  statement. 

Mr.  Ben-Veniste.  Mr.  Hale's  involvement  in  Capital  Manage- 
ment Services  has  been  described  by  one  of  the  senior  officials  of 
the  Small  Business  Administration  as  one  of  the  most  egregious  in- 
stances of  fraud  that  he  has  ever  seen  in  his  17-year  career  with 
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the  SBA.  Were  you  made  aware  of  Mr.  Foren's  testimony  here  this 
week? 

Mr.  Coleman.  No,  sir. 

Mr.  Ben-Veniste.  Well,  that  was  in  substance  his  testimony.  Did 
you  learn  from  Mr.  Hale,  in  discussing  with  him  what  Mr.  Jackson 
had  suggested  you  do  to  learn  about  this  case,  that  indeed  he  had 
operated  Capital  Management  Services  in  an  extraordinarily  fraud- 
ulent manner? 

Mr.  Coleman.  I  would  not  categorize  it  that  way,  Mr.  Ben- 
Veniste.  My  purpose  was  to  determine  at  that  point  in  time  with 
Mr.  Hale  whether  or  not  there  were  defensible  issues  in  what  was 
proposed  to  be  presented  against  him. 

Mr.  Ben-Veniste.  With  the  benefit  of  hindsight,  do  you  have  rea- 
son now  to  believe  that  Mr.  Hale  was  not  truthful  with  you? 

Mr.  Coleman.  Do  I? 

Mr.  Ben-Veniste.  Yes. 

Mr.  Coleman.  No. 

Mr.  Ben-Veniste.  Then  he  laid  out  for  you  the  fraudulent  activi- 
ties that  he  had  been  involved  with,  and  you  determined  that  your 
best  course  was  try  to  negotiate  a  plea  of  guilty,  or  get  immunity 
if  you  could? 

Mr.  Coleman.  Well,  during  our  conversations,  Mr.  Hale  laid  out 
certain  circumstances  before  me,  and,  Mr.  Ben-Veniste,  in  my  exer- 
cise of  my  professional  responsibility,  I  made  a  determination  that 
maybe  everything  would  not  be  defensible. 

Mr.  Ben-Veniste.  Fair  enough.  On  the  one  hand,  we  have  the 
SBA  Administrator  saying  that  this  is  the  most  egregious  case  of 
fraud  that  the  SBA  has  seen  in  17  years,  and  you  made  the  analy- 
sis that  maybe  this  wasn't  a  defensible  case  for  you  to  try.  I'll  ac- 
cept that. 

Let's  go  forward.  You  had  by  this  time  learned,  had  you  not,  that 
Mr.  Hale  had  been  provided  with  the  fact  that  a  criminal  referral 
had  issued  forth  from  the  Small  Business  Administration  that  pre- 
vious May;  correct? 

Mr.  Coleman.  I  did  not  know  that  until  later  in  the  game.  I  just 
knew  that,  at  that  point  in  time,  there  was  an  ongoing  investiga- 
tion. The  source  I  didn't  know. 

Mr.  Ben-Veniste.  The  testimony  was  that  Mr.  Hale  was  advised 
on  May  5,  1993,  that  the  SBA  was  going  to  be  making  a  criminal 
referral  on  him.  So  if  you  didn't  learn  that  in  your  first  meeting 
with  Mr.  Hale,  he  presumably  told  you  that  at  some  point,  that  he 
had  known  as  of  early  May  1993,  that  he  was  under  criminal  inves- 
tigation? 

Mr.  Coleman.  I  do  not  know  that  I  became  aware  of  that  from 
Mr.  Hale. 

Mr.  Ben-Veniste.  You  learned  it  from  some  source? 

Mr.  Coleman.  I  learned  it  from  some  source. 

Senator  Sarbanes.  When  did  you  undertake  to  represent  Mr. 
David  Hale? 

Mr.  Coleman.  I  couldn't  hear  you,  sir. 

Senator  Sarbanes.  When  did  you  undertake  to  represent  Mr. 
David  Hale? 

Mr.  Coleman.  I  think  it  was  August  11,  1993. 
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Mr.  Ben-Veniste.  Some  3  weeks  or  so  had  gone  by  from  the  time 
of  the  execution  of  the  search  warrant  by  the  FBI  against  Mr. 
Hale's  offices  until  the  time  that  you  were  actually  retained? 

Mr.  Coleman.  Your  math's  approximately  correct. 

Mr.  Ben-Veniste.  That's  less  usual  than  unusual  for  me.  So  3 
weeks  later  you  came  into  the  picture.  Now,  Little  Rock  is  a  close- 
knit  community,  people  talk,  and  I  take  it  it  was  no  big  secret,  by 
the  time  you  were  retained,  that  the  FBI  had  carried  out  a  search 
warrant  and  Mr.  Hale's  records  had  been  removed  from  him? 

Mr.  Coleman.  Sir,  I  had  no  idea.  I  was  not  sitting  there  con- 
templating Mr.  Hale's  case  prior  to  the  day  he  walked  in  my  door. 

Mr.  Ben-Veniste.  But  as  of  the  time  you  were  retained,  you 
tried  to  find  out  as  much  information  about  what  had  gone  on  be- 
fore in  order  for  you  to  plot  your  course  about  what  you  would  do 
to  best  represent  Mr.  Hale;  correct? 

Mr.  Coleman.  Yes,  sir. 

Mr.  Ben-Veniste.  You  as  a  professional  had  the  responsibility  to 
try  to  make  the  best  possible  deal  for  Mr.  Hale? 

Mr.  Coleman.  I  was  asked  by  the  man  to  guide  him  through  the 
jungle  of  the  criminal  justice  system  as  best  I  could,  and  that's 
what  I  set  out  to  do. 

Mr.  Ben-Veniste.  So  you  took  out  your  machete  and  you  hacked 
your  way  over  to  Fletcher's  office,  you  found  out  what  you  found 
out  from  him.  You  went  back  to  Mr.  Hale.  He  filled  you  in,  you  de- 
cided OK,  let's  see  what  I  can  negotiate. 

Now,  if  I  understand  your  negotiating  posture  as  you  have  laid 
it  out  to  this  Committee  in  your  depositions  before,  you  had  three 
objectives.  First  was  to  try  to  minimize  or  eliminate  the  possibility 
of  Mr.  Hale  ever  going  to  jail.  Second  was  you  were  interested  in 
determining  if  you  could  not  get  a  complete  pass,  that  is  immunity, 
whether  you  could  get  a  misdemeanor  for  Mr.  Hale.  And  I  think 
you  had  a  third  objective,  what  was  that? 

Mr.  Coleman.  Well,  Mr.  Hale  was  at  that  time  a  Sitting  Judge. 
He  was  a  licensed  practicing  attorney.  He  was  married  and  had  a 
family.  My  objective  was  to  try  to  preserve  as  much  of  his  profes- 
sional and  personal  life  as  I  could. 

Mr.  Ben-Veniste.  You  stated  to  us  that  you  thought  you  might 
try  to  preserve  his  ability  to  continue  sitting  as  a  judge  in  these 
negotiations;  correct? 

Mr.  Coleman.  Sure. 

Mr.  Ben-Veniste.  So  on  the  one  hand,  you  have  the  man  who 
has  been  described  as  perpetrating  the  greatest  fraud  on  the  SBA 
in  all  time,  and  your  objective  was  to  go  out  and  see  if  you  could 
continue  to  have  him  sit  as  a  judge.  That  was  a  pretty  big  bite  to 
chew  on,  wasn't  it? 

Mr.  Coleman.  Those  type  of  value  judgments  aren't  in  my  realm 
of  concern. 

Mr.  Ben-Veniste.  I  think  I  asked  you 

Mr.  Coleman.  I  don't  make  those  kinds  of  judgmental  decisions, 
Mr.  Ben-Veniste. 

Mr.  Ben-Veniste.  In  New  York  they  have  a  term  for  that;  it's 
called  chutzpah.  Do  you  have  a  similar  term  in  Little  Rock? 

The  Chairman.  Mr.  Ben-Veniste,  I  have  sat  back  and  let  you  get 
into  this.  If  you  want  to  discredit  anything  that  any  of  the  wit- 
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nesses  have  done  by  way  of  inquiry,  make  inquiry.  But  when  you 
make  statements  that  an  attorney  in  the  representation  of  his  cH- 
ent,  who  has  not  done  anything  that  I  have  heard  of,  should  draw 
that  response  and  have  his  actions  characterized  as  chutzpah,  that 
is  not  inquiring. 

Two,  you  know  yourself  as  a  fine  lawyer  that  you  have  an  obliga- 
tion to  take  action  within  the  canons  of  ethics  to  preserve  your  cli- 
ents' rights  and  to  do  the  best  that  you  can  for  them.  Now,  when 
you  began — and  I  am  going  to  caution  you  on  this  because  I  am  not 
going  to  permit  it.  This  business  of  saying  that  you  took  out  your 
machete  and  hacked  your  way  over  to  Fletcher  Jackson's,  the  U.S. 
Attorney's  Office,  that's  out  of  line. 

So  now,  let's  continue  the  examination  and  move  forward.  We 
have  a  lot  of  witnesses  today,  and  if  we  have  to  stay  until  mid- 
night, we  will.  But  let's  be  professional. 

Continue. 

Mr.  Ben-Veniste.  Well,  Mr.  Chairman 

The  Chairman.  I  will  not  permit  that  kind  of  characterization.  It 
is  wrong.  It  has  no  place  here. 

Mr.  Ben-Veniste.  I  wasn't  arguing,  Mr.  Chairman,  but  what  I 
was  about  to  say  was  I  didn't  mean  any  disrespect  by  the  use  of 
the  term  "chutzpah."  I  think  that's  a  perfectly  recognized  term.  It's 
fine  to  set  your  sights  high  and  in  fact  there's  been  a  whole  book 
written,  I  think,  titled  "chutzpah." 

Mr.  Coleman.  I  just  tried  to  be  as  aggressive  as  I  thought  I  could 
possibly  be,  sir. 

Mr.  Ben-Veniste.  We'll  explore  that.  You  should  know  that  this 
Committee  through  its  Chairman  this  week  has  indicated  that  Mr. 
Hale  is  a  very  important  witness  to  us  and  that  we  are  going  to 
explore  his  allegations  and  his  conduct  most  definitively,  as  we  can 
in  this  Committee. 

Let  me  ask  you,  of  the  three  things  that  you  set  out  to  do,  one 
was  to  get  immunity.  Now  did  you  receive  any  response  from 
Fletcher  Jackson  with  respect  to  the  proposal  that  your  client  be 
granted  immunity  in  return  for  some  future  promise  of  coopera- 
tion? 

Mr.  Coleman.  I  do  not  know  that  Mr.  Jackson  and  I  ever  got  to 
the  point  of  making  proposals. 

Mr.  Ben-Veniste.  Did  you  suggest  to  him  that  your  client  would 
be  interested  in  getting  immunity? 

Mr.  Coleman.  Yes,  sir. 

Mr.  Ben-Veniste.  What  did  he  say  to  you? 

Mr.  Coleman.  Basically  that  he  wasn't  going  to  involve  himself 
in  the  process  of  negotiations  in  this  particular  case. 

Mr.  Ben-Veniste.  He  told  you  that  it  was  his  view  that  your  cli- 
ent's conduct  was  felony  conduct,  did  he  not? 

Mr.  Coleman.  He  may  have  said  that. 

Mr.  Ben-Veniste.  OK.  Now,  after  he  said 

Mr.  Coleman.  But  I  don't  equate  that  necessarily.  There  are  lots 
of  felony  conduct  cases  that  get  immunity.  I  can't,  I  don't  always 
correlate  those  two. 

Mr.  Ben-Veniste.  Well,  the  next  thing  you  proposed  was  mis- 
demeanor; correct?  You  proposed  that  if  Mr.  Jackson  would  prom- 
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ise  a  misdemeanor  count  that  you  would  provide  information  that 
would  be  interesting  and  useful  to  him? 

Mr.  Coleman.  I  don't  know  that  Mr.  Jackson  and  I  ever  got  to 
the  point  of  proposal/counterproposal.  It  was  discussed,  yes,  sir. 

Mr.  Ben-Veniste.  According  to  Mr.  Jackson's  testimony,  at  page 
41  of  his  deposition  before  this  Committee,  he  most  specifically 
recollected  that  you  proposed  the  possibility  of  a  misdemeanor  in 
return  for  some  future  promise  of  cooperation. 

Mr.  Coleman.  It  was  certainly  discussed. 

Mr.  Ben-Veniste.  Did  Mr.  Fletcher  Jackson  not  tell  you  that  he 
did  not  believe  there  was  an  available  misdemeanor  for  Mr.  Hale? 

Mr.  Coleman.  I  don't  recall  Mr.  Jackson  telling  me  that. 

Mr.  Ben-Veniste.  According  to  his  testimony — let's  see  whether 
this  would  refresh  your  recollection. 

Mr.  Coleman.  If  you  would  let  me  read  along  with  you,  I  would 
be  delighted.  You  have  the  advantage  of  me.  I  don't  have  Mr.  Jack- 
son's testimony. 

Senator  Sarbanes.  No,  that's  a  reasonable  point  and  we'll  get  a 
copy  of  the  deposition  down  to  you. 

Mr.  Coleman.  You're  pointing  me  to  page  37,  sir? 

Mr.  Ben-Veniste.  No,  page  41.  Actually  the  last  line  on  40.  Are 
you  with  me?  "Question:  Did  you  subsequently  have  another  meet- 
ing with  Mr.  Hale  or  Mr.  Hale's  lawyers."  This  is  the  deposition  of 
Fletcher  Jackson,  October  19,  1995.  You  with  me? 

Mr.  Coleman.  I'm  looking  at  page  41  which  says  he  had  a  meet- 
ing with  me  the  next  day. 

Mr.  Ben-Veniste.  Let  me  read  it  to  you. 

Mr.  Coleman.  I'm  looking  at  Mr.  Jackson's  deposition  here,  and 
he  says  we  had 

Mr.  Ben-Veniste.  At  line  20. 

Mr.  Coleman.  He  said  we  had 


The  Chairman.  Wait,  wait,  wait.  This  is  what  I  propose.  If  you 
want  the  witness  to  look  at  a  particular  area,  direct  him  to  that 
area,  as  you  are  attempting  to  do,  I  believe  with  some  specificity, 
and  then  go  over  that  particular  area. 

Mr.  Ben-Veniste.  Thank  you. 

The  Chairman.  Now,  if  the  witness,  in  addition  to  that  thinks 
there  should  be  given  a  more  complete  response,  I  am  going  to 
permit 

Mr.  Coleman.  I'm  sorry.  I  apologize. 

The  Chairman.  I  am  going  to  permit  him  to  do  that  also.  You 
start,  you  frame  the  question  and  pick  the  area. 

Mr.  Ben-Veniste.  At  the  bottom  of  page  40 

The  Chairman.  Let's  see  if  we  can  see  it. 

Mr.  Ben-Veniste.  "Did  you  enter  into  any  plea  negotiations  at 
that  time" — this  is  Mr.  Jackson  talking  about  his  conversations 
with  you,  Mr.  Coleman. 

The  Chairman.  The  question  is  raised  to  Mr.  Jackson;  is  that 
what  we're  saying? 

Mr.  Ben-Veniste.  Yes. 

Question:  Did  you  enter  into  any  plea  negotiations  at  that  time? 
Answer:  No. 

Mr.  Coleman.  You  are  where,  now?  We  are  on  page  41?  Where 
are  you  now? 
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Mr.  Ben-Veniste.  Page  40. 

The  Chairman.  Let's  identify  the  Hne  because  this  is  difficult. 

Mr.  Ben-Veniste.  Line  18. 

The  Chairman.  Let's  see  if  he  gets  there  first,  now. 

Mr.  Coleman.  OK. 

The  Chairman.  Mr.  Coleman. 

Mr.  Coleman.  Got  it. 

The  Chairman.  Now,  let's  start  it. 

Mr.  Ben-Veniste.  I'll  go  again.  Line  18. 

Question:  Did  you  enter  into  any  plea  negotiations  at  that  time? 

Answer:  No. 

Question:  Did  you  subsequently  have  another  meeting  with  Mr.  Hale  or  Mr.  Hale's 
lawyers? 

Answer:  The  next  time  it  was  Randy  Coleman  that  came  by,  either  that  day  or 
the  next  day  after. 

Question:  Still  in  early  August? 

Answer:  Yes. 

Question:  And? 

Answer:  Basically  the  conversation  at  that  time  was  the  availability  of  a  mis- 
demeanor. Also  discussed  at  that  time  was  where  Hale  could  lead  to,  which  would 
be  Jim  McDougal,  and  after  that,  possibly  Tucker,  and  possibly  to  the  Clintons.  I 
told  him  there  was  no  applicable  misdemeanor  in  financial  crimes.  You  have  to  have 
$100  or  less  to  get  out  of  the  misdemeanor  category  by  any  statute.  And  that  in 
my  view,  under  the  circumstances,  that  would  have  to  be  a  felony.  He  left  and  from 
there  on  out,  about  a  week  later,  Ms.  Casey  came  in  and  all  the  negotiations  from 
then  on  were  with  Mr.  Coleman,  Mr.  Johnson,  and  Ms.  Casey.  I  wasn't  involved  in 
those  discussions. 

Now,  how  long  had  Fletcher  Jackson  been  in  the  U.S.  Attorney's 
Office?  You  mentioned  he  had  some  years  to  go  until  his  retire- 
ment. Do  you  know  how  many  years  he  had  been  there? 

Mr.  Coleman.  Twenty-some-odd. 

Mr.  Ben-Veniste.  So  he  was  a  career  person  in  the  Little  Rock 
U.S.  Attorney's  Office;  correct?  That  was  a  well-known  fact. 

Mr.  Coleman.  He  was  a  career  person,  yes,  sir.  Now,  are  we 
going  to  talk  about  this  anjonore  or  are  we  going  to  go  on  to  some- 
thing else? 

Mr.  Ben-Veniste.  Yes,  we  are.  As  I  said,  does  that  refresh  your 
recollection  that  you  discussed  a  misdemeanor? 

Mr.  Coleman.  I  have  never  said  we  did  not  discuss  a  misde- 
meanor. The  import  of  your  characterization  of  his  testimony  was 
that  A,  I  made  a  proposal  to  him,  which  I  told  you  I  did  not  make 
a  proposal  to  him.  I  don't  see  in  here  where  he  says  I  made  a  pro- 
posal. I  told  you  we  discussed  it.  It  seems  like  what  he  is  saying 
is  that  we  discussed  it. 

He  says  he  told  me  there  was  no  applicable  misdemeanor  in  fi- 
nancial crimes,  I  do  not  recall  him  telling  me  that.  If  he  did,  and 
he  very  well  may  have,  but  just  because  he  said  it,  does  not  make 
it  so. 

Mr.  Ben-Veniste.  Among  your  three  objectives  that  you  stated 
was  to  try  to  get  a  misdemeanor  if  you  couldn't  get  immunity.  You 
didn't  get  immunity,  and  you  are  suggesting  to  us  now  that  it  was 
Mr.  Jackson  who  raised  the  issue  of  misdemeanor  and  not  you? 

Mr.  Coleman.  No,  sir.  No,  sir. 

Mr.  Ben-Veniste.  You  think  you  might  have  raised  the  issue? 

Mr.  Coleman.  I'm  sure  I  did. 

Mr.  Ben-Veniste.  Thank  you.  Now,  let  me  ask  you  this. 
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Mr.  Coleman.  But  I  will  say  this  too.  We  went  through  this 
same  exercise  in  Mr.  Hale's  case  with  some  of  his  co-defendants. 
I  recall  the  conversations  being  that  there  were  no  misdemeanors 
available.  And  unless  I  am  wrong,  during  the  course  of  the  trial 
some  of  Mr.  Hale's  co-defendants,  Mr.  Fiske  and  his  bunch  and  Mr. 
Matthews'  lawyer  and  Mr.  Fitzhugh's  lawyer,  they  all  went  to  the 
books  during  the  course  of  the  trial  and  they  found  a  misdemeanor 
that  those  other  two  boys  could  plead  to. 

Now  I  don't  know,  Mr.  Ben-Veniste,  I  ain't  the  smartest  guy  in 
the  world,  but  if  you  want  to  find  one  generally  you  can  find  one. 

Mr.  Ben-Veniste.  Mr.  Hale's  co-defendants  pleaded  to  misde- 
meanors, you  said? 

Mr.  Coleman.  Yes,  sir. 

Mr.  Ben-Veniste.  That  was  during  their  trial  and  that  was  be- 
fore Mr.  Hale  was  called  upon  to  give  testimony,  wasn't  it? 

Mr.  Coleman.  I  don't  know  whether  it  was  before  he  was  called 
upon  to  give  testimony  or  not. 

Mr.  Ben-Veniste.  Well,  do  you  think  that  Mr.  Hale  may  have 
testified  under  oath  somewhere  in  some  trial? 

Mr.  Coleman.  In  a  trial? 

Mr.  Ben-Veniste.  Yes,  a  trial  as  in  they  were  on  trial,  they  en- 
tered a  plea  of  misdemeanor. 

Mr.  Coleman.  Are  you  relating  it  to  this  case  or  any  trial? 

Mr.  Ben-Veniste.  No,  to  this  case. 

Mr.  Coleman.  To  this  case,  I'm  not  aware  of  any  trial  testimony 
of  Mr.  Hale. 

Mr.  Ben-Veniste.  So  prior  to  Mr.  Hale  being  called  upon  to  give 
testimony,  a  deal  was  cut  whereby  the  people  who  were  on  trial  for 
felonies  were  given  misdemeanors? 

Mr.  Coleman.  I  can't  accept  your  characterization  of  that. 

Mr.  Ben-Veniste.  All  right.  You  tell  me  whether  or  not  Mr.  Hale 
testified  in  that  trial,  first  of  all. 

Mr.  Coleman.  Mr.  Hale  did  not  testify  in  that  trial. 

Mr.  Ben-Veniste.  Was  Mr.  Hale  scheduled  to  testify  against  his 
co-defendants? 

Mr.  Coleman.  As  memory  serves  me,  he  was  called  to  testify  at 
some  point  or  a  subpoena  was  issued  for  him  at  some  point. 

Mr.  Ben-Veniste.  Before  that  point  actually  arrived,  the  prose- 
cution offered  misdemeanor  pleas  to  the  individuals  who  were 
under  indictment  and  were  then  standing  trial,  and  Mr.  Hale  did 
not  have  to  give  his  testimony;  correct? 

Mr.  Coleman.  I  do  not  know  the  timing  of  the  sequence. 

Mr.  Ben-Veniste.  I  see.  Were  you  still  representing  Mr.  Hale  at 
that  point? 

Mr.  Coleman.  You  know  I  was. 

Mr.  Ben-Veniste.  Well,  were  you  paying  attention  to  the  trial  in 
which  he  might  have  been  called  as  a  witness? 

Mr.  Coleman.  To  some  extent,  but  not  totally.  I  had  other  fish 
to  fry. 

Mr.  Ben-Veniste.  Now,  in  your  quest  for  immunity  in  the  first 
place  for  Mr.  Hale,  is  it  correct  that  you  sought  protection  of  Mr. 
Hale  from  prosecution  for  any  crime  that  he  might  have  committed 
up  to  that  point? 
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Mr.  Coleman.  We  did  not  ever  get  to  the  point  of  defining  the 
scope  of  any  immunity  at  that  point  in  time. 

Mr.  Ben-Veniste.  Was  it  your  objective,  Mr.  Coleman,  to  seek 
immunity  from  prosecution  for  Mr.  Hale  for  any  crime  that  he 
might  have  committed  up  until  August  1993? 

Mr.  Coleman.  I  would  have  taken  the  very  best  I  could  have  got- 
ten. 

Mr.  Ben-Veniste.  Did  you  educate  yourself  with  respect  to  all  of 
the  vulnerability  that  Mr.  Hale  had  in  terms  of  violations  of  law? 

Mr.  Coleman.  Ultimately,  yeah,  I  think  so. 

Mr.  Ben-Veniste.  Did  you  factor  into  the  equation,  for  example, 
whether  Mr.  Hale  would  be  prosecuted  for  fraud  in  connection  with 
his  burial  insurance  business? 

Mr.  Coleman.  At  what  point  in  time  are  you  referring  to? 

Mr.  Ben-Veniste.  Did  he  tell  you,  in  your  early  conversations 
with  Mr.  Hale  when  you  were  trying  to  get  your  arms  around  the 
scope  of  the  problems  he  was  facing,  that  he  had  defrauded  individ- 
uals who  had  bought  burial  insurance  from  him  in  this  company 
which  I  have  the  name  of  somewhere,  maybe  you  know  the  name 
of  it,  do  you  know? 

Mr.  Coleman.  Let  me  answer  it  this  way:  Number  one,  I  am  not 
going  into  the  content  of  what  my  discussion  with  my  client  would 
have  been  on  that  point  so  you  can  ask  me  another  question. 

Mr.  Ben-Veniste.  Let  me  ask  you  first  of  all  if  you  remember  the 
name  of  the  insurance  company? 

Mr  Coleman.  I  think  there  was  an  insurance  company,  National 
Savings  or  National  Life,  something  like  that. 

Mr.  Ben-Veniste.  The  National  Savings  Life  Insurance  Com- 
pany. That  was  the  company  that  took  money  from  people  by  way 
of  premiums  so  that  when  they  died  they  would  have  a  burial  plot 
and  the  expense  of  their  funeral  covered;  is  that  what  burial  insur- 
ance is? 

Mr.  Coleman.  I  have  to  take  your  word  for  it. 

The  Chairman.  Mr.  Ben-Veniste,  you  are  pretty  close  to  the  line 
where  you  are  going  beyond  now.  Counselor,  keep  your  questions 
to  the  relevant  areas  that  are  not  protected  from  the  lawyer-client 
privilege.  I  have  heard  attorney-client  privilege  here  waived  in  very 
dubious  situations.  But  it  seems  to  me  when  you  are  beginning  to 
ask  a  lawyer  as  it  relates  to  conversations  in  areas  that  he  has  had 
with  his  client  with  respect  to  specific  matters  that  may  or  may  not 
be  criminal  that  you  are  crossing  the  line. 

Mr.  Ben-Veniste.  I  hope  I  am  sticking  to  the  point  of  what  the 
objectives  were  in  seeking  immunity  and  we  have  had  a  lot  of  con- 
versations about  that. 

The  Chairman.  I  think  we  heard  that  and  I  think  you  have 
heard  the  counselor  say  that  he  was  going  to  try  to  get  as  much 
protection  for  his  client  as  possible  and  wanted  to  get  as  much  to 
the  scope  as  he  possibly  could.  I  mean,  wouldn't  you  do  that, 
wouldn't  every  lawyer  attempt  to  do  that? 

Mr.  Ben-Veniste.  I  don't  think  that  is  the  question,  Mr.  Chair- 
man. 

Mr.  Sarbanes.  I  think  it  is  relevant,  Mr.  Chairman. 

The  Chairman.  He  has  asked  the  question,  go  ahead  but  I  am 
not  going  to  permit  you  to  continue  to  go  over  the  same  thing.  If 
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you  are  going  to  ask  again,  did  you  try  to  get  immunity  for  your 
client,  he's  going  to  tell  you  yes,  and  if  you  ask  him  the  third  time, 
he's  probably  going  to  give  you  the  same  answer,  and  if  you  ask 
him  the  50th  time,  the  answer  isn't  going  to  change. 

It  is  very  clear  that  he  was  trying  to  get  the  best  deal  he  could 
for  his  client.  Is  that  crass,  is  that  horrible,  is  that  terrible?  That's 
his  job.  Now,  go  ahead. 

Senator  Sarbanes.  It  is  relevant,  Mr.  Chairman,  to  know  how 
much  Mr.  Coleman  knew  of  what  Mr.  Hale  might  have  done  with 
respect  to  the  immunity  he  was  trying  to  get.  I  am  brought  up  very 
short  to  learn  here  today  that  Mr.  Hale,  according  to  Mr.  Coleman, 
did  not  tell  him  about  the  criminal  referral  by  the  SBA  which  he 
was  notified  about  on  the  5th  of  May 

The  Chairman.  No,  I  don't  think  he  said  that.  He  said  he  does 
not  recall  him  relaying  that  the  first  time  that  he  met,  but  at  some 
point  in  time  he  learned  about  that.  I  think  that  is  basically  the 
gist  of  it;  is  that  right,  Mr.  Coleman? 

Mr.  Coleman.  You  have  used  the  word  "criminal  referral,"  and 
that  has  a  very  specific  meaning  to  me,  and  I  don't  know  that  I 
ever  got  that  from  Mr.  Hale. 

Mr.  Ben-Veniste.  OK.  Now,  the  only  question  I  had  asked  you 
was  whether  you  knew  what  the  burial  insurance  was.  Do  you? 

Mr.  Coleman.  Do  I  know  what  burial  insurance  is,  generally. 

Mr.  Ben-Veniste.  Is  that  insurance  that  people  pay  premiums 
on  to  cover  the  cost  of  funeral  expenses  and  burial  plots? 

Mr.  Coleman.  I  suppose  it  is. 

Mr.  Ben-Veniste.  Now,  are  you  suggesting  that — let  me  ask  you 
a  question.  You  contacted  a  New  York  Times  reporter  by  the  name 
of  Jeff  Gerth,  did  you  not? 

Mr.  Coleman.  Yes,  sir. 

Mr.  Ben-Veniste.  When  did  you  contact  Mr.  Gerth? 

Mr.  Coleman.  When? 

Mr.  Ben-Veniste.  Yes. 

Mr.  Coleman.  Sometime  in  September. 

Mr.  Ben-Veniste.  The  purpose  of  contacting  Mr.  Gerth  was  to 
have  your  client,  Mr.  Hale,  talk  with  Mr.  Gerth;  correct? 

Mr.  Coleman.  Ultimately,  yes,  sir. 

Mr.  Ben-Veniste.  You  thought  that  it  would  be  a  good  idea  for 
Mr.  Gerth  to  get  this  exclusive  because  you  thought  that  this  would 
give  some  ammunition  to  your  side  in  terms  of  proping  up  Mr. 
Hale's  credibility;  isn't  that  so? 

Mr.  Coleman.  It  was  done  in  an  effort  to  preserve  Mr.  Hale's 
credibility. 

Mr.  Ben-Veniste.  How  long  did  Mr.  Gerth  spend  with  Mr.  Hale 
in  September  1993? 

Mr.  Coleman.  A  couple  of  days. 

Mr.  Ben-Veniste.  Were  you  there  for  the  whole  time? 

Mr.  Coleman.  Most  of  it. 

Mr.  Ben-Veniste.  Was  some  of  it  you  were  and  some  of  it  you 
weren't? 

Mr.  Coleman.  I  think  I  was  there  for  the  majority  of  it. 

Mr.  Ben-Veniste.  The  whole  2  days? 

Mr.  Coleman.  Yes,  sir. 
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Mr.  Ben-Veniste.  When  you  say  the  majority  of  it,  does  that 
mean  that  you  were  absent  for  some  period  of  time? 

Mr.  Coleman.  May  have  been. 

Mr.  Ben-Veniste.  OK.  What  were  the  ground  rules  that  were  es- 
tabHshed? 

Mr.  Coleman.  Initially  it  was  to  be  treated  as  an  ofF-the-record; 
that  condition  was  subsequently  removed. 

Mr.  Ben-Veniste.  How  long  did  it  take  to  remove  that? 

Mr.  Coleman.  A  few  days. 

Mr.  Ben-Veniste.  Were  there  any  other  ground  rules? 

Mr.  Coleman.  None  that  I  recall. 

Mr.  Ben-Veniste.  Was  there  any  limitation  on  the  questions  that 
Mr.  Gerth  could  propound  to  Mr.  Hale? 

Mr.  Coleman.  There  were  some  areas  that  were  not  inquired 
into. 

Mr.  Ben-Veniste.  What  were  the  limitations  that  were  put  on 
Mr.  Gerth  in  terms  of  what  questions  he  could  not  ask? 

Mr.  Coleman.  As  I'm  sitting  here  before  you  today,  I  can't  recall. 
I  know  there  were  some. 

Mr.  Ben-Veniste.  Were  there  any  limitations  on  what  Mr.  Gerth 
could  do  with  the  information  in  terms  of  disclosure? 

Mr.  Coleman.  Ultimately,  no. 

Mr.  Ben-Veniste.  Are  you  seriously  suggesting  here  that  there 
is  an  attorney-client  privilege  with  respect  to  all  of  the  things  that 
Mr.  Hale  told  Mr.  Gerth  in  your  presence? 

Mr.  Coleman.  Yes,  sir. 

Mr.  Ben-Veniste.  What  might  that  privilege  be? 

Mr.  Coleman.  Attorney-client  privilege. 

Mr.  Ben-Veniste.  Attorney-client  plus  reporter  for  the  New  York 
Times  privilege? 

Mr.  Coleman.  Mr.  Ben-Veniste,  as  you  well  know,  the  privilege 
belongs  to  the  client  and  not  me. 

Mr.  Ben-Veniste.  Well 

Mr.  Coleman.  I  don't  make  any  claim  of  privilege.  It's  the  client 
that  makes  the  claim  of  privilege. 

Mr.  Ben-Veniste.  Well,  are  you  suggesting,  sir,  that  a  privilege 
of  attorney-client  confidential  communication  survives  a  situation 
where  the  attorney  and  the  client  have  called  in  a  news  reporter, 
spoken  for  2  days  with  the  news  reporter,  and  then  not  restricted 
the  news  reporter  in  any  aspect  of  what  he  might  do  with  the  infor- 
mation? 

Mr.  Coleman.  Mr.  Ben-Veniste,  I  have  not  undertaken  a  review 
of  court  decisions  on  that  matter,  and  I  wouldn't  presume  to  give 
you  a  legal  opinion  on  that  point  right  this  minute. 

Mr.  Ben-Veniste.  Has  your  client  instructed  you  that  you  may 
not  reveal  any  of  the  subject  matters  that  he  was  prepared  to  talk 
to  and  did  in  fact  talk  to  Mr.  Gerth  about? 

Mr.  Coleman.  I  am  not  authorized  to  waive  any  attorney-client 
privilege  of  Mr.  Hale's  at  this  point  in  time. 

Mr.  Ben-Veniste.  Could  you  just  give  me  your  understanding  of 
the  attorney-client  privilege  because  sir,  I  have  to  tell  you,  that  my 
understanding  of  the  attorney-client  privilege  means  that  it  pro- 
tects confidential  communications  between  an  attorney  and  a  client 
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which  are  not  disclosed  to  any  third  party.  Is  that  different  than 
your  understanding? 

Mr.  Coleman.  My  understanding  of  it  is  that  it  is  meant  to  pro- 
tect those  communications  that  are  intended  to  be  confidential. 

Mr.  Ben-Veniste.  How  could  they  be  confidential  if  they  are  pre- 
sented to  the  reporter  for  the  New  York  Times? 

Mr.  Coleman.  I  don't  know  that  I  am  prepared  to  tell  you  that 
right  now. 

Mr.  Ben-Veniste.  Well,  maybe  you  could  take  a  moment  since 
my  red  light  is  on  and  think  about  it. 

The  Chairman.  Mr.  Ben-Veniste,  the  red  light  has  been  on  for 
quite  a  while. 

Mr.  Coleman.  Mr.  Ben-Veniste,  it  doesn't  make  any  difference. 
It's  between  me  and  my  client.  I'm  not  authorized  to  get  into  it  and 
I'm  not  going  to  do  it.  If  you  want  to  approach  Mr.  Hale  on  that 
point  and  challenge  his  ability  to  claim  a  privilege,  you  can  do  so. 

The  Chairman.  All  right,  Mr.  Ben-Veniste. 

Mr.  Ben-Veniste.  I  will  come  back  to  that  when  my  time  is  re- 
stored. 

Mr.  Coleman.  As  amusing  as  you  find  that. 

Mr.  Ben-Veniste.  It  is  amusing  in  one  respect  and  sad  in  an- 
other, sir. 

The  Chairman.  Mr.  Chertoff. 

Mr.  Chertoff.  Mr.  Coleman,  just  a  couple  questions  to  kind  of 
finish  up  for  me.  You  said  a  moment  ago  that  the  reason  you  or 
your  client  spoke  to  Mr.  Gerth  was  in  an  effort  to  preserve  his 
credibility.  What  did  you  mean  by  that? 

Mr.  Coleman.  So  that  if  and  when  a  time  ever  arose  that  Mr. 
Hale  made  some  sort  of  negotiated  arrangement  with  anyone  to 
dispose  of  his  case  that  hopefiilly  what  he  said  after  would  be  what 
he  said  beforehand  so  that  there  would  be  some  thread  of  consist- 
ency there. 

Mr.  Chertoff.  Did  you  have  a  concern  at  some  point  that  per- 
haps that  what  Mr.  Hale  was  offering  to  cooperate  again,  with  re- 
sj)ect  to  wasn't  going  to  get  listened  to  and  that  it  was  necessary 
to  make  some  kind  of  a  record  of  it? 

Mr.  Coleman.  Well,  look,  I'm  representing  Mr.  Hale. 

You  represent  any  client,  client  gives  you  certain  goals  and  objec- 
tives that  they  want  you  to  accomplish.  And  one  of  those  objectives 
that  was  given  to  me  by  my  client  was  that  he  felt  that  his  infor- 
mation might  be  more  highly  regarded  by  somebody  who  was  inde- 
pendent than  the  folks  who  were  in  the  Little  Rock  and  Washing- 
ton, DC  office  of  the  Justice  Department  at  that  point  in  time,  and 
I  acted  accordingly. 

Mr.  Chertoff.  Finally,  Mr.  Coleman,  let  me  just  focus  back  on 
something  that's  come  up  a  little  bit,  the  whole  issue  of  the  idea 
of  your  trying  to  negotiate  the  best  deal  possible  for  your  client.  I 
know  Mr.  Ben-Veniste  characterized  your  client's  crime  as  being  of 
a  certain  magnitude,  and  certainly  we  all  know  from  looking  at  the 
record,  that  there  are  people  who  commit  serious  crimes  who  get 
immunity  partly  because,  of  course,  they  don't  give  immunity  to 
people  who  have  committed  a  crime,  by  definition  it  immunizes 
them.  Sometimes  people  who  commit  multiple  murders  wind  up 
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getting  plea  bargains  in  order  to  testify  and  they  do  so  quite  suc- 
cessfully, as  a  lot  of  defendants  find  out. 

I  want  to  make  sure  we  are  clear  on  this  point.  When  you  were 
representing  David  Hale  he  was  your  only  client;  correct,  in  this 
matter? 

Mr.  Coleman.  In  this  matter,  yes. 

Mr.  Chertoff.  You  were  not  a  Government  attorney,  you  were 
not  working  in  some  Government  office  on  the  public  payroll,  you 
were  the  lawyer  for  David  Hale  and  your  entire  responsibility  as 
an  attorney  was  to  David  Hale  as  your  client,  within  the  bounds 
of  the  ethical  restrictions  that  govern  private  attorneys;  correct? 

Mr.  Coleman.  Yes,  sir. 

Mr.  Chertoff.  It  was  in  accordance  with  that  obligation  that 
you  acted  in  attempting  to  reach  out  for  as  many  people  as  you 
could  to  try  to  get  someone  to  enter  into  negotiations  with  you  on 
behalf  of  Mr.  Hale;  is  that  correct? 

Mr.  Coleman.  Yes,  sir. 

Mr.  Chertoff.  Ultimately,  it  was  with  Mr.  Fiske,  the  Special 
Counsel,  that  a  resolution  of  this  was  reached  by  you  on  behalf  of 
your  client? 

Mr.  Coleman.  Yes. 

Mr.  Chertoff.  I  have  no  more  questions,  Mr.  Chairman. 

The  Chairman.  We  have  no  more  questions  at  this  time,  and  so 
we  would  turn  to  Senator  Sarbanes. 

Senator  Sarbanes.  Mr.  Ben-Veniste. 

Mr.  Ben-Veniste.  Now,  let's  go  through  the  chronology  of  what 
occurred.  When  Fletcher  Jackson  and  then  Mr.  Johnson  and  Paula 
Casey  became  involved  in  the  equation,  after  Mr.  Fletcher  Jackson 
had  had  his  conversations  with  you,  they  told  you  that  it  would  be 
necessary  for  your  client  to  plead  to  a  felony  count;  correct? 

Mr.  Coleman.  Yes,  sir. 

Mr.  Ben-Veniste.  They  told  you,  did  they  not,  that  they  were 
willing  to  receive  any  information  that  your  client  had  implicating 
others  through  a  proffer,  did  they  not? 

Mr.  Coleman.  Seemed  like  there  were  some  letters  or  some 
notes,  that  you've  been  provided,  that  set  out  what  they  were  or 
were  not  willing  to  do,  Mr.  Ben-Veniste,  and  it  probably  is  stated 
better  there  than  I  could  state  it  now. 

Mr.  Ben-Veniste.  Isn't  it  correct  in  substance,  sir,  that  they  told 
you  they  were  prepared  to  receive  any  information  that  your  client 
might  be  willing  to  provide  by  way  of  a  proffer  of  information? 

Mr.  Coleman.  The  way  it  was  always  put  to  me,  as  I  recall  it, 
if  Mr.  Hale  would  come  over,  plead  guilty  to  a  felony,  make  his 
proffer,  after  he  was  sentenced,  if  they  thought  enough  of  it,  they 
would  give  him  a  Rule  35  motion  to  reduce  his  sentence. 

Mr.  Ben-Veniste.  Didn't  Ms.  Casey  offer  you  the  opportunity  for 
a  5(k)  letter 

Mr.  Coleman.  No. 

Mr.  Ben-Veniste.  — in  connection  with  a  plea  to  a  felony? 

Mr.  Coleman.  I  don't  recall  that  ever  coming  up. 

Mr.  Ben-Veniste.  We'll  provide  you  with  the  documents. 

Mr.  Coleman.  If  you  have  it,  let's  talk  about  it,  but  I  don't  re- 
member it. 
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Mr.  Ben-Veniste.  Did  you  ever  make  an  unqualified  offer  to  pro- 
vide information? 

Mr.  Coleman.  No,  sir. 

Mr.  Ben-Veniste.  In  fact,  every  time  you  talked  about  providing 
information,  there  were  strings  attached  to  it;  correct? 

Mr.  Coleman.  I  was  attempting  to  enter  into  a  negotiated  dis- 
position of  Mr.  Hale's  case  which  contained  conditions. 

Mr.  Ben-Veniste.  You  objected,  at  some  point,  to  the  fact  that 
Ms.  Casey  was  involved  in  the  discussions  because  she  had  been 
appointed  by  President  Clinton;  correct? 

Mr.  Coleman.  Well,  I  would  assume  that,  she  was  the  U.S.  At- 
torney for  the  Eastern  District  of  Arkansas,  she'd  be  involved  in  it. 

Mr.  Ben-Veniste.  Before  she  took  over  that  position,  your  dis- 
cussions were  with  this  career  prosecutor,  Fletcher  Jackson;  is  that 
correct? 

Mr.  Coleman.  My  discussions  were  with  Mr.  Jackson. 

Mr.  Ben-Veniste.  It  has  been  raised,  Mr.  Coleman,  that  as  an 
experienced  lawyer,  you  knew  that  if  you  wanted  to  go  to  the  De- 
partment of  Justice  career  professionals  with  your  information  in 
Washington,  DC,  that  option  was  open  to  you;  correct? 

Mr.  Coleman.  I  think  I  answered  that  question  in  my  deposition, 
that  I  was  not  totally  ignorant  of  that  avenue. 

Mr.  Ben-Veniste.  By  not  being  totally  ignorant,  you  mean  to  say 
that  you  were  well  aware  that  if  you  wanted  to,  you  could  go  to 
the  Department  of  Justice  to  the  career  professionals  in  the  crimi- 
nal division  and  provide  the  information  or  talk  about  any  negotia- 
tion that  you  wanted  to  enter  into,  but  you  consciously  determined 
that  you  would  not  do  that;  correct? 

Mr.  Coleman.  I  cannot  tell  you  that  I  was  aware  of  the  full  scope 
of  what  might  or  might  not  be  available  to  me  through  career  offi- 
cers at  the  Department  of  Justice  here  in  Washington.  I  was  aware 
that  I  could  have  probably  gone  to  them,  but  I  did  not  do  so. 

Mr.  Ben-Veniste.  The  U.S.  Attorney  and  the  Assistant  U.S.  At- 
torneys that  you  dealt  with  said  make  a  proffer,  you're  going  to 
have  to  enter  a  felony  plea,  you'll  get  consideration  on  the  basis  of 
the  quality  of  the  information.  You  rejected  that  in  some  sense. 

Mr.  Coleman.  No,  sir,  I  did  not  reject  that.  I  rejected  come  over 
here,  make  a  plea,  go  to  sentence,  make  a  proffer,  and  then  we  will 
tell  you  what  we  are  going  to  do  for  you. 

Mr.  Ben-Veniste.  OK.  Then  at  some  point  to  move  this  along. 

Mr.  Coleman.  That's  an  important  distinction  there.  I  know  you 
don't  want  to  make  it,  but  that's  an  important  distinction. 

Mr.  Ben-Veniste.  Let's  move  this  along  then. 

The  Chairman.  Yes. 

Mr.  Ben-Veniste.  After  Ms.  Casey  recused  from  the  case,  a  ca- 
reer Department  of  Justice  lawyer  was  appointed  to  take  on  the  re- 
sponsibility, among  other  things,  of  Mr.  Hale  and  Capital  Manage- 
ment. Do  you  recall  his  name? 

Mr.  Coleman.  Donald  Mackay.  I  do  not  know  what  the  scope  of 
his  authority  was.  He  presented  himself  in  Little  Rock,  Arkansas 
in  the  company  of  Ms.  Casey  one  afternoon  in  my  office,  and  an- 
nounced he  was  there  to  handle  Mr.  Hale's  case. 

Mr.  Ben-Veniste.  Now,  Mr.  Mackay  said  look,  if  you  object  to 
this  idea  of  having  to  plea  to  a  felony,  why  don't  I  just  keep  an 
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open  mind  on  that  issue,  make  me  a  proffer,  I  will  evaluate  it,  and 
then  I  will  determine  whether  a  felony  is  warranted  or  not;  isn't 
that  so? 

Mr.  Coleman.  I  do  not  agree  with  your  assessment  of  his  com- 
munication to  me.  He  wrote  me  a  letter  that  would  be  the  best  evi- 
dence of  what  he  said  to  me  on  that,  and  I  do  not  agree  that  he 
said  that. 

The  Chairman.  Do  we  have  that  letter? 

Mr.  Ben-Veniste.  Yes. 

The  Chairman.  Let's  make  sure  that  the  witness  has  a  copy  of 
the  letter  and  let's  go  over  it. 

Mr.  Ben-Veniste.  December  15 

The  Chairman.  Can  we  have  staff  get  a  copy? 

Mr.  Ben-Veniste.  Do  you  have  that  in  your  packet  there? 

Mr.  Coleman.  Let  me  look  and  see.  Now,  which  one  are  you  re- 
ferring to? 

Mr.  Ben-Veniste.  December  15,  Donald  Mackay. 

Mr.  Chertoff.  I  think  you  mean  January  3,  actually. 

Mr.  Ben-Veniste.  You  see  the  December  15  letter? 

Mr.  Coleman.  I  see  a  December  15  letter  addressed  to  me  from 
Mr.  Mackay. 

Mr.  Ben-Veniste.  And  you  see  it  was  followed  by  a  January  3 
letter,  following  up? 

Mr.  Coleman.  In  the  packet  that's  been  given  to  me,  January  3 
follows  December  15. 

Mr.  Ben-Veniste.  OK.  Do  you  want  to  read  that  into  the  record? 

Mr.  Coleman.  Do  I? 

Mr.  Ben-Veniste.  Well,  you  won't  characterize  it. 

Mr.  Coleman.  I'll  read  it  here.  If  you  have  something  you  want 
to  ask  me  about  in  specific  I  would  be  glad  to 

Mr.  Ben-Veniste.  I'll  take  the  time  to  read  it  with  the  Chair- 
man's permission. 

The  Chairman.  Fine. 

Mr.  Ben-Veniste.  It  reads: 

Dear  Mr.  Coleman,  from  our  conversations  I  understand  that  your  client,  David 
L.  Hale,  is  interested  in  knowing  what  the  Fraud  Section  wovild  require  as  terms 
and  conditions  of  a  proffer  agreement  between  Mr.  Hale  and  the  Fraud  Section.  The 
Fraud  Section  would  require,  before  it  were  to  accept  a  proffer  from  Mr.  Hale,  that 
he  agree  in  writing  to  the  following  terms  and  conditions: 

(1)  Mr.  Hale  agrees  to  be  interviewed  by  the  Fraud  Section  and/or  its  designees. 
The  scope  of  the  interview  will  be  unUmited. 

(2)  No  statements  made  by  you  or  your  client  or  other  information  supplied  by 
you  or  your  client  during  the  interview  will  be  used  against  your  client  in  any  crimi- 
nal proceeding  except  as  provided  here  in  after  in  paragraphs  3,  4,  and  6  in  this 
agreement. 

(3)  Statements  made  to  and  other  information  supplied  to  the  Fraud  Section  or 
its  designees  must  be  truthful  and  complete.  If  Mr.  Hale  intentionally  supplies  or 
causes  to  be  supplied  false  or  misleading  statements  or  false  information  to  the 
Fraud  Section  or  its  designees,  Mr.  Hale  may  be  prosecuted  under  any  appropriate 
criminal  statute,  and  all  statements  and  all  other  information  supplied  by  Mr.  Hale 
during  the  proffer  may  be  used  against  him  without  Umitation. 

(4)  The  Fraud  Section  and/or  its  designees  may  make  derivative  use  of  any  state- 
ments made  by  or  other  information  provided  by  you  and/or  Mr.  Hale  including  the 
development  and  pursuit  of  investigative  leads  and  acquisition  of  evidence.  Thus, 
except  as  provided  in  paragraph  3,  the  Fraud  Section  may  not  directly  offer  into  evi- 
dence your  client's  statements  against  him.  However,  the  Government  may  use 
against  your  client  any  and  all  evidence  it  develops  from  your  client's  statements 
without  limitation. 
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This  provision  is  necessary  in  order  to  eliminate  the  necessity  for  a  court  hearing 
at  which  the  United  States  would  have  to  prove  that  the  evidence  it  would  introduce 
at  trial  or  any  related  legal  proceedings  is  not  tainted  by  any  statements  made  by 
or  other  information  provided  by  you  or  your  client  during  the  proffer. 

(5)  Mr.  Hale  understands  and  agrees  that  he  is  not  entitled  to  any  consideration 
regarding  any  existing  or  potential  charges  against  him  solely  because  he  makes  a 
proffer.  The  Fraud  Section  will  evaluate  the  proffer  and  will  unilaterally  determine 
its  value  and  whether  Mr.  Hale  should  receive  any  consideration. 

(6)  In  the  event  Mr.  Hale  is  a  witness  at  any  trial  or  other  legal  proceeding  and 
offers  testimony  significantly  different  from  any  statements  made  or  information 
provided  during  the  proffer,  said  statements  and  information  may  be  used  in  cross- 
examining  or  impeaching  Mr.  Hale  or  as  rebuttal  evidence.  This  provision  is  nec- 
essary in  order  to  assure  that  your  client  does  not  abuse  the  opportunity  for  a  prof- 
fer, and  to  the  best  of  his  ability,  provides  complete  and  truthftil  information,  state- 
ments, and  other  information. 

If  Mr.  Hale  would  like  to  enter  into  a  proffer  agreement  as  described  in  this  letter, 
please  tell  me  no  later  than  January  5  and  I  will  give  you  an  appropriate  agreement 
for  you  and  Mr.  Hale  to  execute. 

Now  is  it  correct,  that  in  paragraph  5  of  that  letter  Mr.  Mackay 
is  specifically  saying  that  he  is  holding  open  the  Department  of 
Justice's  question  of  whether  he  needs  to  plea  to  a  felony?  They 
will  evaluate  the  proffer  and  then  make  a  determination  as  to  what 
consideration  is  appropriate? 

Mr.  Coleman.  His  letter  says  what  it  says. 

Mr.  Ben-Veniste.  Now,  you  rejected  that  offer.  You  did  not  ac- 
cept it. 

Mr.  Coleman.  Mr.  Ben-Veniste,  we  were  in  a  process  of  negotia- 
tion, and  as  that  letter  was  written  and  the  terms  and  conditions 
that  were  set  out,  we  did  not. 

Mr.  Ben-Veniste.  OK. 

Mr.  Coleman.  My  client  did  not. 

Mr.  Ben-Veniste.  So  now  let's  move  it  along  further.  An  Inde- 
pendent Counsel  is  appointed,  Mr.  Fiske;  correct? 

Mr.  Coleman.  Yes,  sir. 

Mr.  Ben-Veniste.  Is  it  not  the  case  that  prior  to  Mr.  Fiske's  ap- 
pointment, no  proffer  was  made  by  Mr.  Hale  to  any  Government 
agency? 

Mr.  Coleman.  That  is  correct. 

Mr.  Ben-Veniste.  Yet,  by  this  point,  how  many  different  report- 
ers had  interviewed  Mr.  Hale? 

Mr.  Coleman.  Don't  know. 

Mr.  Ben-Veniste.  Well,  you  knew  about  Jeff  Gerth  from  the  New 
York  Times.  How  many  do  you  know  about  that  you  participated 
in  or  arranged? 

Mr.  Coleman.  Four  or  five. 

Mr.  Ben-Veniste.  So  four  or  five  reporters  received  Mr.  Hale's 
proffer  of  information  and  yet  nobody  at  the  Department  of  Justice. 
Now  let's  go  to  Mr.  Mackay. 

Mr.  Coleman.  Is  there  a  question  there? 

Mr.  Ben-Veniste.  Yes,  Mr.  Mackay,  the  ultimate  plea  to  which 
Mr.  Hale  entered  a  plea 

The  Chairman.  Mr.  Ben-Veniste,  I'm  going  to  let  you  finish  this 
but  again  you  are  over  the  time  and  I  would  like  you  to  get  to  the 
point.  Go  ahead,  finish. 

Mr.  Ben-Veniste.  That's  fine. 

With  respect  to  what  Mr.  Hale  pleaded  to,  is  it  correct,  sir,  that 
he  pleaded  to  not  one  but  two  felony  counts? 
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Mr.  Coleman.  Correct. 

Mr.  Ben-Veniste.  So  that's  double  what  Ms.  Casey  was  asking 
for;  correct?  One  from  Ms.  Casey,  two 

Mr.  Coleman.  Well,  if  you  want  to  view  it  from  that  standpoint 
alone,  I'm  going  to  commend  you  again  on  your  math. 

Mr.  Ben-Veniste.  Thank  you.  Did  Mr.  Hale  make  a  proffer  in 
connection  with  that  plea  agreement? 

The  Chairman.  We're  going  well  beyond  the  scope. 

Senator  Sarbanes.  We'll  do  another  round. 

Mr.  Ben-Veniste.  No,  we're  not. 

The  Chairman.  Yes,  we  are. 

Mr.  Ben-Veniste.  The  scope. 

Mr.  Chertoff.  I  believe  we  had  an  understanding  going  into 
this,  we  were  going  to  take  questions  of  him  regarding  his  discus- 
sions through  Mackay,  not  his  discussions  with  Fiske. 

Mr.  Ben-Veniste.  Well,  this  is  in  the  public  record,  Mr.  Chertoff. 

The  Chairman.  We're  not  going  to  get  into  what  he  did  with  Spe- 
cial Counsel. 

Mr.  Chertoff.  Whether  there  was  a  proffer  I  don't  think  is  in 
the  public  record.  I'm  going  to  be  very  brief  again,  Mr.  Coleman. 

The  Chairman.  Otherwise  we  can  even  get  Special  Counsel  up 
here  if  you  want  to  examine  him.  That's  going  beyond. 

Mr.  Chertoff.  I  just  want  to  go  over  the  last  sequence  here  and 
make  sure  we're  clear  on  what  happened.  Again  this  is  a  pretty 
basic  kind  of  first  grade  criminal  law  negotiation  here,  the  back 
and  forth  between  the  Government  and  the  defense  attorney,  and 
you  were  the  defense  attorney  here. 

Now,  my  understanding  is  that  the  letter  of  January  3  which  Mr. 
Mackay  wrote  to  you  essentially  was  a  suggestion  that  Mr.  Hale 
come  in,  give  a  statement,  have  no  indication  of  what  the  Govern- 
ment would  be  prepared  to  do  if  they  were  satisfied  with  the  state- 
ment; is  that  correct? 

Mr.  Coleman.  I  don't  see  it  in  the  packet  that  Mr.  Ben-Veniste's 
folks  have  provided  to  me.  It  may  be  here.  I'm  thumbing  through 
and  don't  see  it.  But  I  sent  a  letter  back  to  Mr.  Mackay  responding 
to  his  January  3  letter,  and  I  set  out  what  our  considerations  were 
in  response  to  that  letter  at  that  point  in  time  in  an  effort  to  move 
things  along. 

Mr.  Chertoff.  I  was  coming  to  that,  Mr.  Coleman,  because  that 
is  right.  Mr.  Ben-Veniste  had  skipped  the  fact  that,  after  this  Janu- 
ary 3  letter,  you  in  fact  met  with  Mr.  Mackay  the  following  day; 
correct? 

Mr.  Coleman.  I  met  with  Mr.  Mackay  on  several  occasions  and 
I  can't  remember  if  I  met  with  him  specifically  that  next  day,  but 
I  met  with  him  on  several  occasions. 

Mr.  Chertoff.  We're  going  to  get  you  a  copy  of  your  January  13 
letter.  We'll  put  this  in.  I'll  read  this  in  to  get  completeness.  On 
January  13  you  wrote  back  in  response  to  Mr.  Macka/s  letter,  and 
you  said. 

Dear  Donald,  I  hope  you  are  enjoying  your  new  celebrity  status.  However,  you 
need  to  contact  your  press  agent.  Some  of  the  news  media  are  pronouncing  your 
name  'Mackey.'  This  needs  to  be  corrected  immediately. 

And  I  hasten,  Mr.  Coleman,  to  ask  you,  let's  make  sure  no  one 
misreads  this.  This  is  kidding  around;  right? 
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Mr.  Coleman.  Yes,  sir. 

Mr.  Chertoff.  So  no  one  is  going  to  suggest  there  is  anything 
more  serious  than  that.  You  go  on  to  say: 

More  seriously,  this  is  in  response  to  your  letter  of  January  3,  1994,  and  our  meet- 
ing of  January  4,  1994.  We  remain  interested  in  negotiating  some  type  of  arrange- 
ment if  possible.  However,  we  still  have  problems  with  the  arrangements  as  pro- 
posed. You  refer  to  this  circumstance  as  'taking  the  wrapper  off  the  package,'  and 
inspecting  the  goods  and  then  unilaterally  deciding  if  you  wish  to  buy  the  package 
and  at  what  price.  That  is  fair  from  your  viewpoint.  However,  from  David's  view- 
point 1  could  describe  the  proposed  procedure  differently.  As  H.R.  "Bob"  Haldeman 
once  said,  "It  is  hard  to  get  the  toothpaste  back  in  the  tube  once  it's  out." 

Parenthetically,  Mr.  Coleman,  I  have  heard  Mr.  Ben-Veniste  use 
that  expression,  and  until  I  read  the  letter,  I  never  knew  where  he 
got  it  from. 

David  is  totally  at  his  peril  and  the  Government's  mercy.  Once  he  has  shucked 
his  wrapper,  he  is  without  any  protection  at  all.  You  could  receive  his  information 
and  decline  any  deal.  The  Government  would  then  be  able  to  seek  to  prosecute  him 
for  any  perceived  offense  revealed  in  proffered  statements.  Further,  all  options  are 
unilaterally  open  to  the  Government.  There  is  no  prior  commitment  from  the  Gov- 
ernment should  you  find  the  package  acceptable.  At  a  minimum,  it  seems  that 
David  should  not  suffer  any  greater  exposure  by  offering  his  information  and  that 
there  should  be  some  parameters  previously  determined  should  you  decide  to  buy 
his  package.  To  include  these  provisions  would  seem  more  than  in  the  nature  of  a 
negotiation. 

David  has  another  problem  of  who  he  is  actually  negotiating  with  and  in  whose 
hands  he  is  ultimately  placing  his  fate.  These  comments  are  absolutely  no  adverse 
reflection  on  you  personally.  By  all  accounts  of  your  representation,  you  are  re- 
garded as  a  highly  talented  attorney  and  prosecutor  adhering  to  a  high  professional 
ethical  standard.  However,  as  I  mentioned  to  you  the  other  day,  David  sincerely  be- 
lieves that  there  are  others  who  ultimately  control  the  Justice  Department  who 
would  alter  the  course  of  nature  as  far  as  his  case  is  concerned.  Therefore,  he  would 
want  to  know  precisely  the  individuals  besides  yourself  who  would  make  decisions 
on  this  matter.  He  wants  reasonable  assurances  that  Mr.  Jerald  Stem  and  others 
are  not  to  be  involved.  This  is  a  fair  request  in  view  of  the  history  of  this  case. 

Most  of  this  letter  was  dictated  prior  to  yesterday's  announcement  of  the  Special 
Prosecutors  by  the  House  and  the  Attorney  General.  Since  David's  case  and  other 
Madison-related  matters  were  previously  transferred  to  you  when  Ms.  Casey  was 
recused  on  November  9,  1993,  it  is  presumed  that  all  cases  will  now  likewise  be 
transferred  to  the  Special  Prosecutor.  Even  in  view  of  this  event  the  foregoing  com- 
ments are  applicable.  Since  yesterday's  announcement,  we  suggest  it  inappropriate 
that  any  further  action  be  taken  on  David's  case  until  the  Special  Prosecutor  has 
assumed  control  of  this  case,  especially  superseding  indictment  previously  an- 
nounced for  January  18,  1994.  Please  consider  this  matter  and  discuss  further. 

Was  that  the  last  communications  you  had  with  Mr.  Mackay? 

Mr.  Coleman.  I  think  Mr.  Mackay  and  I  may  have  had  one  other 
personal  conversation  after  this,  basically  just  a  follow-up  to  the 
last  paragraph  of  my  letter.  Basically,  Mr.  Mackay  and  I  had  a  con- 
versation in  which  he  told  me  it  was  probably  our  decision  to  nego- 
tiate with  the  devil  we  knew  or  the  devil  we  didn't  know. 

Mr.  Chertoff.  Now,  Mr.  Coleman,  let  me  just  ask  you  two  other 
quick  questions.  During  the  period  of  time  that  you  were  dealing 
with  Ms.  Casey,  did  you  raise  with  any  of  the  prosecutors  the  possi- 
bility of  doing  what  is  sometimes  called  an  attorney  proffer? 

Mr.  Coleman.  Yes,  sir. 

Mr.  Chertoff.  And  an  attorney  proffer  is  one  in  which  the  wit- 
ness himself  or  herself  does  not  actually  talk  to  the  prosecutor,  but 
the  attorney  essentially  gives  a  summary  of  at  least  some  of  what 
the  cooperating  witness  might  be  prepared  to  say;  is  that  correct? 

Mr.  Coleman.  Yes,  sir. 
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Mr.  Chertoff.  Is  that  a  manner  of  getting  the  ball  rolling  on  ne- 
gotiation that  you  had  used  or  you  knew  of  having  been  used  in 
other  cases? 

Mr.  Coleman.  I  had  used  it  before  under  circumstances  that 
were  agreed  to  where  that  wouldn't  create  any  additional  exposure 
for  your  client  and  the  other  side  could  take  a  preview,  and  they 
could  tell  you  I'm  interested  in  going  further  or  I  have  no  interest, 
so  I've  used  it  and  seen  it  done  before. 

Mr.  Chertoff.  You  offered  Ms.  Casey  and  her  assistants — ^you 
invited  them  to  ask  you  for  an  attorney  proffer? 

Mr.  Coleman.  Yes,  sir. 

Mr.  Chertoff.  Now  let  me  ask  you,  again,  finally,  I  mean,  there 
is  evidence  which  we're  going  to  develop  in  the  record  later  that, 
in  a  meeting  in  late  September,  Ms.  Casey  had  been  advised  that 
she  was  to  recuse  herself  by  others  in  the  Department  of  Justice, 
and  in  fact,  there  is  evidence  that  at  a  point  in  time  she  told  other 
people  that  she  intended  at  some  point  in  the  future  to  recuse  her- 
self. Did  she  ever  communicate  to  you  in  September  that  she  had 
been — it  had  been  suggested  to  her  she  ought  to  take  herself  out 
of  the  case,  or  that  she  intended  to? 

Mr.  Coleman.  No,  sir.  The  first  conversation  I  had  with  her  on 
that  subject  or  knew  anything  about  it  was  the  afternoon  of  No- 
vember, whatever  it  was,  8th  or  9th,  that  she — our  offices  were  in 
the  same  building. 

She  called  me  and  said  she  wanted  to  bring  Mr.  Mackay  over  to 
meet  me,  and  she  and  Mr.  Mackay  came  over  to  my  office.  At  that 
point  in  time,  she  told  me  she  was  out  of  the  case  and  he  was  in. 

Mr.  Chertoff.  Finally,  Mr.  Coleman,  I  have  a  document  which 
you  furnished  to  us,  and  this,  I  guess,  goes  back  to  Mr.  Ben- 
Veniste's  comment  about  the  magnitude  of  the  fraud  involved  with 
respect  to  Capital  Management.  I  don't  think  that  I  have  a  copy. 
I'm  not  sure  I  do.  Let's  put  it  up  on  the  Elmo,  though.  Maybe  we 
do  have  a  copy.  It  doesn't  have  a  Bates  number.  Can  you  just  tell 
us  what  this  is? 

Mr.  Coleman.  I  don't  know.  I  can't  see  it. 

Mr.  Chertoff.  We're  going  to  get  it  to  you.  It's  part  of  the  pro- 
duction that  I  think  Mr.  Coleman  made. 

Mr.  Coleman.  Did  this  come  out  of  mine? 

Mr.  Chertoff.  Did  it  come  out  of  yours? 

Mr.  Ben-Veniste.  I  don't  think  so  but  if  we  are  going  to  get  into 
this 

The  Chairman.  Wait.  I'll  set  the  ground  rules. 

Mr.  Chertoff.  If  it  did  not  come  out  of  your  production — I 
thought  it  had.  It's  part  of  a  check  register. 

Mr.  Coleman.  I  don't  recall 

Mr.  Chertoff.  All  right,  in  that  case- 


Mr.  Coleman.  We  could  look  at  what  I  sent  up  here  and  see,  I 
don't  recall  that. 

Mr.  Chertoff.  If  you  don't  recall  it,  that's  fine.  All  right.  Never 
mind.  Thank  you. 

The  Chairman.  Any  other  questions? 

Mr.  Chertoff.  Nothing  from  me,  Mr.  Chairman. 
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Senator  Sarbanes.  Mr.  Coleman,  as  I  understand  it,  you  did  not 
want  to  plead  to  a  felony  in  these  discussions,  is  that  correct,  early 
on? 

Mr.  Coleman.  Never  wanted  to  plead  to  one. 

Senator  Sarbanes.  That  was  to  protect  Hale's  position  as  a  mu- 
nicipal judge? 

Mr.  Coleman.  That  was  to  protect  his  position  as  a  judge,  to  pro- 
tect his  law  license,  to  protect  his  personal  life  and  his  family  and 
all 

Senator  Sarbanes.  The  question,  of  course,  arises  how  reason- 
able the  positions  you  were  taking  were  as  you  were  dealing  with 
the  U.S.  Attorney's  Office,  because  you're  suggesting  that  they  were 
being  unreasonable,  and  of  course  another  possible  view  of  this  is 
that  you  were  the  unreasonable  one  in  terms  of  the  things  you 
were  seeking,  given  the  nature  of  Mr.  Hale's  violations. 

Now,  in  the  end — and  this  is  a  document  filed  in  open  court — 
Mr.  Hale  and  you  signed  an  agreement  accepting  a  guilty  plea  to 
a  criminal  information  charging  him  with  violations  of  title — this 
is  with  Mr.  Fiske  and  his  team — violations  of  Title  18  U.S.  Code 
Section  371  and  2,  Title  18  U.S.  Code  Sections  1341  and  2. 

These  charges  each  carry  a  maximum  sentence  of  5  years  impris- 
onment, a  maximum  term  of  3  years  supervised  release,  a  maxi- 
mum fine  of  the  greatest  of  $250,000,  twice  the  gross  gain  or  twice 
the  gross  loss  and  a  mandatory  $100  special  assessment.  The  total 
maximum  sentence  of  incarceration  on  both  counts  is  10  years  im- 
prisonment. And  you  sign — ^you  and  Mr.  Hale  entered  into  that 
agreement;  is  that  right? 

Mr.  Coleman.  We  entered  into  an  agreement,  yes,  sir. 

I  can't  see — does  it  purport  to  be  in  on — this  on  the  screen  here? 

Senator  Sarbanes.  Yes. 

Mr.  Coleman.  Well,  it's  got — the  top  paragraph  of  a  letter  ad- 
dressed to  me  of  March  19,  1994.  I  can't 

Senator  Sarbanes.  I  think  it's  in  your  packet.  It's  March  19, 
1994. 

The  Chairman.  Take  your  time  to  get  it  out. 

Mr.  Coleman.  I  have  that.  I  signed  it 

Senator  Sarbanes.  On  the  signature  page,  "agreed  and  con- 
sented to."  I  take  it  that's  David  Hale's  signature.  And  "approved." 
That's  yours;  correct? 

Mr.  Coleman.  That's  correct. 

Senator  Sarbanes.  So  you  entered  into  an  agreement  accepting 
a  guilty  plea  on  two  felony  counts;  correct? 

Mr.  Coleman.  Mr.  Hale  did.  I  planned  to  walk  out. 

Senator  Sarbanes.  OK.  I  understand  that.  Mr.  Hale  did;  correct? 

Mr.  Coleman.  Yes,  sir. 

Senator  Sarbanes.  All  right.  Now,  this  was  a  far  stretch  from 
the  positions  you  were  asserting  earlier  in  dealing  with  the  U.S. 
Attorney's  Office. 

Mr.  Coleman.  Well,  it  didn't  wind  up  where  I  was  asking,  but 
a  lot  of  times  it's  been  my  experience  that  negotiations  never  do. 

Senator  Sarbanes.  All  right.  That  gives  us  some  measure,  I 
think,  of  the  reasonableness  of  the  positions.  Let  me  ask  you  this 
question:  When  did  you  and  Mr.  Hale  do  the  interview  with  the 
New  York  Times? 
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Mr.  Coleman.  Sometime  in  September. 

Senator  Sarbanes.  Do  you  know  the  date? 

Mr.  Coleman.  No,  sir. 

Senator  Sarbanes.  We  think  it  was  about  the  16th  of  December. 
Does  that  sound  correct  to  you? 

Mr.  Coleman.  Approximately. 

Senator  SARBANES.  Now,  when  the  FBI  took  the  documents  from 
Mr.  Hale's  office  in  July,  that  was  known  by  a  number  of  people, 
wasn't  it? 

Mr.  Coleman.  I  don't  know  who  knew  it.  I  didn't  know  it.  The 
FBI  knew  it,  Mr.  Hale  knew  it.  I  don't  know  who  else  knew  it. 

Senator  Sarbanes.  When  was  it  done,  do  you  know? 

Mr.  Coleman.  The  search  warrant  was  executed,  it  is  my  mem- 
ory, July  21. 

Senator  SARBANES.  What  time  of  day  did  they  go  into  Hale's  of- 
fice and  take  out  the  records? 

Mr.  Coleman.  I  don't  remember,  sir.  It  seems  like  it  was  in  the 
morning,  but  I  don't  recall. 

Senator  Sarbanes.  It  was  in  the  daytime,  OK.  Now,  on  Septem- 
ber 20,  you  sent  a  letter  to  Michael  Johnson,  I  think  you  have  it 
there  in  your  packet. 

Mr.  Coleman.  It's  in  what's  been  handed  to  me? 

Senator  Sarbanes.  I  think  so. 

Mr.  Coleman.  I  sent  a  letter  when? 

Senator  Sarbanes.  September  20. 

Mr.  Coleman.  Yes,  sir. 

Senator  Sarbanes.  In  that  letter  you  said 

Mr.  Coleman.  Wait.  I  sent  a  letter  to  him,  OK,  September  20. 

Senator  Sarbanes.  Do  you  have  it? 

Mr.  Coleman.  Yes,  sir. 

Senator  Sarbanes.  "Dear  Michael" — on  September  20. 

Mr.  Coleman.  Yes,  sir. 

Senator  Sarbanes.  Now,  in  that  letter,  you  say  that  you  were 
seeking  proper  inducements  to  Mr.  Hale. 

Mr.  Coleman.  Yes,  sir. 

Senator  Sarbanes.  One  of  the  things  you  said  Mr.  Hale  would 
be  willing  to  do  was  to  participate  in  undercover  operations  to  de- 
velop additional  information;  is  that  correct? 

Mr.  Coleman.  I  state  that  I  made  it  known  that  Mr.  Hale  was 
willing  to  participate  in  undercover  operations  to  develop  addi- 
tional information  regarding  same,  and  I  think  that  had  been  made 
back  in  August  to  Mr.  Fletcher. 

Senator  Sarbanes.  You  thought  Mr.  Hale  could  be  an  undercover 
operative? 

Mr.  Coleman.  I  think  there  was  a  distinct  possibility  that  ex- 
isted back  early  on. 

Senator  Sarbanes.  When  the  FBI  previously  had  walked  into  his 
office  in  the  middle  of  the  day  sind  taken  out  documents? 

Mr.  Coleman.  Yes,  sir. 

Senator  SARBANES.  So  how  did  you  think  he  was  going  to  pull 
that  off? 

Mr.  Coleman.  Because  folks  were  still  talking  to  Mr.  Hale  and 
contacting  him  on  a  daily  basis  without  evidencing  any  knowledge 
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or  concern  that  they  were  aware  of  any  of  his  predicament  at  that 
point  in  time. 

Senator  Sarbanes.  Now,  this  letter  was  after  you  had  the  inter- 
view with  the  New  York  Times  reporter? 

Mr.  Coleman.  This  letter  was,  yes.  I  presume  it  was.  But  my 
original  offer  had  not  been.  I'm  not  that  far  out  in  left  field.  Sen- 
ator, that  I  would  suggest  that. 

Mr.  Ben-Veniste.  But  your  offer  was  part  of  the  package  of  mis- 
demeanor or  no  prosecution  at  all? 

Mr.  Coleman.  Well,  you  keep  talking  about  it  as  an  offer.  With 
Mr.  Jackson  or  Ms.  Casey  or  her  staff,  up  until  late  October,  we 
never  really  engaged  in  what  I  would  categorize  as  offers  of  plea 
negotiations.  We  had  discussions,  Mr.  Ben-Veniste,  and  I  don't 
know  how  long  you  all  want  to  whip  a  dead  horse  here  on  this,  but, 
you  know,  my  whole  process  was  to  attempt  to  negotiate  something 
for  my  client,  and  with  Ms.  Casey  and  her  office  it  was  not  so  much 
the  terms  as  to  what  one  might  do,  but  to  even  get  something 
started.  Now,  that  was  my  perception.  We  weren't  even  getting 
started  anjrwhere  on  it,  and  it  didn't  strike  me  as  reasonable  that 
given  the  situation  that  existed  at  that  point  in  time,  they  would 
not  even  want  to  talk  about  it  any  further. 

Senator  Sarbanes.  They  were  clear  in  letters  to  you,  Mr.  Cole- 
man, that  they  remain  interested  and  willing  to  obtain  any  and  all 
information  your  client  has  available.  This  is  a  letter  dated  Sep- 
tember 21  from  Paula  Casey  to  you.  Your  starting  position  was  so 
extreme  and  unreasonable  that  it  doesn't  seem  to  me  to  constitute 
any  basis  for  negotiation. 

In  the  end,  with  Mr.  Fiske,  you  pleaded  to  two  felony  counts. 
Now,  you  are  in  here  telling  us — look,  you  said  I  couldn't  get  any- 
thing working,  but  you  are  casting  doubts  on  the  judgment  of  the 
U.S.  Attome/s  Office  because  they  didn't  respond  to  a  position  you 
were  laying  down,  which,  sitting  here  and  looking  through  this  ma- 
terial seems  to  me  to  be  utterly  unreasonable  in  terms  of  creating 
any  realistic  context  in  which  a  negotiation  could  take  place. 

Mr.  Coleman.  Well,  realism  is  in  the  eye  of  the  beholder,  sir. 

Senator  Sarbanes.  That's  true,  that's  true,  no  question. 

Mr.  Coleman.  I  have  been  doing  this  for  a  number  of  years,  and 
as  I  told  Mr.  Ben-Veniste  in  my  deposition,  you  have  to  start  some- 
where, and  it's  easier  to  come  down  than  go  up.  It's  a  process. 

Mr.  Ben-Veniste.  Let  me  turn  to  the  issue  of  the  telephone  call 
that  you  placed  to  Mr.  Kennedy  in  Washington.  You  indicated  you 
had  two  purposes  for  that.  Mr.  Chairman,  I  will  stop  right  now  or 
continue  this  line  as  you  wish. 

The  Chairman.  I  am  going  to  permit  you  to  finish  this  line  be- 
cause you  are  entitled  to  examine  this.  You  should  do  that,  but  we 
will  not  go  over  once  again  the  negotiations  and  the  process,  et 
cetera.  That  has  been  explored  fully  and  I  think  the  record  amply 
demonstrates  that.  So  continue. 

Mr.  Ben-Veniste.  Now,  you  indicated  you  had  two  purposes  in 
the  call  to  Mr.  Kennedy.  One  was  whether  Mr.  Kennedy  was  aware 
of  the  situation,  and  you  wanted  to  make  him  aware  of  the  situa- 
tion that  your  client  was  in,  the  circumstances  he  was  in,  in  a  gen- 
eral sense,  facing  criminal  indictment  in  Little  Rock;  correct? 
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Mr.  Coleman.  Well,  that  came  out  in  the  conversation.  I  don't 
know  that  that  was  a  goal  or  objective  that  I  had  in  calling  him. 
It  was  the  content  of  one  of  the  conversations. 

Mr.  Ben-Veniste.  And,  indeed,  you  had  been  furnished  with  a 
draft  copy  of  a  proposed  indictment  against  Mr.  Hale,  had  you  not, 
by  Mr.  Fletcher  Jackson? 

Mr.  Coleman.  At  some  point  in  time  Fletcher  gave  me  a  draft 
of  a  proposed  indictment  that  he  was  going  to  present  against  Mr. 
Hale.  Originally  August  and  then  in  September. 

Mr.  Ben-Veniste.  So  he  gave  you  a  draft  in  August  and  another 
draft  in  September? 

Mr.  Coleman.  I  think  he  gave  me  a  couple  of  drafts. 

Mr.  Ben-Veniste.  In  your  conversation  with  Mr.  Kennedy,  you 
had  a  second  purpose,  and  that  was  to  put  some  information  in  the 
pipeline  and  see  whether  the  White  House  would  do  something 
foolish  with  it,  having  in  mind  what  had  been  in  the  newspapers 
about  the  Travel  Office;  correct? 

Mr.  Coleman.  Basically,  yes,  sir. 

Mr.  Ben-Veniste.  You  were  hoping  that  some  improper  contact 
would  be  made,  or  something  foolish,  as  you  put  it? 

Mr.  Coleman.  That  speaks  for  itself,  yes,  sir. 

Mr.  Ben-Veniste.  Let  me  ask  you  something  else,  sir.  Your  law 
partner,  Mr.  Skokos,  what  was  his  relationship  to  Mr.  Sheffield 
Nelson? 

Mr.  Coleman.  I  think  they  had  been  friends,  I  think  Ted  had 
been  Mr.  Nelson's  campaign  finance  chairman. 

Mr.  Ben-Veniste.  WTien  he  ran  against  Governor  Clinton? 

Mr.  Coleman.  When  he  ran  against  Governor  Clinton,  when  he 
ran  again  against  Governor  Tucker. 

Mr.  Ben-Veniste.  So 

Mr.  Coleman.  Mr.  Skokos  had  been  a  sizable  campaign  fund- 
raiser for  Governor  Tucker. 

Mr.  Ben-Veniste.  And  in  connection  with  the  hoped-for  faux  pas 
or  gaffe  by  the  White  House  that  you  put  into  the  line,  that  was 
the  second  of  your  objectives;  you  had  no  other  objective;  correct? 

Mr.  Coleman.  Other  than  as  I  stated  earlier,  it  was  my  habit  to 
talk  to  people  that  I  knew  to  be  represented  in  a  multiparty  situa- 
tion, and  I  think  I  contacted  some  other  attorneys  for  some  other 
people,  I  contacted  Sam  Heuer  for  Jim  McDougal,  I  talked  to  Bobby 
McDaniel  for  Susan  McDougal,  tried  to  get  hold  of  John  Haley, 
whom  I  knew  at  that  time  represented  Jim  Guy  Tucker. 

Mr.  Ben-Veniste.  Let  me  ask  you  this,  sir,  and  I  don't  mean  any 
disrespect  nor  do  I  draw  any  conclusions  from  this,  but  I  put  this 
out  to  you  because  it  has  been  speculated  upon,  that  a  contact  to 
the  White  House  may  have  been  a  suggestion  or  a  warning  that  if 
something  bad  happens  to  Mr.  Hale,  the  White  House  ought  to 
know  that  there  were  consequences  for  Mr.  Clinton.  From  your  tes- 
timony, I  take  it,  sir,  that  you  were  not  calling  to  secure  some  kind 
of  favorable  treatment  by  intercession  by  the  White  House. 

Mr.  Coleman.  I  had  no  expectation  that  that  would  occur.  In 
fact,  I  thought  it  would  be  just  the  opposite. 

Mr.  Ben-Veniste.  In  terms  of  what  occurred  in  this  matter,  the 
fact  that  Mr.  Hale  was  indeed  indicted  in  a  prompt  way,  as  we 
have  heard  from  the  SBA  officials  who  have  come  here  to  testify, 
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any  notion  of  the  White  House  being  intimidated  by  any  threats  or 
suggesting  that  they  would  do  something  improper  to  favor  Mr. 
Hale  because  of  fears  of  what  Mr.  Hale  might  say  was  essentially 
erased,  was  it  not,  by  the  return  of  that  indictment? 

Mr.  Coleman.  Well,  I  never  in  my  wildest  imagination  thought 
I  would  intimidate  anybody  at  the  White  House.  That  didn't  enter 
my  mind.  The  fact  that  Mr.  Hale  was  indicted  fairly  promptly  and 
that  other  indictments  were  promised  in  a  relatively  short  time  did 
not  change  any  of  my  original  assessments  of  the  fact  that  it  was 
possible  that  there  might  be  some  folks  that  wish  Mr.  Hale  to  be 
a  totally  discredited  felon  before  he  could  say  an3dhing  to  anybody. 

Mr.  Ben-Veniste.  Let  me  ask  you  about  the  misdemeanors^that 
were  provided  to  the  two  co-defendants  of  Mr.  Hale  during  their 
trial  on  felony  charges.  Who  made  the  determination  that  they 
were  to  be  given  misdemeanor  charges? 

The  Chairman.  Wait,  wait,  wait,  I  won't  even  let  you  answer 
that.  This  is  not  the  proper  person  to  ask  about  who  made  such  a 
determination  where  there's  a  prosecution  that  takes  place  by  the 
Independent  Counsel.  I  think  it  is  preposterous.  If  we  want  to  move 
these  hearings — and  I  am  going  to  say  it  with  respect  to  all  of 
them — I  am  going  to  limit  your  questions  now,  they  have  to  be  rel- 
evant and  certainly  not  repetitious.  That  does  not  mean  that  one 
cannot  examine  why  a  person  said  something  a  little  earlier  to  get 
the  full  extent.  I  want  to  be  fair,  but  that  is  absolutely  out  of  line. 

Now,  if  you  have  some  other  questions  that  are  relevant,  let's  get 
to  them. 

Mr.  Ben-Veniste.  All  I  was  trying  to — Mr.  Chairman 

The  Chairman.  I'm  not  even  going  to  ask  the  reason  for  it  be- 
cause it  seems  to  me,  Counselor,  very  obvious  that  this  is  not  the 
person  that  you  should  be  addressing  that  question  to. 

Mr.  Ben-Veniste.  He  represented  Mr.  Hale  at  the  time,  Mr. 
Chairman. 

The  Chairman.  He  had  nothing  to  do  with  two  other  people  who 
pled  to  misdemeanors.  Now  come  on. 

Mr.  Ben-Veniste.  Well,  it  wasn't  Ms.  Casey,  was  it,  who  made 
that  decision? 

The  Chairman.  He  doesn't  know.  When  Ms.  Casey  comes,  if  you 
want  to  ask  her,  you  can. 

Senator  Sarbanes.  No,  I  think  this  is — I  must  say  at  this  point, 
Mr.  Chairman,  I  think  it's  highly  relevant  as  to  whether  it  was  Ms. 
Casey,  because  Mr.  Coleman  has  cast  a  lot  of  aspersions  here  about 
Ms.  Casey.  Was  it  Ms.  Casey? 

Mr.  Coleman.  I  haven't  cast  any  aspersions.  I  have  come  in  here 
to  tell  you  a  fact,  and  the  fact  is  I  tried  to  negotiate  an  arrange- 
ment. I  got  a  chilly  reception.  I  drew  some  perceived  conclusions 
about  that  reception  I  received.  You  may  draw  differently,  I  don't 
know.  I  presume  you  would.  I  have  not  come  in  here  to  cast  any 
aspersions  on  Paula  Casey. 

Senator  Sarbanes.  The  conclusions  you  drew  cast  aspersions, 
and  the  point  I  made  earlier  is  eventually  you  signed  a  plea  agree- 
ment for  a  two-felony  count  with  the  Independent  Counsel 

Mr.  Coleman.  The  record  speaks  for  itself. 

Senator  Sarbanes.  — which  I  think  clearly  demonstrates  that  the 
position  you  were  advancing  early  on  in  your  dealings  with  the 
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U.S.  Attorney's  Office  in  Little  Rock  were  unreasonable,  they  were 
beyond  any  reasonable  framework  to  try  to  work  out 

Mr.  Coleman.  Senator,  it's  not  uncommon 

The  Chairman.  Wait,  I  am  going  to  ask  you  to  stop.  Let  me  say 
this.  As  it  relates  to  my  colleagues,  I  have  extended,  and  will  con- 
tinue to,  the  greatest  latitude  because  I  believe  they  should  be  per- 
mitted to  say  whatever  they  want  to  say,  just  about,  because  this 
is  their  venue  and  they  are  all  equal.  But  I  would  ask  my  friend, 
please,  that  is  at  least  the  third  time  that  we  have  gone  over  what 
Mr.  Hale  eventually  pled  to  and  what  position,  in  the  attempt  to 
bargain,  his  counsel,  Mr.  Coleman,  started  with. 

We  understand  that,  and  I  understand  well  your  feeling  that  if 
he  pled  guilty  to  two  felonies,  it  was  unreasonable  to  ask  for  a  mis- 
demeanor. It  is  in  the  record.  Please,  if  we  are  going  to  move  for- 
ward, we  have  a  lot  of  work  to  do,  let's  not  review  it  over  and  over. 

Senator  Sarbanes. 

Mr.  Ben-Veniste.  If  I  may,  Mr.  Chairman,  with  respect  to 

The  Chairman.  I  am  going  to  set  a  time  limit  soon  on  relevant 
questions  that  you  may  ask  this  witness,  and  then  if  it  goes  beyond 
that,  we  are  going  to  bring  on  the  next  panel. 

Senator  Sarbanes.  Mr.  Chairman,  I  think  we  ought  to  get  a 
chance  to  develop  whatever  relevant  questions 

The  Chairman.  You  have  had  a  very  long  opportunity,  and  your 
time  is  up — indeed,  just  a  lot  of  wasted  time.  Having  said  that,  if 
we  have  relevant  questions,  let's  get  them  out. 

Mr.  Ben-Veniste.  I  would  like  you  to  comment  on  the  testimony 
of  Mr.  Irvin  Nathan,  who  is  the  Deputy  to  Philip  He3miann. 

The  Chairman.  Now  look.  Please,  let's  provide  at  least  a  format 
for  asking  questions.  If  you  have  testimony  before  you  by  a  particu- 
lar individual  and  you  want  the  witness  to  comment  on  it,  let's  at 
least  identify  it,  provide  it  to  him,  or  if  it's  in  his  packet,  point  him 
to  it  and  then  let's  start  the  procedure.  This  has  broken  down. 

Senator  Sarbanes.  Mr.  Chairman,  we  will  withhold  the  question 
until  Mr.  Coleman  has  a  copy  of  the  deposition. 

The  Chairman.  And  that's  only  reasonable.  When  counsel  says  I 
would  like  you  to  comment  on  the  testimony  of  somebody  and  he 
has  not  seen  it,  does  not  know  where  it  is,  it  is  not  before  him,  that 
is  unfair.  You  are  too  skilled  a  lawyer  to  do  this.  If  you  are  doing 
it  intentionally  to  see  how  far  you  can  move  the  Chair,  well,  you 
are  going  to  find  out.  We  are  reaching  the  outer  limits  of  what  I 
will  provide  an  opportunity  for  you  to  do.  Now,  let's  provide  him 
with  the  information  and  address  the  question  properly. 

Mr.  Ben-Veniste.  It  will  take  us  a  moment,  Mr.  Chairman,  to 
find  it,  provide  it  to  him.  Why  don't  we  put  it  on  the  Elmo,  we  can 
all  read  it  together.  We  have  only  one  copy. 

The  Chairman.  OK.  We'll  take  the  time 

Senator  SARBANES.  We'll  make  a  copy  of  it  and  come  back  to  it. 

Mr.  Coleman.  Could  I  take  a  short  break? 

The  Chairman.  We'll  take  a  5-minute  recess. 

[Recess.] 

The  Chairman.  Mr.  Ben-Veniste,  you  were  going  to  pursue  a 
line.  I  think  the  witness  has  been  provided  with  the  documents 
that  you  want  to  speak  to  him  about,  so  why  don't  you  proceed. 


805 

Senator  Sarbanes.  Mr.  Coleman,  you  have  that  Nathan  deposi- 
tion in  front  of  you. 

Mr.  Coleman.  Sir,  I  have  a  one-page 

Senator  Sarbanes.  Page  105. 

Mr.  Coleman.  Yes,  sir,  and  6,  7,  8,  and  9. 

Senator  Sarbanes.  Mr.  Nathan  said  in  his  deposition: 

I  thought  that  what  the  U.S.  Attorney's  Office  was  doing,  as  I  understood  it,  was 
quite  appropriate,  that  there  was  no  sense  in  bu)ang  a  pig  in  a  poke 

Mr.  Coleman.  Where  are  we?  I  don't  know  where  we  are  here. 

Senator  Sarbanes.  We  are  on  page  105,  deposition  of  Irvin  B. 
Nathan,  Deputy  to  Phil  Heymann,  Deputy  Attorney  General. 

Mr.  Coleman.  I  don't  know  the  man,  don't  know  who  he  is,  or 
what  he  does. 

Senator  Sarbanes.  I  am  just  putting  that  in  the  record  and  in- 
forming you  in  the  process.  He  said,  and  I  now  am  quoting  from 
the  deposition  right  there  beginning  on  page  105: 

I  thought  that  what  the  U.S.  Attorney's  Office  was  doing,  as  I  understood  it,  was 
quite  appropriate,  that  there  was  no  sense  in  bu3ring  a  pig  in  a  poke,  that  if  you 
wanted  to  make  a  proffer  up  front,  they  could  then  deal  with  it.  And  in  any  event, 
as  I  understood  the  facts,  the  SBA  allegations  against  Judge  Hale  were  unrelated 
to  this  proffer  and  the  U.S.  Attorney's  Office  believed  it  had  a  very  strong  case 
against  Judge  Hale  on  that  issue,  and  I  thought  they  were  well  within  their  rights 
to  be  insisting  on  a  felony  plea  to  that  matter. 

Now,  if  you  turn  to  the  deposition  of  George  Carver,  Jr.,  which 
I  think  you  have  there. 

Mr.  Coleman.  Well,  I  have  one  sheet  that  has  pages  128,  129, 
130,  131. 

Senator  Sarbanes.  That's  right.  If  you  go  over  to  the  beginning 
of  the  second  column,  where  Carver  says  beginning  on  line  7: 

Step  one  in  the  process  is  Hale  proffers  and  he  proffers  with  us  leaving  us  free 
to  use  the  fruits  but  not  necessarily  the  admissions,  and  that's  pretty  fiandamental 
in  dealing  with  someone  who  is  trying  to  negotiate  a  disposition  less  than  what  you 
mean,  go  into  court  or  think  you  can  go  into  court  and  prove.  So  to  the  extent  they 
were  insisting  on  a  comprehensive  proffer  from  Hale,  that  was  exactly  the  right 
thing  to  do. 

Are  the  conclusions  you  drew  about  the  conduct  of  the  U.S.  At- 
torney affected  at  all  by  the  two  judgments  of  these  career  people? 

Mr.  Coleman.  This  doesn't  mean  anything  to  me,  sir. 

Senator  Sarbanes.  All  right,  thank  you. 

Mr.  Ben-Veniste.  We  are  going  to  have  Webster  Hubbell  testify 
next  here.  There  are  records  that  reflect  that  during  the  summer 
of  1993,  you  had  certain  telephone  conversations  reflected  by  the 
telephone  records  with  Webster  Hubbell.  You  knew  Mr.  Hubbell? 

Mr.  Coleman.  Yes,  sir. 

Mr.  Ben-Veniste.  Would  you  tell  us,  please,  whether  any  of  the 
conversations  that  you  had  with  Mr.  Hubbell  dealt  in  any  way, 
shape  or  form  with  Mr.  Hale  or  your  representation  of  Mr.  Hale  or 
the  matters  about  which  you've  testified  here  today? 

Mr.  Coleman.  Had  nothing  to  do  with  Mr.  Hale  or  any  of  this. 
It  was  on  a  totally  separate,  unrelated  matter. 

Mr.  Ben-Veniste.  What  were  you  calling  Mr.  Hubbell  about? 

Mr.  Coleman.  That  other  matter. 

Mr.  Ben-Veniste.  Can  you  be  more  specific? 
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Mr.  Coleman.  Well,  I  had  another  case  that  was  being  pros- 
ecuted out  of — I  think  I've  used  the  term  Big  Justice  up  here  in 
Washington,  and  I  had  called  Mr.  Hubbell  on  that  matter. 

Mr.  Ben-Veniste.  For  what  purpose? 

Mr.  Coleman.  The  purpose  was  there  was  another  attorney  up 
here  handling  the  matter,  there  were  a  group  of  lawyers  and  inves- 
tigation targets  in  Little  Rock  that  couldn't  get  along  with  this 
fella,  and  I  was  sort  of  elected  by  default  to  call  Webb  Hubbell  and 
ask  him  if  there  was  somebody  else  that  could  take  a  look  at  the 
case  up  here.  I  don't  think  I  am  the  only  one  that  called  him  out 
of  that  group,  though.  I  think  there  were  some  others  that  called 
him  also. 

Mr.  Ben-Veniste.  On  how  many  occasions  did  you  place  calls  to 
him? 

Mr.  Coleman.  Sir,  we  had  two  conversations,  and  I  can't  tell  you 
how  many  telephone  calls  because  you  folks  up  here  are  awful 
busy.  It's  hard  to  get  hold  of  you. 

Mr.  Ben-Veniste.  So  you  played  some  telephone  tag,  leaving 
messages  back  and  forth  before  you  hooked  up  and  had  the  two 
conversations  that  you  recall  having  with  Mr.  Hubbell? 

Mr.  Coleman.  Yes,  sir. 

Mr.  Ben-Veniste.  Those  conversations  were  on  a  subject  com- 
pletely apart  from  Mr.  Hale? 

Mr.  Coleman.  Had  nothing  to  do  with  Mr.  Hale  whatsoever.  It 
was  another  case  that  had  commenced  many  months  prior  to  my 
knowing  David  Hale  had  a  problem. 

Mr.  Ben-Veniste.  Did  Mr.  Hubbell  provide  any  assistance  to  you 
in  connection  with  that  case? 

Mr.  Coleman.  None  that  I  know  of. 

Mr.  Ben-Veniste.  I  have  nothing  further. 

The  Chairman.  Mr.  Coleman,  thank  you  very  much. 

We'll  call  our  next  panel,  Mr.  Hubbell. 

Mr.  Coleman.  Could  I  ask,  do  you  all  want  this  stuff  back  or  do 
I  take  it  with  me? 

The  Chairman.  If  you  want  to  keep  it 

Mr.  Coleman.  Souvenir. 

The  Chairman.  You  can  keep  it  as  a  souvenir. 

Thank  you,  Mr.  Coleman.  Appreciate  you  coming  in. 

Mr.  Hubbell,  will  you  continue  to  stand  for  the  purpose  of  taking 
the  oath. 

[Whereupon,  Webster  Hubbell  was  called  as  a  witness  and,  hav- 
ing first  been  duly  sworn,  was  examined  and  testified  as  follows:] 

The  Chairman.  Thank  you. 

Mr.  Hubbell,  you  have  been  here  a  number  of  times  so  I  don't 
know  if  you  do  have  an  opening  statement  or  comment  but  we  are 
certainly  pleased  to  take  it  if  you  do. 

SWORN  TESTIMONY  OF  WEBSTER  HUBBELL 

FORMER  ASSOCLVTE  ATTORNEY  GENERAL 

U.S.  DEPARTMENT  OF  JUSTICE 

Mr.  Hubbell.  Thank  you,  Mr.  Chairman.  I  have  no  opening 
statement. 
The  Chairman.  Mr.  Chertoff. 
Mr.  Chertoff.  Thank  you,  Mr.  Chairman. 
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Mr.  Hubbell,  I  want  to  direct  your  attention  back  to  the  period 
of  time  when  the  Rose  Law  Firm  was  hired  by  the  RTC  to  handle 
a  matter  against  an  accounting  firm  by  the  name  of  Frost.  Do  you 
remember  that? 

Mr.  Hubbell.  Yes,  I  do. 

Mr.  Chertoff.  Were  you  managing  partner  of  the  firm  at  that 
time? 

Mr.  Hubbell.  I  beUeve  Mr.  Kennedy  had  become  managing  part- 
ner in  1989.  It  may  have  been  right  during  the  transition  but  it 
was  close. 

Mr.  Chertoff.  You  had  been  managing  partner? 

Mr.  Hubbell.  Yes. 

Mr.  Chertoff.  The  case  came  in  to  you? 

Mr.  Hubbell.  The  case  came  in  to  Mr.  Donovan  and  myself,  yes. 

Mr.  Chertoff.  What  was  Mr.  Donovan's  position  in  the  firm? 

Mr.  Hubbell.  I  believe  at  that  time  he  was  an  associate  in  the 
litigation  section.  He  might  have  just  made  partner  but  I  don't  be- 
lieve so. 

Mr.  Chertoff.  Who  called  you  to  offer  you  the  case? 

Mr.  Hubbell.  I  believe  Ms.  Breslaw.  I'm  not  sure  whether  it  was 
a  call  or  Ms.  Breslaw  was  there  on  another  matter.  Corning  Bank 
case,  and  the  subject  came  up. 

Mr.  Chertoff.  They  suggested  that  the  RTC  would  retain  your 
firm  to  handle  the  matter  against  Frost? 

Mr.  Hubbell.  Yes. 

Mr.  Chertoff.  Had  you  heard  of  the  Frost  accounting  firm  at 
that  time? 

Mr.  Hubbell.  Yes,  we  had. 

Mr.  Chertoff.  How  had  you  heard  of  them? 

Mr.  Hubbell.  They  were  a  rather  large  firm  in  Little  Rock,  and 
our  firm  had  had  dealings  with  the  Frost  firm.  I  had  friends  who 
at  one  time  worked  in  the  Frost  accounting  firm,  so  I  knew  the 
firm,  yes. 

Mr.  Chertoff.  Did  you  accept  the  matter  on  the  spot? 

Mr.  Hubbell.  No,  we  did  not. 

Mr.  Chertoff.  Did  you  decide  you  were  going  to  think  about  ac- 
cepting the  matter? 

Mr.  Hubbell.  We  had  to  do  a  conflicts  check. 

Mr.  Chertoff.  Now,  a  conflicts  check  is  a  check  that  is  made 
within  the  law  firm  to  determine  whether  there  is  an  ethical  con- 
flict of  interest  that  prohibits  an  attorney  from  taking  on  a  matter; 
is  that  correct? 

Mr.  Hubbell.  Yes,  and  in  addition,  because  it  involved  an  ac- 
counting firm,  we  would  have  to — and  a  malpractice  claim  against 
an  accounting  firm,  it  involved  issues  other  than  conflicts  as  well, 
Mike. 

Mr.  Chertoff.  At  that  time  in  your  firm — ^this  is  in  the  late 
1980's.  I  guess  it's  before  you  had  a  computer  database  that  could 
search  the  files;  right? 

Mr.  Hubbell.  We  had  a  computer  but  I  don't  believe  we  had  any 
kind  of  capabilities  of  doing  any  kind  of  computer  conflicts  check. 

Mr.  Chertoff.  But  what  you  would  do  is  you  would  circulate 
around  the  firm  in  some  form  of  a  memo  the  proposed  new  matter 
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to  determine  whether  anybody  had  represented  anybody  involved 
in  the  transaction;  correct? 

Mr.  HUBBELL.  That's  correct. 

Mr.  Chertoff.  Because  you  would  then  want  to  check  further 
with  any  of  the  partners  involved  in  the  transaction  to  see  if  there 
was  a  conflict;  is  that  correct? 

Mr.  HuBBELL.  In  this  case,  yes. 

Mr.  Chertoff.  Now,  you  understood  in  this  case,  although  you 
would  be  retained  by  the  RTC,  you  were  going  to  be  retained  really 
to  be  the  successor  to  claims  that  Madison  Guaranty  Bank  alleg- 
edly had  against  the  Frost  accounting  firm;  correct? 

Mr.  HuBBELL.  My  understanding — and  it  was  the  FDIC,  I  be- 
lieve, Mike,  at  that  time  as  opposed  to  the  RTC 

Mr.  Chertoff.  Right,  FDIC. 

Mr.  HuBBELL.  — was  that  the  case  had  already  been  filed  and 
had  been  filed  by  the  institution  before  the  FDIC  had  become  con- 
servator, and  it  was  pending  in  Pulaski  County  Circuit  Court  and 
that  it  was,  to  some  extent,  an  inherited  case,  yes. 

Mr.  Chertoff.  So  you  understood  that  the  gist  of  the  case,  the 
transactions  involved,  would  have  to  do  with  the  manner  in  which 
the  Frost  accounting  firm  had  handled  its  accounting  and  auditing 
work  with  respect  to  Madison  Guaranty  and  its  subsidiaries;  right? 

Mr.  HuBBELL.  That's  correct. 

Mr.  Chertoff.  You  knew  one  of  the  subsidiaries  of  Madison 
Guaranty  was  a  company  called  Madison  Financial,  which  was  in 
the  business  of  acquiring  property;  correct? 

Mr.  Hubbell.  That  is  correct. 

Mr.  Chertoff.  Quite  naturally  I  assume  one  of  the  first  things 
you  wanted  to  do  in  performing  your  conflicts  check  was  to  deter- 
mine whether,  in  fact,  the  firm  had  ever  represented  Frost;  right? 

Mr.  Hubbell.  I'm  sure  that  that  was  part  of  the  work  that  we 
had  done.  We  had  already  done,  Mike,  a  conflicts  check  on  the  in- 
stitution of  Madison  in  the  fall  of  1988. 

Mr.  Chertoff.  Why  had  you  done  that? 

Mr.  Hubbell.  We  had  been  asked  by  the  FDIC — whether  our 
firm  could  handle  the  representation  of  the  FDIC  of  Madison  when 
they  took  over  that  institution  along  with  other  institutions. 

Mr.  Chertoff.  So  when  you  were  approached  in  terms  of  han- 
dling the  case  against  Frost,  you  had,  in  addition  to  your  conflicts 
check  with  respect  to  that  matter,  an  earlier  conflicts  check  regard- 
ing your  work  for  Madison;  right? 

Mr.  Hubbell.  That  is  correct. 

Mr.  Chertoff.  I  assume  that  in  the  course  of  doing  those  con- 
flicts checks,  you  circulated  around  the  firm  in  the  normal  manner 
a  request  for  anybody  who  had  handled  Madison  matters  to  come 
forward  and  notify  you  about  that;  correct? 

Mr.  Hubbell.  OK.  I  know  that  in  connection  with  the  Frost  liti- 
gation, we  sent  around  a  memo  like  that.  I  don't  remember  specifi- 
cally, and  I  haven't  had  an  opportunity  to  look  at  the  firm's  record, 
exactly  how  the  partner  in  charge  of  the  earlier  inquiry  had  han- 
dled the  conflicts  check  for  Madison  and  the  other  institutions.  We 
were — I  think  the  term  was  called  back  then  by  the  FDIC  "bidding" 
on  the  business. 
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Mr.  Chertoff.  Who  was  the  partner  in  charge  of  the  earlier 
matter? 

Mr.  HuBBELL.  Vincent  Foster. 

Mr.  Chertoff.  And  this  matter  came  in  to  you;  right? 

Mr.  HuBBELL.  Yes,  Mr.  Donovan  and  myself. 

Mr.  Chertoff.  Were  you  going  to  be  the  partner  in  charge  of 
this  matter? 

Mr.  HUBBELL.  That's  what  was  proposed,  yes. 

Mr.  Chertoff.  Were  you  aware  of  the  fact  at  the  time  you  ac- 
cepted this  engagement — and  I  take  it  you  eventually  did  accept 
the  engagement;  correct? 

Mr.  HuBBELL.  Yes,  we  did. 

Mr.  Chertoff.  You  were  aware  of  the  fact  that  the  firm  had 
done  work  for  Madison  Guaranty  or  its  subsidiaries;  correct? 

Mr.  HuBBELL.  Yes,  I  was. 

Mr.  Chertoff.  Did  you  disclose  that  fact  to  Ms.  Breslaw? 

Mr.  HUBBELL.  I  did. 

Mr.  Chertoff.  You  did? 

Mr.  Hubbell.  I  did. 

Mr.  Chertoff.  Did  you  tell  Ms.  Breslaw,  for  example,  that  the 
Rose  Law  Firm  had  represented  the  Madison  Guaranty  Savings  in 
connection  with  the  acquisition  of  some  property  in  1985  and  1986 
known  as  the  Arkansas  Industrial  Development  Corporation  prop- 
erty? 

Mr.  Hubbell.  No,  I'm  sure  I  did  not  in  that  specifics. 

Mr.  Chertoff.  Did  you  notify  Ms.  Breslaw  that,  in  fact,  the  law 
firm  had  represented  the  Madison  Guaranty  Savings  in  trying  to 
obtain  approval  from  Beverly  Bassett-Schaiffer  in  order  to  issue 
preferred  stock  to  raise  the  capital  levels  in  the  bank? 

Mr.  Hubbell.  No,  I  did  not. 

Mr.  Chertoff.  Did  you  indicate  that  in  connection  with  this  very 
same  property,  this  Industrial  Development  Corporation  property 
acquisition,  that  the  Rose  Law  Firm  had  given  regulatory  advice  to 
Madison  Guaranty  concerning  certain  regulations  that  governed 
water  utilities  and  sewer  utilities? 

Mr.  Hubbell.  No,  I'm  sure  I  did  not. 

Mr.  Chertoff.  What  is  it  exactly  you  told  Ms.  Breslaw  about  the 
nature  of  your  previous  representation  of  Madison? 

Mr.  Hubbell.  As  far  as  telling  Ms.  Breslaw,  I  believe  the  words 
were  something  to  the  effect  that  we  didn't  have  any  conflicts,  we 
could  take  it  on.  There  had  been  three  matters  that  I  had  specifi- 
cally addressed — and  this  may  have  been  less  than  a  30-second 
conversation — the  primary  one  being  whether  the  firm  would  take 
on  the  litigation  against  Frost  since  we  had  other  clients  who  were 
still  being  audited  by  Frost  &  Company. 

Mr.  Chertoff.  So  in  this  30-second  conversation,  you  said  that 
the  firm  had  taken  on  three  matters  for  Madison 

Mr.  Hubbell.  No,  no,  I  didn't  say  that,  Mike. 

Mr.  Chertoff.  What  did  you  say  in  the  30-second  conversation? 

Mr.  Hubbell.  Mike,  I'm  trjdng  to  remember.  What  I'm  trying  to 
say,  in  a  very  short  context,  was  that  in  my  mind,  there  were  three 
issues.  One  was  my  father-in-law,  one  was  prior  work  for  Madison 
and  the  primary  one  being  the  Frost  issue  itself.  I  knew  that  there 
had  been  a  more  complete  disclosure  concerning  our  representation 
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of  Madison  to  the  FDIC.  I  probably  improperly  assumed  that  she 
knew  about  that. 

Mr.  Chertoff.  What  did  you  tell  Ms.  Breslaw? 

Mr.  HUBBELL.  I  told  her  that  we  did  not  have  any  conflicts. 

Mr.  Chertoff.  Did  you  tell  her  that  there  had  been  earlier  rep- 
resentations of  Madison  by  the  Rose  Law  Firm? 

Mr.  Hubbell.  Yes. 

Mr.  Chertoff.  Did  you  describe  them? 

Mr.  Hubbell.  I  think  I  said  we  had  done  some  minor  lending 
work  for  Madison  back  in  the  early  1980's. 

Mr.  Chertoff.  What  does  "minor  lending  work"  mean? 

Mr.  Hubbell.  There  would  be  some  loans  that  we  would  have 
been  counsel  to  Madison  on. 

Mr.  Chertoff.  You  mean  collecting  loans? 

Mr.  Hubbell.  No,  no,  I  meant  like  closing  loans. 

Mr.  Chertoff.  Did  she  ask  you  for  any  details  about  that? 

Mr.  Hubbell.  No. 

Mr.  Chertoff.  Now,  did  you  refer  her  to  some  prior  conversation 
that  someone  from  the  firm  had  had  about  what  these  transactions 
were? 

Mr.  Hubbell.  No,  I  did  not. 

Mr.  Chertoff.  Did  you  yourself  give  consideration  to  whether 
these  transactions  were  conflicts? 

Mr.  Hubbell.  I  looked  at  it  in  the  context  of  the  Frost  litigation 
and  whether  there  would  be  a  conflict,  and  I  did  not  see  a  conflict 
as  to  the  prior  representation  since  we  were,  to  some  extent,  stand- 
ing in  the  shoes  of  the  institution. 

Mr.  Chertoff.  Well,  let's  get  into  the  nature  of  the  prior  rep- 
resentations and  analyze  that  for  a  second.  Were  you  familiar  with 
the  fact  that  in  1986,  the  Federal  Home  Loan  Bank  Board,  which 
was  reviewing  Madison  Guaranty,  had  described  the  acquisition  of 
this  Industrial  Development  Corporation  property  as  a  fictitious — 
involving  a  fictitious  sale? 

Mr.  Hubbell.  Was  I  aware  in  1986  at  the  time  I  was  talking  to 
April? 

Mr.  Chertoff.  Yes,  in  1989. 

Mr.  Hubbell.  No,  I  was  not  aware  of  that  in  1989. 

Mr.  Chertoff.  Were  you  aware  of  the  fact  that  the  firm  had  rep- 
resented Madison  Guaranty  in  connection  with  that  acquisition? 

Mr.  Hubbell.  Yes,  I  was.  I  don't  know  that  I  had  remembered 
it  in  1989,  but  I  do — I  was  aware  of  it. 

Mr.  Chertoff.  Now,  the  way  that  deal  worked  back  in  1986 
was — and  this  is  why  it  was  described  as  a  fictitious  sale  and  I 
want  to  know  what  you  knew  about  it  at  the  time — was  that  there 
were  two — there  was  a  large  tract  of  property  that  had  a  value  that 
exceeded  what  the  bank  was  allowed  under  law  to  acquire  as  spec- 
ulative real  estate.  Do  you  remember  that? 

Mr.  Hubbell.  I  remember  that  initially  Madison  was  going  to  ac- 
quire it  all  and  then  the  transaction  changed  to  where  my  father- 
in-law  acquired  part  of  it  and  Madison  acquired  part  of  it.  I  was 
not  a  party  to  the  representation  of  Madison  and  my  father-in-law 
in  that  acquisition,  but  I  was  aware  of  it  generally. 

Mr.  Chertoff.  Who  was  party?  Who  from  the  law  firm  handled 
that  transaction? 
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Mr.  HUBBELL.  I  believe  Mr.  Thrash,  Tommy  Thrash. 

Mr.  Chertoff.  Is  he  a  partner? 

Mr.  HuBBELL.  Yes. 

Mr.  Chertoff.  Who  else  was  involved? 

Mr.  HUBBELL.  I  really  don't  know.  I  think  it  was  just  Mr.  Thrash, 
but  it  would  have  been  somebody  else  in  the  commercial  section. 

Mr.  Chertoff.  Well,  I  think  you  have  before  you,  and  if  you 
don't,  we  will  provide  it  to  you.  There's  a  copy  of  an  invoice  from 
the  Rose  Law  Firm  dated  January  30,  1986,  for  legal  services  ren- 
dered through  January  30,  1986,  describing  IDC,  contract  for  sale, 
telephone  conference  with  Seth  Ward,  a  whole  series  of  other  items 
relating  to  some  disposition  of  this  property.  Do  you  have  this  in 
front  of  you? 

Mr.  HuBBELL.  Yes. 

Mr.  Chertoff.  This  indicates  that  a  number  of  lawyers  from  the 
firm  handled  the  transaction,  including  H.R.  Clinton.  Do  you  recog- 
nize this  bill? 

Mr.  HUBBELL.  Yes,  I  have  seen  it  in  the  last  2  years  a  lot. 

Mr.  Chertoff.  Is  this  a  standard  bill  from  the  Rose  Law  Firm? 

Mr.  HUBBELL.  It  is  one  of  the  type — forms  of  bills  we  sent,  cer- 
tainly one  back  then. 

Mr.  Chertoff.  Was  it  your  practice  at  the  firm  to  send  bills  that 
would  describe  the  matters  that  were  worked  on  for  a  particular 
client  and  the  lawyers  who  worked  on  those  matters? 

Mr.  HuBBELL.  Yes,  normally.  It  really  depended  on  what  the  cli- 
ents' requests  were  and  demands,  but  this  is  a  standard  bill. 

Mr.  Chertoff.  Would  you  agree  with  me  that  this  bill  indicates 
Hillary  Clinton  was  involved  in  rendering  legal  services  in  connec- 
tion with  this  matter? 

Mr.  HuBBELL.  Yes. 

Mr.  Chertoff.  Do  you  know  what  those  services  were  in  connec- 
tion with  this  matter? 

Mr.  HuBBELL.  No,  I  do  not.  I  would  not  think  she  would  have 
been  involved  in  the  acquisition  of  the  property  because  that  was 
a  commercial  matter  and  that  was  not  her  area  of  expertise,  but 
I  don't  know  for  sure. 

Mr.  Chertoff.  Do  you  know  whether  she  was  the  lead  partner 
in  handling  matters  with  respect  to  Madison? 

Mr.  HuBBELL.  She  was  the  billing  partner  with  regard  to  Madi- 
son, so  she  would  have  been  in  charge  of  sending  and  preparing 
bills,  yes. 

Mr.  Chertoff.  Was  she  one  of  the  lawyers  who  brought  the  mat- 
ter— the  Madison  representation  into  the  firm? 

Mr.  Hubbell.  Yes,  she  was  one  of  the  lawyers. 

Mr.  Chertoff.  Was  that  because  of  a  request  that  John  Latham, 
who  was  a  senior  officer  at  Madison  Guaranty,  had  made? 

Mr.  Hubbell.  That  she  be  one  of 

Mr.  Chertoff.  Yes. 

Mr.  Hubbell.  I  didn't  understand  it  that  way.  I  just  don't  know 
what  Mr.  Latham  would  have  said. 

Mr.  Chertoff.  What  about  Mr.  McDougal,  was  he  the  cause  of 
Mrs.  Clinton  being  one  of  the  people  solicited  from  this? 
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Mr.  HUBBELL.  Mike,  I  don't  know  from  that  end.  I  know  what  I 
knew  from  my  end  but  I  don't  know  what  Mr.  McDougal  and  Mr. 
Latham  would  have  said. 

Mr.  Chertoff.  So  all  you  knew  was  that  she  was  one  of  the  at- 
torneys responsible  for  bringing  it  in  but  you  don't  know  exactly 
how  it  came  to  be? 

Mr.  HuBBELL.  That's  correct. 

Mr.  Chertoff.  Did  you  understand  that  in  the  course  of  the  liti- 
gation against  Frost  for  malfeasance  in  their  auditing  and  account- 
ing work,  a  fairly  standard  defense  by  the  accounting  firm  is  to 
point  at  the  management  of  the  bank  and  say  hey,  whatever  we  did 
didn't  matter;  these  guys  were  crooks? 

Mr.  HuBBELL.  I  have  learned  that,  yes. 

Mr.  Chertoff.  That's  a  pretty  routine  savings  and  loan  litigation 
issue? 

Mr.  Hubbell.  Proximate  cause  issue  in  any  kind  of  attorney  or 
accountant  malpractice  is  a  proximate  cause  defense  that  we  were 
not  the  cause  of  the  problems,  somebody  else  was. 

Mr.  Chertoff.  And  would  you  agree  with  me,  therefore,  that  it 
would  be  relevant  and  likely  to  come  up  in  a  litigation  like  this, 
in  a  dispute  between  an  accounting  firm  and  a  savings  and  loan, 
if  the  accounting  firm  pointed  to  particular  transactions  and  indi- 
cated that  the  transactions  were  fraudulent,  that  would  likely  be 
a  subject  that  would  come  up  in  a  case? 

Mr.  Hubbell.  It  would  be  relevant  if  that  loan  was  going  to  be 
one  of  the  loans  used  to  try  to  obtain  damages,  yes. 

Mr.  Chertoff.  Getting  back  to  this  particular  transaction  involv- 
ing the  Industrial  Development  Corporation,  I  think  you  have  indi- 
cated to  us  that  originally  Madison  was  going  to  buy  the  whole 
property  and  then  it  was  divided  in  two  and  your  father-in-law 
took  part  and  Madison  took  the  rest. 

Mr.  Hubbell.  That's  my  understanding,  yes. 

Mr.  Chertoff.  Am  I  correct  that  the  reason  for  that  is  the  bank 
examiners  eventually  determined  Madison  was  prohibited  by  regu- 
lation and  law  from  investing  that  much  money  in  a  single  piece 
of  property? 

Mr.  Hubbell.  I  have  grown  to  understand  that.  I  am  not  a  com- 
mercial lawyer.  That's  what  I  heard.  But  I  don't  know  if  that's  true 
or  not. 

Mr.  Chertoff.  In  fairness  to  you,  Mr.  Hubbell,  you  are  not  on 
the  bill  that  we  have  just  described,  January  30,  1986.  You  were 
not.  We  have  to  get  that  on  the  record. 

Mr.  Hubbell.  That's  correct. 

Mr.  Chertoff.  Now,  the  way  this  transaction  was  set  up  with 
your  father-in-law,  didn't  Madison  Guaranty  lend  him  all  of  the 
money  in  order  to  make  that  purchase  of  the  part  of  the  property 
that  was  going  to  him? 

Mr.  Hubbell.  That  is  my  understanding. 

Mr.  Chertoff.  That  was  a  non-recourse  loan? 

Mr.  Hubbell.  That  is  my  understanding. 

Mr.  Chertoff.  What  that  means  is  if  you  default  on  the  loan, 
the  bank  doesn't  go  after  you  personally,  they  just  take  the  prop- 
erty and  they  have  to  settle  for  whatever  the  property  is  worth? 

Mr.  Hubbell.  They  can. 
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Mr.  Chertoff.  And  was  it  also  part  of  this  transaction  that  Mr. 
Ward — that  the  bank  had  an  option  to  purchase  the  property  back 
from  Mr.  Ward? 

Mr.  HuBBELL.  That  is  my  understanding. 

Mr.  Chertoff.  Was  it  also  part  of  the  transaction  that  the  bank 
would  pay  certain  commissions  to  Mr.  Ward  and  any  associated  ex- 
penses with  the  transaction? 

Mr.  HuBBELL.  That  was  the  position  my  father-in-law  took  in  the 
litigation  with  Madison,  yes. 

Mr.  Chertoff.  Let  me  break  it  down.  Was  it  your  understanding 
that  as  part  of  the  transaction,  putting  aside  commissions,  that  at 
the  very  least  Mr.  Ward  would  be  reimbursed  for  any  associated 
expenses  out  of  the  purchase? 

Mr.  Hubbell.  Yes.  That's  what  his  position  was,  yes. 

Mr.  Chertoff.  Now,  did,  in  fact,  your  father-in-law  soon  there- 
after relinquish  the  property  to  Madison  Guaranty? 

Mr.  Hubbell.  I  believe  that  it  was  sold  and  then,  therefore,  he 
conveyed  it  to  Madison  and  Madison  conveyed  it  to  the  ultimate 
purchasers. 

Mr.  Chertoff.  Do  you 

Mr.  Hubbell.  I  am  not  sure,  Mike,  whether  he  deeded  it  to  Sen- 
ator Fulbright,  for  example,  or  whether  it  was  deeded  from  Madi- 
son. I  just  don't  know. 

Mr.  Chertoff.  Out  of  that  large  tract  which  was  originally  to  be 
purchased  by  Madison  Guaranty  and  then  was  broken  up  in  what 
the  examiners  have  described  as  this  fictitious  sale,  a  number  of 
individual  developments  of  land  were  planned;  is  that  correct? 

Mr.  Hubbell.  My  understanding  was  that  they  were  going  to  at- 
tempt to  sell  off  all  of  the  property,  yes,  and  there  were  separate 
types  of  parcels  that  lent  each — lent  themselves  to  different  types 
of  development. 

Mr.  Chertoff.  One  of  those  was  something  called  Castle  Grand? 

Mr.  Hubbell.  Yes,  I  think  that  came  up,  I  think  that  was  Madi- 
son's name,  yes. 

Mr.  Chertoff.  When  you  say  that  was  Madison's  name,  what  do 
you  mean? 

Mr.  Hubbell.  I  meant  that  I  don't  think  there  was  somebody 
named  Castle  Grand  out  there.  I  think  that's  what  Mr.  McDougal 
came  up  with  or  somebody  else  did.  I  don't  know.  I  knew  the  prop- 
erty when  it  was  the  old  IDC  property,  so  I  never  knew  it  as  Castle 
Grand  until  Madison  bought  it. 

Mr.  Chertoff.  When  Madison  bought  it,  they  designated  a  por- 
tion for  this  Castle  Grand  development;  correct? 

Mr.  Hubbell.  That's  correct. 

Mr.  Chertoff.  The  Rose  Firm  was  also  engaged  to  do  some  work 
in  connection  with  the  Castle  Grand  development;  is  that  correct? 

Mr.  Hubbell.  Yes,  I  didn't  know  that  initially  but  I  do  now. 

Mr.  Chertoff.  Was  that  something  you  were  made  aware  of  at 
the  time  that  you  performed  your  conflicts  check  back  in  the  time 
period  that  Ms.  Breslaw  first  approached  you? 

Mr.  Hubbell.  I  don't  believe  so.  I  just  don't  remember  the  issue 
of  doing  some  regulatory  work  coming  up  when  we  did  the  conflicts 
check.  It  might  have,  but  the  memos  that  I've  seen  since  then  only 
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reflect  what  Rick  Massey  and  others  told  me  about  the  securities 
work.  I  don't  remember  the  regulatory  work  coming  up,  Mike. 

Mr.  Chertoff.  I  don't  know  if  you  have  it  in  the  package  in  front 
of  you.  If  you  don't,  we  will  furnish  it  to  you.  It  is  ROF  2,  Bates 
numbers  02929  through  02931.  Actually,  I  think  it  is  a  4-page 
memo  to  Hillary  Clinton  from  Rick  Donovan  dated  March  4,  1986, 
"re:  Madison  Guaranty  Savings  &  Loan/IDC." 

Mr.  HUBBELL.  Mike,  I  don't  have  that.  I  have  seen  that  memo. 

Mr.  Chertoff.  We  are  going  to  get  it  to  you  in  just  a  second.  I 
want  to  see  if  this  will  help  you. 

Mr.  Hubbell,  this  is  a  memorandum  from  Rick  Donovan,  who  was 
a  lawyer 

Mr.  Hubbell.  That's  not  what  she  handed  me,  Mike. 

Mr.  Chertoff.  Oh,  I'm  sorry.  I  will  give  you  my  copy  to  refresh 
your  recollection. 

Mr.  Hubbell.  Yeah,  I  have  seen  this. 

Mr.  Chertoff.  You  have  seen  this  before? 

Mr.  Hubbell.  I  have  seen  it.  I  don't  know  when  I  first  saw  it. 
I  believe  it  was  after  January  1989. 

Mr.  Chertoff.  This  is  a  memorandum  which  Mr.  Rick  Donovan 
did  for  Mrs.  Clinton  regarding  certain  regulatory  questions  about 
whether  utility — what  were  the  requirements  for  forming  a  utility 
within  this  project;  right? 

Mr.  Hubbell.  Right. 

Mr.  Chertoff.  Was  it  your  understanding  that  the  people  like 
Mr.  McDougal  and  Mr.  Tucker  who  were  involved  in  this  develop- 
ment also  wanted  to  have  a  utility,  a  water  utility  that  they  owned 
on  the  project? 

Mr.  Hubbell.  Yes,  as  I  understand  it,  that  was  one  of  the  assets 
that  had  been  acquired  and  Mr.  Tucker  was  buying  that  asset. 

Mr.  Chertoff.  In  fact,  in  terms  of  some  of  the  lending  and  some 
of  the  financing  of  this  particular  project,  the  ability  to  operate  that 
water  project  was  an  important  ingredient  in  getting  that  financ- 
ing; right? 

Mr.  Hubbell.  That's  correct. 

Mr.  Chertoff.  The  Rose  Law  Firm  was  involved  in  that  financ- 
ing transaction  as  well? 

Mr.  Hubbell.  I  don't  believe  we  closed  that  transaction.  I  think 
we  were  involved  in  doing  some  regulatory  research. 

Mr.  Chertoff.  Was  the  regulatory  research  done  by  the  Rose 
Law  Firm  in  connection  with  the  water  utility  used  and  relied  upon 
in  connection  with  the  financing  of  that  particular  transaction? 

Mr.  Hubbell.  You  would  have  to  ask  the  people  who  bought  it 
and  closed  it,  Mike.  I  don't  know  the  answer  to  that  question. 

Mr.  Chertoff.  Again,  in  fairness  the  memo  lists  Mrs.  Clinton 
and  Mr.  Donovan.  You  are  not  listed  on  the  memo. 

Mr.  Hubbell.  Right.  And  to  make  it  clear,  my  understanding 
was  that  the  firm  represented  the  institution  and  the  borrower  at 
the  purchase  of  the  IDC  property.  I'm  not  sure  that  the  firm  rep- 
resented anybody  at  the  subsequent  resale  of  those  parcels. 

Mr.  Chertoff.  But  the  firm  did  do  work  analyzing  the  regula- 
tory requirements  in  terms  of  the  utility,  and  that  was  relied  upon 
in  the  subsequent  resale? 
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Mr.  HUBBELL.  I  don't  know  if  it  was  relied  on  in  the  subsequent 
resale.  We  did  do  the  work,  but  who  relied  on  it  I  don't  know,  Mike. 
I  just  don't  have  the  answer  to  that. 

Mr.  Chertoff.  Now,  in  addition  to  that  you've  made  mention  be- 
fore— and,  actually,  we  can  reclaim  that  memo. 

Mr.  HuBBELL.  Sure. 

Mr.  Chertoff.  You've  made  mention  before  of  the  fact  that  you 
have  seen  documentation  that  the  firm  was  also  involved  in  trjdng 
to  obtain  permission  from  the  Arkansas  Securities  Department, 
headed  at  that  time  by  Beverly  Bassett-Schaffer,  to  issue  a  class 
of  nonvoting  preferred  stock  to  increase  the  amount  of  money  in 
Madison  Guaranty;  correct? 

Mr.  HuBBELL.  That's  correct. 

Mr.  Chertoff.  And,  again,  in  lajonen's  terms  what  that  means 
is  the  bank  wanted  to  raise  money,  they  wanted  to  issue  more 
stock  to  the  public  but  they  didn't  want  it  to  be  the  kind  of  stock 
the  public  can  vote  and  therefore  have  some  control  over  the  insti- 
tution; they  wanted  it  to  be  stock  that's  nonvoting  stock  where  you 
have  a  financial  interest  and  you  put  money  up  but  you  don't  have 
any  vote  in  the  way  the  bank  conducts  its  business. 

Mr.  HuBBELL.  I  am  going  to  again  plead  a  little  bit  of  ignorance. 
I  was  aware  that  the  firm  represented  Madison  in  attempting  to 
get  approval  for  preferred  stock  offering  and  to  get  approval  to 
have  a  broker-dealer  operate,  as  I  understand  it,  through  the  insti- 
tution. What  the  nature  of  the  specific  request  was,  I  am  not  famil- 
iar with.  I  just  know  that  we  did  that,  Mike. 

So  I  could  not  tell  you  if  it  was  voting  or  nonvoting  stock.  I  can 
only  tell  you  that  we  were  before  the  Arkansas  Securities  Depart- 
ment to  attempt  to  raise  capital,  but  the  specific  details,  that  was 
done  by  Mr.  Massey. 

Mr.  Chertoff.  On  this  documentation  that  you  have  seen,  the 
names  you've  seen  are  Mr.  Massey  and  Mrs.  Clinton;  correct? 

Mr.  HuBBELL.  That's  correct. 

Mr.  Chertoff.  Mrs.  Clinton  is  the  partner  in  the  firm  who  wrote 
a  letter  to  Beverly  Bassett-Schaffer  or  submitted  the  proposal? 

Mr.  HUBBELL.  The  only  letter  I  have  seen  is  one  coming  back  to 
Mrs.  Clinton  from  Ms.  Schaffer.  I  don't  remember  a  letter  from  Hil- 
lary Clinton  going  to  Beverly.  It  is  possible,  but  I  don't  remember 
one  like  that. 

Mr.  Chertoff.  Now,  when  you  were  evaluating  the  issue  of  con- 
flicts, did  you  consider  whether  in  the  course  of  proposing  that  au- 
thorization to  issue  the  stock,  some  of  the  firm  might,  in  fact,  have 
submitted  some  of  the  Frost  accounting  materials  to  the  Arkansas 
Securities  Department? 

Mr.  Hubbell.  I  did  not  at  that  time.  I  did  at  a  subsequent  time. 

Mr.  Chertoff.  And  at  a  subsequent  time,  did  you  raise  that 
with  Ms.  Breslaw? 

Mr.  Hubbell.  I  believe  it  was  but  I  cannot  say  for  certain,  be- 
cause it  became  an  issue  when  I  understood  the  extent  of  what  was 
submitted  to  the  Securities  Department. 

Mr.  Chertoff.  What  do  you  mean  by  that? 

Mr.  Hubbell.  Well,  I  was  looking  at  it  from  the  standpoint  of  all 
of  a  sudden  when  we  went  to  the  Securities  Department  to  get  the 
file  on  the  institution,  there  were  a  lot  of  submissions,  including 
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the  financial  statements.  I  had  to  look  at  it,  is  the  firm  potentially 
a  witness,  is  any  position  that  we  took  at  the  Securities  Depart- 
ment inconsistent  with  the  position  we  were  taking  with  the  law- 
suit in  Frost.  I  determined  it  was  not,  and,  in  fact,  it  was  consist- 
ent with  the  position  we  were  taking  in  the  Frost  lawsuit.  So  it 
wasn't  inconsistent,  therefore  a  conflict,  but  I  did  consider  it  then. 

Mr.  Chertoff.  Did  you  raise  that  with  Ms.  Breslaw? 

Mr.  HUBBELL.  Mike,  I  don't  have  any  specific  memory  that  I  did 
or  that  I  did  not. 

Mr.  Chertoff.  Was  this  event  where  you  looked  at  the  filing  at 
the  Arkansas  Securities  Department  something  that  occurred  after 
the  time  that  Ms.  Breslaw  had  raised  with  you  the  issue  of  your 
relationship  with  your  father-in-law? 

Mr.  Hubbell.  Yes. 

Mr.  Chertoff.  So  you  were,  I  guess,  sensitive  to  the  fact  that 
someone  within  the  FDIC  or  the  RTC  had  raised  a  question  about 
whether  the  conflicts  check  performed  by  the  firm  had  been  ade- 
quate; right? 

Mr.  Hubbell.  No,  I  think  the  issue  involving  my  father-in-law 
was  more  directed  at  me  personally  than  at  the  conflicts  check. 

Mr.  Chertoff.  Did  that  cause  you  to  go  back  and  examine 
whether  your  father-in-law's  involvement  in  the  original  acquisition 
of  this  property  might  create  a  conflict  if,  in  fact,  that  acquisition 
were  the  subject — became  part  of  the  litigation? 

Mr.  Hubbell.  That  was  an  issue  that  we  had  discussed  among 
ourselves  on  whether  to  include  that  in  the  damage  calculation, 
and  there  were  certain  steps  taken  with  regard  to  some  conflden- 
tial  reports  to  keep  me  from  having  certain  knowledge  about  those 
reports. 

Mr.  Chertoff.  Who  is  the  "we"  who  discussed  including  this  in 
the  damage  calculation? 

Mr.  Hubbell.  Mr.  Gary  Speed,  Mr,  Rick  Donovan.  There  was  an 
accounting  firm  that  we  employed  as  an  expert  witness,  and  it  was 
one  of  the  accounting  firms  that  ultimately  went  bankrupt  so  I 
can't  remember  which  one  it  was,  but  the  man  we  were  dealing 
with  was  a  Mr.  Blackwell. 

Mr.  Chertoff.  So  you  say  that  you  actually  took  yourself  out  of 
discussions  about  the  portion  of  the  case  relating  to  Seth  Ward  be- 
cause you  felt  that  there  was  a  conflict  with  respect  to  that  issue 
personally? 

Mr.  Hubbell.  No,  I  was  trying  to  be  sensitive  to  concerns  being 
raised  by  employees  of  the  FDIC  about  my  involvement.  There  was 
a  report  done  by  one  of  the  prior  counsels  that  involved  a  discus- 
sion of  my  father-in-law,  and  they — this  was  worked  out  with  peo- 
ple that  I  would  not  look  at  that  report  for  a  period  of  time. 

Mr.  Chertoff.  But  that  didn't  spur  a  second  look  at  whether  the 
firm's  involvement  in  the  actual  transaction  with  your  father-in- 
law  would  be  a  potential  problem  in  the  representation? 

Mr.  Hubbell.  No,  it  did  not  spur  that  discussion. 

Mr.  Chertoff.  Now,  I  want  to  give  you  what  has  been  marked 
as  Bates  RLF  2-03030  and  03031.  I  think  you  have  a  copy.  I  want 
to  put  it  up  on  the  Elmo.  This  is  a  recap  of  fees  from  Madison 
Guaranty  Savings  &  Loan  to  the  Rose  Law  Firm  over  the  period 
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of  time  from  1985  until  September  1987.  Have  you  ever  seen  this 
before? 

Mr.  HUBBELL.  Yes,  I  have. 

Mr.  Chertoff.  What  is  it? 

Mr.  HuBBELL.  It  appears  to  be  a  recap  of  the  fees  charged  to 
Madison  by  the  firm. 

Mr.  Chertoff.  Did  you  see  this  in  connection  with  a  subsequent 
investigation  of  this  conflict  of  interest  issue? 

Mr.  HuBBELL.  I  don't  know  who  first  showed  me  this  document. 
It  was  either  the  Special  Prosecutor  or  one  of  the  people  who  have 
asked  me  questions  on  this. 

Mr.  Chertoff.  Now,  as  you  go  through  this  bill  or  this  recap, 
items  are  listed  as  "Madison  Guaranty"  and  sometimes  they  are 
listed  as  "Madison  Guaranty/IDC/stock  offering/limited  partnership 
/Babcock."  Was  it  your  custom,  as  I  think  it  probably  is  in  a  lot  of 
law  firms,  when  you're  doing  multiple  matters  for  a  single  client 
to  break  down  the  sub-matters  as  separate  files? 

Mr.  HuBBELL.  Yes,  the  custom  in  the  firm  was  if  you  had  a  cli- 
ent, then  as  new  matters  would  come  in,  you  would  create  a  sub- 
number  and  then  the  partner  in  charge  of  billing  would  determine 
how  it  was  billed,  but  you  would  keep  those  matters  separately. 

Mr.  Chertoff.  In  addition,  when  fees  are  listed  and  attributed 
to  particular  attorneys,  was  it  your  custom  at  the  firm  to  do  billing 
sheets  that  would  indicate  how  many  hours  an  individual  attorney 
spent  working  on  a  particular  matter? 

Mr.  HUBBELL.  Each  member  or  most  members  kept  records  of 
the  time  they  spent  on  various  matters  that  would  be  fed  into  the 
computer,  and  then  there  would  be  a  monthly  billing  report  that 
the  attorney  in  charge  of  billing  could  use  in  billing  the  client. 

Mr.  Chertoff.  Do  you  remember — to  try  to  get  a  sense — for  ex- 
ample, on  page  2,  January  1986,  there  is  a  $2,731  entry  for  that 
month  under  "Clinton,  Madison  Guaranty  stock  offering  and  IDC," 
which  is  the  largest  entry  for  all  the  lawyers  working  on  Madison 
matters  that  month.  To  help  us  evaluate  what  that  means  in  terms 
of  time,  what  was  partner  time  going  for  per  hour  back  in  1986  ap- 
proximately? 

Mr.  HUBBELL.  It  was  probably  somewhere  between  $100  to  $140 
an  hour. 

Mr.  Chertoff.  And  so  if  we  took  that  range  and  divided  it  into 
the  $2,700,  we  would  be  close  to  what  the  number  of  hours  worked 
on  the  matter  were? 

Mr.  HuBBELL.  Not  necessarily. 

Mr.  Chertoff.  What  would  be  the  difference? 

Mr.  HuBBELL.  Well,  the  partner  could  determine  to  bill  at  a  rate 
higher  than  the  normal  hourly  rate. 

Mr.  Chertoff.  So  in  other  words,  I  guess  a  partner  could  decide 
for  a  particular  client  they  wanted  to  bill  $500  an  hour? 

Mr.  HuBBELL.  It  is  not  even  an  hour.  You  might — on  a  loan  clos- 
ing for  example,  fees  were  not  normally  charged  based  on  hourly 
rates  but  were  charged  to  some  extent  based  on  the  size  of  the 
loan.  I  am  not  saying  that  happened  in  this  case  because  I  don't 
know.  I  am  just  saying  that  without  additional  information  you 
really  could  not  tell  a  whole  lot  from  this. 


818 

Mr.  Chertoff.  When  you  met  with  Ms.  Breslaw,  did  you  know 
or  do  you  know  now  what  Madison  Guaranty/limited  partnership 
was?  What  was  the  work  you  did  on  the  sub-file  Madison  Guar- 
anty/limited partnership? 

Mr.  HUBBELL.  I  don't  know  to  this  day. 

Mr.  Chertoff.  What  was  Madison  Guaranty/Babcock? 

Mr.  HuBBELL.  I  do  not  know.  I  know  that  there  was  some  loans 
involving  a  Mr.  Babcock,  but  whether  that  was  Babcock  loans  or 
Babcock  collection,  I  do  not  know. 

Mr.  Chertoff.  I  see,  Mr.  Chairman,  my  time  is  up  and  I  think 
I'll  come  back  to  this  when  it  swings  over. 

The  Chairman.  Mr.  Ben-Veniste. 

Mr.  Ben-Veniste.  Thank  you,  Mr.  Chairman. 

Mr.  Hubbell,  let  me  fast-forward  you  in  time  now  to  when  you 
began  to  work  in  Washington  and  ask  you  again  to  recap  for  us 
when  it  was  that  you  began  work  at  the  Department  of  Justice. 

Mr.  Hubbell.  I  began  to  work  on  January  21,  1993. 

Mr.  Ben-Veniste.  What  was  your  title? 

Mr.  Hubbell.  At  that  time  I  was  an  Assistant  to  the  Attorney 
General. 

Mr.  Ben-Veniste.  Did  there  come  a  time  when  you  became  an 
Associate  Attorney  (General? 

Mr.  Hubbell.  Yes,  in  May  1993,  I  was  confirmed  by  the  Senate 
and  sworn  in  as  Associate  Attorney  General. 

Mr.  Ben-Veniste.  That's  basically  the  time  period  that  I  would 
like  to  cover  with  you  on  the  issue  of  the  criminal  referrals  relating 
to  Madison  and  relating  to  Judge  Hale. 

As  an  Associate  Attorney  General,  what  were  your  responsibil- 
ities? 

Mr.  Hubbell.  At  that  time  my  responsibilities — you  are  talking 
about  the  period — see,  I  wasn't 

Mr.  Ben-Veniste.  May  on. 

Mr.  Hubbell.  May  on,  my  responsibilities  were  directly  oversee- 
ing what  were  called  the  five  civil  divisions,  although  they  did  have 
criminal  responsibility:  The  Antitrust  Division,  the  Civil  Division, 
the  Tax  Division,  the  Environmental  Division  and  I  am  missing 
one — the  Tax  Division.  In  addition,  I  had  direct  supervision  over 
the  Immigration  and  Naturalization  Service,  the  Office  of  Legisla- 
tive Affairs,  the  Office  of  Legal  Counseling,  and  several  other  De- 
partments within  the  Department  of  Justice. 

Mr.  Ben-Veniste.  Now,  if  I  understand  your  position  at  that 
time,  while  certain  of  those  divisions  like  the  Civil  Rights  Division, 
the 

Mr.  Hubbell.  I  forgot  that  and  I  should  not  have,  I'm  sorry. 

Mr.  Ben-Veniste.  — ^Antitrust  Division  had  ancillary  criminal  en- 
forcement responsibilities,  but  for  the  most  part,  by  and  large,  your 
responsibilities  were  in  the  civil  area;  is  that  correct? 

Mr.  Hubbell.  That's  right,  that's  correct. 

Mr.  Ben-Veniste.  You  had  no  supervisory  authority  over  the 
Criminal  Division,  or  the  Fraud  Section,  or  the  Public  Integrity 
Section? 

Mr.  Hubbell.  No,  they  reported  directly  to  Phil  Heymann. 
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Mr.  Ben-Veniste.  Now,  when  did  you  learn  for  the  first  time  and 
under  what  circumstances  did  you  learn  of  the  criminal  referrals 
in  connection  with  Madison  Guaranty? 

Mr.  HUBBELL.  At  some  point  in  either — I  believe  it  was  in  Sep- 
tember 1993,  a  memo  crossed  my  desk  that  said  that  there  had 
been  a  referral  to  the  U.S.  Attorney  in  Little  Rock,  Arkansas. 

Mr.  Ben-Veniste.  Did  you  take  any  action  with  respect  to  that 
memo? 

Mr.  HUBBELL.  No,  I  did  not. 

Mr.  Ben-Veniste.  Did  you  speak  to  anyone  with  respect  to  that 
memo? 

Mr.  HuBBELL.  Not  at  that  point,  I  did  not. 

Mr.  Ben-Veniste.  All  right.  Did  there  come  a  time  when  you  for- 
mally recused  yourself? 

Mr.  HuBBELL.  There  came  a  time  shortly  thereafter  where  I 
recused  orally  and  then  at  a  later  time,  I  recused  in  a  formal  memo 
my  entire  office. 

Mr.  Ben-Veniste.  What  do  you  recall  about  the  time  sequence  of 
those  events,  sir? 

Mr.  HuBBELL.  At  some  point,  an  issue  was  raised  where  Mr.  Carl 
Stern  had  asked  me  to  answer  some  questions  that  were  coming  up 
to  him  regarding  Madison. 

Mr.  Ben-Veniste.  For  the  record,  who  is  Carl  Stern  or  what  posi- 
tion did  he  hold  at  that  time? 

Mr.  HUBBELL.  At  that  time  he  was  the  Director  of  Public  Affairs. 

Mr.  Ben-Veniste.  I  know  him  as  an  alumnus  of  Stuyvesant  High 
School  in  New  York  City,  a  great  high  school. 

Mr.  Hubbell.  An)rway,  we  were  at  a  meeting  with  the  Attorney 
General.  We  were  leaving  that  meeting  and  Carl  said  I  need  to  ask 
you  about  some  questions  that  are  coming  up,  and  Mr.  Nathan, 
who  was  with  me  at  that  time,  said,  Web,  you  need  to  stay  out  of 
that.  Your  firm  used  to  represent  Madison.  I  said  you're  right,  I'm 
recused  and  we  went  from  there. 

Mr.  Ben-Veniste.  The  conversations  with  Irvin  Nathan,  were 
those  one-on-one  conversations? 

Mr.  Hubbell.  I  believe  Mr.  Stem  was  there,  but  I  know — it  was 
between  Mr.  Nathan  and  I.  They  subsequently  developed  as  I 
recused  the  entire  office,  but  the  first  one  was  Mr.  Nathan,  and  I 
believe  Mr.  Stem  was  there. 

Mr.  Ben-Veniste.  What  position  did  Mr.  Nathan  hold  at  that 
time? 

Mr.  Hubbell.  I  am  not  sure  of  his  precise  title  but  he  was  Phil 
Heymann's  Chief  Deputy  in  the  Deputy's  Office. 

Mr.  Ben-Veniste.  You  mentioned  formalizing  in  writing  the  oral 
recusal  that  had  been  made  in  the  conversations  with  Mr.  Nathan 
and  Mr.  Stern. 

Mr.  Hubbell.  I  formalized  it  in  writing  and  expanded  it,  yes. 

Mr.  Ben-Veniste.  Who,  if  anyone,  recommended  that  this  proce- 
dure be  taken  to  formalize  and  expand? 

Mr.  Hubbell.  I  believe  I  raised  it  initially.  Mr.  Margolis,  I  be- 
lieve, was  involved.  Perhaps  Janice  Posada,  who  was  the  Chief 
Ethics  Officer  at  the  Justice  Department,  helped  me  in  formalizing 
that  to  prevent  me — ^the  formal  recusal  and  the  recusal  involving 
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my  office  was  to  prevent  any  paperwork  involving  the  case  from  in- 
advertently coming  to  my  office. 

Mr.  Ben-Veniste.  Were  you  advised  back  in  the  summer  and  fall 
of  1993,  what  the  regular  procedure  was,  if  there  was  one,  for 
recusing  on  a  particular  matter? 

Mr.  HUBBELL.  I  had  been  advised  when  I  first  came  to  the  Jus- 
tice Department  as  recusal  issues  came  up  that  they — Janice  did 
not  recommend  putting  recusals  in  writing  unless  they  needed  to 
be,  and  so  I  was  following  that  practice  until  the  specific  instance 
came  up,  and  then  I  would  ask  that  office  to  help  me  prepare  a  for- 
mal recusal. 

Mr.  Ben-Veniste.  This  memo  that  you  mentioned  had  come 
across  your  desk,  did  the  formal  step  of  putting  the  recusal  in  writ- 
ing prevent  any  further  memos  from  coming  to  your  attention  in 
the  regular  routing  system? 

Mr.  HuBBELL.  My  understanding  was  that  once  I  recused  my  en- 
tire office,  that  the  Office  of  Executive  Secretary  was  not  supposed 
to  direct  any  of  those  memos,  even  to  anybody  within  my  office. 
What  I  mean,  "my  office,"  that  being  my  deputies  as  well. 

Mr.  Ben-Veniste.  Now,  we  have  heard  testimony  from  Mr.  Cole- 
man this  morning  about  telephone  calls  made  to  you  during  the 
late  spring  and  early  summer  of  1993.  Do  you  recall,  first  of  all, 
do  you  know  who  Mr.  Coleman  is? 

Mr.  HuBBELL.  Yes,  I  do. 

Mr.  Ben-Veniste.  You  knew  him  to  be  an  attorney  practicing 
law  in  Little  Rock? 

Mr.  HUBBELL.  Yes,  I  did. 

Mr.  Ben-Veniste.  Did  Mr.  Coleman  mention  to  you  in  those  con- 
versations anything  about  the  David  Hale  matter  or  any  investiga- 
tion involving  Mr.  Hale  or  his  company? 

Mr.  HuBBELL.  No,  he  did  not. 

Mr.  Ben-Veniste.  How  many  times  do  you  recall  speaking  with 
Mr.  Coleman  during  that  timeframe? 

Mr.  HuBBELL.  My  recollection  is  the  same  as  his,  that  we  had 
two  conversations,  although  we  had  many  more  attempts  to  make 
contact,  but  my  recollection  is  there  were  two  precise  times  that  we 
talked. 

Mr.  Ben-Veniste.  Did  there  come  a  time  when  you  received  a 
telephone  call  or  received  an  inquiry  from  Mr.  Kennedy  with  re- 
spect to  David  Hale? 

Mr.  HuBBELL.  Yes. 

Mr.  Ben-Veniste.  What  were  the  circumstances  of  that,  Mr. 
Hubbell? 

Mr.  Hubbell.  At  some  point,  I  believe  it  was  in  late  August  or 
early  September  but  I  may  be  off  several  weeks,  I  just  don't  know. 
Bill  called  me  and  asked  me  if  in  the  course  of  my  work  in  the  cam- 
paign, did  I  know  of  any  connection  between  Mr.  Hale  and  Madison 
and  McDougal.  I  told  Bill  no.  I  was  actually  wrong,  but  I  told  him 
no,  I  was  not  aware  of  any. 

Mr.  Ben-Veniste.  In  what  respect  were  you  wrong? 

Mr.  Hubbell.  Well,  that  in  the  course  of  my  representation  of 
Madison  in  the  Frost  litigation,  I  was  aware  that  there  was  connec- 
tion between  Mr.  Hale  and  the  McDougals. 

Mr.  Ben-Veniste.  Now 


821 

Mr.  HUBBELL.  I  just  plain  forgot  it. 

Mr.  Ben-Veniste.  Did  any  newspaper  articles  come  to  your  at- 
tention at  about  the  same  time  as  your  conversations  with  Mr.  Bill 
Kennedy? 

Mr.  HuBBELL.  About  Mr.  Hale? 

Mr.  Ben-Veniste.  Yes. 

Mr.  HuBBELL.  At  some  point  there  were  newspaper  articles  com- 
ing out  that  Mr.  Hale  was  about  to  be  indicted  and  there  was  an 
article  ultimately  that  said  that  Mr.  Coleman  had  tried  to  call  Mr. 
Kennedy 

Mr.  Ben-Veniste.  Did  Mr. 


Mr.  HUBBELL.  — or  talk  to  Mr.  Kennedy. 

Mr.  Ben-Veniste.  In  your  conversation  with  Mr.  Kennedy,  had 
he  explained  to  you  the  reason  for  the  inquiry  he  had  made  to  you? 

Mr.  HuBBELL.  I  said  now  I  know  why  you  were  asking  me 
about — I  believe  it  went  something  like  this:  I  know  now  why  you 
were  calling  me  and  asking  me  about  Hale  and  McDougal.  He  said 
that's  right,  that's  why  I  was  calling  you,  Coleman  called  me.  And 
I  said  I'm  surprised  Randy  didn't  call  me  directly,  because  he  had 
called  me  on  this  other  matter  and  that  was  the  extent  of  it. 

Mr.  Ben-Veniste.  Let  me  ask  you  this,  Mr.  Hubbell,  very  specifi- 
cally, whether  anyone  asked  you  to  take  any  action  of  any  sort  re- 
lating to  Mr.  Hale  or  Capital  Management  or  any  of  those  matters? 

Mr.  Hubbell.  Nobody  asked  me  nor  did  I  do  anything. 

Mr.  Ben-Veniste.  Now,  Mr.  Hale  was  indicted,  I  believe,  on  Sep- 
tember 23,  1993.  Is  it  your  testimony  that  up  until  that  point,  no 
one  from  the  White  House  other  than  Mr.  Kennedy  had  mentioned 
Mr.  Hale  to  you? 

Mr.  Hubbell.  Mr.  Kennedy  is  the  only  one  who  ever  mentioned 
Mr.  Hale  to  me,  that's  correct. 

Mr.  Ben-Veniste.  Let  me  ask  you,  sir,  whether  you  know  Paula 
Casey? 

Mr.  Hubbell.  I  do. 

Mr.  Ben-Veniste.  When  did  you  first  meet  Paula  Casey? 

Mr.  Hubbell.  I  believe  the  first  time  I  met  Ms.  Casey  was  in 
January  1994.  It  is  possible  that  I  met  her  at  some  social  occasion 
in  Arkansas  prior  to  that,  but  I  don't  believe  so. 

Mr.  Ben-Veniste.  And  did  you  have  anything  to  do  in  any  way, 
shape  or  form  with  the  nomination  of  Ms.  Casey  to  be  U.S.  Attor- 
ney in  Arkansas? 

Mr.  Hubbell.  I  certainly  was  aware  of  it  because  I  was  involved 
in  the  U.S.  Attorneys'  nominations.  When  she  came  to  interview 
the  Attorney  General  I  must  have  been  out  of  the  office  because 
normally  I  would  interview  with  the  Attorney  General  those  nomi- 
nees, but  I  remember  the  Attorney  General  saying,  "Web,  I  met 
your  U.S.  Attorney  from  the  Eastern  District  and  I'm  really  im- 
pressed with  her,"  and  I  said  I'm  sorry  I  missed  her. 

I  did  have  some — you  said  about  her.  I  had  numerous  phone  calls 
about  the  position  because  people  knew  that  I  was  here  and  knew 
that  there  was  a  lot  of  interest  in  that  position,  but  specifically 
about  her  and  the  nomination  process,  although  I  was — it  was  tech- 
nically under  my  supervision,  I  didn't  have  anything  to  do  with  it. 

Mr.  Ben-Veniste.  Did  you  have  any  conversations  with  Ms. 
Casey  at  any  time  related  to  either  her  handling  of  the  Hale  or 
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McDougal  Capital  Management  Services  or  Madison  Bank  matters 
in  any  way,  shape  or  form? 

Mr.  HUBBELL.  No,  I  did  not. 

Mr.  Ben-Veniste.  Mr.  Chairman,  I  will  cede  the  time  remaining 
back  to  the  Majority. 

The  Chairman.  Thank  you  very  much. 

Mr.  Chertoff  or  Senator  Bennett. 

OPENING  COMMENTS  OF  SENATOR  ROBERT  F.  BENNETT 

Senator  Bennett.  Thank  you,  Mr.  Chairman.  I  have  a  few  ques- 
tions stemming  from  listening  to  what's  gone  on  today  and  then 
one  left  over  from  yesterday  that  I  would  like  resolved  and  then 
yield  to  Mr.  Chertoff. 

It  is  my  understanding,  and  my  staff  is  frantically  looking  for 
confirmation  of  this,  that  in  her  public  statements,  Mrs.  Clinton  al- 
ways said  that  she  didn't  have  anything  really  to  do  with  the  Madi- 
son matter  while  she  was  at  the  Rose  Law  Firm.  Do  you  have  any 
recollection  of  those  statements? 

Mr.  HuBBELL.  Yes,  I  do.  Senator. 

Senator  Bennett.  Have  I  characterized  it  correctly? 

Mr.  HUBBELL.  No,  you  have  not.  Senator. 

Senator  Bennett.  What  is  it  that  she  said? 

Mr.  HuBBELL.  I  believe  when  it  initially  came  up  in  the  cam- 
paign, the  issue  was  whether  Mrs.  Clinton  had  had  substantial  in- 
volvement in  the  securities  matter  before  Beverly  Bassett-Schaffer, 
and  her  recollection  was  at  that  time  she  had  very  little,  if  nothing, 
to  do  with  that  matter,  and  that  is  consistent  with  what  the  rec- 
ords of  the  firm  reflected  at  that  time. 

I  don't  think  she  said  that  she  had  nothing  to  do  with  Madison. 
She  was  the  billing  partner,  and  she  would  send  bills.  Her  involve- 
ment primarily,  though,  was  as  the  point  person  with  the  client. 

You  know,  you  have  me  sitting  here  trying  to  think  of  what  she 
said.  She  may  have  been  quoted  a  million  times.  I  was  involved  in 
trying  to  look  with  regard  to  the  securities  matter  during  the  cam- 
paign. 

Senator  Bennett.  I  am  sure  we  will  both  be  helped  by  a  battery 
of  folks  with  computers  with  NEXIS  software 

Mr.  HuBBELL.  I'll  be  glad  to  try  to  go  over  those. 

Senator  Bennett.  — that  will  be  glad  to  go  through  that.  I  have 
taken  this  recap  of  fees  from  Madison  Guaranty  Savings  &  Loan 
and  done  a  little  calculation  on  it,  and  I  find  that  from  May  1985 
through  December  1985,  it's  fairly  clear  the  lead  partner  handling 
Madison  matters  is,  I  assume,  Mr.  Massey? 

Mr.  HUBBELL.  He  was  not  a  partner  at  that  time.  He  was  an  as- 
sociate. 

Senator  Bennett.  He  was  an  associate? 

Mr.  HuBBELL.  Yes. 

Senator  Bennett.  $5,800,  rounded  it  off — being  a  businessman, 
I  round  things  off.  Lawyers  go  to  the  penny,  but  I  try  to  summa- 
rize. OK.  Mr.  Massey,  associate,  billed  approximately  $5,800  to 
that  account  and  Mrs.  Clinton  $1,300,  so  the  impression  here  is 
clearly  the  associate  is  doing  most  of  the  work.  Now,  would  she 
have  been  the  partner  overseeing  that  particular  associate? 
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Mr.  HUBBELL.  She  was  in  this  case.  It  was  unusual  but  she  was, 
yes. 

Senator  Bennett.  She  was.  And  you  see  the  trend  change  dras- 
tically when  you  turn  the  page  and  go  to  January,  Mr.  Massey  bills 
$1,100  in  January,  while  Mrs.  Clinton  bills  roughly  $3,500.  Mr. 
Massey  then  disappears,  with  the  exception  of  $112  in  May,  and 
Mrs.  Clinton  with  that  $3,500  heavy  slug  in  January  then  clearly 
takes  it  over  from  January  through  July.  There's  almost  a  symmet- 
rical reverse,  whereas  before  the  7-month  period,  Mr.  Massey  billed 
$5,800  and  Mrs.  Clinton  $1,300.  In  this  7-month  period  from  Janu- 
ary to  July,  Mrs.  CHnton  bills  $5,400,  Mr.  Massey  $1,100. 

So  it  is  clear  from  this  to  me  that  she  was  very  heavily  involved 
in  Madison  Guaranty  matters  and  it  looks  like  the  dominant  mat- 
ter here  was  the  stock  offering.  Is  that  a  fair  summary  of 

Mr.  HuBBELL.  Stock  offerings? 

Senator  Bennett.  Where  it  says,  "Madison  Guaranty  stock  offer- 
ing." 

Mr.  HuBBELL.  And  IDC,  Senator. 

Senator  BENNETT.  And  IDC,  that's  correct. 

Mr.  HuBBELL.  I  think  that's  why  that  number  may  be  higher. 

Senator  Bennett.  So  you  think  this  was  not  reflective  of  her 
time  but  that  it  was  a  percentage  of  the  deal? 

Mr.  Hubbell.  No,  I  think  it  was  reflective  of  that  the  matter 
that  she  was  working  on  was  the  IDC  matter,  not  the  stock  offer- 
ing. I  don't  know  how  much  time — at  one  time  the  firm  had  those 
records.  I  don't  know  whether  this  Committee  has  them  or  not. 

Senator  Bennett.  I  don't  understand  and,  frankly,  I  don't  much 
care  as  to  the  detail  of  how  big  a  role  IDC  played  with  respect  to 
everything  else,  but  the  pattern  is  clear  that  in  1985  Mr.  Massey 
did  almost  all  the  work,  Mrs.  Clinton  oversaw  that.  Then  in  1986 
it  shifts  with  Mrs.  Clinton  doing  all  the  work,  at  least  as  is  re- 
flected in  the  billing  circumstance,  and  Mr.  Massey  virtually  drop- 
ping off  the  screen  altogether. 

Mr.  Hubbell.  I  think  there's  a  likely  explanation  for  that. 

Senator  Bennett.  Well,  this  is  a  Q  and  A  that  has  just  been 
handed  to  me  that  was  reported  in  the  Associated  Press.  Is  that 
Mrs.  Clinton?  All  right.  So  this  is  her  press  conference  where  she 
was  asked  about  these  things  and  she  said — I'll  just  get  it  in  the 
record.  You  can  comment,  obviously,  if  you  like. 

1985,  I  believe,  maybe  1986  there  was  an  effort  made  on  the  part  of  various  finan- 
cial institutions  around  the  country  to  increase  their  capital  net  worth.  They  began 
looking  for  ways  to  do  that.  There  was  a  very  bright  young  associate  in  our  law  firm. 

I  assume  that's  Mr.  Massey: 

Who  had  a  relationship  with  one  of  the  officers  at  Madison,  a  young  man  who 
he  had  known.  They  began  talking. 

She  goes  through  and  describes  that  and  she  said: 

I  arranged  that  the  firm  would  be  paid  a  $2,000  a  month  retainer,  and  that  was 
ordinary  and  customary,  that  would  be  billed  against,  unlike  retainers  from  really 
big  law  firms  that  if  you  pay  a  retainer,  they  keep  it  no  matter  whether  they  do 
any  work  for  you,  this  was  really  an  advance  against  billing.  That  was  arranged. 

The  young  attorney,  the  young  bank  officer  did  all  the  work.  And  the  letter  was 
sent.  But  because  I  was  what  you  call  the  billing  attorney,  in  other  words  I  had 
to  send  the  bill  to  get  the  payment  made,  my  name  was  put  at  the  bottom  of  the 
letter. 
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The  impression  from  this  is  that  she  really  had  nothing  much  to 
do  with  it,  that  was  certainly  the  impression  that  my  memory  told 
me,  having  watched  that  press  conference.  Now,  I  have  the  billing 
sheet  in  front  of  me.  The  two  do  not  really  coincide,  unless  you 
have  an  explanation  for  it. 

Mr.  HUBBELL.  I  believe  it  does.  I  think  what  she  was  saying  ini- 
tially— and  it's  consistent  with,  I  think,  what  everybody  has  said — 
is  that  initially  Mr.  Massey  and  Mr.  Latham,  who  I  believe  is  the 
man  he  had  a  relationship  with — and  I  mean  "relationship"  in  that 
they  were  friends — were  anxious  to  try  to  do  a  preferred  stock  of- 
fering to  raise  capital  for  the  institution,  and  that  is  reflected  in 
the  work  that  was  in  1985. 

The  issue  that  the  media  during  the  campaign  was  focused  on 
was  also  whether  she  was  involved  in  attempting  to  influence  the 
regulator,  that  being  Ms.  Schaffer,  and  she  says  she  was  not,  her 
role  was  minor,  and  that  is  also  consistent  with  that. 

After  it  was  impossible  to  go  forward  with  the  stock  offering,  we 
were  still  receiving  the  retainer  and  doing  other  work,  and  that  is 
also  consistent  with  this  bill,  and  Mrs.  Clinton  would  have  been 
more  involved  in  that  type  of  work  than  a  stock  offering.  So  that 
is  how  I  would  attempt — without  the  bill.  Senator — this  is  just  a 
recap  of  the  fee — and  without  the  hourly  rate,  how  I  think  it  went 
down. 

Senator  Bennett.  Well,  if  I  can  go  back  to  her  comments  on  the 
press  conference,  which  I  have  a  little  trouble  reconciling  with 
what  you've  just  said,  she  says: 

It  was  not  an  area  that  I  practiced  in.  It  was  not  an  area  that  I  really  know  any- 
thing to  speak  of  about.  At  that  point  the  regulatory  authorities,  namely  Beverly 
Bassett-Schaffer,  answered  the  legal  question  and  the  legal  question  was  yes,  it  is 
permissible  under  Arkansas  law  to  issue  this  preferred  stock.  Then  the  question 
moved  on  to  the  second  phase  in  which  I  had  no  involvement,  that  I  have  any  mem- 
ory of,  or  anyone  that  I  have  talked  with,  that  was  trying  to  determine  whether 
Madison  could  go  forward.  I  think  that  the  securities  commissioner  acted  absolutely 
appropriately.  She  answered  the  legal  question,  yes,  it  is  legal  to  do  this.  But  as 
to  Madison,  she  laid  out  conditions  that  had  to  be  met  for  Madison  to  do  it,  and 
Madison  could  never  meet  those  conditions,  so  they  were  never  issued  preferred 
stock. 

Mr.  HuBBELL.  I  think  that  is  consistent  with  what  I  have  said, 
is  that  after  the  securities  offering,  she's  talking  about  the  securi- 
ties matter.  She  didn't  have  that  much  involvement,  that  after 
that,  there  was  still — we  were  still  receiving  the  retainer  and  that 
she  did  other  work,  but  with  regard  to  the  securities  matter,  she 
was  not  that  involved. 

Senator  Bennett.  So  let  me  ask  you  this  one  last  question  about 
the  bill.  These  numbers  do  not  coincide  with  the  $2,000  a  month 
retainer. 

Mr.  HuBBELL.  That's — what  do  you  mean.  Senator? 

Senator  Bennett.  She  says,  "I  arranged  that  the  firm  would  be 
paid  a  $2,000  a  month  retainer  that  would  be  billed  against,  unlike 
really  big  law  firms,  an  advance  against  billing  that  was  arranged." 
These  numbers  don't  add  up  to  $2,000  a  month. 

Mr.  Hubbell.  No,  they  don't,  and  the  institution  accrued  a  credit 
at  the  firm.  The  $2,000  a  month  was  put  in  a  trust  account.  We 
would  bill  against  that  trust  account,  and  at  the  end  of — when  we 
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discontinued  the  representation  of  Madison,  money  was  returned  to 
Madison  from  the  firm. 

Senator  Bennett.  I  see.  One  last  question,  if  I  may,  Mr.  Chair- 
man, one  I  have  really  been  dying  to  ask.  You  read  the  New  York 
Times 

Mr.  HUBBELL.  I  used  to. 

Senator  Bennett.  — I  will  quote  this  morning's  New  York  Times. 
"Ms.  Breslaw  testified  that  when  she  hired  the  Rose  Law  Firm,  she 
did  not  know  that  the  examiners  had  criticized  the  Castle  Grand 
ideal.  'If  I  had  known  then  all  the  information  that's  available  now,' 
Ms.  Breslaw  said,  T  doubt  I  would  have  hired  them.' " 

"When  Senator  Lauch  Faircloth,  Republican  of  North  Carolina, 
asked  her  whether  she  believed  that  Mr.  Hubbell  lied  to  her  about 
his  work  on  behalf  of  Madison  and  his  father-in-law,  Ms.  Breslaw 
said,  'yes,  sir,  I  do.'" 

Would  you  like  to  comment  on  that? 

Mr.  Hubbell.  I  heard  that  statement.  I  have  not  had  a  chance 
to  talk  to  Ms.  Breslaw  since,  I  guess,  September  1993.  I  would  love 
the  opportunity  to  do  so,  to  see  what  she  was  talking  about.  I'm 
sorry  she  feels  that  way.  I  don't  know  exactly  what  the  basis  of 
that  is,  but  in  any  regard,  I  would  apologize  if  I  did  lie  to  her  but 
I  don't  believe  I  did.  Senator,  but  I  don't  know  what  the  basis  of 
her  statement  was. 

Senator  Bennett.  My  time  is  up.  I  don't  mean  to  be  a  prophet, 
but  I  would  predict  that  Mr.  Chertoff  might  give  you  the  oppor- 
tunity to  explore  that  a  little  further. 

Mr.  Hubbell.  That's  fine. 

The  Chairman.  Senator  Sarbanes. 

Mr.  Sarbanes.  I  yield  it. 

Mr.  Chertoff.  Mr.  Hubbell,  let  me  pick  up  on  the  invitation,  but 
first  let  me  go  back  to  the  issue  of  the  bill,  because  I  think  you  may 
have  misunderstood  the  thrust  of  Senator  Bennett's  question.  It's 
not  that  if  you  look  at  the  bill  in  let's  say  January  1986,  Madison 
is  running  a  credit  with  you,  in  other  words  that  there's  an  unused 
portion  of  the  retainer,  it's  that  you  have — you  are  billing,  for  ex- 
ample, in  January  1986  over  $5,000. 

It  looks  as  if  the  amounts  of  money  are  exceeding  the  $2,000  a 
month  retainer,  that  they,  in  fact,  were  giving  you  more  work  than 
the  $2,000  that  was  suggested  in  the  portion  of  Mrs.  Clinton's  press 
conference.  Does  that  jibe  with  your  recollection? 

Mr.  Hubbell.  My  recollection  was  that  upon  taking  on  the  litiga- 
tion— I  mean  the  representation,  after  there  was  an  initial  deposit 
to  pay  an  old  bill  that  Mr.  McDougal  owed,  that  we  would  get 
$2,000  a  month  from  Madison,  and  that  would  be — sit  in  the  trust 
account  until  it  was  billed  against,  and  so  that  by  the  time  the  bill 
was  sent  in  December  1986,  there  had  been  an  accumulated 
amount  that  you  could  bill  against. 

Now,  whether  they  ultimately  owed  us  a  little  money  or  we  owed 
them  money  at  the  end  of  the  billing  period,  I  couldn't  tell  you.  I 
never  looked  at  the  cash  flow.  But  I  do  know  that  in  1986,  we  still 
had  funds,  Madison  funds,  in  the  trust  account  that  had  not  been 
billed  against  and  those  funds  had  been  sent  back. 

I  don't  think  the  representation  was  that  we  would  never  bill 
more  than  $2,000  in  any  1  month.  What  I  think  the  proposed  ar- 
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rangement  with  the  firm  was,  to  make  sure  that  nobody  got  too  far 
out  of  line,  that  we  would  receive  $2,000  a  month  that  would  be 
billed  against. 

Mr.  Chertoff.  I  want  to  follow  up  first  about  this  issue  on  the 
stock  offering. 

Senator  Bennett.  Would  you  yield?  I've  just  found  another  para- 
graph. I  apologize.  The  question  in  Mrs.  Clinton's  press  conference 
that  created  that  whole  circumstance  is  this  one,  and  I  didn't  get 
the  question.  It  again  refreshes  my  memory. 

Question:  I'll  ask  you  one  other  thing  that  I've  had  problems  with.  During  the 
campaign,  I  think  it  was  right  after  the  primary  debate  between  Jerry  Brown  and 
your  husband,  you  made  a  statement  in  I  think  a  Chicago  restaurant  that  you  never 
did  any  regulatory  work  for  the  Madison  Guaranty.  When  the  letter  went  to  Beverly 
Bassett-Schaffer  about  perhaps  the  legality  of  offering  preferred  stock,  your  name 
was  at  the  bottom  of  the  letter. 

Answer:  Right. 

Question:  Could  you  explain  that? 

Answer:  Yes. 

Then  she  goes  on  with  the  explanation  that  we  have.  But  there 
was  on  the  record  at  some  point,  if  my  memory  has  not  failed  me, 
a  flat  statement  from  Hillary  Clinton  that  she  did  not  do  any  regu- 
latory work  for  Madison  Guaranty.  Are  you  now  saying  that  this 
billing  does  not  consist  of  any  regulatory  work  for  Madison  Guar- 
anty? 

Mr.  HUBBELL.  Senator,  all  I  can  do  is  go  back  to  the  time  that 
she  was  asked  that  question.  I  don't  know  about  a  Chicago  res- 
taurant or  Jerry  Brown  or  anything  else,  but  I  know  it  came  up 
in  the  campaign  and  her  memory  was  that  she  had  done  no  regu- 
latory work.  We  went  back  and  looked  at  the — I  went  back  person- 
ally and  looked  at  the  firm's  bill  for  that  period  of  time,  and  there 
was  an  entry  for  a  telephone  conversation  with  Ms.  Bassett. 

I  interviewed  Mr.  Massey  about  that  conversation  to  see  what 
the  extent  of  Mrs.  Clinton's  involvement  was.  It  was  that  Mr. 
Massey  was  in  her  office  when  Ms.  Bassett  returned  the  call,  and 
that  they  had  a  short  conference  and  the  bill  showed  a  quarter  of 
an  hour  billed  with  regard  to  that  one  regulatory  matter. 

I  informed  the  campaign — that  you  should  not  make  flat  state- 
ments, but  her  memory  may  have  been  accurate  at  that  time.  My 
recollection  of  the  actual  bills,  not  the  recap,  was  that  her  involve- 
ment with  the  Securities  Department  was  minimal. 

Senator  Bennett.  All  of  us  up  here  know  about  campaign  state- 
ments, but  there  is  a  more  troubling  statement — the  glories  of 
staff,  they  keep  feeding  you  things  when  you  get  started — comes 
out  of  the  Facts  On  File,  World  News  Digest  dated  August  24, 
1995,  and  here  is  the  relevant  paragraph. 

"The  RTC  reported  that  Hillary  Clinton  was  the  so-called  billing 
partner  under  whose  names  the  firm's  invoices  and  expenditures  on 
the  Madison  account  were  authorized.  In  an  affidavit  quoted  by  the 
RTC,  however,  Clinton  said  she  was  'not  in  charge'  of  any  of  Rose's 
operations  for  Madison  and  was  'not  involved  in  the  day-to-day 
work.'" 

I  would  find  that  statement  contradicted  by  this  summary  of 
bills.  Would  you? 

Mr.  HUBBELL.  I  have  learned  never  to  believe  what  I  read  in  the 
papers.  Senator,  so  I  don't  know  if  that  affidavit  exists  or  not,  so 
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I  have  to  give  that  caveat.  I  am  not  a  firm  behever  that  what  is 
quoted  in  the  newspaper  is  necessarily  totally  accurate  or  not 
taken  out  of  context. 

Senator  Bennett.  I  am  not  either.  I  am  very  sjmipathetic  with 
you  on  that  position.  Let's  assume 

Mr.  HUBBELL.  OK.  What  I  am  trying  to  say  is  that  the  nature 
of  the  representation  was  initially  to  do  securities  work.  Mrs.  Clin- 
ton was  not  a  securities  lawyer,  but  because  Mr.  Massey  was  an 
associate,  the  firm  felt  strongly  that  a  partner — he  should  report  to 
a  partner  and  Mrs.  Clinton  was  chosen. 

Senator  Bennett.  I  understand  that,  and  the  billing  reflects  that 
for  the  first  7-month  period,  Mr.  Massey  gets  all  of  the  billing  and 
the  billing  for  her  services  is  relatively  minor  by  comparison,  but 
then  you  go  into  1986  and  the  thing  completely  turns  around  and 
he  disappears  and  her  name  appears,  not  just  for  signing  a  letter, 
but  month  after  month  as  the  number  one  earner  on  this  issue 
from  this  law  firm. 

Now,  I  agree  with  you  completely  about  the  newspaper.  I  assume 
this  affidavit  exists,  and  I  assume  this  Committee  will  be  able  to 
get  a  hold  of  it  if  it  does,  but  under  that  assumption  that  the  affi- 
davit exists  and  this  is  what  was  in  it,  and  we  can  determine  sub- 
sequently whether  that's  indeed  the  fact,  would  you  not  agree  that 
this  billing  sheet  does  not  coincide  with  the  statement  that  she  was 
not  involved  in  the  day-to-day  work,  since  no  other  lawyer's  name 
appears  for  billing  purposes  in  some  of  those  months? 

Mr.  HUBBELL.  I  think  after  January  she  appears  to  have  done 
some  work  for  Madison.  It  doesn't  look  to  be  that  much.  Senator. 

Senator  Bennett.  It  doesn't  look  to  be  that  much  in  terms  of  the 
overall  firm's  billings,  I'm  sure,  but  on  the  Madison  sheet,  she 
stands  alone.  That  much,  she  does  it  all — I  misspoke  myself.  In 
May,  Mr.  Massey  did  do  $112.50  worth  and  B.  Arnold,  whoever 
that  is,  did  $48  worth.  Other  than  that,  all  of  the  entries  are  Mrs. 
Clinton  and  it's  $1,400  worth  of  work.  As  I  say,  if  you  take  the 
whole  period  from  January  to  July,  there's  $5,400  for  Mrs.  Clinton 
and  $1,100  for  Mr.  Massey  and  then  very  minor  amounts  for  every- 
body else.  She  did  it  all. 

Mr.  HuBBELL.  I  don't  mean  to  split  hairs  with  you,  but  what  I'm 
trying  to  say  is  by  that  time,  the  securities  matter  was  almost  over, 
there  wasn't  going  to  be  a  securities  matter,  and  the  nature  of  the 
work  changed.  Her  focus,  the  focus  of  the  questions  back  during  the 
campaign,  and  I  don't  know  what  else  we  can  talk  about,  was  on 
the  securities  matter.  I  think  that's  where  her  mind  was,  but  I  can 
assure  you  one  thing:  Mrs.  Clinton  can  speak  for  herself. 

Senator  Bennett.  I'm  sure.  All  right.  Thank  you.  I  understand 
the  affidavit  is  on  its  way,  and  we  will  have  it.  I  will  just  make 
the  comment  again,  as  a  non-lawyer  who  has  reviewed  legal  bills 
and  has  made  out  some  rather  large  checks  for  legal  bills,  I  lose 
the  distinction  between  saying  well,  I'm  not  involved  in  the  day-to- 
day work  and  then  here  is  a  bill  for  nearly  $6,000  on  my  time.  Oh, 
that  was  something  else. 

Mr.  HuBBELL.  I  don't  think  she  said  that. 

Senator  Bennett.  That's  what  I  heard  you  just  say. 
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Mr.  HUBBELL.  I  hope  I  haven't  said  that.  I  was  trying  to  make 
a  distinction  between  a  securities  matter  and  other  work,  Senator. 
I  must  be  very  inarticulate,  because  that's  the  extent 

Senator  Bennett.  No,  I  heard  you  make  the  distinction.  My 
point  is  paying  the  bill  I  think  it's  a  distinction  that  the  client 
would  miss. 

Mr.  Chertoff.  Mr.  Hubbell,  this  isn't  coming  together  for  me, 
because  the — you've  just  said  that  your  point  is  that  Mrs.  Clinton's 
statement  was  simply  the  securities  work,  she  was  trying  to  ex- 
plain that  she  had  a  minimal  role  in  obtaining  the  authorization 
from  Beverly  Bassett  to  issue  the  stock.  Is  that  your  position? 

Mr.  Hubbell.  Yes,  that  is  my  position.  I  don't  know  what  her  po- 
sition is. 

Mr.  Chertoff.  Well,  the  stock — the  negotiation — the  effort  to  get 
the  stock,  occurred  in  May  1985,  and  the  letter  from  Mrs.  Clinton 
to  Jim  McDougal  talking  about  how  they  had  obtained  the  approval 
is  dated  May  23,  1985. 

Let's  go  to  the  May  1985  bill,  which  is  the  first  bill.  Rick  Massey 
put  $695  billing  on  that — in  May  1985,  which  is  the  time  period  for 
this  securities  application.  Hillary  Clinton  puts  $840. 

Now,  I  guess  it  is  possible  that  she's  billing  at  a  tremendously 
higher  rate,  but  unless  she's  billing  at  what  I  would  imagine  is  a 
very  substantial  rate,  a  premium  rate  in  Arkansas  as  of  that  time, 
she  is  at  least  putting  some  hours  into  this  matter  in  May.  Would 
you  agree  with  me? 

Mr.  Hubbell.  I  don't  have  a  copy — Mike,  again,  I  am  not  trying 
to  split  hairs,  but  we've  seen  other  bills  that  kind  of  delineate.  This 
bill  seems  to  be  just  one  bill,  and  I  don't  know  what  other  work 
might  have  been  done  in  May. 

Mr.  Chertoff.  There  are  two  possibilities  here,  and  I  don't  know 
that  either  one  is  going  to  make  you  happy.  One  possibility  is  that 
she  was  billing  at  her  normal  rate  of  between  $100  and  $140,  in 
which  case  she  would  have  done  6  hours  worth  of  work  on  this  se- 
curities issue,  not  no  work. 

The  other  is  that  there  is  some  kind  of  a  premium  arrangement 
she  had  with  Mr.  McDougal  where,  unlike  her  ordinary  fees,  when 
she  works  on  Madison  matters,  she  gets  some  extra  amount;  she's 
billing  at  some  super  high  rate.  And  that  raises  certain  other  is- 
sues when  you  are  engaging  in  relationships  with  clients  and  why 
are  you  getting  an  extra  high  rate.  Can  you  give  us  some  enlighten- 
ment as  to  which  it  is? 

Mr.  Hubbell.  I  guess  the  third  possibility  is  there  was  a  matter 
other  than  securities  work  that  was  being  done  in  May,  Mike. 

Mr.  Chertoff.  Didn't  you  tell  us  that  the  first  matter  that  came 
in  was  a  matter  involving  getting  authorization  for  the  securities? 

Mr.  Hubbell.  What  I  said  was  that  Mr.  Massey  was  dealing 
with  Mr.  Latham.  I  don't  know,  because  I  don't  have  the  bill  for 
May  1985,  what  other  work  may  have  been  done.  I  just  don't  know. 

Mr.  Chertoff.  Now,  again,  and  all  this 

Mr.  Hubbell.  I  assume  you  all  have  it.  I  don't  have  it. 

Mr.  Chertoff.  Ultimately  this,  of  course, 

Mr.  Hubbell,  all  ties  into  the  issue  of  whether  the  Rose  Law  Firm 
examination  about  the  conflict  of  interest  in  1992  and  1993  was 
going  to  become  a  big  can  of  worms,  as  it  is  apparently  becoming. 
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So  let  me  just — to  finish  laying  the  groundwork  here,  you  testified 
in  response  to  Senator  Bennett's  questions  that  your  understanding 
is  maybe  the  higher  bills  where  she's  the  principal  working  attor- 
ney or  the  principal  attorney  billing  her  time  in  1986  relate  to  reg- 
ulatory work. 

Mr.  Kendall  said  yesterday  in  the  New  York  Times,  and  it  is  a 
quote,  I  mean — well,  part  of  it  is  a  quote,  that  Mrs.  Clinton  "had 
never  worked  on  the  sale  to  Mr.  Ward,"  that's  the  one  we  have  this 
invoice  for  where  she's  put  her  name  on  the  bill,  and  that  she  did 
"limited  work  on  Castle  Grand  involving  a  few  narrow  questions." 

Now,  you've  indicated  to  us  that  IDC  included  Castle  Grand,  so 
between  the  stock  offering  in  1986  and  IDC  in  1986,  in  January 
she's  billing  $3,500.  Can  you  help  us  out  with  that?  Was  that  the 
limited  amount  of  regulatory  work? 

Mr.  HUBBELL.  I  don't  know.  I  don't  have  the  breakdown  that  I 
assume  you  all  do  that  shows  the  time  everybody  worked. 

Mr.  Chertoff.  Let  me  ask  you  this,  Mr.  Hubbell:  Mrs.  Clinton's 
specialty  was  as  a  litigator? 

Mr.  Hubbell.  She  was  in  the  litigation  section. 

Mr.  Chertoff.  She  wasn't  a  commercial  lawyer  who  would  be  in- 
volved actually  typically  in  doing  transactions? 

Mr.  Hubbell.  No,  I  mean,  she  might  be  called  in  on  a  specific 
matter,  but  she  was  generally  a  litigator. 

Mr.  Chertoff.  Do  you  have  any  knowledge  of  any  litigations 
that  are  listed  in  these  billing  summaries  or  this  billing  recap  in 
1986  that  would  explain  what  she  was  spending  her  time  on,  why 
she's  billing  on  these  matters? 

Mr.  Hubbell.  I  don't  know  one  way  or  the  other. 

Mr.  Chertoff.  In  September  1993,  you  got  a  call  from  April 
Breslaw  concerning  the  fact  that  the — I  see  my  time  is  up. 

The  Chairman.  Let  me  say,  I  think  the  Minority  has  been  very 
fair  to  permit  the  time  so  that  we  could  finish  or  explore,  but  let 
me  turn  to  the  Minority  and  ask  them  if  they  would  like  to  pursue 
a  line  at  this  point  in  time. 

Senator  Sarbanes.  Mr.  Chairman,  I  just  have  a  couple. 

I  want  to  be  clear  on  one  thing.  I  have  in  front  of  me  on  this  line 
of  questioning  that  was  being  pursued,  the  recap  of  fees  from  Madi- 
son Guaranty  to  the  Rose  Law  Firm,  I  take  it.  Do  we  have  the  bil- 
lings that  these  fees  represent?  I  mean,  a  lot  of  the  questions  have 
been  directed  at  what  did  that  cover  and  so  forth.  You  don't  have 
that  in  front  of  you? 

Mr.  Hubbell.  The  only  bill  I  have  been  given  is  document  90. 
I  mean,  there  should  be  a  bill,  there  should  be  behind  that  a  com- 
puter printout  that  would  show  the  time  that  each  lawyer  worked 
and  the  nature  of  that  time.  I  don't  have  those  so  it's  kind  of  dif- 
ficult for  me.  I  don't  know.  When  they're  saying  recap  of  fees,  I'm 
assuming  that  that's  how  much  was  allocated  among  the  lawyers 
within  our  own  internal  bookkeeping  system.  It  may  not  mean — I 
don't  know  what  it  means — I  have  to  be  honest.  I  don't  know  who 
prepared  this.  I  have  an  assumption,  and  the  assumption  may  be 
totally  wrong. 

Senator  Sarbanes.  Well,  what  is  this  document,  first? 

Mr.  Chertoff.  This  document  was  provided  to  us  from  the  RTC. 
It  was — as  you  can  see  from  the  Bates  number — produced  to  the 
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RTC  in  response — when  they  were  investigating  this  whole  issue 
by  the  Rose  Law  Firm,  prepared  by  the  firm.  I  don't  know  that  we 
yet  have  gotten  our  hands  on  the  underlying  bills. 

The  Chairman.  I  think  there  are  two  things  that  are  evident  and 
that  should  be  pursued.  Number  one,  we  should  ask  the  RTC 
whether  or  not  they  have  the  backup  documentation  as  it  relates 
to  the  actual  bills  that  Mr.  Hubbell  speaks  of,  because  he  says 
without  seeing  that  he  may  not  be  in  a  position  or  we  are  not  in 
a  position  to  answer  fully,  and  that's  understandable,  so  let's  ask 
Counsels  to  see  if  they  have  that  information. 

Number  two,  and  probably  more  difficult,  would  be  to  ascertain 
what  kind  of  documentation  the  Rose  Law  Firm  actually  has,  if 
any,  at  this  time  which  would  substantiate  this.  So  we're  going  to 
ask  Counsel  to  pursue  that.  Then  we  could  be  much  more  precise 
and  we  would  be  fairer  to  the  witness  as  well. 

Senator  Sarbanes.  I  was  going  to  say,  I  think  in  all  fairness  to 
Mr.  Hubbell,  it  puts  him  in  a  difficult  position. 

The  Chairman.  I  agree.  I  think  we  have  explored  this  particular 
line  with  the  bills,  given  the  fact  that  this  is  limited.  This  is  a  sum- 
mary, but  of  course  it  does  raise  questions  as  it  relates  to  the  First 
Lady's  statements  and  what  would  appear  to  be,  at  least  from 
this — this  is  a  recap,  in  fairness — an  indication  that  there  was 
more  representation  than  maybe  we  were  led  to  believe  as  it  re- 
lates to  Mrs.  Clinton  and  Madison,  but  let's  see  if  the  RTC  does — 
I'll  ask  Counsel  to  explore  if  they  do  have  the  underlying  docu- 
ments that  formed  the  basis  for  this  recap. 

Senator  Sarbanes.  Mr.  Hubbell,  when  you  identified  that  15- 
minute  conversation,  was  that  subsequent  to  Mrs.  Clinton  having 
made  a  representation  that  she  had  not  done  any  such  work  and 
you  then  said  well,  now,  be  careful,  here  is  this  15-minute  thing 
that  I've  found? 

Mr.  Hubbell.  I  believe  it  was.  I  believe  that  the  issue  was  being 
raised,  we  were  scrambling  to  get  out  of  closed  files  our  files  to  see 
exactly  what  the  involvement  was,  but  I  think  she  had  already 
said — she  didn't  have  any  memory  of  ever  being  involved,  and  I 
think  it  was  after  at  least  one  statement  was  made. 

Senator  Sarbanes.  You  found  this  15-minute  involvement  and 
said  now,  you  know,  there  was  this,  which  you  obviously  didn't  re- 
member in  making  your  statement;  is  that  correct? 

Mr.  Hubbell.  That's  correct. 

Senator  Sarbanes.  How  much  would  a  partner  ordinarily  bill  at 
the  Rose  Law  Firm  in  a  week?  I  guess  it  varied  greatly,  would  it? 

Mr.  Hubbell.  It  would  vary  between — a  partner  would  bill  cli- 
ents between  $100,000  and,  maybe,  half  a  million. 

Senator  SARBANES.  In  the  course  of  a  year? 

Mr.  Hubbell.  In  the  course  of  a  year,  depending  on  his  partner, 
depending  on  his  client  base,  and  depending  on  the  nature  of  the 
matter. 

Senator  Sarbanes.  Mr.  Chertoff  threw  out  a  possibility,  I  didn't 
quite  know  any  basis  for  it,  that  Mrs.  Clinton  was  billing  Madison 
at  some  sweetheart  rate,  as  I  understood  his  question  to  you.  What 
is  your  reaction  to  that?  Did  you  know  anything  of  that  sort? 

Mr.  Hubbell.  I  don't  know  anything  about  a  sweetheart  rate, 
but  I  have  a  little  bit  of  difficulty  saying  that  a  $2,000  a  month  re- 
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tainer  was  a  major  client  or  a  major  matter  within  the  Rose  Law 
Firm  at  that  time  or  even  certainly  now.  That's  just  not  that  big 
of  a  client.  I  mean  $2,000  is  a  lot  of  money,  Senator,  it  is  to  a  lot 
of  people,  but  at  the  same  time  in  relation  to  the  firm's  fees,  $2,000 
a  month  was  not  a  very  big  account. 

Senator  Sarbanes.  You  don't  know  of  any  basis  for  an  assertion 
that  she  was  getting  an  inflated  rate? 

Mr.  HUBBELL.  Oh,  no,  absolutely  not.  I  mean,  she  was  meticulous 
in  the  way  she  billed.  She's  the  one  who  sent  the  money  back.  She 
sent  money  back  to  Madison  when  that  was  over  with. 

Senator  Sarbanes.  OK.  Thank  you. 

Mr.  Chertoff.  Mr.  Hubbell,  you  mentioned  when  she  sent  the 
money  back.  When  did  the  firm  decline  or  decide  to  pull  out  of  its 
representation  of  Madison  Guaranty? 

Mr.  Hubbell.  Well,  I  believe  it  was  in  approximately  May  1986. 
I  could  be  off  a  month  or  two. 

Mr.  Chertoff.  Was  that  shortly  before  the  bank  examiners  fi- 
nally insisted  that  Mr.  McDougal  be  tossed  out  of  the  bank? 

Mr.  Hubbell.  I  believe  Mr.  McDougal  was  already  out  of  the 
bank,  but  I  may  be  wrong,  by  that  time. 

Mr.  Chertoff.  Was  the  decision  to  relinquish  this  account  after 
a  period  of  18  months  tied  in  any  way  either  to  the  fact  that  Mr. 
McDougal  was  kicked  out  of  the  bank  or  with  the  anticipation  that 
he  was  going  to  be  kicked  out  of  the  bank? 

Mr.  Hubbell.  There  were  two  major  factors  in  stopping  the  re- 
tainer. One  was  that  the  work  was  being  reduced.  One  thing  you 
can  tell  from  the  bill  is  that  it  appears  that  our  work  was — we  were 
doing  less  and  less,  very  little  work  for  Madison. 

But  more  importantly  is  that  other  lawyers  within  the  firm  were 
doing  more  and  more  work  for  what  was  then  the  Federal  Home 
Loan  Bank  Board.  And  the  Federal  Home  Loan  Bank  Board  was 
telling  those  partners  that  it  was  its  position  that  we  could  not  bid 
on  additional  work  unless  we  could  make  representation  that  we 
had  no  regular  representation  of  any  S&L.  So  the  firm  made  a  deci- 
sion to  get  out  of  representing  savings  and  loans  in  order  to  be  able 
to  bid  on  that  work. 

Mr.  Chertoff.  When  did  you  say  you  decided  to  get  out  of  the 
Madison  account? 

Mr.  Hubbell.  I  may  be  wrong,  but  I  beheve  it  was  in  May  or 
June  1986.  Does  that  sound  right? 

Mr.  Chertoff.  Well,  in  May  1986,  there  were  substantial  bil- 
lings, I  mean 

Mr.  Hubbell.  Maybe  it  was  later.  Mike,  I  don't— I'm  terrible  at 
dates.  I  don't  have — there's  a  memo  that  I  have  been  shown  by  the 
Special  Prosecutor  which  memorializes  when  we  got  out,  but  I 
think  it  was  in  the  summer  of  1986,  or  we  were  getting  out  then. 
There  is  a  memo  on  that. 

Mr.  Chertoff.  Let  me  ask  you  this,  Mr.  Hubbell,  although  I 
think  Senator  Bennett  has  a  question  to  follow  up  regarding  the 
issue  of  this  affidavit. 

Senator  Bennett.  We  have  a  copy  of  the  affidavit. 

The  Chairman.  Can  I  ask  my  friend  and  colleague,  could  we  pro- 
vide a  copy  to  Mr.  Hubbell? 

Senator  Bennett.  Yes. 
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The  Chairman.  I  think  we  should  do  that.  Is  there  a  copy  for  the 
Minority? 

Senator  BENNETT.  Yes,  I  don't  want  to  beat  this  into  the  ground. 
I  want  to  be  as  complete  as  I  can  be. 

The  Chairman.  Senator,  could  we  just  withhold  for  a  moment. 
Can  we  have  another  copy  made  for  the  Minority? 

Supposing  we  take  just  a  2-minute  pause  so  that  the  copies  can 
be  made. 

Senator  Bennett.  I  can  ask  another  question  while  we  do  that. 

The  Chairman.  Go  ahead.  Let  me  suggest  that. 

Senator  BENNETT.  All  right.  This  is  totally  unrelated.  I  hate  to 
do  this  to  you  and  make  you  shift  gears  in  the  middle,  but  to  save 
time,  it's  my  understanding,  Mr.  Hubbell,  that  on  October  25,  1993, 
Mr.  Jim  Lyons  called  you  and  said  he  had  to  talk  to  you  about  the 
Whitewater  Development  Corporation.  And  then  on  October  27,  he 
called  and  left  the  following  message:  "Is  meeting  with  Bruce 
Lindsey  if  you  need  to  reach  him.  Suggests  you  take  documents  he 
needs  to  look  at  with  you  tomorrow  when  you  meet  Jack  Quinn  for 
lunch." 

Mr.  Hubbell.  Yes. 

Senator  Bennett.  Can  you  shed  some  light  on  that  for  us? 

Mr.  Hubbell.  Mr.  Lyons  had,  during  the  campaign,  prepared  an 
analysis  of  Whitewater  and  also  had  provided  other  legal  advice  to 
the  campaign.  I  was  aware  of  that.  I  was  in  possession,  I  think  I've 
told  this  Committee,  of  certain  campaign  files.  Mr.  Lyons  called  me 
to  say  that  we  were  going  to  have  lunch  that  day,  I  mean  the  next 
day  with  Mr.  Quinn,  would  I  bring  those  files  with  me  to  give  them 
to  him  so  he  could  help  Mr.  Lindsey  with  regard  to  press  inquiries. 
And  I  did  so. 

Senator  BENNETT.  And  the  documents  were  in  your  basement  or 
your  home? 

Mr.  Hubbell.  Yes,  they  were  in  the  basement  of  my  home. 

Senator  Bennett.  They  consisted  of? 

Mr.  Hubbell.  My  recollection,  they  were  marked  so  I  didn't  go 
through  them  in  depth,  but  they  consisted  of  drafts  of  his,  what 
was  called  the  Lyons  report,  and  other  accounting  information  with 
regard  to  Whitewater. 

Senator  BENNETT.  I  see. 

Mr.  Hubbell.  I  read  this  affidavit,  Senator.  I  believe  that  it  is 
totally  consistent  with  what  I  told  you  before.  Can  I  point  that  out 
to  you? 

Senator  Bennett.  Sure. 

Mr.  Hubbell.  I  believe — I  am  assuming — I  haven't  seen  the  sig- 
nature page,  but  I  am  assuming  this  is  an  affidavit  of  Mrs.  Clinton. 

Senator  Bennett.  Yes,  it  is. 

Mr.  Hubbell.  She  says,  "While  I  was  the  billing  partner  on  this 
matter,  the  great  bulk  of  the  work  was  done  by  Mr.  Massey  who 
was  then  an  associate  at  the  Rose  Law  Firm  and  whose  specialty 
was  securities  law."  Prior  to  that,  she  said,  "In  the  spring  of  1985 
Rose  Law  Firm  was  to  represent  Madison  in  an  attempt  to  secure 
permission  for  the  S&L  to  issue  preferred  stock  and  market  it 
through  a  wholly-owned  brokerage  firm."  She  says,  "I  was  not  in- 
volved in  the  day-to-day  work  on  the  project  which  has  a  specific 
reference  to  the  securities  matter." 
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That  is  what  I  was  trying  to  say,  Senator,  is  that  when  she  is 
saying,  I  beUeve,  that  she  was  not  involved  on  a  day-to-day  basis, 
she  was  talking  about  the  securities  project,  the  securities  work 
that  the  firm  did  for  Madison.  And  that's,  I  must  be  just  terribly 
inarticulate  because  that's  what  I'm  trjdng  to  convey. 

Senator  Bennett.  Well,  you  are  not  inarticulate.  I  must  be  ter- 
ribly inarticulate  because  I  have  been  unable  to  convey  to  you  my 
problem  with  this. 

Mr.  HUBBELL.  All  right.  I'm  trying  to  say  that  my  understanding 
of  the  articles  that  I've  read  and  what  I've  seen  with  regard  to  Mrs. 
Clinton's  response  regarding  Madison  was  that  with  reference  to 
the  securities  matter,  her  involvement  was  minor. 

Senator  Bennett.  All  right.  I  will  accept  that  and  say,  as  a  lay- 
man, my  reaction  to  discovering  for  the  first  time  this  morning,  I 
guess  it  is  afternoon  by  now,  the  billing  sheets,  I  find  that  state- 
ment misleading.  I  am  not  putting  motives  in  anybody's  minds.  I 
am  not  saying  it  was  deliberately  misleading. 

I  have  learned  that  that  is  the  way  lawyers  talk  sometimes.  They 
are  very  specific  and  very  precise,  like  the  old  story  of  two  people 
driving  along  the  street  and  they  see  a  herd  of  sheep  on  the  hill. 
The  first  one  says  I  see  the  sheep  are  newly  sheared,  and  the  sec- 
ond person,  who  was  a  lawyer,  says  well,  on  this  side  at  least. 

So  you  are  being  very  precise,  and  I  am  not  criticizing  you  for 
that.  But  this  is  the  sum  and  substance  of  where  I  am,  and  I  will 
try  to  be  as  articulate  as  you've  tried  to  be,  the  strong  impression 
given  to  the  public  by  Mrs.  Clinton's  press  conference  and  but- 
tressed by  this  affidavit  is  that  her  relationship  with  Madison  was 
very  peripheral.  She  had  little  or  nothing  to  do  with  it  and  no  in- 
volvement day  to  day. 

The  strong  impression  given  to  a  la3TTian,  who  has  paid  bills, 
looking  at  this  recap  of  bills  is  that  Mrs.  Clinton  was  not  just  the 
billing  partner,  but  very  heavily  involved  in  the  day-to-day  man- 
agement of  the  Madison  account  for  the  law  firm.  If  you  wish  to 
say  well,  it  doesn't  apply  to  the  securities  matter,  and  I  accept  that, 
will  you  come  with  me  and  say  on  other  matters  she  was  heavily 
involved  in  handling  the  Madison  account  for  the  Rose  Law  Firm? 

Mr.  HuBBELL.  She  was  the  billing  partner  clearly.  That's  one 
thing  we  do  know.  We  don't  have  the  bills  themselves;  what  we  do 
know,  as  well,  is  that  if  you  look  at  even  the  breakdown  of  the  bills, 
that  she  was  not  involved,  hardly  at  all,  in  the  securities  matter. 

What  we  don't  know  is  what  the  bills  actually  reflect  with  the 
third  matter  which  is  the  other  matters  that  the  firm  billed  Madi- 
son for,  but  there  is  an  easy  solution.  Senator.  That  is,  the  Rose 
Firm  and  the  RTC  will  have  the  bills. 

The  Chairman.  I  hope  the  Rose  Firm  has  the  bills.  And  I  don't 
mean  to  be 

Senator  Bennett.  I  don't  mean  to  pursue  it  any  further,  Mr. 
Chairman. 

Mr.  HuBBELL.  Senator,  can  I  respond  about  the  Rose  Firm?  The 
Rose  Firm  had  the  bills  when  I  left  the  firm  in  1992,  OK,  because 
I  saw  them. 

The  Chairman.  We  will  pursue  that.  We  will  try  to  ascertain  if 
they  still  have  those  bills.  I  hope  they  have  them  and/or  if  the  RTC 
has  those  bills,  they  very  well  might,  I  mean,  they  have  a  recap, 
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so  where  did  they  get  the  recap?  Is  it  a  recap  that  they  provided 
us,  do  they  have  the  actual  bills?  That  is  something  that  we  will 
have  to  ascertain. 

I  will  say  this  to  you.  We  don't  have  the  letter  of  April  30,  but 
this  is  something  that  I  am  concerned  with.  Beverly  Bassett's  letter 
to  Mrs.  Clinton  in  which  she  says,  "I  have  received  your  letter, 
'your  letter,'  of  April  30,  1985,  regarding  the  proposed  authoriza- 
tion of  Madison  to  issue  of  a  class  of  nonvoting  preferred  stock.  I 
agree  with  your  analysis  and  conclusion  of  the  question,  whether 
an  Arkansas  chartered  savings  and  loan  may,  under  Arkansas  law, 
create,  authorize,  and  issue  a  class  of  preferred  stock." 

Now,  I  mean  this  is  addressed  to  Mrs.  Clinton. 

Mr.  HuBBELL.  Right. 

The  Chairman.  It  ends,  "I  concur  in  your  opinion  that  Madison's 
proposed  capitalization  plan  is  not  inconsistent  with  Arkansas 
law." 

Then  when  we  get  the  recap  in  terms  of  the  billing,  it  follows  out 
thereafter,  "It  would  appear  that  certainly  there's  more  than  a 
minor  connection." 

Now,  I  understand  when  the  partner  has  a  young  associate,  who 
performs  the  grunt  work  and  associate  type  tasks  for  them,  and  the 
associate  approaches  them  and  the  partner  says  this  is  what  I  rec- 
ommend, and  this  is  why  I  would  do  it,  et  cetera.  If  they  go  to  that 
partner,  and  maybe  we  will  have  to  call  this  young  man  in  here 
and  find  out  what,  if  anything,  he  recalls  with  respect  to  that. 

You  have  been  most  gracious  over  here  for  permitting  us  to  pur- 
sue. And  I  would  now  turn  to  Senator  Sarbanes. 

Senator  Sarbanes.  Mr.  Chairman,  I  don't  know  what  more  there 
is  to  develop  here.  I  think  Mr.  Hubbell  has  tried  to  answer  it  as 
best  he  can  on  the  basis  of  the  records  that  were  put  before  him. 
I  mean,  he  earlier  was  asked  when  did  they  stop  representing 
Madison  and  he  said  May  or  June.  And  then  he  was  caught  up  on 
that  because  there  are  these  billings  in  May.  Actually  if  you  look 
at  the  billings,  I  guess,  Mr.  Hubbell,  you  got  out  a  couple  of  months 
after  that,  from  the  looks  of  it;  is  that  correct? 

Mr.  Hubbell.  That  looks  like  it,  but  I  just  don't  know  because 
I  don't  have  the  bills,  but  my  recollection  was — and  I  do  know  that 
the  RTC  and  the  Special  Prosecutor  have  a  memo,  where  the  firm 
is  discussing  getting  out  of  representing  savings  and  loans  in  order 
for  us  to  bid  for  Federal  Home  Loan  Bank  work,  because  they've 
shown  it  to  me.  So  I  know  the  memo  exists,  and  I  know  at  least 
both  the  RTC  and  Special  Prosecutor  have  a  copy  of  that  memo 
which  is  an  internal  firm  memo  that  talks  about  it. 

Senator  Sarbanes.  Now,  it  was  the  firm's  policy  that  the  bills 
were  sent  by  a  partner,  not  by  an  associate;  is  that  correct? 

Mr.  Hubbell.  That  is  correct.  Especially  in  the  securities  area  to 
make  sure  that  a  partner  was  supervising  a  securities  associate, 
even  though  Mr.  Massey  was  very  bright. 

Senator  Sarbanes.  Would  a  partner  send  a  bill  and  have  it  cred- 
ited to  the  partner's  name  in  the  firm  when  a  lot  of  the  work  might 
have  been  done  by  an  associate? 

Mr.  Hubbell.  You  are  talking — we  had  at  one  time  35  partners 
in  the  firm  who  all  billed  differently,  so  I'd  hate  to  say  that  there's 
any  typical  practice. 
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Mr.  Chertoff.  Let  me  direct  your  attention  to  1993,  by  which 
time  you  are  out  of  the  Rose  Law  Firm  and  you're  in  Washington. 
Now,  on  September  29  you  got  a  call  from  April  Breslaw  of  the 
RTC;  correct? 

Mr.  HUBBELL.  That's  correct. 

Mr.  Chertoff.  What  did  she  tell  you? 

Mr.  HuBBELL.  I  believe  she  was  telling  me  that  there  was  an  in- 
vestigation of  some  sort — either  she  did  or  Rick  Donovan  had  al- 
ready told  me,  I'm  not  sure  about  that  because  I  don't  have  my 
message  slips.  But  Rick  called  me  about  the  same  time  to  say  that 
there  was  an  investigation  about  the  conflict  issue  again. 

And  April  said  that  she  had  no  recollection  that  I  had  told  her 
about  the  prior  representation  of  the  firm  of  Madison,  and  she 
wanted  to  raise  that  with  me. 

Mr.  Chertoff.  What  was  your  response,  did  this  ring  a  bell? 

Mr.  Hubbell.  Well,  you  know,  I  told  her  that  my  recollection 
was  that  it  was  a  very  brief,  less-than-30-second  conversation  but 
that  we  had  made  that  disclosure. 

Mr.  Chertoff.  She  calls  you  up  and  says  she  wants  to  find  out 
your  recollection  about  what  happened? 

Mr.  Hubbell.  Right. 

Mr.  Chertoff.  Did  she  say  why  she  wants  that? 

Mr.  Hubbell.  Yes,  she  said  there  was  an  investigation  regarding 
the  conflict. 

Mr.  Chertoff.  Did  she  suggest  to  you  that  she  was  conducting 
the  investigation? 

Mr.  Hubbell.  She  didn't  suggest  who  was  conducting  the  inves- 
tigation, no. 

Mr.  Chertoff.  Did  she  indicate  to  you  that  she  was  trying  to  get 
your  recollection  as  part  of  conducting  the  investigation,  or  because 
she  expected  she  was  going  to  be  asked  about  it? 

Mr.  Hubbell.  I  think  she  had  been  asked  about  it.  She  was  try- 
ing to  fmd  out  what  my  recollection  was  of  that  conversation. 

Mr.  Chertoff.  And  was  that  the  first  you  understood  or  was 
that  conversation,  or  the  conversation  with  Mr.  Donovan,  the  first 
you  understood  that  there  was  going  to  be  an  investigation  about 
this  conflict? 

Mr.  Hubbell.  Yes.  One  of  the  two  about  the  conflict  issue,  yes. 

Mr.  Chertoff.  Now,  when  you  talked  to  Mr.  Donovan  about  it, 
did  you  and  Mr.  Donovan  make  an  effort  to  reconstruct  what  had 
happened  so  you  could  be  prepared  to  meet  this  investigation? 

Mr.  Hubbell.  I  did.  I  told  Rick  that  we  should  have  some  letters 
in  the  file  regarding  the  conflict.  And  I  asked  him  if  he  would  look 
for  the  letters  regarding  the  conflict. 

Mr.  Chertoff.  So  as  far  as  you  know,  the  first  notice  that  the 
firm  got,  either  through  you  or  through  Mr.  Donovan,  that  there 
was  going  to  be  an  investigation  about  this  was  the  call  from  April 
Breslaw? 

Mr.  Hubbell.  I  really  don't — I  can't  speak  for  the  firm  but  my 
understanding  was  that  April  had  called  Rick,  yes. 

Mr.  Chertoff.  Did  you  become  concerned  about  the  fact  that 
this  was  going  to  become  a  matter  under  investigation? 

Mr.  Hubbell.  Initially,  no. 
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Mr.  Chertoff.  Did  you  sense,  again  initially,  that  there  might 
be  a  potential  embarrassment  to  the  firm  if  there  was  an  issue  in- 
volving a  conflict  of  interest? 

Mr.  HUBBELL.  Initially,  no,  Mike.  Obviously  it  grew. 

Mr.  Chertoff.  Were  you  surprised  to  hear  from  April  Breslaw 
that  she  would  be  the  person  who  would  be  contacting  you  from  the 
RTC? 

Mr.  HUBBELL.  I  think  the  impression  I  got  from  April  was  that 
she  was  trying  to  find  out,  you  know,  what  my  recollection  was 
about  those  events. 

Mr.  Chertoff.  When  had  you  spoken  to  her  previous  to  this  con- 
versation on  September  29,  when  was  the  next  earlier  time  you 
spoke  to  her? 

Mr.  HUBBELL.  I  think  I  saw  April  when  I  talked  to  the  Profes- 
sional Liability  Section  of  the  RTC  in  August  1993. 

Mr.  Chertoff.  That  was  her  section? 

Mr.  HUBBELL.  That's  her  section. 

Mr.  Chertoff.  Did  she  invite  you  to  come  down  to  talk? 

Mr.  HuBBELL.  I  thought  it  was,  although  when  I  look  in  my  cal- 
endar, it  looks  like  somebody  else  was  the  contact  person,  but  I 
thought  it  was  April.  It  could  have  been  one  of  the  other  lawyers 
I  worked  with  as  well. 

Mr.  Chertoff.  In  the  course  of  the  meeting  at  this,  with  the 
RTC  Professional  Liabilities  Section,  did  you  indicate  that,  to  some 
group  of  people  there,  that  you  knew  Ms.  Breslaw  because  you  had 
a  previous  experience  with  her  having  been  fee  counsel? 

Mr.  HUBBELL.  I  don't  know  if  I  expressed  that.  I  thought  every- 
body knew  it.  There  were  several  people  there  that  I  had  worked 
with  over  several  years,  but  April  was  certainly  one  of  them. 

Mr.  Chertoff.  In  the  course  of  the  meeting  at  PLS,  did  you  say 
in  substance  that  if  the  RTC  should  receive  demands  for  document 
production  from  a  U.S.  Attorney's  Office  which  the  RTC  believes  is 
unreasonable,  the  RTC  should  feel  free  to  let  you  know? 

Mr.  HuBBELL.  I  saw  that  memo  for  the  first  time  yesterday, 
Mike,  I  assume  you  are  reading  from  a  memo. 

Mr.  Chertoff.  I'm  reading  from  a  Department  of  Justice  E-mail 
from  Mr.  Carver. 

Mr.  HuBBELL.  I  don't  know  where  it  came  from.  I  don't  have  any 
memory  of  that,  but  I'm  not  surprised  that  I  would  have  said  some- 
thing like  that. 

Mr.  Chertoff.  Well,  you  were  not,  when  you  were  Associate  At- 
torney General,  in  the  line  of  authority  with  the  U.S.  Attorneys; 
correct? 

Mr.  HuBBELL.  The  Executive  Office  of  U.S.  Attorneys  did  not  re- 
port to  me. 

Mr.  Chertoff.  It  reported  to  the  Deputy? 

Mr.  HUBBELL.  Right. 

Mr.  Chertoff.  Can  you  think  of  any  reason  why  you  would 
make  an  offer  like  that  to  the  RTC  in  connection  with  helping  them 
with  document  production? 

Mr.  HuBBELL.  Absolutely. 

Mr.  Chertoff.  What  would  be  the  reason? 

Mr.  HuBBELL.  Mike,  if  you  remember,  at  that  time  we  were  very 
understaffed  at  that  point,  at  the  Justice  Department,  plus  the  At- 
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torney  General  and  me  and  Phil  believed  strongly  in  an  openness 
policy.  And  it  doesn't  surprise  me  at  all  for  me  to  say  if  you  are 
having  problems  with  Main  Justice,  give  me  a  call.  I  mean,  that's 
my  style,  and  I  don't  see  anything  wrong  with  that. 

Mr.  Chertoff.  When  you  say,  first  of  all,  there  was  an  openness 
policy,  are  you  meaning  to  say  that  everything  involving  criminal 
investigations,  subpoenas,  kind  of  let  it  all  hang  out? 

Mr.  HUBBELL.  I'm  trying  to  say  if  somebody  is  having  a  problem 
at  the  Justice — especially,  as  I  read  the  memo,  one  of  the  contexts 
was  that  we  didn't  have  at  that  point  a  nominee  for  Special  Coun- 
sel for  Financial  Institution  Fraud,  that  they  would  normally  be 
working  with  a  lot,  that  if  they  were  having  a  problem  to  give  me 
a  call,  and  I  would  put  them  in  touch  with  the  right  person. 

We  were  new.  We  were  the  new  people  on  the  block.  If  they  had 
a  problem,  I  would  put  them  in  touch  with  the  right  people.  I 
don't — as  far  as  if  the  RTC  had  a  problem  with  the  U.S.  Attorney 
that  they  couldn't  work  out,  and  they  called  me,  I  know  what  I 
would  have  done.  It  never  happened,  but  I  know  what  I  would  have 
done. 

Mr.  Chertoff.  Now,  after  you  spoke  to  Ms.  Breslaw  on  Decem- 
ber 29,  you  spoke  to  Bill  Kennedy;  correct? 

Mr.  Hubbell.  I  probably  talked  to  Bill  Kennedy  once  a  day. 

Mr.  Chertoff.  You  testified  earlier,  I  think,  that  there  was  a 
point  at  which  Mr.  Kennedy  told  you  about  his  conversation  with 
Mr.  Coleman;  right? 

Mr.  Hubbell.  I  believe  I  said  that  at  some — early  on  he  called 
me  about  Mr.  Hale.  I  believe  after  that  point,  at  some  point,  there 
was  a  newspaper  article  about  Mr.  Coleman  trying  to  reach,  talk- 
ing to  Mr.  Kennedy,  and  then  I  had  a  conversation  with  Bill  about 
it.  That's  my  recollection  of  the  events. 

Mr.  Chertoff.  Was  the  conversation  with  Mr.  Kennedy  where 
you  became  aware  of  the  reason  he  had  spoken  to  Mr.  Coleman 
where  you  finally  learned  that,  was  that  before  or  after  this  call 
with  April  Breslaw? 

Mr.  Hubbell.  I  have  no  idea. 

Mr.  Chertoff.  Did  you  tell  Mr.  Kennedy,  either  that  day  or 
afterwards,  you  know,  there's  going  to  be  an  investigation  of  the 
Rose  Law  Firm  involving  this  conflict  of  interest  issue? 

Mr.  Hubbell.  I  don't  recall  doing  that. 

Mr.  Chertoff.  Did  you  tell  Mrs.  Clinton? 

Mr.  Hubbell.  Oh,  no. 

Mr.  Chertoff.  No? 

Mr.  Hubbell.  No. 

Mr.  Chertoff.  Let  me  ask  you.  I  thought  you  were  about  to  say 
a  little  earlier,  in  response  to  Senator  Bennett's  question,  you  start- 
ed to  say  something  about  talking  to  or  conversing  with  Mrs.  Clin- 
ton; at  least  I  thought  you  said  that.  So  let  me  ask  you  straight 
out.  Did  you  ever  talk  to  Mrs.  Clinton  about  her  statements  in  the 
press  concerning  the  amount  of  work  she  did  for  Madison? 

Mr.  Hubbell.  I  recall,  this  is  back  in  the  campaign,  and  it  seems 
to  me  it  was  around  the  New  York  primary,  I  may  be  wrong,  but 
it  seems  to  me  it  was  around  the  New  York  primary  that  this  issue 
came  up. 
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Initially  we  were  not  able  to  talk  to  Mrs.  Clinton  directly  because 
she  was  working  until  midnight,  1  or  2  a.m.  at  night  and  we  told 
her  staff  for  her  to  be  careful.  At  some  point,  I  believe  I  did  tell 
Mrs.  Clinton  that  there  was  at  least  one  time  entry  where  she  had 
had  a  conversation  with  Beverly  Bassett. 

Mr.  Chertoff.  Oh,  you  actually  found  a  specific  time  entry  for 
a  telephone  conversation? 

Mr.  HuBBELL.  Yes. 

Mr.  Chertoff.  How  long  was  the  conversation? 

Mr.  HUBBELL.  Like  I  said  a  quarter  of  an  hour,  .25. 

Senator  Sarbanes.  Mr.  Chertoff  expressed  some  surprise,  but  I 
thought  you  testified  to  that  earlier,  didn't  you,  that  telephone  call? 

Mr.  Hubbell.  I  thought  I  did. 

Mr.  Chertoff.  Maybe  I  missed  it. 

Mr.  Hubbell.  When  you  asked  me  the  quarter  of  an  hour,  that's 
what  I  was  talking  about. 

Senator  Sarbanes.  No,  I  followed  it  up,  but  someone  else  had 
asked  you  previously.  I  mean,  this  is  the  same  conversation  we  are 
talking  about? 

Mr.  Hubbell.  Yes. 

Mr.  Chertoff.  Now,  other  than  this  conversation  where  you  told 
her,  you  said  you  told  her  to  be  careful  because  you  had  found  this 
time  entry. 

Mr.  Hubbell.  Right. 

Mr.  Chertoff.  Did  you  have  any  further  conversation  with  her 
about  this  whole  issue? 

Mr.  Hubbell.  I  can't  say  100  percent  no,  but  I  am  pretty  close 
that  the  issue  about  her  work  for  Madison  coming  up.  There  was 
an  issue,  we  were  trying  to  locate  the  records  to  verify  that  the 
money  had  been  sent  back.  I  don't  know  if  I  talked  to  Mrs.  Clinton 
about  that  directly,  but  I  might  have. 

But  there  were  issues  about  her  representation  that  came  up.  I 
don't  remember  any  specifically.  I  am  close  to  thinking  I  did,  Mike, 
but  I  might  have. 

Mr.  Chertoff.  When  the  issue  of  the  RTC  conflict  of  interest  in- 
vestigation came  up  in  September,  you  had  no  later  conversation 
with  Mrs.  Clinton  about  that? 

Mr.  Hubbell.  I'm  sorry.  You're  going  to  have  to  ask  the  question 
again 

Mr.  Chertoff.  After  the  issue  of  the  RTC  investigation  of  the 
Rose  conflict  of  interest  came  up  in  September  1993,  did  you  have 
any  conversation  with  Mrs.  Clinton  about  that  investigation? 

Mr.  Hubbell.  Mrs.  Clinton,  no. 

Mr.  Chertoff.  You  never  said  to  her  they  are  looking  at  Rose, 
again,  in  substance? 

Mr.  Hubbell.  No. 

Mr.  Chertoff.  Did  you  ever  talk  to  her  lawyers  about  it? 

Mr.  Hubbell.  Yes. 

Mr.  Chertoff.  Who? 

Mr.  Hubbell.  Mr.  Kendall. 

Mr.  Chertoff.  When  was  that? 

Mr.  Hubbell.  When  I  had  lunch  with  Mr.  Kendall  in  November. 

Mr.  Chertoff.  When  in  November?  Was  it  November  5? 

Mr.  Hubbell.  No,  no.  I  can  look  in  my  calendar  and  tell  you. 
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Mr.  Chertoff.  Would  you  take  a  look. 

Mr.  HUBBELL.  November  17,  Mike. 

Mr.  Chertoff.  Now,  on  November  5,  which  is  a  day  we  have  es- 
tablished there  was  a  meeting  in  Mr.  Kendall's  office  involving  a 
number  of  people,  not  yourself,  there's  a  call  at  7:55  in  the  morning 
from  Mrs.  Clinton  to  you.  Do  you  know  whether  that  was  in  con- 
nection with  this  upcoming  meeting? 

Mr.  HuBBELL.  I  don't  know. 

Mr.  Chertoff.  What  did  she  talk  to  you  about  on  that  day?  Do 
you  have  any  notion? 

Mr.  HuBBELL.  Mike,  I  have  no  idea  what  she  would  have  talked 
to  me  about. 

Mr.  Chertoff.  On  November  17,  when  you  met  with  Mr.  Ken- 
dall, at  whose  request  was  that,  to  talk  about  the  Rose 

Mr.  HuBBELL.  That  wasn't  the  purpose  of  the  meeting,  but  it 
came  up. 

Mr.  Chertoff.  What  was  the  purpose  of  the  meeting? 

Mr.  Hubbell.  For  me  to  meet  with  Mr.  Kendall  and  make  ar- 
rangements for  the  transfer  of  the  documents  I  had  to  Mr.  Kendall. 

Mr.  Chertoff.  How  did  the  subject  of  this  conflict  of  interest  in- 
quiry come  up  on  November  17?  Did  you  bring  it  up? 

Mr.  Hubbell.  I  don't  know  that  I  brought  it  up  or  he  brought 
it  up.  I  just  know  that  we  would  have  talked  about  the  Rose  Firm 
because  I  had  a  Rose  Firm  file  with  me  at  the  time. 

Mr.  Chertoff.  What  was  in  the  file? 

Mr.  Hubbell.  The  file  was  the  Rose  Firm  file  with  regard  to  the 
representation  of  Madison  for  the  Arkansas  Securities  Department. 

Mr.  Chertoff.  What  was  contained  in  the  file,  what  kind  of  doc- 
uments? 

Mr.  Hubbell.  Correspondence. 

Mr.  Chertoff.  Were  there  billing  records? 

Mr.  Hubbell.  I  don't  believe  so.  I  believe  at  the  firm,  the  billing 
records  were  kept  in  a  separate  file  but  it  could  have  been.  It  was 
that  file. 

Mr.  Chertoff.  Was  it  a  thick  file? 

Mr.  Hubbell.  No. 

Mr.  Chertoff.  Were  there  documents  that  Hillary  Clinton  had 
signed  in  the  file? 

Mr.  Hubbell.  I  don't  remember  Hillary  signing  anything  in  the 
file. 

Mr.  Chertoff.  What  did  you  do  with  the  file? 

Mr.  Hubbell.  I  gave  it  to  Mr.  Kendall. 

Mr.  Chertoff.  Have  you  ever  seen  it  again? 

Mr.  Hubbell.  No. 

Mr.  Chertoff.  As  far  as  you  know,  is  it  still  in  his  possession? 

Mr.  Hubbell.  I  don't  believe  it  is. 

Mr.  Chertoff.  Do  you  know  where  it  is? 

Mr.  Hubbell.  I  believe  he  returned  it  to  the  Rose  Firm. 

Mr.  Chertoff.  Do  you  know  who  has  it  now? 

Mr.  Hubbell.  No. 

Mr.  Chertoff.  Now,  do  you  know  Diane  Blair? 

Mr.  Hubbell.  Yes. 
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Mr.  Chertoff.  Did  you  work  with  her  at  all  during  the  cam- 
paign or  afterwards  concerning  Whitewater  issues  or  issues  relat- 
ing to  the  Rose  Law  Firm? 

Mr.  HuBBELL.  I  worked  with  Diane  during  the  campaign  on  Rose 
Firm  issues.  I  don't  remember  doing  so  after  the  campaign. 

Mr.  Chertoff.  What  did  you  do  with  her  during  the  campaign 
on  those  issues? 

Mr.  HuBBELL.  Diane  was  one  of  the  people  who  worked  with 
Betsy  Wright  in  dealing  with  media  and  issues  involving  Arkansas. 
And  Diane  might  be  the  one  who  called  me  to  say  we  have  an  in- 
quiry from  Mr.  Gerth,  or  I  might  say  I  have  gotten  a  call  from  Mr. 
Gerth,  and  I  use  that  as  only  one  example,  to  let  the  campaign 
know  that  the  firm  was  getting  press  inquiries  about  a  myriad  of 
issues,  not  just  Madison. 

Mr.  Chertoff.  Diane  Blair  is  Jim  Blair's  wife? 

Mr.  HuBBELL.  Yes. 

Mr.  Chertoff.  How  long  have  you  known  her? 

Mr.  HuBBELL.  Gee 

Mr.  Chertoff.  I  beg  your  pardon. 

Mr.  HuBBELL.  I  don't  know  how  long  I've  known  her.  I've  known 
her  for  a  while. 

Mr.  Chertoff.  How  long  has  she  known  the  Clintons,  to  your 
knowledge? 

Mr.  HUBBELL.  I  think  since  the  Clintons  were  professors  at  the 
University  of  Arkansas,  which  was  over  20  years  ago. 

Mr.  Chertoff.  Did  you  have  an  occasion  to  see  Jim  Blair  and 
Diane  Blair  in  Washington  after  you  came  to  Washington  as  an  as- 
sociate? 

Mr.  HuBBELL.  Yes. 

Mr.  Chertoff.  Did  you  see  them  frequently? 

Mr.  HUBBELL.  Not  frequently,  no. 

Mr.  Chertoff.  Do  you  know  whether  either  of  them  was  fre- 
quently in  the  White  House? 

Mr.  HUBBELL.  I  know  on  a  couple  of  occasions  I  saw  them  there. 
I  can't  tell  you  how  often  they  were  there. 

Mr.  Chertoff.  Do  you  know  whether  either  of  them  had  any  in- 
volvement, after  you  came  to  the  White  House,  with  handling  the 
Whitewater  or  Madison  issues,  as  they  became  public  issues? 

Mr.  HUBBELL.  I  don't  know.  I  would  be  surprised  if  Jim  was  not 
involved,  but  I  don't  know  that. 

Mr.  Chertoff.  You  would  be  surprised  if  he  was  not  involved? 

Mr.  HuBBELL.  Right. 

Mr.  Chertoff.  Why  do  you  say  that? 

Mr.  Hubbell.  Because  Jim  was  the  one  who  was  supposed  to  be 
negotiating  with  Mr.  McDougal  about  the  transfer  of  the  White- 
water interest  the  Clintons  had  back  to  Mr.  McDougal. 

Mr.  Chertoff.  Now,  other  than  the  meeting  you  have  described 
with  Mr.  Kendall  on  the  17th  of  November  in  which  you  discussed 
to  some  degree  the  issues  of  the  Rose  Firm  and  the  transfer  of  files, 
did  you  have  other  meetings  with  the  Clintons'  private  attorneys 
in  connection  with  their  private  legal  issues  between  the  summer 
of  1993  and  the  end  of  the  year? 

Mr.  Hubbell.  I  met  with  Mr.  Barnett  in  August,  I  believe. 

Mr.  Chertoff.  What  was  that  about? 
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Mr.  HUBBELL.  It  was  right  after  Vince's  death,  and  I  was  trying 
to  identify  someone  who  was  going  to  be  the  Chntons'  counsel,  to 
get  the  records  to  that  person.  I  met  with  Mr.  Barnett  about  that, 
and  at  that  point  we  were  hoping  that  Mr.  Barnett  would  be  the 
one  to  deliver  the  files  to. 

Mr.  Chertoff.  Wait  a  second.  You  had  a  conversation  with  Mr. 
Barnett  to  determine  where  the  records  would  go? 

Mr.  HuBBELL.  Right. 

Mr.  Chertoff.  You  are  talking  about  the  records  in  Mr.  Foster's 
office? 

Mr.  HUBBELL.  No. 

Mr.  Chertoff.  Which  records? 

Mr.  HuBBELL.  The  records  that  were  in  my  basement. 

Mr.  Chertoff.  I  see.  And  the  reason  for  moving  those  or  having 
this  discussion  was  connected  how  to  Mr.  Foster's  death? 

Mr.  HuBBELL.  Mr.  Foster  and  I  had  been  talking  about  getting 
the  files  to  a  private  counsel,  or  to  some  secure  storage  here  in 
Washington.  After  Vince's  death,  I  didn't  have  anyone  to  talk  to 
about  this  issue.  A  person  named  Mike  Berman,  who  was  assisting 
the  Clintons  in  some  personal  matters,  introduced  me  to  Mr. 
Barnett.  I  had  met  Mr.  Barnett  but  I  did  not  know  that  he  was 
their  personal  counsel  until  that  point. 

Mr.  Chertoff.  Did  he  agree  to  take  these  records  from  you? 

Mr.  Hubbell.  I  believe  he  told  me  that  because  of  a  conflict,  that 
was  either  developing  or  had  developed  he  could  not,  he  was  going 
to  have  to  no  longer  be  their  personal  counsel,  but  that  he  was  hop- 
ing the  Clintons  were  going  to  hire  Mr.  Kendall,  and  that  as  soon 
as  that  had  taken  place  that  we  would  arrange  for  the  transfer. 

Mr.  Chertoff.  OK.  Other  than  that  meeting  and  the  meeting 
you  have  described  of  November  17,  did  you  have  other  conversa- 
tions with  the  Clintons'  personal  attorneys  relating  to  their  per- 
sonal legal  work? 

Mr.  Hubbell.  How  far  back 

Mr.  Chertoff.  From  the  summer  of  1993  until  the  end  of  the 
year. 

Mr.  Hubbell.  The  summer  of  1993,  I  met  with  Mr.  Barnett  and 
Mr.  Berman.  I  may  have  had  a  phone  conversation  or  two  with  Mr. 
Barnett.  I  just  don't  know.  I  met  with  Mr.  Kendall  and  Mr. 
Barnett.  Then  Mr.  Kendall  came  to  my  house  that  weekend  and  got 
the  rest  of  the  files.  On  an  airplane,  coming  back  from  Arkansas 
in  January  1994,  I  had  a  brief  conversation  with  Mr.  Barnett. 

Mr.  Chertoff.  Let  me  ask  you  finally  to  turn  to  one  last  issue 
in  connection  with  these  documents.  You  talked  about,  I  guess, 
Betsy  Wright  had  originally  furnished  you  with  the  documents. 
Were  you  in  contact  with  her  during  1993  regarding  the  handling 
of  the  documents  or  other  issues  emerging  from  campaign  ques- 
tions about  Whitewater  or  the  Rose  Law  Firm,  or  things  of  that 
sort? 

Mr.  Hubbell.  I  was  in  contact  with  Betsy  but  not  on  issues  re- 
garding Whitewater. 

Mr.  Chertoff.  Do  you  know  Jack  Palladino? 

Mr.  Hubbell.  Yes  I  do. 

Mr.  Chertoff.  Did  she  give  you  Mr.  Palladino's  phone  number? 

Mr.  Hubbell.  I  wouldn't  be  surprised  if  she  did. 
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Mr.  Chertoff.  Who  is  Mr.  Palladino? 

Mr.  HUBBELL.  He  is  an  attorney  and  private  investigator  who 
worked  for  the  campaign. 

Mr.  Chertoff.  Is  he  a  practicing  attorney,  or  is  he  basically  a 
private  investigator? 

Mr.  Hubbell.  I  have  never  met  Mr.  Palladino,  so  I  don't  know. 

Mr.  Chertoff.  In  what  capacity  was  he  working  for  the  cam- 
paign? 

Mr.  Hubbell.  Mike,  I  don't  know.  My  understanding  was  that  he 
was  an  attorney  and  a  private  investigator. 

Mr.  Chertoff.  Why  did  you  want  his  phone  number? 

Mr.  Hubbell.  There  are  two  possibilities  that  I  recall.  One  would 
be  that  someone  who  had  worked  with  him  during  the  campaign, 
Betsy  had  given  him  as  a  reference  for  that  person.  Second,  was 
that,  in  June  1993,  an  issue  came  up  about  some  of  the  work  Mr. 
Palladino  had  done  with  regard  to  the  genealogy  of  Mr.  Clinton, 
President  Clinton,  and  I  may  have  wanted  Mr.  Palladino's  number 
to  call  him  about  that  matter. 

A  third  possibility,  some  reason  I  think  of  this,  is  when  I  started 
accumulating  the  files,  I  might  have  wanted  to  call  Mr.  Palladino 
to  tell  him  to — if  he  had  any  files  to  get  those  files  to  Mr.  Kendall 
as  well. 

Mr.  Chertoff.  Let  me  see  if  I  can  help  you  remember  a  little 
bit.  The  message  that's  left  for  you  on  June  23  at  2:50  p.m.  says 
the  name  and  number  she  promised  you  is  Jack  Palladino  and  then 
there's  a  number.  There's  a  suggestion  there  that  she  had  promised 
you  a  particular  name  and  a  particular  number.  Were  you  looking 
for  a  private  investigator  to  do  some  private  investigation  work? 

Mr.  Hubbell.  No,  Mr.  Palladino  had  done  some  work  with  re- 
gard to  the  genealogy,  the  way  I  put  it,  is  that  it  was  around  Fa- 
ther's Day  and  a  man  had  come  forward  to  say  he  was  a  half  broth- 
er of  the  President.  I  believe  during  the  campaign  Mr.  Palladino 
had  done  some  work  to  determine  if  that  was  indeed  true  or  not 
true  by  tracing  the  genealogy  of  President  Clinton.  So  in  connection 
with  that,  Betsy  may  have  given  me  the  number. 

At  the  same  time,  Mike,  a  woman  who  had  worked  on  the  cam- 
paign and  had  worked  with  Mr.  Palladino  extensively  was  applying 
for  a  job  in  my  office,  and  Betsy  had  called  to  recommend  her,  said 
that  I  should  hire  her  and  had  given  Mr.  Palladino  as  a  reference. 
So  that  is  one  of  the  two  reasons  I  might  have  called  Mr.  Palladino 
in  June.  In  June  there  would  have  been  nothing  about  Madison  or 
Whitewater. 

Mr.  Chertoff.  Let  me  finally  ask  you  this.  You  indicated  you  did 
see  some  kind  of  a  report  about  the  Hale  matter — I'm  sorry,  the  re- 
ferral on  Madison  at  the  Department  of  Justice.  Do  you  remember 
when  that  was? 

Mr.  Hubbell.  I  can't  give  you  a  specific  date.  It  was  in  the  Au- 
gust, September  range  of  1993.  I  believe  it  was  in  late  September 
1993,  but  I  don't  know  the  exact  day. 

Mr.  Chertoff.  The  only  memo — I  can  tell  you  the  only  memo  we 
have  gotten  from  the  Department  that  relates  to  this,  before  Octo- 
ber 28,  and  there  is  one  on  October  28  is  a  memo  of  February  9 
which  I  think  you  have  been  shown  regarding  the  recusal,  a  rec- 
ommendation or  addressing  the  recusal  of  Mr.  Banks,  and  it  was 
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directed  to  Stuart  Gerson  who  was  then  the  Acting  Attorney  Gen- 
eral. 

Mr.  HuBBELL.  Mike,  can  you  wait  1  second  and  let  me  pull  that. 

Mr.  Chertoff.  Absolutely.  Take  your  time. 

Have  you  seen  this? 

Mr.  HuBBELL.  In  this  form,  I  don't  believe  I've  seen  this. 

Mr.  Chertoff.  When  did  you  see  it  in  some  other  form? 

Mr.  HuBBELL.  When  I  appeared  before  the  Grand  Jury. 

Mr.  Chertoff.  Did  you  ever  see  this  document  or  a  document 
like  this  in  February? 

Mr.  Hubbell.  No. 

Mr.  Chertoff.  Am  I  correct  that  in  February  you  were  at  the 
Department? 

Mr.  Hubbell.  Yes,  I  was. 

Mr.  Chertoff.  You  were  not  at  that  point  the  Associate  Attorney 
General? 

Mr.  Hubbell.  No,  I  was  not. 

Mr.  Chertoff.  You  were  essentially  the  Assistant  to  the  then 
Acting  Attorney  General  Mr.  Gerson,  who  was  a  holdover? 

Mr.  Hubbell.  That's  correct. 

The  Chairman.  Can  I  ask  you  to  spend — ^you  have  it?  OK.  Con- 
tinue. 

Mr.  Chertoff.  That  finishes  for  me,  Mr.  Chairman. 

The  Chairman.  I'm  just  going  to  get  to  one  thing,  Mr.  Hubbell. 
You  are  aware  now  that  the  Federal  Home  Bank  Board  gave  what 
I  would  consider  to  be  a  scathing  denunciation  of  the  operation  of 
Madison,  are  you  aware  of  that? 

Mr.  Hubbell.  I'm  not  surprised. 

The  Chairman.  Have  you  seen  that  at  all? 

Mr.  Hubbell.  I  saw  some  exam  reports  in  1984  and  1985.  I  was 
given  yesterday  afternoon.  This  one  in  1986 

The  Chairman.  So  you  saw  the  1986  one,  do  you  have  a  copy  of 
the  1986  one? 

Mr.  Hubbell.  I  was  given  it  yesterday  afternoon,  yes. 

The  Chairman.  Could  you  flip  over  to  May  8,  016323.  I  am  going 
to  ask  if  they  can  help  you.  "Description  and  activity,"  I  am  going 
to  ask  you  to  read  that. 

Mr.  Hubbell.  I  did  last  night  if  that  would  speed  things  up. 

The  Chairman.  "Land  at  Castle  Grand  was  involved  in  a  series 
of  flips  and  fictitious  sales  by  members  of  the  McDougal/Hanley 
group."  Then  it  goes  on  to  say  that  these  things  are  more  fully  de- 
scribed later  on.  Next  paragraph,  "The  land  which  became  Castle 
Grand  was  previously  owned  by  IDC,"  Industrial  Development 
Company  of  Little  Rock.  That  is  what  you  were  speaking  about  be- 
fore. 

Mr.  Hubbell.  That's  correct. 

The  Chairman.  Let's  go  over  to  the  next  page,  and  trying  to  save 
some  time,  second  paragraph,  "Ward  apparently  warehoused  this 
land  to  reduce  Madison's  financial  investment  and  the  attendant 
borrowing  from  Madison  Guaranty."  You  have  come  to  realize  that, 
is  that  accurate? 

Mr.  Hubbell.  I  recognize  that  that  is  the  position  that  the  Fed- 
eral Home  Loan  Bank  Board  took,  yes. 

The  Chairman.  Is  that  an  accurate  statement? 
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Mr.  HUBBELL.  Senator,  there  was  litigation  over  this  very  trans- 
action where  an  Arkansas  jury  found  the  opposite,  so  I  know  that 
that's  what  the  position  of  the  Government  is.  Now,  whether  it's 
true 

The  Chairman.  Warehousing  of  property  through  a  person  who 
was  not  held  liable  for  any  failure  to  pay  off  the  loan,  that  certainly 
breaks  all  of  the  regulatory  provisions  if  not  criminal  laws;  isn't 
that  true? 

Mr.  HuBBELL.  I  am  not  a  regulatory  lawyer,  I  do  not  know,  Sen- 
ator. I  know  there  is  a  different  viewpoint  that  was  articulated  in 
litigation  in  Arkansas.  I  am  not  trying  to  say  whether  it  was  or 
wasn't,  but  I  am  just  trying  to  tell  you  that  there  is  a  second  view- 
point on  that.  But  it  doesn't  really  matter. 

The  Chairman.  I  will  conclude  by  reading  the  last  sentence. 
"Thereby,  using  this  circuitous  route,  additional  Madison  Guaranty 
investments  in  Madison  Financial  was  disguised  as  a  loan  to 
Ward." 

What  troubles  me  is  that  here  we  have  the  Rose  Law  Firm  bill- 
ing in  January  1986,  and  that's  when  this  took  place,  and  I  look 
at  the  January  30  letter  bill  for  $4,670.  I  look  at  the  one  letter  and 
I  look  over  at  the  billing  for  the  month,  and  there  I  see  Madison 
Guaranty  stock  offering  and  IDC.  As  you  pointed  out,  you  believe 
most  of  that  took  place  as  the  IDC.  And  I  see  Mrs.  Clinton  there. 
I  mean,  I  see  an  awful  lot  of  work  being  done.  I  have  to  tell  you, 
I  am  troubled  by  the  fact  that  the  law  firm  would  have  engaged 
in  this  kind  of  activity.  I  just  have  to  tell  you  that. 

Mr.  HuBBELL.  I  understand  your  position.  Senator. 

The  Chairman.  All  right.  I  just  wanted  to  share  that  with  you. 
We  have  no  further  questions  for  this  witness. 

Do  you  have  any  questions? 

OPENING  COMMENTS  OF  SENATOR  ROD  GRAMS 

Senator  GRAMS.  A  couple.  Thank  you  very  much,  Mr.  Chairman. 
Mr.  Hubbell,  welcome  back. 

Mr.  Hubbell,  I  just  wanted  to  ask  you  a  couple  questions  about 
a  meeting  on  October  6.  According  to  a  news  report,  if  you  go  back 
to  The  Washington  Times,  that's  when  Governor  Jim  Guy  Tucker 
was  in  Washington,  basically  unannounced,  to  meet  with  President 
Clinton  in  the  Oval  Office.  This  comes  2  days  after  Bruce  Lindsey 
had  told  the  President  about  the  Madison  referrals  naming  Gov- 
ernor Tucker,  and  also  naming  Bill  and  Hillary  Clinton  as  possible 
witnesses  in  this.  Were  you  at  that  meeting  at  all? 

Mr.  Hubbell.  No,  I  was  not. 

Senator  GRAMS.  Did  you  have  an  opportunity  to  speak  with  the 
President  after  the  meeting  to  ascertain  what  the  meeting  was  all 
about  or  what  was  talked  about? 

Mr.  Hubbell.  No,  I  did  not. 

Senator  Grams.  So  you  don't  know  what 

Mr.  Hubbell.  I  have  no  idea  what  was  discussed.  I  know  that 
he  was  there  that  day,  but  that  was  it. 

Senator  GRAMS.  The  story  also  went  on  to  state  that  Governor 
Tucker  met  with  you.  Did  you,  in  fact,  meet  with  Governor  Tucker 
while  he  was  in  Washington  the  week  of  October  6? 

Mr.  Hubbell.  No,  I  did  not. 
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Senator  Grams.  Did  you  at  any  time  discuss  with  Governor 
Tucker,  either  in  person  or  by  phone,  any  of  the  circumstances  sur- 
rounding maybe  Madison  Guaranty,  David  Hale,  the  SBA  problems 
being  detailed  in  these  referrals? 

Mr.  HUBBELL.  I  have  had  no  discussions  with  Governor  Tucker 
about  any  of  those  transactions. 

Senator  Grams.  Let's  move  to  another  date,  just  about  a  month 
later,  on  November  5.  This  was  the  same  day  that  U.S.  Attorney 
Paula  Casey  recused  herself  from  the  Madison  case.  There  was  a 
meeting  that  afternoon  at  the  office  of  Mr.  Kendall.  Did  you  attend 
that  meeting  at  Mr.  Kendall's  office? 

Mr.  HUBBELL.  No,  I  did  not. 

Senator  Grams.  So  you  have  no  idea,  then,  what  went  on,  in  that 
meeting  at  all? 

Mr.  HUBBELL.  No. 

Senator  Grams.  Just  one  final  thought.  I  will  go  back  to  the  Oc- 
tober 6  meeting  when  Governor  Tucker  was  in  town.  You  did  not 
meet  with  him  or  with  the  President  at  that  time,  but  you  did  say 
or  have  testified  that  you  received  a  call  from  Bruce  Lindsey  on  Oc- 
tober 6? 

Mr.  HUBBELL.  I  believe  I  met  with  Bruce  that  day. 

Senator  Grams.  The  purpose  of  the  meeting  was  to — Bruce  at 
that  time  I  think  had  been  appointed  or  was  pointed  out  as  being 
the  point  person  to  talk  to  the  press  about  any  Whitewater  ques- 
tions? 

Mr.  HuBBELL.  At  some  point  I  know  that  was  true. 

Senator  Grams.  The  meeting  that  you  had  or  the  phone  call  with 
him  that  day  on  October  6  was  in  effect  to  talk  about  files  of  White- 
water? 

Mr.  HuBBELL.  No. 

Senator  Grams.  What  was  that  meeting  in  relation  to? 

Mr.  HuBBELL.  About  appointments.  Mr.  Lindsey  was  still  the 
head  of  personnel  at  that  time  and  I  was  under  extreme  pressure 
to  move  appointments  at  the  Justice  Department.  So  I  had  asked 
Mr.  Nussbaum  to  set  up  a  meeting  with  Mr.  Lindsey  to  see  if  we 
could  get  some  of  those  appointments  moved. 

Senator  Grams.  I  guess  my  concern  was  or  the  speculation  is,  I 
mean,  you  put  a  lot  of  these  events  together  2  days  before  there's 
the  referrals.  Mr.  Lindsey  is  in  contact  with  the  President.  Gov- 
ernor Tucker  makes  an  unexpected  visit  to  Washington,  DC,  pays 
a  visit  to  Mr.  Clinton  at  the  Oval  Office.  You  also  have  a  meeting 
that  same  day  with  Mr.  Lindsey.  But  you  are  saying  that  none  of 
these  events  correspond  with  any  of  the  referrals  of  Madison 
Guaranty 

Mr.  HuBBELL.  As  far  as  I'm  concerned. 

Senator  Grams.  — that  you  were  involved  with. 

Mr.  HuBBELL.  I  was  involved  with  meeting  with  Bruce  and  Ber- 
nie  about  appointments  which  were  very  critical  to  the  Attorney 
General  at  that  time.  I  was  at  the  White  House  that  day,  I  do  re- 
member Mr.  Lindsey  saying  by  the  way,  Jim  Guy  is  there  if  you 
want  to  say  hi,  but  I  never  talked  to  him  that  day. 

Senator  Grams.  Again,  I  think  this  is  some  of  the  concerns  that 
we  have  had.  It  all  seems  so  coincidental  that  a  lot  of  these  things 
happen  and  go  about,  but  there  was  no  mention  in  the  meeting 
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with  Mr.  Lindsey  about  maybe  potential  files  you  still  had  on 
Whitewater  or  relaying  any  information  about  a  meeting  that  Gov- 
ernor Tucker  had  with  Mr.  Clinton. 

Mr.  HuBBELL.  There  was  nothing  about  the  meeting. 

I  am  not  sure  when  I  might  have  said  to  Bruce  that  I  still  have 
the  files  in  my  basement  and  that  I  am  supposed  to  be  getting  with 
Barnett  to  get  those  files  to  Bob  or  his  designee.  I  probably  said 
that  a  lot,  just  that  we  need  to  get  a  counsel  for  the  President  in 
place  so  I  can  deliver  the  files. 

I  could  have  said  that  on  that  day.  I  didn't  say  I  didn't  say  it, 
but  those  were  files  in  my  basement  that  had  really  nothing  to  do 
with,  I  think,  what  this  Committee  is  after. 

Senator  GRAMS.  Thank  you,  Mr.  Chairman.  No  further  questions. 

The  Chairman.  Thank  you.  We  have  no  further  questions. 

Senator  Sarbanes. 

Senator  Sarbanes.  Let's  take  a  5-minute  or  10-minute  break  and 
keep  on  going. 

The  Chairman.  We  are  going  to  take  a  10-minute  break  at  which 
time  we  will  then  start  with  U.S.  Attorney  Paula  Casey. 

Thank  you,  Mr.  Hubbell. 

[Recess.] 

The  Chairman.  The  Committee  will  come  to  order  and  at  this 
time  we  will  ask  our  witnesses  if  they  would  stand  for  the  purposes 
of  taking  the  oath. 

[Whereupon,  Paula  Casey,  Michael  Johnson,  and  Fletcher  Jack- 
son were  called  as  witnesses  and,  having  first  been  duly  sworn, 
were  examined  and  testified  as  follows:] 

The  Chairman.  We  will  start  Ms.  Casey,  Mr.  Jackson,  and  Mr. 
Johnson  with  any  statements  that  you  would  wish  to  give  to  the 
Committee. 

Ms.  Casey. 

SWORN  TESTIMONY  OF  PAULA  J.  CASEY,  U.S.  ATTORNEY 
EASTERN  DISTRICT  OF  ARKANSAS 

Ms.  Casey.  Thank  you,  Mr.  Chairman,  Senator  Sarbanes,  Sen- 
ator Hatch,  and  Members  of  the  Committee.  I  appreciate  the  oppor- 
tunity that  you  have  afforded  me  to  publicly  answer  the  numerous 
questions  that  have  been  raised  about  my  involvement  in  the  mat- 
ters that  are  under  investigation  by  your  Committee. 

I  am  here  to  state  uncategorically  that  neither  I  nor  any  member 
of  the  staff  of  the  U.S.  Attorney's  Office  for  the  Eastern  District  of 
Arkansas  took  any  action  that  was  intended  to  obstruct,  impede, 
delay,  or  hinder  any  of  the  matters  that  are  under  investigation  by 
your  Committee. 

Although  this  is  not  in  my  prepared  statement  that  you  received, 
I  would  also  like  to  tell  you  thank  you  for  accommodating  my 
schedule.  As  you  know,  I  am  in  the  midst  of  a  lengthy  criminal 
RICO  trial,  that  involves  arson,  insurance  fraud,  drug  distribution, 
and  murder  for  hire.  I  also  appreciate  the  efforts  that  Judge  How- 
ard, his  stafi",  and  the  defense  lawyers  took  to  accommodate  my  ap- 
pearance here. 

As  the  Members  of  this  Committee  know,  but  the  public  may  not, 
a  U.S.  Attorney  is  appointed  by  the  President  on  the  recommenda- 
tion of  the  Senior  Congressional  Member  of  the  President's  party. 
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I  was  recommended  to  the  President  for  appointment  as  the  U.S. 
Attorney  for  the  Eastern  District  of  Arkansas  by  U.S.  Senator  Dale 
Bumpers.  I  was  Senator  Bumpers's  Legislative  Director  and  Chief 
Counsel  for  3  years  from  1990  until  the  end  of  1992.  I  was  pleased 
that  Senator  Bumpers  demonstrated  his  confidence  in  my  ability  by 
recommending  me  for  this  position. 

I  discussed  the  position  of  U.S.  Attorney  with  Senator  Bumpers 
on  several  occasions  beginning  in  November  1992,  but  I  never  dis- 
cussed the  possibility  of  my  nomination  with  any  member  or  with 
anyone  connected  to  the  Clinton  for  President  campaign  or  with 
anyone  who  was  employed  at  the  White  House. 

The  former  U.S.  Attorney  for  the  Eastern  District  of  Arkansas, 
Chuck  Banks,  announced  his  resignation  in  January  1993,  and  he 
actually  left  office  at  the  beginning  of  March  1993.  The  Attorney 
General,  by  statutory  authority,  then  appointed  Richard  Pence,  a 
career  Assistant  U.S.  Attorney,  as  the  interim  U.S.  Attorney  for  the 
Eastern  District. 

In  early  August  1993,  President  Clinton  announced  my  nomina- 
tion. I  began  working  in  the  position  on  August  16,  after  the  Chief 
Judge  for  the  Eastern  District  issued  an  order  for  a  judicial  ap- 
pointment. The  U.S.  Senate  confirmed  my  nomination  on  Septem- 
ber 22.  During  my  first  2  weeks  as  U.S.  Attorney,  I  visited  with 
each  of  the  assistants  in  the  office  in  an  effort  to  assess  the  nature 
of  the  cases  and  the  matters  then  pending,  and  to  get  their  input 
on  my  selection  of  a  First  Assistant/Criminal  Chief.  The  previous 
First  Assistant,  Mac  Dodson,  had  left  with  U.S.  Attorney  Banks  to 
form  a  private  law  firm  in  March  1993,  and  there  had  been  no 
First  Assistant  or  Criminal  Chief  in  the  office  since  that  time. 

On  September  2,  1993,  I  asked  Michael  Johnson  to  be  the  First 
Assistant/Criminal  Chief  for  the  District.  Michael  started  working 
for  the  Department  of  Justice  in  1973,  in  the  Honors  Program.  He 
became  an  Assistant  U.S.  Attorney  in  the  Eastern  District  of  Ar- 
kansas in  1984.  I  selected  him  as  First  Assistant  because  of  his  ex- 
tensive criminal  experience  and  his  knowledge  of  the  Department 
of  Justice  and  its  policies.  He  was  and  is  well  respected  by  the 
courts,  by  law  enforcement,  and  by  his  colleagues.  I  trust  him  and 
I  rely  on  his  advice.  Michael  accepted  the  position  as  the  First  As- 
sistant and  assumed  his  duties  on  September  7,  1993. 

I  would  like  to  address  the  matter  of  David  Hale. 

When  I  became  the  U.S.  Attorney,  the  investigation  of  David 
Hale  and  certain  matters  involving  the  Small  Business  Administra- 
tion were  already  under  investigation  by  the  FBI  and  the  U.S.  At- 
torney's Office.  The  matter  was  assigned  to  Assistant  U.S.  Attorney 
Fletcher  Jackson.  When  I  first  discussed  the  Hale  matter  with  Mr. 
Fletcher  in  August  1993,  he  advised  me  that  his  investigation  of 
the  SB  A  fraud  was  essentially  complete,  and  that  he  planned  to 
present  the  matter  for  indictment  during  the  September  Grand 
Jury  session.  I  did  not  attempt  to  change  the  prosecution  plans  nor 
to  reassign  the  Hale  matter. 

Fletcher  also  told  me  that  he  was  continuing  to  investigate  other 
matters  involving  David  Hale,  and  that  the  investigation  might 
lead  to  matters  involving  Madison  Guaranty  Savings  &  Loan.  I 
took  no  action  to  impede  or  to  slow  his  investigation. 


848 

Randy  Coleman,  who  represented  David  Hale,  called  and  made 
an  appointment  to  visit  with  me  on  September  7,  1993.  My  meeting 
with  Mr.  Coleman  was  brief  for  two  reasons.  First,  he  had  injured 
himself  the  day  before  playing  golf  and  he  appeared  to  be  experi- 
encing a  great  deal  of  discomfort.  Second,  his  only  request  on  be- 
half of  his  client  was  one  which  a  reasonable  prosecutor  would  not 
grant.  Mr.  Coleman  asked  that  Mr.  Hale  be  granted  immunity  or 
charged  with  a  misdemeanor  in  exchange  for  cooperating  with  the 
Government. 

While  I  was  willing  to  assess  Hale's  value  as  a  cooperating  wit- 
ness, I  felt  and  I  still  feel  that  allowing  Hale  to  plead  to  anything 
less  than  a  felony  was  wrong.  The  case  involved  substantial  fraud 
on  a  Gk)vernment  agency  funded  by  taxpayer  money.  The  defendant 
was  an  elected  public  servant  and  a  licensed  attorney.  Had  I  en- 
tered into  an  agreement  to  give  Hale  immunity  or  allowed  him  to 
plead  to  a  misdemeanor,  I  would  have  been  justifiably  criticized. 

Coleman  insinuated  that  Hale  could  give  information  about  peo- 
ple who  were  too  big  for  me  to  prosecute,  although  he  never  pro- 
vided specific  information  about  any  person  or  any  wrongdoing.  I 
offered  to  arrange  for  Hale  to  proffer  his  evidence  to  Federal  agents 
under  a  grant  of  use  immunity  so  that  its  usefulness  could  be  eval- 
uated. This  is  a  standard  procedure  in  my  office,  and  I  believe  it 
is  a  standard  procedure  in  most  U.S.  Attorneys'  Offices.  I  also  told 
Coleman  that  if  Hale  cooperated,  the  Grovernment  would  request  a 
reduction  in  Hale's  sentence. 

During  the  next  2  weeks,  there  was  a  series  of  letters  exchanged 
by  Coleman,  First  Assistant  Michael  Johnson,  and  me.  In  my  let- 
ters, I  attempted  to  reflect  accurately  what  was  occurring  with  re- 
gard to  the  Hale  matter  and  the  negotiations  with  Randy  Coleman. 

In  one  of  his  letters,  Coleman  suggested  that  my  office  should 
recuse  from  prosecution  of  his  client.  There  was  no  conflict  of  inter- 
est in  my  office's  prosecution  of  David  Hale.  And  since  Hale  refused 
to  proffer  whatever  information  he  had,  I  had  no  basis  for  recusal. 
The  only  basis  for  recusal  that  Randy  Coleman  ever  articulated 
was  that  Hale  might  cooperate  against  other  people.  Hale's  refusal 
to  tell  us  what  he  knew,  meant  that  no  one  could  evaluate  its 
truth,  its  value,  or  its  impact  on  his  prosecution.  A  recusal  at  that 
point  was  premature. 

In  the  absence  of  any  good  faith  attempt  by  Hale  to  proffer  his 
information,  he  was  indicted  by  a  Federal  Grand  Jury  sitting  in  the 
Eastern  District  of  Arkansas  on  September  23,  1993.  During  this 
period  of  time,  the  Criminal  Division  of  the  Department  of  Justice 
in  Washington,  DC  was  informed  of  our  plan  to  indict  Hale  and 
agreed. 

On  October  21,  1993,  Mr.  Coleman  came  to  my  office  again  to 
discuss  a  plea  arrangement.  The  proposed  plea  arrangement  re- 
quired, among  other  things,  that  Hale  plead  to  a  felony  and  that 
he  proffer  his  information  to  a  Federal  agent.  The  deadline  for  ac- 
cepting the  proposal  was  November  8.  Coleman  called  me  on  No- 
vember 8  to  accept  the  proposal,  if  the  Government  would  agree  to 
some  additional  terms. 

By  that  time  I  had  recused.  And  I  simply  gave  the  information 
to  Don  Mackay,  an  employee  of  the  Department  of  Justice  in  the 
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Fraud  Section  of  the  Criminal  Division  who  was  assigned  to  pros- 
ecute the  case. 

I  have  been  widely  criticized  for  refusing  to  negotiate  a  plea  with 
David  Hale.  The  truth  is  that  I  was  willing  and  I  did  negotiate 
with  Hale's  attorney.  What  I  refused  to  do  was  offer  immunity  or 
a  misdemeanor  to  Hale  because  his  conduct  merited  a  greater  pun- 
ishment. Hale  eventually  entered  a  guilty  plea,  not  to  one  felony 
as  I  had  offered,  but  to  two  felony  counts  as  a  result  of  a  plea 
agreement  with  the  Independent  Counsel. 

I  would  like  to  address  the  matter  of  the  first  RTC  referral.  It 
was  not  until  I  visited  with  Fletcher  Jackson  sometime  during  my 
first  2  weeks  in  office  that  I  learned  of  the  first  referral  from  the 
RTC  that  was  made  in  1992.  While  advising  me  about  the  Hale 
matter,  Fletcher  told  me  about  the  earlier  referral  and  that  it  was 
not  an  active  matter  in  the  office. 

He  told  me,  however,  that  the  Hale  investigation  might  lead  to 
matters  involving  Madison  Guaranty.  He  also  told  me  that  the 
RTC  would  be  making  additional  referrals  involving  Madison  Guar- 
anty, and  that  he  had  expected  the  referrals  to  be  received  in  the 
office  by  the  end  of  July.  The  referrals  had  not  arrived  at  the  end 
of  July,  however,  and  at  the  time  Fletcher  and  I  visited,  he  ex- 
pected them  to  arrive  at  the  end  of  August. 

Sometime  after  talking  with  Fletcher,  I  read  the  first  referral.  I 
took  no  action  with  regard  to  that  referral  at  that  time  and  did  not 
believe  that  any  action  was  required.  My  understanding  was  that 
the  matter  was  closed  and  did  not — and  it  did  not  occur  to  me  that 
the  RTC  had  not  been  informed  of  the  status  of  the  referral. 

Sometime  between  late  August  and  the  end  of  September,  some- 
one from  the  Executive  Office  for  U.S.  Attorneys,  which  is  the  ofiice 
that  provides  administrative  support  for  U.S.  Attorney's  Offices, 
contacted  me.  The  Executive  Ofiice  employee  had  been  receiving 
telephone  calls  from  Jean  Lewis,  the  RTC  investigator,  who  was 
trying  to  find  out  what  had  happened  to  the  1992  referral.  I  told 
the  Executive  Office  employee  that  it  was  my  understanding  that 
nothing  was  happening  with  that  referral,  that  it  was  closed. 

Around  mid-to-late  October,  the  Executive  Office  for  U.S.  Attor- 
neys asked  that  I  advise  Ms.  Lewis  of  the  status  of  the  referral, 
and  so  in  late  October,  I  sent  Ms.  Lewis  a  letter.  I  viewed  that  let- 
ter as  a  housekeeping  matter;  that  letter,  the  declination  had  no 
impact  on  the  ongoing  investigation  of  David  Hale  or  any  matter 
relating  to  Madison  Guaranty.  Under  Michael  Johnson's  super- 
vision, my  office  and  the  FBI  had  already  begun  an  investigation 
to  assess  a  number  of  matters  involving  Madison  Guaranty,  and 
the  RTC  was  aware  of  that  investigation. 

In  August  1993,  when  I  first  learned  from  Fletcher  Jackson  the 
names  of  certain  people  that  he  thought  could  be  involved  in  the 
Madison  Guaranty  investigation,  I  knew  that  I  would  recuse  if  cer- 
tain of  those  people  were  named  in  the  expected  RTC  referrals,  or 
if  any  tangible  information  was  developed  about  them. 

And  on  September  24,  1993,  in  a  meeting  with  the  FBI  agent  as- 
signed to  the  Madison  Guaranty  investigation  and  his  supervisor, 
along  with  the  assistant  special  agent  in  charge  of  the  FBI  in  Ar- 
kansas, and  others,  I  stated  that  I  would  recuse  if  certain  people 
were  named  in  the  investigation. 
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There  were  some  officials  of  the  Department  of  Justice  who  sug- 
gested that  I  should  recuse  in  September  1993  prior  to  the  Hale  in- 
dictment. I  believed  that  a  recusal  in  the  Hale  matter  at  that  point 
was  premature.  I  was  concerned  that  a  recusal  at  such  an  early 
stage  in  a  situation  where  the  defendant  was  refusing  to  provide 
any  information  might  lead  other  defendants  to  attempt  to  force 
my  office  to  recuse  without  having  to  state  their  reasons. 

The  1993  RTC  referrals  were  eventually  received  by  my  office  in 
mid-to-late  October.  And  after  reviewing  them,  I  believed  I  had  to 
recuse  from  the  investigation  from  some  or  all  of  them.  Michael 
Johnson,  however,  told  me  that  he  wanted  to  work  with  the  FBI 
to  assess  the  referrals  before  a  recusal  request  was  made,  and  he 
asked  that  he  be  allowed  to  do  so.  I  agreed.  But  because  we  viewed 
the  matter  differently,  I  thought  I  should  seek  advice  from  other 
officials  of  the  Department. 

I  was  scheduled  to  travel  to  Annapolis,  Maryland,  for  an  orienta- 
tion session  for  new  U.S.  Attorneys  on  November  1.  I  decided  that 
I  would  wait  until  my  orientation  session  and  find  someone  in  the 
Department  to  discuss  the  matter  with,  and  then  make  a  decision. 

Shortly  after  arriving  at  the  orientation  session,  I  was  asked  to 
attend  a  meeting  in  Deputy  Attorney  General  Phil  Heymann's  of- 
fice on  Wednesday,  November  3.  There  were  a  number  of  other 
Justice  Department  employees  present  at  the  meeting,  and  we  dis- 
cussed the  1993  referrals.  The  general  consensus  of  the  group  was 
that  I  should  recuse. 

I  did  not  agree  at  the  meeting  to  recuse  because  I  felt  an  obli- 
gation to  talk  with  Michael  first.  I  returned  to  Annapolis  after 
Wednesday's  meeting.  And  following  a  telephone  conversation  with 
Michael  on  Thursday  or  Friday  of  that  week,  I  delivered  a  recusal 
letter  to  Mr.  Heymann's  office  on  Friday,  November  5. 

Let  me  be  clear.  No  action  was  taken  by  me  or  any  employee  of 
the  U.S.  Attorne/s  Office  in  the  Eastern  District  of  Arkansas  to  ob- 
struct the  investigation  of  any  of  the  RTC  referrals  during  the  few 
weeks  that  they  were  in  my  office.  In  fact,  in  an  effort  to  assess 
the  nature  and  the  strength  of  the  evidence,  Michael  issued  several 
Grand  Jury  subpoenas  at  the  request  of  the  FBI  agent  assigned  to 
the  investigation.  Every  action  that  I  took  was  intended  to  promote 
the  investigation  of  the  matter,  including  my  subsequent  complete 
cooperation  with  Don  Mackay  and  the  Office  of  the  Independent 
Counsel. 

There  have  been  numerous  stories  that  referred  to  documented 
phone  calls  between  Webb  Hubbell  and  me  during  the  fall  of  1993. 
Any  document  that  purports  to  show  that  such  phone  calls  is  a  fab- 
rication. And  I  had  been  assured  by  the  FBI  and  by  the  Office  of 
the  Independent  Counsel  that  no  such  documents  exist. 

I  never  spoke  to  Webb  Hubbell  on  the  telephone  in  the  fall  of 
1993  or  at  any  other  time.  The  first  and  only  time  I  ever  recall 
speaking  with  Webb  Hubbell  was  in  January  1994  at  the  U.S.  At- 
torneys conference,  almost  3  months  after  my  recusal.  We  did  not 
and  have  never  discussed  the  matters  under  investigation  by  this 
Committee. 

No  one  from  the  Clinton  Administration,  including  President  and 
Mrs.  Clinton,  ever  attempted  to  discuss  the  matters  under  inves- 
tigation with  me.  I  have  never  discussed  these  matters  with  any 
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No  attempt  was  made  to  influence  my  office's  investigation  nor  its 
outcome. 

There  have  been  many  times  in  the  past  2^2  years  when  I  want- 
ed to  answer  the  questions  that  were  raised  in  the  press  and  I 
wanted  to  defend  myself  and  my  staff.  But  I  have  remained  silent 
because  that  was  the  only  professionally  appropriate  response  in 
view  of  the  Independent  Counsel's  ongoing  investigation.  That  si- 
lence has  been  misinterpreted  by  some  as  an  admission  that  I  did 
something  wrong.  I  am  pleased  that  the  day  has  finally  come  when 
I  can  speak  publicly.  I  thank  you. 

The  Chairman.  Thank  you,  Ms.  Casey. 

Mr.  Johnson,  do  you  have  a  statement? 

SWORN  TESTIMONY  OF  MICHAEL  JOHNSON,  ATTORNEY 
U.S.  DEPARTMENT  OF  JUSTICE 

Mr.  Johnson.  Yes,  thank  you,  Mr.  Chairman. 

Mr.  Chairman,  Senator  Sarbanes,  and  Members  of  the  Commit- 
tee, I'm  here  today  to  share  the  full  extent  of  my  knowledge  regard- 
ing the  matters  under  investigation  by  this  Committee.  I  appre- 
ciate the  opportunity  to  do  so  publicly  for  the  first  time  since  the 
events  that  led  to  this  moment  began  more  than  2  years  ago. 

I'm  aware  from  the  many  times  that  I  have  been  interviewed  or 
deposed  about  this  matter,  and  from  having  seen  or  heard  about 
portions  of  public  testimony  before  either  this  Committee  or  the 
Committee  in  the  House  of  Representatives  that  one  of  the  focal 
points  is  whether  the  U.S.  Attorney's  Office  in  Little  Rock,  Arkan- 
sas acted  in  any  manner  to  delay,  control,  or  obstruct  the  criminal 
investigation  of  Madison  Guaranty  or  related  matters  now  being 
conducted  by  the  Independent  Counsel. 

I  want  to  be  heard  loudly  and  unequivocally.  To  my  knowledge 
no  one  associated  with  the  Department  of  Justice,  the  White 
House,  the  Federal  Bureau  of  Investigation,  or  any  other  Federal 
agency,  ever  attempted  to  delay,  control,  or  obstruct  the  investiga- 
tion being  conducted  by  our  office.  No  one  ever  asked  me  to  do  so 
or  intimated  to  me  that  I  should  do  so.  No  one. 

Before  discussing  the  specifics  of  my  involvement  I  want  to  share 
some  of  my  background  with  the  Committee. 

I  was  hired  by  the  Department  of  Justice  under  its  Honors  Pro- 
gram and  joined  the  Department  on  October  15,  1973.  My  first  as- 
signment was  in  Washington,  DC  with  the  Voting  and  Public  Ac- 
commodations Section  of  the  Civil  Rights  Division.  I  was  recruited 
by  and  joined  the  Criminal  Section  of  the  Civil  Rights  Division  in 
January  1976.  I  remained  with  the  Civil  Rights  Division  until 
1984. 

During  my  11  years  with  the  Civil  Rights  Division,  I  handled  nu- 
merous high-profile  investigations  and  prosecutions.  I  often  dealt 
with  the  circumstances  of  using  an  accomplice  as  a  witness. 

I  joined  the  staff  of  the  U.S.  Attorney's  Office  in  Little  Rock,  Ar- 
kansas in  January  1984,  after  being  recruited  for  the  position  by 
George  Proctor,  who  was  the  U.S.  Attorney  from  1979  until  1987. 

I  have  worked  almost  exclusively  in  criminal  law  for  the  last  19 
years.  I  have  received  numerous  awards  from  the  Department  of 
Justice  and  other  agencies  for  that  work.  In  November  1984,  I  was 
appointed  Senior  Litigation  Counsel  for  the  U.S.  Department  of 
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Justice.  I  was  one  of  only  34  Senior  Litigation  Counsels  for  the  De- 
partment in  the  country. 

During  my  time  with  the  U.S.  Attorney's  Office,  I  have  continued 
to  be  the  chief  prosecutor  on  many  high-profile  and  complicated  in- 
vestigations and  prosecutions.  I  have  covered  most  of  the  gamut  in 
both  violent  crime  and  white  collar  crime.  I  have  worked  on  numer- 
ous cases  concerning  fraud  related  to  financial  institutions  and  nu- 
merous cases  involving  prosecution  of  public  officials.  I  have  also 
helped  design  and  teach  courses  for  the  Department  of  Justice,  in- 
cluding courses  regarding  complicated  fraud  investigations  and 
prosecutions. 

When  Paula  Casey  arrived  at  the  U.S.  Attorneys  Office  on  Au- 
gust 16,  1993,  she  and  I  were  passing  acquaintances.  I  recall  only 
one  specific  occasion  when  I  had  actually  met  her.  That  was  in  ei- 
ther 1986  or  1987  when  I  was  briefly  introduced  to  her. 

Ms.  Casey  spent  the  first  couple  of  weeks  in  the  office  getting  ori- 
ented, and  among  other  things,  putting  together  a  management 
team.  She  told  me  on  Thursday,  September  2,  1993,  of  my  selection 
as  First  Assistant.  I  assumed  that  position  on  September  7,  1993, 
the  Tuesday  following  Labor  Day. 

With  regard  to  the  investigations,  in  this  opening  statement,  I 
will  not  attempt  to  deal  with  every  matter  with  which  I  dealt  re- 
garding the  investigation  of  David  Hale  for  fraud  against  the  Small 
Business  Administration  or  the  investigation  of  fraud  regarding 
Madison  Guaranty  Savings  &  Loan.  If  I  attempted  to  do  so,  this 
opening  statement  would  be  too  lengthy. 

The  most  important  item  I  want  to  be  sure  the  Committee  under- 
stands is  this:  From  the  time  I  became  involved  in  the  Hale  and 
Madison  Guaranty  investigations  shortly  after  September  7,  1993, 
I  was  responsible  for  the  day-to-day  management  of  those  matters. 
Every  decision  regarding  what  was  to  be  done  and  how  it  was  to 
be  done  was  either  a  decision  I  made,  or  one  which  I  advised  Ms. 
Casey  to  make.  I  was  permitted  to  do  everything  I  thought  was  in 
the  best  interest  of  the  investigation,  and  given  the  leeway,  not  to 
do  any  of  the  things  that  I  did  not  think  would  effectively  promote 
the  investigation. 

In  making  those  decisions,  I  relied  on  my  22  years'  experience 
with  the  Department  of  Justice,  input  from  the  FBI  agents  inves- 
tigating the  matter,  and  input  from  Assistant  U.S.  Attorney  Fletch- 
er Jackson  to  whom  the  matter  was  assigned. 

I  believe  the  decisions  I  made  were  solid  and  well-founded,  and 
I  stand  by  them.  Whether  they  are  subject  to  criticism  now  by  this 
Committee,  the  media,  or  the  public,  aided  by  the  benefit  of  2  years 
of  hindsight,  the  decisions  I  made  had  one  purpose,  to  effectively 
and  fully  investigate  and  prosecute  any  and  all  substantive  matters 
that  merited  prosecution  regardless  of  who  was  involved. 

That  is  the  duty  to  which  I  took  an  oath  on  October  15,  1973, 
when  I  joined  the  Department  of  Justice.  It  is  the  duty  which  I 
strive  to  fulfill  every  day  of  my  career. 

With  regard  to  the  matter  of  Judge  David  Hale,  I  know  that  a 
series  of  letters  exchanged  between  Hale's  attorney.  Randy  Cole- 
man, and  the  U.S.  Attorney's  Office  have  been  made  available  to 
the  Committee. 
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The  place  to  start  regarding  David  Hale  is  to  make  this  observa- 
tion: The  U.S.  Attorney's  Office  offered  Mr.  Hale  a  plea  agreement 
which  would  have  required  him  to  plead  guilty  to  a  single  felony. 
He  rejected  that  and  insisted  on  receiving  immunity,  or  at  most, 
pleading  to  a  misdemeanor  offense.  This  issue  was  ultimately  re- 
solved between  Mr.  Hale  and  the  Independent  Counsel's  Office 
when  Mr.  Hale  pled  guilty  to  two  felony  offenses,  not  one. 

With  regard  to  the  negotiations  between  Mr.  Hale's  attorney  and 
the  U.S.  Attorney's  Office,  it  was  my  professional  view  then,  and 
it  is  my  professional  view  now,  that  during  September  1993,  Mr. 
Coleman  was  not  negotiating  with  the  U.S.  Attorne/s  Office  in 
good  faith.  Based  on  my  experience,  Mr.  Coleman  was  manipulat- 
ing public  perception,  in  part  through  the  news  media,  in  an  effort 
to  scare  us  into  capitulation  regarding  the  potential  indictment  of 
his  client.  In  my  experience,  it  is  not  uncommon  for  a  high-profile 
defendant  to  test  the  mettle  of  the  prosecution.  It  was  my  view  that 
we  should  meet  this  test  by  standing  firm. 

It  was  my  professional  view  then,  and  it  is  my  professional  view 
now,  that  if  Mr.  Hale  had  evidence  of  wrongdoing  of  high-ranking 
public  officials,  as  he  apparently  claimed  to  the  media,  our  inves- 
tigation would  have  been  promoted  not  hindered  by  requiring  Mr. 
Hale  to  acknowledge  and  be  held  accountable  for  his  participation. 

It  was  my  professional  view  then,  and  it  is  my  professional  view 
now,  that  if  we  capitulated  to  Mr.  Hale's  demand  for  no  prosecution 
of  him  or  prosecution  for  only  a  minimal  offense,  Mr.  Hale's  credi- 
bility and  usefulness  as  a  witness  would  have  been  of  little,  if  any, 
benefit. 

Furthermore,  I  want  to  point  out  that  the  process  on  which  we 
insisted  was  the  typical  tried  and  tested  process.  It  is  a  common 
occurrence,  when  dealing  with  potential  defendants  who  seek  leni- 
ency in  exchange  for  information,  to  demand  and  obtain  from  them 
a  proffer,  that  is  a  preview  of  the  evidence  they  have  to  offer  before 
agreeing  to  the  arrangement. 

The  process  on  which  we  insisted  required  Mr.  Hale  to  provide 
the  specific  information  he  had  available  to  the  FBI  agents  inves- 
tigating the  matter.  Mr.  Hale's  proffer  would  be  protected  by  our 
standard  promise  that  his  statement  could  not  be  used  as  a  basis 
for  prosecution  of  him. 

The  purpose  of  such  a  proffer  was  to  allow  the  FBI  and  our  office 
an  ample  opportunity  to  assess  and  corroborate  the  information, 
and  to  make  the  determination  whether  to  enter  into  a  plea  ar- 
rangement whereby  Mr.  Hale  would  receive  leniency  in  exchange 
for  the  information  and  testimony.  It  was  standard  Department  of 
Justice  operating  procedure.  It  was  the  best  process  that  my  22 
years  of  experience  told  me  would  be  effective  for  prosecution  of 
any  high-ranking  officials  who  might  be  implicated;  and  it  was  the 
best  process  consistent,  in  my  view,  with  good  lawyering  as  a  pros- 
ecutor. 

And  last,  the  steadfast  approach  we  took  proved  to  be  effective. 
Through  his  attorney,  David  Hale  finally  began  to  negotiate  in  ear- 
nest with  our  office  on  October  21,  1993.  As  a  result  of  that  nego- 
tiation, Mr.  Hale  agreed  to  accept  a  felony  plea  and  make  himself 
available  for  interview.  However,  by  the  time  he  did  so,  on  Novem- 
ber 8,  1993,  our  office  had  recused  from  the  case.  Thus,  the  final 
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details  of  the  negotiation  were  passed  to  the  departmental  attor- 
neys assigned  to  the  matter,  and  later  to  the  Independent  Coun- 
sel's Office.  Those  negotiations,  as  I  said,  ultimately  resulted  in  Mr. 
Hale's  pleading  to  two,  rather  than  one,  felony  offenses. 

With  regard  to  the  matter  of  Madison  Guaranty,  I  first  became 
aware  of  the  Hale  investigation  and  the  Madison  Guaranty  inves- 
tigation around  the  time  I  became  First  Assistant.  My  primary 
knowledge  of  the  substance  that  the  FBI  wanted  to  investigate  re- 
garding Madison  came  from  discussions  I  had  with  the  investigat- 
ing agent  and  his  supervisor.  They  outlined  a  series  of  transactions 
that  they  believed  warranted  investigation.  I  had  worked  with  both 
of  these  people  previously,  and  had  great  respect  for  their  opinions 
and  approach  to  a  complicated  investigation. 

During  that  timeframe,  September  and  October  1993,  the  FBI 
agents  made  me  aware  of  the  difficulty  they  had  dealing  with  the 
Kansas  City  office  of  the  RTC.  The  agents  indicated  to  me  that 
they  were  seeking  records  in  the  possession  of  the  RTC  essential 
for  the  initial  phase  of  the  FBI's  criminal  investigation.  They  indi- 
cated to  me  that  the  RTC  had  continually  represented  to  them  that 
the  records  needed  to  be  retained  in  Kansas  City  so  that  the  RTC 
personnel  could  prepare  criminal  referrals.  They  indicated  to  me 
that  the  criminal  referrals  had  been  promised  in  July  1993,  but  the 
RTC  kept  delaying  the  date.  The  agents  further  indicated  to  me 
that  they  believed  the  referrals  would  concern  the  same  matters 
that  the  FBI  had  outlined  to  me  and  already  wanted  to  investigate. 

The  agents  asked  for  my  intercession  and  assistance  in  obtaining 
the  necessary  documents  from  the  RTC.  I  spent  a  good  deal  of  time 
in  September  and  October  attempting  to  resolve  this  issue,  includ- 
ing seeking  assistance  from  the  Department  of  Justice  to  do  so. 

Ultimately,  we  simply  had  to  wait  until  the  RTC  sent  the  refer- 
rals in  mid-October  before  we  could  actually  begin  what  we  had 
been  already  attempting  to  do. 

With  regard  to  the  recusal  of  the  U.S.  Attorney's  Office,  the  issue 
of  recusal  of  the  U.S.  Attorney's  Office  from  investigating  the  mat- 
ters referred  to  our  office  by  the  RTC  in  October  1993  must  be  dis- 
cussed in  the  context  of  the  David  Hale  matter. 

The  issue  of  recusal  arose  in  a  letter  from  Mr.  Hale's  attorney 
in  mid-September.  Mr.  Hale's  attorney  contended  that  Paula  Casey 
should  recuse  because  she  had  been  nominated  to  be  U.S.  Attorney 
by  the  President.  However,  there  was  no  reason  to  recuse  regarding 
the  prosecution  of  Mr.  Hale.  And  Mr.  Hale  repeatedly  refused  to 
provide  any  specific  information  regarding  alleged  wrongdoing  of 
others  on  which  to  evaluate  the  propriety  of  recusal  as  to  other  per- 
sons or  investigations. 

The  first  discussion  of  recusal  between  our  office  and  Department 
of  Justice  officials  in  Washington,  DC  occurred  in  a  phone  conver- 
sation between  Acting  Assistant  Attorney  General  Jack  Keeney 
and  me  on  September  20,  1993.  Mr.  Keeney  raised  the  issue  based 
on  the  assertions  by  Mr.  Hale.  I  told  Mr.  Keeney  that  I  adamantly 
opposed  recusal  by  our  office.  I  explained  to  Mr.  Keeney  that,  in 
my  view,  if  our  office  recused  solely  because  a  person  about  to  be 
indicted  for  fraud  had  stated  to  the  media  that  he  had  important 
information  about  important  people,  it  would  risk  incapacitating 
our  office  for  the  entire  time  that  Bill  Clinton  was  the  President. 
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I  explained  that  Mr.  Hale  had  refused  to  make  himself  available 
for  interview  so  that  specific  information  could  be  obtained,  and 
that  Mr.  Coleman  had  provided  letters  between  this  office  and 
him — his  office — excuse  me.  This  office  and  him  to  the  press.  I  stat- 
ed that  I  considered  those  acts  to  be  in  bad  faith  and  not  the  acts 
of  a  person  who  is  seriously  seeking  a  compromise.  I  also  told  Mr. 
Keeney  that  there  was  no  factual  basis  for  either  Ms.  Casey  to 
recuse  individually  or  the  office  to  recuse  from  the  Hale  matter. 

Although  Mr.  Keeney  and  I  had  different  views  about  whether 
recusal  was  appropriate  at  that  point,  Mr.  Keeney  and  I  also  dis- 
cussed the  letters  between  our  office  and  Mr.  Coleman.  I  read  to 
him  our  proposed  response  to  Mr.  Coleman's  last  letter.  Mr.  Keeney 
agreed  that  the  response  was  the  correct  and  appropriate  approach. 
The  issue  of  recusal  was  not  raised  again  until  after  we  received 
the  1993  referrals  from  the  RTC. 

I  informed  Paula  Casey  of  my  discussion  with  Mr.  Keeney.  She 
and  I  had  a  number  of  conversations  regarding  recusal  from  that 
point  until  our  office  did  recuse  on  November  5,  1993.  Those  discus- 
sions, however,  focused  on  the  anticipated  referrals  from  the  RTC. 
Ms.  Casey  indicated  that,  if  matters  involving  certain  individuals 
came  to  our  attention  that  merited  investigation  and  potential 
prosecution,  she  would  recuse. 

I  advised  Paula  Casey  of  the  same  things  that  I  had  told  Mr. 
Keeney,  and  urged  her  for  the  same  reasons  not  to  consider  recusal 
unless  and  until  we  had  obtained  information  on  which  a  recusal 
might  be  warranted,  and  until  we  had  an  opportunity  to  assess  the 
reliability  of  that  information.  It  was  my  professional  view  then, 
and  it  is  my  professional  view  now,  that  to  do  otherwise  was  irre- 
sponsible and  would  abdicate  our  duty  as  prosecutors. 

As  soon  as  we  received  the  RTC  referrals  and  read  them  in  mid- 
to-late  October,  Ms.  Casey  stated  she  believed  she  should  recuse  at 
that  time.  I  disagreed. 

It  was  my  view  that  it  was  inappropriate  to  recuse  without  mak- 
ing a  preliminary  assessment  of  the  worth  of  those  matters,  and  I 
continued  to  press  that  point.  I  urged  Ms.  Casey  to  delay  any  issue 
of  recusal,  to  first  allow  me  to  oversee  such  a  preliminary  assess- 
ment. I  had  no  connection  to  or  relationship  with  any  of  the  named 
persons,  and  was  entirely  unfamiliar  with  some  of  them.  Although 
Ms.  Casey  believed  that  recusal  would  be  the  proper  and  perhaps 
the  inevitable  outcome  of  our  involvement,  she  agreed  to  follow  my 
advice  and  allow  me  to  conduct  a  preliminary  assessment. 

Part  of  my  insistence  that  we  make  our  own  preliminary  assess- 
ment of  the  allegations  in  the  RTC  referrals  was  based  on  my  past 
experience  with  the  RTC  in  the  events  involving  the  RTC  in  Sep- 
tember and  October.  I  did  not  have  the  confidence  in  the  RTC  that 
I  had  in  the  FBI. 

Moreover,  I  had,  by  the  end  of  this  time,  read  the  RTC  referrals 
sent  to  our  office  in  1992  regarding  Madison  Guaranty.  The  nature 
of  the  referral  and  the  manner  in  which  it  was  set  forth  made  me 
cautious  about  reljdng  on  allegations  by  the  RTC  as  the  sole  basis 
to  make  the  important  decision  of  recusal. 

Simply  put,  I  believed  that  to  make  a  prudent  professional  judg- 
ment about  the  proper  course  of  action  required  further  evaluation 
by  me  and  the  agents  with  whom  I  had  an  established  and  good 
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working  relationship.  To  do  so  required  the  preliminary  collection 
and  assessment  of  pertinent  materials.  I  felt  that  that  should  be 
done  prior  to  deciding  whether  Ms.  Casey  and/or  the  U.S.  Attor- 
ney's Office  should  recuse.  The  actions  I  took  reflect  my  view. 

After  assessing  the  referrals,  I  met  with  the  FBI  agents  respon- 
sible for  conducting  the  investigation  and  discussed  the  referrals 
with  them.  We  mapped  out  an  investigative  strategy,  including  pri- 
oritizing the  referrals.  We  drafted  and  issued  subpoenas  to  obtain 
pertinent  documents.  We  arranged  to  travel  to  Kansas  City  where 
the  records  were  stored,  to  preliminarily  assess  the  documents  and 
work  out  logistics  for  access  to  them. 

As  the  Committee  knows,  my  goal  to  make  a  thorough  prelimi- 
nary assessment  ended  with  our  office's  recusal.  Several  days  prior 
to  my  scheduled  trip  to  Kansas  City,  Paula  Casey  called  me  from 
Washington,  DC  and  informed  me  that,  after  consulting  with  offi- 
cials at  the  Department  of  Justice,  she  was  recusing  herself  and 
our  office  from  further  involvement  in  the  investigation.  I  still  ex- 
pressed my  disagreement  with  the  timing  of  that  decision.  How- 
ever, Ms.  Casey  felt  the  recusal  should  be  done  without  further 
delay.  After  our  recusal,  I  assisted  the  Departmental  attorneys  and 
later  the  Independent  Counsel  in  making  the  transition  and  in  ob- 
taining all  they  needed  to  carry  on  with  an  effective  investigation. 

Finally,  I  want  to  point  out  that  if  this  Committee  has  any  criti- 
cism regarding  the  timing  of  the  recusal  of  the  U.S.  Attorney's  Of- 
fice, that  criticism  should  be  directed  at  me. 

The  leak  of  the  referrals  to  the  media  at  the  end  of  October  and 
the  storm  that  has  followed  has  resulted  in  unfair  and  unwar- 
ranted criticism  of  Paula  Casey.  She  has  done  a  superb  job  as  the 
U.S.  Attorney.  She  has  attempted  to  do  what  was  just  and  right, 
and  has  been  accused  of  doing  what  is  wrong. 

I  hope  by  appearing  here  today  and  answering  all  the  questions 
this  Committee  has  that  it  is  clear  to  the  Committee,  and  all  others 
who  will  take  the  time  to  listen,  that  the  assertions  of  wrongdoing 
on  the  part  of  Paula  Casey  or  the  U.S.  Attorney's  Offiice  are  incor- 
rect, unfair,  and  unwarranted. 

Thank  you,  Mr.  Chairman. 

The  Chairman.  Thank  you. 

Mr.  Jackson,  do  you  have  a  statement? 

SWORN  TESTIMONY  OF  FLETCHER  JACKSON 
ASSISTANT  ATTORNEY,  U.S.  DEPARTMENT  OF  JUSTICE 

Mr.  Jackson.  Mr.  Chairman,  because  of  the  time,  I  will  waive  an 
opening  statement. 

The  Chairman.  Thank  you  very  much. 

Mr.  Chertoff.  Mr.  Jackson,  I  know  you  are  a  long-time  member 
of  the  Justice  Department  and  so  if  you  would  just  give  us  for  the 
record 

Mr.  Jackson.  I  came  to  work  as  an  Assistant  U.S.  Attorney  in 
1971,  which  makes  it  approximately  25  years  ago,  and  I've  been  an 
Assistant  ever  since. 

The  Chairman.  Mr.  Jackson,  have  you  always  been  in  the  Arkan- 
sas office? 

Mr.  Jackson.  Yes,  sir. 

The  Chairman.  OK.  Thank  you  very  much. 


857 

Mr.  Chertoff.  I  started  to  say  good  morning  but  I  really  should 
say  good  afternoon.  I  hope  I  don't  have  to  say  good  evening  by  the 
time  we're  done. 

Mr.  Jackson,  you  picked  up  the  Hale  case  when  it  was  referred 
over  to  the  U.S.  Attorney's  Office? 

Mr.  Jackson.  Essentially  it  came  in  I  believe  it  was  about  the 
first  part  of  June.  I  heard  reference  this  morning  to  a  letter  that 
had  been  written  by  SBA  to  Mr.  Hale  in  May,  that  it  was  going 
to  be  referred — the  Inspector  (General  SBA  referred  it  to  the  FBI 
Little  Rock  for  investigation.  The  agent  to  whom  it  was  assigned 
I  had  worked  with  in  the  past.  He  asked  me  to  look  it  over  and 
I  looked  it  over  and  then  I  went  back  and  talked  to  the  Acting  U.S. 
Attorney  and  he  assigned  it  to  me.  That  would  be  approximately 
early  June,  I  believe,  of  1993. 

Mr.  Chertoff.  Now,  there  was  a  search  warrant  executed  on 
Mr.  Hale's  premises  in  July;  right? 

Mr.  Jackson.  Correct.  It  would  be — I  don't  know  the  exact  date. 
It  would  be  the  day  after,  I  believe,  Mr.  Foster  committed  suicide, 
whichever  date  that  would  be. 

Mr.  Chertoff.  You  eventually  got  to  look  at  the  documents  that 
were  seized  in  Mr.  Hale's  office;  correct? 

Mr.  Jackson.  I'm  the  first  one  that  went  through  them. 

Mr.  Chertoff.  Is  it  fair  to  say  that  by  the  time  Randy  Coleman 
came  in  August  1993,  you  understood  that  among  the  people  who 
had  received  loans  as  a  consequence  of  Mr.  Hale's  activities  were 
Susan  McDougal,  the  wife  of  James  McDougal,  and  a  group  of  busi- 
nessmen including  Jim  Guy  Tucker;  correct? 

Mr.  Jackson.  Correct. 

Mr.  Chertoff.  You  knew  that  Jim  Guy  Tucker  was  then  the 
Governor  of  Arkansas? 

Mr.  Jackson.  Correct. 

Mr.  Chertoff.  And  I  assume  that  in  your  mind,  you  understood 
that  you  were  immediately  dealing  with  a  sensitive  case  simply  by 
virtue  of  the  fact  that  the  Sitting  Governor  of  Arkansas  was  in- 
volved in  the  business  transactions  that  were  the  subject  of  this  in- 
vestigation? 

Mr.  Jackson.  I  knew  that  before  the  search. 

Mr.  Chertoff.  When  Ms.  Casey  came  into  the  office,  did  she  sit 
down  with  you  and  talk  to  you  about  the  nature  of  what  your  cases 
were? 

Mr.  Jackson.  My  recollection  is  this.  I  think  whatever  informa- 
tion she  got  I  guess  would  have  come  from  the  Acting  U.S.  Attor- 
ney at  the  time,  Richard  Pence,  whatever  he  told  her. 

I  recall  that  at  some  point,  most  of  my  conversations  were  with 
Mr.  Johnson,  and  I  assume  he  would  have  passed  that  information 
on  to  her. 

I  recall  with  regard  to  the  indictment  that  we  had  a  little  bit  of 
a  statute  of  limitations  problem.  I  don't  know  if  it  was  with  her  or 
if  it  was  at  the  grand  jury  meeting,  it  was  discussed  with  Ms. 
Casey  that  this  needed  to  be  done,  and  basically  what  may  be  in- 
volved. 

Mr.  Chertoff.  Well,  let  me  ask  you  this.  My  experience  is  that 
when  you  get  a  case  involving  strong  proof  against  a  witness  who 
may  have  evidence  against  other  witnesses  or  other  individuals,  in- 
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eluding  a  prominent  person  like  the  Governor  of  Arkansas,  that  be- 
comes a  matter  of  top  priority  concern  for  the  U.S.  Attorney.  I 
mean,  Ms.  Casey,  you  went  in  and  you  talked  to  Mr,  Jackson  at 
some  point  in  August  about  the  Hale  case;  correct? 

Ms.  Casey.  Correct. 

Mr.  Chertoff.  He  explained  to  you  that  Governor  Tucker  was 
involved  in  the  case  in  some  way? 

Ms.  Casey.  No,  Mr.  Chertoff,  Governor  Tucker  was  not  involved 
in  the  case  that  Fletcher  was  planning  to  indict  in  September. 

Mr.  Chertoff.  Was  he  involved  in  having  received  loans  from 
the  small  business  company  that  David  Hale  was  operating  in  a 
fraudulent  fashion? 

Ms.  Casey.  Fletcher  told  me  that  his  continued  investigation  of 
the  David  Hale  matter  could  possibly  involve  Governor  Tucker.  I 
don't  know  that  he  told  me  specifically  what  that  involvement 
might  be.  I  don't  know  that  he  knew  at  the  time. 

Mr.  Chertoff.  Well,  I  assume  that  when  you  heard  that  further 
investigation  of  the  Hale  case,  and  Hale  himself  was  a  Sitting 
Judge,  might  involve  the  Governor  of  the  State,  you  immediately 
reacted  by  understanding  you  were  dealing  with  a  very  important 
case;  right? 

Ms.  Casey.  Yes. 

Mr.  Chertoff.  It  was  not  just  a  run  of  the  mill  bank  robbery, 
or  run  of  the  mill  drug  case,  or  even  a  run  of  the  mill  white-collar 
case;  it  was  a  case  potentially  involving  the  Sitting  Governor  of  the 
State,  as  well  as  a  Sitting  Judge  in  the  State;  is  that  correct? 

Ms.  Casey.  That's  correct. 

Mr.  Chertoff.  Now,  you  knew  Governor  Tucker? 

Ms.  Casey.  Yes,  I  did. 

Mr.  Chertoff.  What  was  the  nature  of  that  relationship? 

Ms.  Casey.  I'm  sorry?  I  can't  hear  you. 

Mr.  Chertoff.  What  was  the  nature  of  your  relationship  with 
Governor  Tucker? 

Ms.  Casey.  I  had  known  Governor  Tucker  for  some  period  of 
time.  I  knew  his  wife  when  she  was  a  law  student  at  the  Univer- 
sity of  Arkansas  at  Little  Rock  where  I  was  on  the  faculty. 

Mr.  Chertoff.  Were  you  social  friends  of  the  Tuckers,  you  and 
your  husband? 

Ms.  Casey.  Social  in  the  sense  that  I  sometimes  saw  them  at 
functions.  I  don't  know  that  I've  ever  seen  them  at  a  private  party. 

Mr.  Chertoff.  Did  your  husband  hold  a  position  in  the  adminis- 
tration of  the  State  of  Arkansas? 

Ms.  Casey.  My  husband  is  the  Chief  Staff  Counsel  for  the  Arkan- 
sas Public  Service  Commission,  which  is  the  utility  regulatory 
agency  for  the  State.  That  is  not  a  political  appointment. 

Mr.  Chertoff.  Who  are  the  commissioners,  are  they  political  ap- 
pointees or  civil  service  appointees? 

Ms.  Casey.  The  three  commissioners  are  appointed  by  the  Grov- 
emor.  My  husband  does  not  work  for  the  commission;  he  works  for 
the  staff. 

Mr.  Chertoff.  The  commissioners  run  the  commission,  the  com- 
missioners preside  over  the  commission? 

Ms.  Casey.  My  understanding  of  the  commission  is  that  it's  sort 
of  a  bifurcated  agency.  There  is  a  staff  and  there  is  a  commission. 
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My  husband  is  the  chief  counsel  for  the  staff  side.  There  is  also  a 
legal  staff  that  works  for  the  commissioners  but  it  is  a  separate 
legal  staff. 

Mr.  Chertoff.  Now,  Ms.  Casey,  when  you  heard  there's  a  case 
involving  a  Sitting  Judge  which  potentially  could  lead  to  an  inves- 
tigation of  the  Sitting  Governor,  did  you  make  any  effort  either 
through  your  First  Assistant  or  through  anybody  else  to  indicate 
that  you  wanted  to  have  priority  attention  directed  to  that  case? 

Ms.  Casey.  When  I  first  learned  that  this — that  continued  inves- 
tigation of  Mr.  Hale  could  lead  back  to  people  like  Governor  Tuck- 
er, I  didn't  have  a  First  Assistant.  I  was  in  the  process  of  selecting 
a  First  Assistant  when  I  learned  that  information.  But  shortly 
thereafter,  I  did  select  a  First  Assistant  and  yes,  Michael  and  I  dis- 
cussed the  fact  that  that  was  a  matter  he  needed  to  pay  attention 
to,  and  he  did. 

Mr.  Chertoff.  Did  you  view  it  as  a  matter  that  you  needed  to 
pay  attention  to  as  a  U.S.  Attorney? 

Ms.  Casey.  Certainly. 

Mr.  Chertoff.  Mr.  Jackson,  when  Mr.  Coleman  came  in,  did  he 
indicate  to  you  in  his  conversation — one  of  his  conversations  in  Au- 
gust that  potentially  the  areas  in  which  Mr.  Hale  might  be  helpful 
if  he  were  to  cooperate  would  involve  information  touching  upon 
Governor  Tucker  and  even  former  Governor  Clinton? 

Mr.  Jackson.  If  I  recall  the  conversation,  I  am  the  one  who  told 
him. 

Mr.  Chertoff.  You're  the  one  who  told  him? 

Mr.  Jackson.  Yes. 

Mr.  Chertoff.  So  you  said  to  Mr.  Coleman  that  your  under- 
standing from  your  investigation  of  the  case  is  that  if  Mr.  Hale  co- 
operated, he  might  be  able  to  give  you  useful  information  against 
Governor  Tucker  and  former  Governor  Clinton? 

Mr.  Jackson.  Well,  from  Mr.  Coleman's  connections,  I  assumed 
he  knew  about  the  same  thing  that  I  did  about  what  it  was  all 
about.  And  if  I  recall  the  correct  words  that  I  used  were  that  from 
Hale,  the  path  would  lead  to  Mr.  McDougal,  and  then  the  road 
would  divide,  one  branch  would  possibly  go  over  to  Mr.  Tucker  and 
the  other  branch  would  possibly  go  over  to  Whitewater  and  the 
Clintons,  so 

Mr.  Chertoff.  I'm  sorry.  Finish,  please. 

Mr.  Jackson.  We  were  essentially  talking — I  thought  Mr.  Cole- 
man and  I  were  on  the  same  sheet  as  to  names.  We  didn't  get  into 
details. 

Mr.  Chertoff.  So  even  before  Mr.  Coleman  came  in,  based  on 
your  own  investigation  of  the  case,  based  on  what  you  had  learned 
from  the  material  in  the  search  warrant,  and  based  on  your  inves- 
tigations with  the  agents,  you  had  your  own  understanding  that 
this  case  could  lead  to  Grovernor  Tucker  and  to  former  Governor 
Clinton? 

Mr.  Jackson.  A  lot  of  this  had  already  been  in  the  newspapers. 
The  reference  of  Governor  Tucker's  loans  out  at  Madison  had  been 
subject  to  several  newspaper  things.  Whitewater  had  been  all  over 
the  newspapers,  so  this  was  not  exactly  something  that  was  not 
known  among  quite  a  few  people. 
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The  Chairman.  Mr.  Jackson,  let  me  ask  you,  did  you  share  this 
information  as  you  went  along  with  Mr.  Johnson  at  any  time? 

Mr.  Jackson.  The  essential  situation  there  at  the  office  at  that 
time,  they  were  trying  to  get  up  and  running.  You  had  a  brand- 
new  U.S.  Attorney,  you  had  a  brand-new  First  Assistant,  and  they 
were  trying  to  get  the  office  under  some  sort  of  control  so  I  didn't 
run  in  at  every  moment  and  talk  to  Mr.  Johnson. 

The  Chairman.  I  know  not  at  every  moment,  but  did  you,  with 
this  kind  of  a  matter,  as  you  said,  involving  these  people,  poten- 
tially the  Governor,  potentially  the  former  Governor  and  now  Presi- 
dent, and  potentially  the  McDougals,  did  you  share  this  with  Mr. 
Johnson? 

Mr.  Jackson.  I  gave  Mr.  Johnson — he  wanted  to  know  what  sig- 
nificant cases  we  were  working  on,  and  I  gave  him  a  list  and  those 
names  were  on  the  list,  and  we  went  through  what  I  was  doing. 

The  Chairman.  About  when  was  that? 

Mr.  Jackson.  That  would  be  when  he  first  became  First  Assist- 
ant, which  I  assume  would  be  the  first  part  of  September. 

The  Chairman.  Mr.  Johnson,  do  you  still  want  to  maintain  that 
when  you  have  a  long-time,  experienced  assistant  like  Mr.  Jackson 
who  gives  you  a  case  of  this  magnitude,  spelling  out  the  names 
that  are  involved  and  indicating  to  you  the  potential  there,  that 
your  advice  at  that  time  that  Ms.  Casey  should  not  recuse  herself 
was  right?  You  want  to  say  that?  That's  your  contention? 

Mr.  Johnson.  That  is.  Senator. 

The  Chairman.  Well,  I'll  tell  you,  that  is  absolutely  incredible.  If 
that's  the  advice  that  you  gave  to  Ms.  Casey  at  that  time. 

Ms.  Casey,  you  don't  see  the  problem  with  that,  at  least  at  this 
time?  Mr.  Keeney  did;  and  he  told  you  that  when  you  called  him, 
didn't  he? 

Ms.  Casey.  Senator,  I  spoke  with  Mr.  Keeney  the  third  week  in 
September  prior  to  the  time  that  Mr.  Hale  was  indicted.  At  that 
point  in  time,  Mr.  Hale  had  proffered  no  information.  Mr.  Keeney 
thought  that  I  should  recuse,  and  the  reason  he  thought  I  should 
recuse  was  that  Irv  Nathan  had  received  an  anonymous  telephone 
call.  I  didn't  feel  that  that  was  a  basis  for  recusal. 

The  Chairman.  Let  me  ask  you  this,  though.  You  were  aware  of 
the  other  people  who  were  involved  or  had  at  least  potential  in- 
volvement and  some  of  them  were  indicted.  You  were  aware  of  the 
McDougals  being  possibly  involved,  weren't  you? 

Ms.  Casey.  I  was  aware  that  the  McDougals  were  named. 

The  Chairman.  I  mean,  you  saw  even  the  first  referral,  which  is 
not  an  indictment,  and  as  inartful  as  it  might  be,  it  mentions 
Susan  McDougal,  it  mentions  Mr.  McDougal,  and  it  mentions  the 
Clintons,  it  says  that  there  are  very  real  problems  as  it  relates  to 
the  business  relationships.  It  mentions  Jim  Guy  Tucker,  and  you 
didn't  see  any  reason  to  seek  immediately  guidance  as  it  related  to 
recusal,  and  when  you  did,  Mr.  Keeney  said  what?  What  did  he  say 
to  you,  the  Acting  Attorney  General? 

Ms.  Casey.  Mr.  Keeney  felt  that  I  should  recuse  on  the  basis  of 
the  anonjonous  telephone  call  that  Irv  Nathan  had  received,  but  I 
felt  that  that  was  insufficient. 

The  Chairman.  Now,  notwithstanding  that  you  were  aware  and 
that  Mr.  Jackson  had  indicated  that  among  the  high-profile  cases 
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that  he  was  working  on  was  this  particular  matter  which  had  di- 
rect relationships  and  direct  ties  to  the  people  involved — to  the 
McDougals,  to  the  Clintons,  and  to  Governor  Tucker? 

I  have  to  tell  you,  20-plus  years,  Mr.  Johnson,  you  would  advise 
a  new  U.S.  Attorney,  given  the  circumstances  of  her  appointment, 
and  given  the  circumstances  of  her  husband's  appointment,  to  con- 
tinue on? 

Mr.  Johnson.  I  did.  Senator,  and  I  would  like 

The  Chairman.  Do  you  see  the  error  of  your  way  at  this  time? 

Mr.  Johnson.  I  do  not. 

The  Chairman.  You  do  not? 

Mr.  Johnson.  No,  sir. 

The  Chairman.  Then  there  is  no  sense  in  me  pursuing  this  line 
with  you.  Go  ahead. 

Mr.  Chertoff.  Let  me  ask  you  this,  Ms.  Casey 

Senator  Sarbanes.  Give  him  a  chance  to  answer. 

Mr.  Chertoff.  Let  me  ask  you  something,  Mr.  Johnson.  You 
were  told,  Ms.  Casey,  you  were  aware  early  in  September  about 
Mr.  Jackson's  case? 

Ms.  Casey.  Are  you  addressing  me? 

Mr.  Chertoff.  Yes,  Ms.  Casey,  you.  Were  you  aware  of  his  case? 

Ms.  Casey.  I  was  aware  of  his  case  by  the  end  of  the  second 
week  of  August  1993. 

Mr.  Chertoff.  Now,  when  Mr.  Coleman  came  in  to  meet  with 
you,  did  you  have  Mr.  Jackson  sit  in  on  the  meeting? 

Ms.  Casey.  Mr.  Jackson  was  not  there. 

Mr.  Chertoff.  Did  you  invite  him  in? 

Ms.  Casey.  Mr.  Jackson  and  I  discussed  the  fact  that  Mr.  Cole- 
man was  coming  over.  My  recollection  is  Fletcher  didn't  want  to  be 
there.  The  meeting  lasted  for  such  a  brief  period  of  time,  I  didn't 
call  him  in. 

Mr.  Chertoff.  Mr.  Jackson,  did  you  not  want  to  be  there? 

Mr.  Jackson.  No,  I  thought  it  was  a  w.aste  of  time. 

Mr.  Chertoff.  Ms.  Casey,  did  you  take  the  case  at  some  point 
away  from  Mr.  Jackson  and  give  it  to  Mr.  Johnson? 

Ms.  Casey.  No,  I  never  reassigned  the  case  off  of  Fletcher's  dock- 
et. I  just  asked  Michael  to — well,  Michael  was  my  First  Assistant, 
he  knew  that  that  was  one  of  the  more  high-profile  matters  in  the 
office  at  the  time. 

Mr.  Chertoff.  When  you  heard  that  there  was  an  investigation 
that  potentially  touched  upon  the  Governor  and  the  President,  did 
you  pick  up  the  phone  and  call  the  Department  of  Justice  in  Wash- 
ington? 

Ms.  Casey.  I  picked  up  the  telephone  and  called  the  Department 
of  Justice — I'm  trying  to  remember  the  dates.  The  weekend  of  Sep- 
tember 17,  but,  Mr.  Chertoff,  may  I  also  say  that  the  1992  RTC  re- 
ferral had  been  at  the  Department  of  Justice  since  the  previous 
fall,  so  they  knew. 

Mr.  Chertoff.  I'm  not  talking  about  the  1992  RTC  referral.  I'm 
talking  about  the  Hale  matter  and  the  fact  that  you  have  an  assist- 
ant in  your  office  who  knows  as  of  August,  even  apart  from  what 
Mr.  Coleman  tells  him,  that  there's  a  case  there  that,  as  he  puts 
it,  one  path  leads  to  the  Sitting  Governor  and  the  other  path  leads 
to  the  President.  Did  you  pick  up  the  phone  as  soon  as  you  heard 


862 

that,  as  a  new  U.S.  Attorney,  and  call  up  either  the  U.S.  Attorney 
General  or  the  U.S.  Deputy  Attorney  General  and  say  I  have  a  case 
in  my  hand  that  is  a  very  sensitive,  urgent  case  that  needs  to  be 
brought  to  your  attention? 

Ms.  Casey.  No,  I  did  not. 

Mr.  Chertoff.  Do  you  know  what  an  Urgent  Report  is? 

Ms.  Casey.  Yes,  I  do. 

Mr.  Chertoff.  Don't  they  tell  U.S.  Attorneys  they  are  supposed 
to  contact  the  Department  of  Justice  when  there  are  sensitive  cases 
involving  high-ranking  political  officials? 

Ms.  Casey.  Yes,  they  do. 

Mr.  Chertoff.  Did  you  do  that? 

Ms.  Casey.  No,  I  did  not. 

Mr.  Chertoff.  Why  didn't  you  do  it? 

Ms.  Casey.  First  of  all,  we  had  not  reached  that  point.  My  under- 
standing from  Fletcher  was  that  there  was  the  potential  that  he 
could  lead  to  some  of  these  people,  but,  you  know,  for  that  matter 
I  suppose  every  loan  file  at  that  SBIC  was  a  potential  defendant. 
That's  one  matter. 

But  let  me  also  say  that  I  know  now  what  an  Urgent  Report  is. 
I  didn't  send  an  Urgent  Report,  I  didn't  know  at  that  time  what 
an  Urgent  Report  was.  I  called  the  Director  of  the  Executive  Office 
for  U.S.  Attorneys  to  seek  advice  from  him. 

Mr.  Chertoff.  When?  When  did  you  tell  the  Director  the 

Ms.  Casey.  The  weekend  of  September  17. 

Mr.  Chertoff.  Why  did  you  wait  between  the  time  you  first 
spoke  to  Mr.  Jackson,  or  Mr.  Johnson  first  spoke  to  Mr.  Jackson 
and  learned  about  the  case  and  understood  who  was  potentially  in- 
volved? Why  did  you  wait  until  September  17  to  call  the  Director? 

Ms.  Casey.  Because  the  only  matter  that  had  been  developed 
that  was  in  my  office  was  the  matter  of  David  Hale  and  the  Small 
Business  Administration  fraud.  It  didn't  involve  any  of  those  other 
people. 

Mr.  Chertoff.  From  what  Mr.  Jackson  told  you,  even  before  Mr. 
Coleman  came  in,  you  had  to  understand  that  potentially  if  Mr. 
Hale  became  a  cooperator,  he  could  give  you  evidence  against  a  Sit- 
ting Governor  and  maybe  a  former  Grovernor.  Mr.  Johnson,  you 
didn't  understand  that? 

Mr.  Johnson.  Well,  Mr.  Chertoff,  I  would  like  to  explain  when 
I  learned  what  I  learned. 

Mr.  Chertoff.  When  did  you  learn  what  Mr.  Jackson  said  he 
knew  before  Mr.  Coleman  walked  in  in  August? 

Mr.  Johnson.  The  memo  that  Mr.  Jackson  mentioned  that  I 
asked  for  from  all  the  assistants  concerning  significant  cases,  I 
think,  has  been  provided  to  the  Committee,  and  if  I  remember  cor- 
rectly, it  is  dated  approximately  September  16.  So  around  the  same 
time  that  I  learned  from  Mr.  Jackson  the  scope  of  where  he 
thought  his  investigation  might  go  was  around  the  same  time  that 
Ms.  Casey  did  contact  the  Department  of  Justice. 

I  would  further  point  out  that  we  were  dealing  with  potential 
here.  In  my  experience  in  the  20  years — now  22  years  that  I  have 
been  with  the  Department  of  Justice,  I  have  heard  a  lot  of  allega- 
tions about  a  lot  of  people,  particularly  political  figures  and  public 
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officials.  It  does  not  strike  me  as  unusual  and  did  not  strike  me  as 
unusual  then  to  hear  someone  make  an  allegation. 

An  allegation  is  not  enough,  in  my  mind  then  or  now,  to  cause 
a  recusal.  I  would  further  point  out 

Mr.  Chertoff.  I'm  not  even  at  recusal  yet,  Mr.  Johnson.  I'm  at 
the  way  the  Department  of  Justice  works.  You  have  a  case  here  in 
which  the  assistant  working  the  case  knows  who  at  the  end  of  the 
line  might  be  potentially  brought  into  the  case  where  you  have  doc- 
uments showing  the  Sitting  Governor,  at  least  on  the  face,  is  en- 
gaging in  business  transactions  with  individuals  as  to  whom  there 
is  powerful  evidence — Ms.  Casey,  will  you  admit  that  you  talked  to 
Mr.  Jackson  in  August  about  his  case  as  you  were  in  there  visiting 
with  him? 

Ms.  Casey.  Yes,  I  did  visit  with  him  in  August. 

Mr.  Chertoff.  How  big  was  your  office?  How  many  assistants 
were  there? 

Ms.  Casey.  I  have  19  or  20  assistants. 

Mr.  Chertoff.  Is  it  your  testimony  that  until  the  16th,  Mr. 
Johnson,  you  just  couldn't  kind  of  get  it  together  to  figure  out  what 
Mr.  Jackson  had  in  his  file? 

Mr.  Johnson.  Mr.  Chertoff,  the  information  Mr.  Jackson  pro- 
vided to  Ms.  Casey  was  not  information  that  was  provided  to  me 
by  either  Mr.  Jackson  or  Ms.  Casey.  The  only  indication  that  Mr. 
Jackson  gave  me  was  that  he  had  an  investigation  pending,  that 
he  was  anticipating  an  indictment  of  David  Hale  for  the  September 
Grand  Jury,  that  if  the  investigation  developed,  it  would  lead  back 
into  Madison  Guaranty,  which  had  been  the  subject  of  a  prosecu- 
tion by  our  office  some  3  years  earlier,  and  that  if  it  did  and  if  it 
developed,  it  potentially  could  lead  to  these  other  people  that  he 
has  named. 

That's  all  the  information  that  I  had.  I  would  like  to  point  out 
that  at  the  time  that  Ms.  Casey  came  to  the  U.S.  Attorney's  Office, 
I  had  a  full  docket  of  cases  and  was  getting  ready  for  a  major  RICO 
trial,  and  I  was  making  the  transition  at  that  time  from  handling 
a  full  docket  that  was  occupying  all  of  my  time  to  becoming  a  man- 
ager in  the  office,  and  so  this  didn't  stop  instantaneously  that  I  be- 
came a  manager  and  picked  up  understanding  and  responsibility 
for  every  other  case  that  every  other  assistant  had  in  the  office, 
particularly  someone  as  experienced  as  Mr.  Jackson,  who  I  did  not 
feel  that  I  had  to  monitor  in  every  aspect  of  his  case. 

Later  in  September  or  around  the  same  time,  actually,  because 
of  matters  brought  to  my  attention  by  the  FBI,  I  felt  that  I  needed 
to  become  much  more  involved  and  did  become  daily  involved  in 
the  management  of  that  case. 

Mr.  Chertoff.  Now,  Ms.  Casey,  when  you  heard  about  this  case, 
why  didn't  you  pick  up  the  phone  and  call  someone  immediately  in 
Washington? 

Ms.  Casey.  When  I  first  heard  about  this  case,  the  case  I  heard 
about  was  the  case  against  David  Hale.  It  was  an  SBA  fraud.  What 
Fletcher  told  me  was  that  his  investigation  of  that  SBA  fraud  was 
essentially  complete,  and  he  planned  to  present  it  for  indictment  in 
September.  He  went  on  to  tell  me  that  he  was  continuing  his  inves- 
tigation of  David  Hale,  that  he  anticipated  that  there  could  be  fur- 
ther indictments,  and  that  he  also  thought  that  investigation  could 
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eventually  lead  to  other  people,  and  he  included  as  one  of  those 
other  people — well,  some  of  those  other  people  that  we  have  talked 
about. 

Mr.  Chertoff.  You  mean  President  Clinton  and  Governor  Jim 
Guy  Tucker? 

Ms.  Casey.  That's  correct.  However — ^but,  Mr.  Chertoff 

Mr.  Chertoff.  Mr.  Jackson  is  not  just  a  guy 

Ms.  Casey.  I'm  sorry,  Mr.  Chertoff.  I  wasn't  finished  with  my  an- 
swer. That's  what  he  told  me,  that  he  could  get  there  but  he  wasn't 
there.  I  never  had  the  understanding  that  he  had  any  evidence, 
any  documents,  any  developed  investigation.  What  he  had  was — be- 
cause of  his  knowledge  of  Madison  Guaranty  and  that  SBA  fraud, 
what  he  had  was  the  feeling  that  that's  where  his  investigation 
could  go,  but  that's  all  he  had  at  that  point. 

Mr.  Chertoff.  How  many  more  years  of  experience  as  a  prosecu- 
tor did  Mr.  Jackson  have  as  compared  to  you  when  you  became  a 
U.S.  Attorney? 

Ms.  Casey.  However  many  years  he  had  been  there  when  I  ar- 
rived. 

Mr.  Chertoff.  About  22  years? 

Ms.  Casey.  Is  that  right? 

Mr.  Chertoff.  Is  that  about  right,  Mr.  Jackson? 

Mr.  Jackson.  Yes. 

Mr.  Chertoff.  Mr.  Jackson,  did  you  have  difficulty  making  it 
clear  to  Paula  Casey  that  when  you  say  an  investigation  can  lead 
somewhere,  it  is  based  upon  your  knowledge  of  the  evidence  in  the 
case? 

Mr.  Jackson.  I  think  these  were  just  names,  potential  names.  I 
wasn't  telling  her  that  I  had  any  hard  evidence  or  that  I  was  going 
to  be  able  to  get  anybody  other  than  David  Hale,  that  these  were 
just,  you  know,  names  that  were  out  there.  As  a  matter  of  fact,  at 
that  time  I  never  did  think  that  she  would  get  much  further  than 
Hale  and  McDougal. 

Mr.  Chertoff.  You  knew,  though,  from  the  evidence  you  had 
seen  in  the  case  that  if  you  could  get  cooperation  from,  let's  say, 
Hale  or  McDougal  it  might  take  you  to  other  people;  is  that  cor- 
rect? 

Mr.  Jackson.  You  would  have  to  take  down  David  Hale  and  then 
you  would  have  to  take  down  Jim  McDougal.  Then  if  McDougal  co- 
operated, he  might  give  you  something  that  would  enable  you  to  do 
some  of  the  other  people,  but  you  were  going  to  have  to  go  in  a  se- 
quence. But  we  had  no  hard  evidence  and  by  the  time  I  left  I  still 
had  no  hard  evidence  on  any  of  the  high-profile  people  that  we're 
talking  about. 

Mr.  Chertoff.  When  you  say  by  the  time  you  left,  you  mean  by 
the  time  the  case — when  did  you  leave? 

Mr.  Jackson.  When  Mr.  Mackay  came  in,  around  the  first  of  No- 
vember. 

Mr.  Chertoff.  A  few  months  later;  is  that  right? 

Mr.  Jackson.  Right. 

Mr.  Chertoff.  On  September  24,  you  had  a  meeting,  Ms.  Casey, 
with  agents  and  Mr.  Johnson  about  this  case;  is  that  correct? 

Ms.  Casey.  That's  correct. 

Mr.  Chertoff.  Do  you  remember  Agent  Irons? 
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Ms.  Casey.  Yes,  I  do. 

Mr.  Chertoff.  Was  he  the  case  agent  on  the  Hale  case? 

Ms.  Casey.  No,  he  was  not.  He  was  the  head  of  the  three  squad, 
the  white-collar  crime  squad  at  the  FBI. 

Mr.  Chertoff.  In  the  course  of  that  meeting,  did  you,  yourself, 
indicate  that  there  was  a  necessity  or  there  might  be  a  necessity 
for  you  to  recuse  yourself  from  the  matter  due  to  your  close  friend- 
ship with  Jim  Guy  Tucker,  Seth  Ward,  and  Stephen  Smith? 

Ms.  Casey.  No,  sir,  I  did  not.  I  told  them  that  if  the  investiga- 
tions led  to  Governor  Tucker,  that  I  would  recuse.  I  do  not  know 
Seth  Ward.  I  am  an  acquaintance  of  Steve  Smith's. 

Mr.  Chertoff.  Let's  put  this  up  on  the  Elmo,  please.  I  think  you 
have  a  copy. 

The  Chairman.  Let's  make  sure  she  has  a  copy,  please. 

Mr.  Chertoff.  I  think  you  do  have  a  copy  there.  We  heard  some- 
thing about  Agent  Irons  a  couple  of  days  ago  about  his — we  heard 
some  of  his  reports  and  this  is  another  one  of  his  reports  and  I 
want  to  direct  you  to  the  second  paragraph  where  it  says:  "The 
meeting  was  held  to  accomplish  two  objectives.  The  USA" — that's 
the  U.S.  Attorney — "wanted  to  determine  if  she  would  have  to 
recuse  herself  from  the  matter  due  to  her  close  friendship  with  Jim 
Guy  Tucker,  Seth  Ward,  and  Stephen  Smith."  Correct  or  not  cor- 
rect? 

Ms.  Casey.  That  is  what  the  memo  says,  yes,  sir. 

Mr.  Chertoff.  Is  that  true,  is  that  what  you  said? 

Ms.  Casey.  No,  sir,  it  is  not.  I  don't  know  Seth  Ward. 

Mr.  Chertoff.  Is  the  memo  wrong? 

Ms.  Casey.  The  memo  is  wrong  in  that  respect.  I  don't  know 
Seth  Ward.  I've  never  met  Seth  Ward.  I've  met  Steve  Smith  on  sev- 
eral occasions.  My  concern  about  Governor  Tucker  was  probably 
more  prominent  than  either — than  Steve  Smith  and  certainly  more 
than  Seth  Ward  because  I  don't  know  him. 

Mr.  Chertoff.  Did  you  know  who  Seth  Ward  was? 

Ms.  Casey.  I  knew  that  he  was  Webb  Hubbell's  father-in-law. 

Mr.  Chertoff.  How  did  you  know  that? 

Ms.  Casey.  I  just  knew  that. 

Mr.  Chertoff.  Did  you  know  Webb  Hubbell? 

Ms.  Casey.  I  knew  who  Webb  Hubbell  was,  certainly. 

Mr.  Chertoff.  Next  paragraph.  "After  hearing  the  estimation  of 
both  writers,"  that  would  be  Mr.  Irons,  "and  AUSA  Jackson,"  that's 
you,  Mr.  Fletcher  Jackson,  "on  the  involvement  of  Tucker,  Ward, 
and  Smith,  USA  Casey  advised  she  would  have  to  recuse  herself 
and  only  had  to  decide  the  best  time  to  do  so."  True  or  false?  Did 
you  say  that? 

Ms.  Casey.  Again,  I  never  said  that  with  respect  to  Seth  Ward. 
I  don't  know  why — I  don't  know  where  that  comes  from. 

Mr.  Chertoff.  Strike  Ward.  With  respect  to  Tucker? 

Ms.  Casey.  Yes,  sir,  I  did,  I  told  them  that.  I  wanted  the  FBI 
to  be  aware  that  I  would  recuse  if  that's  where  the  investigation 
was  going.  I  thought  they  ought  to  know  that. 

Mr.  Chertoff.  Why  did  you  tell  them  that?  Why  did  you  say 
that  you  believed  it  was  appropriate  to  recuse  if  the  investigation 
headed  to  Tucker? 


866 

Ms.  Casey.  Because  it  was  my  belief  that  that  would  be  the  ap- 
propriate action  for  me  to  take. 

Mr.  Chertoff.  Because  of  your  personal  relationship  with  the 
Tuckers;  right? 

Ms.  Casey.  Personal  relationship,  professional  relationship,  yes, 
sir. 

Mr.  Chertoff.  So  at  that  point,  as  of  September  24,  you  had  al- 
ready decided  that  the  nature  of  the  relationship  with  the  Tuckers 
meant  you  would  have  to  recuse  and  the  only  question  was  when 
you  would  do  it  based  on  how  ripe  the  investigation  got.  Is  that 
what  you're  telling  us? 

Ms.  Casey.  Yes,  I'm  telling  you  that.  I  knew  that.  I  told  Fletcher 
that  when  he  and  I  talked  about  Tucker  being  a  potential  target 
in  August. 

Mr.  Chertoff.  On  September  20,  4  days  before  that,  you  had  a 
conversation  with  Mr.  Keeney  about  this;  right?  This  issue  of 
recusal? 

Ms.  Casey.  Yes. 

Mr.  Chertoff.  That's  because  Mr.  Keeney  learned  from  a  supe- 
rior in  the  Department  of  Justice  or  heard  from  a  reporter  that 
there  was  an  investigation  involving  David  Hale  that  had  men- 
tioned the  President;  correct?  Isn't  that  how  Mr.  Keeney  and  you 
came  to  speak  on  the  20th  of  September,  because  the  Department 
of  Justice  had  heard  from  a  reporter  that  Mr.  Hale  was  making  al- 
legations against  the  President? 

Ms.  Casey.  If  the  reporter  was  the  anonjmious  telephone  call, 
yes,  sir. 

Mr.  Chertoff.  In  other  words,  Mr.  Irv  Nathan  at  the  Deputy  At- 
torney General's  Office  and  Mr.  Jack  Keeney,  the  Acting  Head  of 
the  Criminal  Division,  didn't  learn  about  the  Hale  investigation 
and  the  possible  involvement  of  the  President  from  you;  they 
learned  about  it  from  an  outsider,  from  an  anonymous  call;  correct? 

Ms.  Casey.  Mr.  Chertoff,  the  Hale  matter  did  not  involve  the 
President.  The  Hale  matter  involved  a  fraud  against  the  Small 
Business  Administration. 

Mr.  Chertoff.  The  allegations  that  Mr.  Hale  made,  they  learned 
about  not  from  you,  not  from  information  you  conveyed  up  the 
chain  of  command,  but  from  what  came  across  the  transom  in  an 
anonymous  phone  call;  correct? 

Ms.  Casey.  Yes.  That  is  the  only  way  they  could  have  learned 
that.  Don't  forget,  Mr.  Hale  didn't  make  any  of  his  allegations  to 
me,  he  only  made  them  to  the  press. 

Mr.  Chertoff.  Mr.  Jackson,  didn't  Mr.  Coleman  mention  to  you 
that  Mr.  Clinton  and  Mr.  Tucker  could  potentially  be  ultimately  de- 
fendants in  a  case  or  could  ultimately  be  brought  into  a  case  if  Mr. 
Hale  cooperated? 

Mr.  Jackson.  I  am  trying  to  remember  exactly  how  it  was  said. 
I  mean,  that  was  a  given,  that  there  was  always  the  potential  for 
Hale  to  know  something. 

Mr.  Chertoff.  But  Mr.  Coleman  brought  it  up  to  you  specifically 
when  you  met  with  Coleman. 

Mr.  Jackson.  I  brought  it  up  with  Coleman,  I  think. 

Mr.  Chertoff.  So  you  both  talked  about  it? 
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Mr.  Jackson.  It  was  my  understanding  Mr.  Coleman  and  Mr. 
McDougal  used  to  spend  a  lot  of  time  together  at  a  certain  point 
in  time  at  Mr.  Hale's  office,  so  there  was  always  a  possibility  that 
Mr.  McDougal  would  have  shared  something  with  Mr.  Hale  but  it 
wasn't  a  given  so  I  cannot  say  that  you  would  have  gotten  any- 
where with  it. 

Mr.  Chertoff.  When  you  spoke  to  Mr.  Keeney  on  the  20th,  Ms. 
Casey,  did  he  suggest  to  you  as  well  you  ought  to  recuse  yourself? 

Ms.  Casey.  Yes,  he  did. 

Mr.  Chertoff.  In  this  conversation,  did  you  tell  Mr.  Keeney  that 
Mr.  Coleman  was  refusing  to  make  a  proffer  of  information  to  your 
office  because  he  felt  uncomfortable  with  your  office,  given  the  rela- 
tionship with  the  small  community  in  Arkansas? 

Ms.  Casey.  I  do  not  believe  that  is  the  way  I  expressed  it  to  Mr. 
Keeney. 

Mr.  Chertoff.  Well,  how  did  you  express  it  to  Mr.  Keeney? 

Ms.  Casey.  It's  very  difficult — I  don't  remember  the  specific  con- 
versation, but  it  was  never  my  understanding  that  was  the  reason 
Randy  Coleman  was  reluctant  for  his  client  to  give  a  proffer.  I'm 
sure  that  what  I  must  have  told  Mr.  Keeney  was  that  Randy  Cole- 
man was  attempting  to  negotiate  a  plea  arrangement  for  his  client 
and  we  wanted  his  client  to  take  the  next  logical  step,  which  was 
to  proffer  whatever  information  he  had,  but  he  had  refused  to  do 
that;  and  until  he  did  that,  there  was  nothing  else  that  I  could  do. 

Mr.  Chertoff.  Let  me  read  to  you  from  Mr.  Keene/s  deposition, 
page  51. 

The  Chairman.  Let's  be  fair  now. 

Mr.  Chertoff.  Do  you  have  a  copy  of  this? 

Ms.  Casey.  No,  sir. 

Mr.  Chertoff.  I  think  it's  in  your  folder. 

The  Chairman.  Let's  refer  Ms.  Casey  to  a  page  and  to  the  folder. 

Mr.  Chertoff.  It's  a  manuscript,  pages  50  to  55. 

Ms.  Casey.  You're  referring  to  a  deposition? 

Mr.  Chertoff.  Right,  of  John  C.  Keeney. 

The  Chairman.  What  line  are  we  going  to  start  with? 

Mr.  Chertoff.  At  page  51,  and  it's  going  to  start  at  line  13. 

The  Chairman.  Do  you  have  that? 

Ms.  Casey.  Thank  you  very  much. 

Mr.  Chertoff.  Starting  at  page  51,  line  13: 

Question:  [Mr.  CHERTOFF.]  Did  you  make  it  clear  to  her,  [that's  you]  at  that  point 
in  time  that  if  Mr.  Coleman  wanted  to  come  to  main  Justice  to  negotiate  the  plea, 
that  she  should  tell  him,  convey  to  him,  that  he  could  do  that? 

Answer:  No,  what  I  said  was  they  indicated  that  Coleman  refused  to  make  a  prof- 
fer to  the  office  in  Little  Rock  because  he  didn't  trust  them.  I  said  if  he  doesn't  want 
to  make  the  proffer  there,  he  can  come  to  Washington  and  make  the  proffer  to  us. 

Question:  Did  you  ask  her  to  convey  that  to  him? 

Answer:  Yes. 

Now,  do  you  dispute  the  fact  that  in  the  conversation  with  Mr. 
Keeney,  you  told  Mr.  Keeney  or  Mr.  Keeney  expressed  the  under- 
standing that  Coleman  refused  to  make  a  proffer  to  your  office  be- 
cause he  didn't  trust  the  office,  in  substance? 

Ms.  Casey.  Mr.  Chertoff,  I  wouldn't  dispute  Mr.  Keene/s  mem- 
ory. I  don't  recollect  that  that's  the  way  the  conversation  went,  but 
he  may  well  have  had  that  understanding. 


868 

Mr.  Chertoff.  Did  Mr.  Keeney  ask  you,  as  he  says  here  he  did, 
to  tell  Mr.  Coleman  that  he  could  reach  the  Department  of  Justice 
in  Washington  to  make  a  plea  offer  if  he  wasn't  comfortable  mak- 
ing the  offer  in  Little  Rock? 

Ms.  Casey,  Again,  I  don't  dispute  Mr.  Keene/s  memory;  how- 
ever, I  don't  recall  that  anyone  ever  suggested  to  me  that  I  should 
send  Randy  Coleman  to  the  Department  of  Justice  rather  than 
dealing  with  him  in  Little  Rock.  I  think  I  would  remember  that 
had  it  happened,  and  I  believe  that  actually  Mr.  Keeney  made  that 
statement  to  Michael  Johnson  and  not  to  me. 

Mr.  Chertoff.  Mr.  Johnson,  did  he  make  the  statement  to  you? 

Mr.  Johnson.  He  did  in  a  phone 

Mr.  Chertoff.  Did  you  convey  to  Mr.  Coleman  that  he  ought  to 
do  that? 

Mr.  Johnson.  That  comment  was  made  by  Mr.  Keeney  to  me  in 
a  long  conversation  regarding  the  issue  of  recusal,  and  I  did  not 
come  away  from  that  conversation  with  a  clear  understanding  that 
Mr.  Keeney  was  requiring  or  insisting  that  I  make  that  representa- 
tion to  Mr.  Coleman,  because  we  talked  about  and  had  a  disagree- 
ment, as  I  have  set  forth  in  my  deposition,  about  the  issue  of 
recusal — ^Mr.  Keeney  and  I  had  a  disagreement. 

We  then  talked  about  and  I  read  to  him  the  draft  of  the  letter 
that  subsequently  was  sent  to  Mr.  Coleman  dated  September  21, 
and  he  indicated  to  me  that  he  agreed  that  was  proper  and  appro- 
priate and  should  be  sent.  That's  how  the  conversation  with  Mr. 
Keeney  ended  and  that's  what  we  did. 

Mr.  Chertoff.  My  time  is  up.  Let  me  leave  you  with  a  question, 
Ms.  Casey  and  Mr.  Johnson.  Did  either  of  you  suggest  to  Mr.  Cole- 
man that  if  he  was  uncomfortable,  as  he  had  expressed  that  he  was 
in  his  letter  of  September  15,  in  dealing  with  your  office,  rightly 
or  wrongly  that  he  was  uncornfortable  with  it,  that  he  should  pick 
up  the  phone  and  call  Jack  Keeney  in  the  Department  of  Justice, 
who  was  aware  of  the  matter  and  was  prepared  to  talk  to  him?  Did 
either  of  you  suggest  that  to  Mr.  Coleman? 

Mr.  Johnson.  Mr.  Chertoff,  I  don't  remember  specifically  wheth- 
er I  told  Mr.  Coleman  that.  We  had  a  number  of  conversations.  I 
do  recall  Mr.  Coleman's  testimony  from  this  morning  where  he 

Mr.  Chertoff.  Don't  give  us  his  testimony.  Tell  us  what  you  re- 
member, not  what  he  said  this  morning.  We  were  all  here  this 
morning. 

Mr.  Johnson.  OK.  I  do  not  recall  whether  I  said  that  to  him  ex- 
plicitly or  not.  His  focus  in  his  conversations  with  me  was  to  try 
to  keep  us  from  presenting  the  indictment  against  his  client  in  Sep- 
tember. 

Mr.  Chertoff.  What  about  you,  Ms.  Casey?  Did  you  tell  Mr. 
Coleman  that  he  could  pick  up  the  phone  and  call  Jack  Keeney  in 
Washington? 

Ms.  Casey.  No,  sir,  I  did  not. 

Mr.  Chertoff.  Thank  you,  Mr.  Chairman. 

The  Chairman.  Senator  Sarbanes. 

Senator  Sarbanes.  Ms.  Casey  and  Mr.  Johnson,  Mr.  Nathan  in 
his  deposition  before  the  Committee  stated,  "I  thought  what  the 
U.S.  Attorney's  Office  was  doing" — as  I  understood  it,  this  is  with 
respect  to  Coleman  seeking  immunity  or  misdemeanor  plea  prior  to 
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giving  the  proffer,  and  he  said,  "I  thought  that  what  the  U.S.  Attor- 
ney's Office  was  doing  as  I  understood  it  was  quite  appropriate, 
that  there  was  no  sense  in  buying  a  pig  in  a  poke,  that  if  you  want- 
ed to  make  a  proffer  up  front,  then  they  could  deal  with  it. 

"In  any  event,  as  I  understood  the  facts,  the  SBA  allegations 
against  Judge  Hale  were  unrelated  to  this  proffer  and  the  U.S.  At- 
torney's Office  believed  it  had  a  very  strong  case  against  Judge 
Hale  on  that  issue.  And  I  thought  they  were  well  within  their 
rights  to  be  insisting  on  a  felony  plea  in  that  matter." 

That's  Mr.  Nathan.  Now,  Mr.  Carver  in  his  deposition  here  says, 
"Step  one  in  the  process  is  Hale  proffers  and  he  proffers  with  leav- 
ing us  free  to  use  the  fruits,  but  not  necessarily  the  admissions. 
And  that's  pretty  fundamental  in  dealing  with  someone  who  is  try- 
ing to  negotiate  a  disposition  less  than  what  you  need  to  go  into 
court  or  think  you  can  go  into  court  and  prove.  So  to  the  extent 
that  they  were  insisting  on  a  comprehensive  proffer  from  Hale  that 
was  exactly  the  right  thing  to  do." 

The  question  was  then  asked,  "And  what's  the  reason  for  that? 
*Tou  don't  buy  a  pig  in  a  poke."  Were  you  both  trying  to  avoid  buy- 
ing a  pig  in  a  poke  in  this  matter? 

Ms.  Casey.  Senator,  that's  exactly  what  we  were  trying  to  do. 

Senator  Sarbanes.  Mr.  Coleman  actually  was  trying  to  use  the 
press — did  you  perceive  him  trying  to  use  the  press  to  put  pressure 
on  the  office  to  accede  to  some  deal  with  him  that  would  be  unjusti- 
fied? 

Ms.  Casey.  I  absolutely  felt  that  way,  and  it  also  undermined  my 
confidence  in  whether  his  client  actually  had  any  information  of 
value  to  proffer.  I  felt  that  if  he  had  something  that  was  useful  to 
the  Government,  he  would  pursue  the  normal  procedure  rather 
than  trying  to  manipulate  the  situation  through  the  press. 

Senator  Sarbanes.  Actually,  Mr.  Coleman  started  with  the  im- 
munity or  a  misdemeanor.  You  all  insisted  on  a  felony  plea. 

Ms.  Casey.  Yes,  sir,  I  did.  That  was — that  may  have  been  a 

Senator  Sarbanes.  In  the  end,  he  pleaded  to  two  felonies,  did  he 
not,  with  Independent  Counsel  Fiske? 

Ms.  Casey.  He  did.  Senator,  and  I  felt  then  and  I  still  feel  that 
it  would  have  been  wrong  for  me  to  mislead  Mr.  Coleman  into 
thinking  that  I  would  ever  be  willing  to  immunize  his  client,  which 
would  have  destroyed  Mr.  Hale's  value  as  a  witness,  or  to  mislead 
him  into  thinking  that  a  misdemeanor  would  ever  be  an  appro- 
priate disposition  for  that  case. 

I  would  have  been  negotiating  with  him  in  something  less  than 
good  faith  because  I  did  feel  then,  and  I  still  feel  now,  that  a  felony 
was  the  proper  disposition. 

Senator  Sarbanes.  Mr.  Kravitz. 

Mr.  Kravitz.  Thank  you.  Senator  Sarbanes. 

Now,  Mr.  Jackson,  you  testified  that,  at  least  by  the  summer  of 
1993,  from  your  investigation  or  your  analysis  of  your  investiga- 
tion, you  became  aware  of  at  least  a  theoretical  possibility  that  this 
investigation  could  lead  to  Governor  Tucker  or  possibly  even  to 
President  Clinton.  At  any  time  after  you  recognized  that  theoretical 
possibility,  did  Ms.  Casey  or  anyone  else  ever  do  anything  to  dis- 
courage you  from  following  your  investigation  aggressively? 
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Mr.  Jackson.  I  had  no  interference  whatsoever  from  day  one  to 
then. 

Mr.  Kravitz.  Did  anyone  ever  ask  you  not  to  follow  that  inves- 
tigation down  any  particular  road? 

Mr.  Jackson.  I  was  basically  left  alone  to  do  the  work. 

Mr.  Kravitz.  Did  you  follow  that  investigation  aggressively? 

Mr.  Jackson.  We  were — let's  see.  We  did — the  Hale  indictment, 
you  know,  was  done,  was  working  on  another  indictment  on  Hale, 
was  trying  to  put  together  the  essentially  what — the  indictment  the 
Independent  Counsel  came  out  with  in  August  of  this  year,  trying 
to  put  it  together.  Probably  it  wouldn't  have  been  long  before  we 
would  have  had  Hale  and  McDougal  both  indicted,  so,  you  know, 
it  was  going  on  down  the  road. 

Mr.  Kravitz.  Mr.  Wayne  Foren  of  the  Small  Business  Adminis- 
tration testified  here  earlier  this  week  and  stated  that  the  4^2- 
month  period  between  the  time  of  the  initial  referral  in  the  CMS/ 
Hale  case  in  May  1993  and  the  time  of  the  indictment  in  Septem- 
ber 1993  was  extraordinarily  fast  for  indictments  in  SBA  cases.  Is 
that  consistent  with  your  experience? 

Mr.  Jackson.  That  indictment  did  not  come  from  the  referral. 
The  indictment  came  from  information  that  I  had  gotten  from  a 
law  firm,  plus  Walter  Peterson  at  SBA,  and  we  had  a  statute  of 
limitations  problem  by  using  the  SBA  statutes,  which  meant  that 
the  last  available  grand  jury  to  do  it  would  be  in  October. 

Since  I  didn't  want  to  take  a  chance  of  making  mistakes,  I  was 
going  to  do  it  a  month  or  two  earlier  so  I  could  redo  the  indictment 
if  I  made  errors.  So  that  was  the  reason — I  mean,  we  were  given 
this  thing  on  a  silver  platter  by  a  law  firm  and  Mr.  Peterson  of 
SBA,  but  you  had  to  act  on  it  fast  if  you  were  going  to  use  the  SBA 
statutes. 

Mr.  Kravitz.  Ms.  Casey,  I  think  it's  fair  to  say  that  the  implica- 
tion or  at  least  the  implication  was  left  this  morning  during  Mr. 
Coleman's  testimony  that  you  and  others  in  your  office  were  reluc- 
tant to  receive  information  from  his  client  that  might  implicate  ei- 
ther Mr.  Tucker  or  Mr.  Clinton.  Is  that  true? 

Ms.  Casey.  No,  that's  not  true.  What  I  was  reluctant  to  do  was 
to  take  an  action  that  could  damage  the  investigation  if  it  led  to 
other  places.  Randy  Coleman  came  over  and  asked  for  immunity  or 
a  misdemeanor  for  his  client.  He  was  a  defense  attorney.  There 
was  nothing  wrong  with  him  asking  for  that.  He  was  attempting 
to  represent  his  client.  The  thing  that  would  have  been  wrong 
would  have  been  for  me  to  give  him  what  he  asked  for,  and  I  didn't. 

Mr.  Kravitz.  When  you  met  with  Mr.  Coleman  in  early  Septem- 
ber 1993,  did  you  make  it  clear  to  him  that  you  were  ready,  able, 
and  willing  to  accept  a  proffer  from  his  client? 

Ms.  Casey.  I  certainly  attempted  to  do  that,  but  my  meeting 
with  Randy  Coleman  in  early  September  was  very  brief  There  was 
no  one  at  that  meeting  except  for  Randy  and  me.  He  stayed  for 
such  a  short  period  of  time  that  I  didn't  call  anyone  else  in. 

Mr.  Kravitz.  On  September  20,  1993,  you  wrote  in  a  letter  to 
Mr.  Coleman  the  following:  "Our  position  is  as  we  have  stated  to 
you  before.  That  is,  we  are  fully  interested  in  all  information  your 
client  has  to  offer."  And  again  in  a  letter  to  Mr.  Coleman  dated  just 
the  next  day,  September  21,  1993,  you  stated,  "In  short,  we  remain 
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willing  to  hear  what  your  client  has  to  offer  at  such  time  he  decides 
that  he  is  ready." 

Are  those  two  statements  in  those  two  letters  consistent  with 
your  memory  as  to  your  availability  to  receive  a  proffer  from  Mr. 
Hale  if  Mr.  Hale  had  been  willing  to  provide  one? 

Ms.  Casey.  Yes,  they  are. 

Mr.  Kravitz.  Mr.  Jackson,  when  you  met  with  Mr.  Coleman  in 
August  1993,  did  you  invite  Mr.  Coleman  to  have  Mr.  Hale  provide 
a  proffer? 

Mr.  Jackson.  We  didn't  get  that  far.  Essentially,  Mr.  Coleman, 
if  I  recall  the  conversation  correctly — OK.  It  goes  back  further.  Mr. 
Coleman  was  not  the  first  attorney  to  show  up.  The  first  attorney 
was  Mr.  Price,  who  used  to  work  with  Mr.  Coleman — as  a  matter 
of  fact,  I  used  to  be  in  the  same  law  firm  before  Mr.  Coleman — 
and  Mr.  Mays. 

At  that  time  Mr.  Mays  asked  for  pretrial  diversion.  I  said  no.  The 
next  time  was  Mr.  Price,  Mr.  Coleman.  Mr.  Price  asked  would  we 
please  seal  the  indictment,  and  I  told  him  we  couldn't  do  it  without 
some  good  excuse. 

Then  Coleman  came  back,  and  if  I  recall,  that  was  the  conversa- 
tion when  we  were  talking  about  the  paths  and  so  forth,  but  if  I 
recall  correctly,  what  Randy  asked  for  was  a  misdemeanor.  I  told 
him  that  there  were  no  misdemeanors  that  would  fit  the  facts. 

That  was  pretty  much  the — I  did  tell  him — I  heard  some  of  his 
testimony  this  morning.  I  did  tell  him  that  anything  that  I  did 
would  have  to  be  approved  upstream,  that  I  would  have  to  go  to 
the  U.S.  Attorney  and  First  Assistant  for  any  approval  of  any  plea 
that  I  might  do.  That  was  essentially  the  end  of  Fletcher  as  far  as 
any  dealings  with  Mr.  Coleman. 

Mr.  Kravitz.  Mr.  Johnson,  in  your  experience  as  a  Federal  pros- 
ecutor for  the  past  many  years,  is  it  your  general  practice  to  re- 
quire defendants  to  provide  proffers  before  the  plea  bargain  is  actu- 
ally struck? 

Mr.  Johnson.  Yes. 

Mr.  Kravitz.  Let  me  ask  you,  is  that  not  only  your  general  prac- 
tice but  the  general  practice  of  most  Assistant  U.S.  Attorneys 
you're  familiar  with? 

Mr.  Johnson.  It  is  the  general  practice  of  most  Assistant  U.S. 
Attorneys,  and  I  know,  from  teaching  with  the  Department  of  Jus- 
tice, it  is  the  policy  of  the  Department  of  Justice  and  it  is  the  advo- 
cated approach  of  the  Department  of  Justice. 

Mr.  Kravitz.  Why  is  it  that  it  is  important  to  require  that  a  prof- 
fer be  provided  before  a  guilty  plea  is  agreed  upon? 

Mr.  Johnson.  Well,  it  makes  simple  sense.  If  part  of  the  guilty 
plea  of  the  person  who  is  going  to  plead  guilty  is  providing  you  evi- 
dence that  is  useful  in  any  other  prosecution,  you  want  to  know 
what  that  is.  Now,  if  a  person  is  just  going  to  go  in  and  plead  guilty 
straight  up  to  what  they  have  been  charged  with  and  not  provide 
evidence,  it's  not,  of  course,  considered.  But  if  you  are  considering 
using  that  person  as  a  witness,  it  seems  to  me  fundamentally  log- 
ical, you  want  to  know  whether  that  person  has  anything  useful, 
and  you  also  want  to  know  whether — if  that  person  has  something 
that  is  useful,  whether  it  can  be  corroborated,  the  extent  to  which 
it  can  be  corroborated,  in  order  to  enhance  that  person's  credibility, 
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which,  of  course,  will  always  be  a  subject  of  attack  if  that  person 
does  take  the  witness  stand  in  court. 

So  it's  very,  very  critical  to  know  those  things  and  know  them 
early  before  you  agree  to  give  something  in  exchange  for  them.  The 
extent  to  which  you  agree  to  give  something  in  exchange. 

Senator  Sarbanes.  On  that  very  point,  Gerald  McDowell  in  his 
deposition  here,  the  Chief  of  the  Fraud  Section  in  the  Department 
of  Justice,  was  asked: 

Question:  Did  you  conclude  that  the  U.S.  Attorneys  position  was  the  appropriate 
one  in  demanding  that  a  proffer  be  made  prior  to  entering  into  plea  negotiations? 

Answer:  Yes. 

Question:  And  could  you  elaborate  on  that? 

Answer:  Well,  I  think  whenever  the  Government  prosecutor  is  so  eager  to  make 
a  deal  that  they  give  immunity  or  they  take  some  kind  of — take  an  irrevocable  posi- 
tion before  they  find  out  what  the  other  side  is  going  to  give  them,  they  completely 
ruin  the  incentive  for,  basically,  a  criminal  to  be  candid  with  them  after  the  deal 
is  made,  and  they  oft,en  overplay  their  hand.  They  give  away  much  too  much  when 
they  do  not  have  to,  and  they  may  find  out  the  only  story  the  person  has  to  tell 
is  the  person  is  criminal.  The  rest  is  just  smoke  and  there  is  nothing  they  can  do 
about  it. 

Mr.  Johnson.  That's  exactly  right. 
Senator  Sarbanes.  Continuing: 

Question:  So  the  purpose  to  get  a  proffer  is  to  be  able  to  dispassionately  evaluate 
the  information  that  the  subject  of  the  investigation  is  offering  to  provide  to  deter- 
mine whether  it  is  valuable? 

Answer:  Right. 

Mr.  Johnson.  I  agree  with  that. 

Mr.  Kravitz.  Mr.  Johnson,  I  think  a  related  point — ^you  men- 
tioned earlier  that  one  of  the  concerns  that  any  prosecutor  would 
have  in  this  type  of  situation  is  the  idea  that  this  defendant  who 
seeks  to  become  a  cooperating  witness  would  ultimately  be  a  wit- 
ness for  the  Government  in  a  prosecution  of  someone  else. 

Mr.  Johnson.  That's  correct. 

Mr.  Kravitz.  Am  I  correct  that  one  concern  of  the  prosecutor  in 
such  a  case  would  be  how  believable  or  how  good  a  witness  this  de- 
fendant turned  cooperating  witness  would  be  in  that  future  trial? 

Mr.  Johnson.  Absolutely. 

Mr.  Kravitz.  In  light  of  that,  does  that  make  it  more  important 
for  the  Government  to  insist  that  this  defendant  about  to  be  turned 
cooperating  witness  plead  to  a  more  serious  charge  such  as  a  felony 
rather  than  a  misdemeanor  or  perhaps  even  be  given  immunity? 

Mr.  Johnson.  That  varies  in  the  cases,  but  certainly  in  a  case 
of  this  kind,  if  we  apply  this  to  what  we  are  talking  about  here 
with  Mr.  Hale,  a  Sitting  Judge  accusing  some  of  the  people  that  he 
claimed  to  the  media  he  could  have  information  about,  to  be  a  wit- 
ness and  have  been  given  too  lenient  of  a  deal  with  the  Gk)vern- 
ment  was,  in  my  view,  killing  the  investigation,  killing  any  hope 
that  you  could  effectively  use  that  person  or  any  information  he 
might  provide  to  prosecute  other  people.  It  was  a  death  knell  to  the 
investigation. 

Mr.  Kravitz.  Now,  the  reason  for  that  is  that  if  Mr.  Hale  got  too 
good  a  deal,  anyone  he  later  testified  against  could  argue  persua- 
sively, probably,  that  Mr.  Hale  was  lying  because  of  the  deal  he 
had  gotten? 

Mr.  Johnson.  Exactly.  It  has  happened  in  many  criminal  cases 
that  way. 
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Mr.  Kravitz.  Ms.  Casey,  we  heard  testimony  this  morning  that 
at  some  point  Mr.  Coleman  suggested  to  members  of  your  office 
that  Mr.  Hale  might  be  available  to  work  in  an  undercover  capac- 
ity. What's  your  understanding  as  to  what  capacity  Mr.  Coleman 
had  in  mind  Mr.  Hale  working  in  and  what's  your  analysis  of  the 
likelihood  that  Mr.  Hale  could  work  successfully  in  an  undercover 
capacity? 

Ms.  Casey.  Mr.  Kravitz,  I  would  almost  have  to  tell  you  that  I 
don't  have  an  opinion  about  that.  The  reason  I  say  that  is  that 
since  Mr.  Hale  was  never  willing  to  tell  us  what  he  knew,  we  were 
never  able  to  evaluate  his  usefulness  in  any  sort  of  a  prosecution 
or  an  investigation.  It's  impossible  to  do  absent  his  willingness  to 
make  his  proffer. 

Mr.  Kravitz.  Let's  just  assume  for  point  of  discussion  that  Mr. 
Coleman  had  come  forward  and  had  actually  provided  some  details 
of  some  scheme  through  which  Mr.  Hale  could  act  in  an  undercover 
capacity.  Was  there  any  likelihood  that  Mr.  Hale  could  do  so  suc- 
cessfully in  light,  first,  of  the  fact  that  there  had  been  a  search 
warrant  executed  at  Mr.  Hale's  office  in  the  middle  of  the  day  back 
in  July  1993?  Second,  and  perhaps  more  important,  in  light  of  the 
fact  that  Mr.  Hale  had  spoken  at  length  with  the  press  about  his 
allegations? 

Ms.  Casey.  Yes.  Not  only  that,  but  the  Small  Business  Invest- 
ment Corporation  at  that  point  was  in  receivership,  a  civil  litiga- 
tion that  was  also  a  matter  of  public  record. 

Mr.  Kravitz.  So  in  light  of  all  of  those  facts,  what  is  your  sense 
as  to  the  likelihood  that  any  such  undercover  operation  could  have 
been  successful  had  Mr.  Coleman  come  forward  and  given  you 
some  specifics? 

Ms.  Casey.  My  feeling  is  that  there  would  have  been  great  dif- 
ficulty. 

Mr.  Kravitz.  Mr.  Jackson,  do  you  agree  with  that? 

Mr.  Jackson.  I  can  definitely  agree  with  the  answer.  The  copies 
of  the  indictment  were  furnished  to  the  attorney  for  Mr.  Matthews, 
who  was  a  co-defendant  of  Mr.  Hale.  That  same  attorney  was  also 
the  attorney  of  Jim  Guy  Tucker.  Also,  the  other  people  upstream 
would  have  known  all  about  this,  so  it  was  all  out  on  the  table. 

Mr.  Kravitz.  Is  there  any  likelihood  that  Mr.  Hale  could  have 
had  some  conversation  with  Governor  Tucker? 

Mr.  Jackson.  He  could  have  a  conversation  with  anybody.  They 
would  have  already  known  that  he  was  under  investigation. 

Senator  Sarbanes.  Actually,  the  notion  put  forth  by  Coleman 
that  Hale  could  be  an  undercover  person  was  preposterous  in  the 
circumstance,  wasn't  it? 

Mr.  Jackson.  At  that  point  in  time  it  would  be  preposterous. 

Mr.  Kravitz.  I  want  to  ask  a  few  questions  about  the  subject  of 
recusal  in  this  matter.  Mr.  Johnson,  you  testified  just  a  few  min- 
utes ago  that  one  of  the  concerns  you  had  when  you  spoke  with  Mr. 
Keeney  on  September  20,  1993,  was  that  a  recusal  by  Ms.  Casey 
at  that  time,  as  the  state  of  the  record  was  at  that  time,  would  risk 
incapacitating  the  entire  U.S.  Attorney's  office  throughout  the  en- 
tire Clinton  Presidency. 

Mr.  Johnson.  Yes. 

Mr.  Kravitz.  What  did  you  mean  by  that? 
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Mr.  Johnson.  What  I  meant  by  that  was  this:  My  perception  of 
David  Hale,  through  his  attorneys  actions  at  that  time,  were  as  I 
outHned  in  my  opening  statement.  They  were  intended  to,  as  I  saw 
it,  scare  us  into  not  indicting  him,  as  scheduled  in  September,  by 
claiming — to  the  media,  not  to  us,  that  he  had  important  informa- 
tion about  important  people. 

Well,  as  has  been  pointed  out  here,  Arkansas  is  not  a  particu- 
larly large  State.  There  were  very,  very  many  people  that  had  had 
contact  with  now-President  Clinton  when  he  was  Governor,  and  I 
felt  that  any  kind  of  high-profile  case  we  had,  if  we  recused  simply 
because  Hale  had  claimed  to  the  press  something  negative  about 
the  President,  would  lead  and  induce  every  high-profile  defendant 
we  had  in  any  case  to  simply  make  that  claim,  knowing  that  would 
get  our  office  out  of  it,  and  that  there  would  be  some  delay  between 
then  and  whenever  the  Department  picked  it  up. 

I  saw  this  potential  for  significant  abuse  by  making  reckless  alle- 
gations, and  particularly  in  the  context  of  nobody  taking  the  time 
to  check  out  whether  there  was  any  worth  to  them,  and  that  was 
my  feeling.  That  is  why  I  don't  feel  I  was  wrong  at  the  time,  and 
today  do  not  feel  I  was  wrong,  in  advocating  an  assessment  of  the 
information  prior  to  a  decision  about  recusing. 

Mr.  Kravitz.  Ms.  Casey,  relating  to  the  subject  of  recusal,  be- 
tween mid-to-late  September  when  this  issue  first  arose  for  you,  or 
when  you  first  discussed  it  with  others,  and  the  time  that  you  actu- 
ally recused  yourself — I  believe  that  was  on  November  5,  1993? 

Ms.  Casey.  That's  correct. 

Mr.  Kravitz.  Between — in  that  period  of  time,  did  you  take  any 
actions  in  the  Hale  matter? 

Ms.  Casey.  Did  I  take  any  actions  in  the  Hale  matter? 

Mr.  Kravitz.  Right. 

Ms.  Casey.  No,  the  Hale  matter  was  being  handled  by  Fletcher 
Jackson  and  Michael  Johnson. 

Senator  Sarbanes.  Let  me  just  ask.  In  fact,  it  didn't  make  any 
difference  whether  you  had  recused  yourself  earlier  or  when  you 
did,  as  it  turned  out,  did  it? 

Ms.  Casey.  It  didn't  make  any  difference? 

Senator  Sarbanes.  No,  I  mean  the  Hale  case  was  eventually 
picked  up  by  the  Department  of  Justice  and  eventually  by  Fiske, 
and  in  fact  he  was  then  indicted.  In  addition,  he  pleaded  to  two 
felonies,  something,  from  the  very  outset,  Coleman  would  not  en- 
tertain in  the  discussions  with  you.  In  fact,  I  think  your  bottom 
line  was  one  felony,  was  it  not? 

Ms.  Casey.  Yes,  sir,  it  was. 

Senator  Sarbanes.  He  wouldn't  entertain  that  at  the  time,  as  I 
understand  it. 

Ms.  Casey.  That's  correct. 

Senator  Sarbanes.  And  also  wanted  a  plea  before  he  had  to  prof- 
fer; is  that  correct? 

Ms.  Casey.  That's  correct. 

Senator  Sarbanes.  And  had  you  done  that,  you  would  be  being 
sharply  criticized,  I  think  right  here  and  now,  for  having  done  that 
as  a  matter  of  fact. 

Now,  you  met  when  you  came  up  to  Annapolis  for  the  briefing 
for  the  new  U.S.  Attorneys  with  the  people  at  the  Department  of 
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Justice.  At  that  point,  they  indicated  to  you,  I  take  it  because  of 
appearances,  that  they  felt  that  you  should  recuse  yourself;  is  that 
correct? 

Ms.  Casey.  Yes. 

Senator  Sarbanes.  Let  me  ask  you  a  question,  because  it  was 
asked  of  Mr.  Keeney.  Did  you  feel  that  your  integrity  was  being 
questioned  by  the  request  that  you  recuse  yourself  when  it  was 
first  thrown  at  you? 

Ms.  Casey.  That  my  integrity  was  being  questioned? 

Senator  Sarbanes.  By  Coleman  >vhen  he  first  put  that  to  you. 

Ms.  Casey.  No,  Senator,  I  didn't  feel  that  he  was  questioning  my 
integrity.  I  just  thought  that  he  was  being  a  defense  attorney  and 
trying  to  represent  his  client. 

Senator  Sarbanes.  Well,  Mr.  Keeney  said  that  you  were  offended 
by  it,  and: 

As  I  think  she  explained  it,  she  said  she  was  perfectly  capable  of  handling  this 
matter,  and  my  pitch  was  not  that  she  couldn't  but  the  perception  was  wrong  if  she 
stayed  there. 

Question:  From  the  standpoint  of  your  experience  with  the  Department,  it  is  not 
unusual,  is  it,  for  a  U.S.  Attorney  who  is  put  in  such  a  position  to  react  more  or 
less  in  the  same  way  as  Ms.  Casey,  particularly  a  new  U.S.  Attorney? 

Answer:  Yes,  I  have  had  other  U.S.  Attorneys  react  similarly.  They  are  offended 
by  the  idea  that  they  can't  be  fair  or  the  suggestion  that  they  can't  be  fair. 

Was  that  at  work  here,  do  you  think? 

Ms.  Casey.  I  can  certainly  understand  why  Mr.  Keeney  answered 
the  question  in  that  way.  But,  at  least  in  retrospect,  my  feeling  is 
that  I  was  offended  by  the  notion  that  Mr.  Coleman  could  somehow 
circumvent  the  normal  process,  the  process  that  we  use  day  in,  day 
out  with  every  defendant,  the  normal  course  of  business,  that  he 
could  somehow  circumvent  that  by  making  allegations  to  the  press. 
I  felt  that  it  was  important  to  continue  to  follow  the  normal  proce- 
dure, which  is  what  we  did. 

Mr.  Kravitz.  Just  one  other  question  on  the  subject  of  the  plea 
negotiations.  Again,  Wayne  Foren  from  the  Small  Business  Admin- 
istration testified  earlier  this  week  that  the  case  involving  Mr. 
Hale  and  Capital  Management  was  among  the  most  extraordinary 
cases  of  fraud  involving  the  SBA  that  he  had  ever  seen  in  all  of 
his  years  of  experience. 

Going  along  with  that,  some  of  the  career  officials  at  the  Depart- 
ment of  Justice,  including  Mr.  Gangloff  the  Deputy  Chief  of  the 
Public  Integrity  Section,  I  think  he  described  the  proof  in  the  case 
as  a  cookie  cutter  case,  meaning  that  it  was  easily  proved,  it  would 
be  easily  proved  if  the  case  had  gone  to  trial.  In  light  of  those  two 
factors,  an  extraordinary  amount  of  fraud  and  an  easily  proved 
case,  is  this  the  type  of  situation,  Ms.  Casey,  where  the  prosecution 
has  a  strong  motive  to  be  generous  in  plea  negotiations? 

Ms.  Casey.  To  be  generous?  No,  I  think  that's  not  true.  I  felt  a 
very  strong  obligation  and  responsibility  to  represent  the  United 
States,  which  is  what  I  have  promised  to  do.  There  was  a  case  of 
fraud  involving  taxpayer  money,  and  I  felt  that  it  was  my  obliga- 
tion to  try  to  make  right  what  was  wrong. 

Mr.  Kravitz.  That's  why  your  office  refused  to  give  immunity  or 
a  misdemeanor  plea,  and  refused  to  give  any  plea  in  the  absence 
of  a  factual  proffer  up  front,  and  instead  came  down  with  a  prompt 
indictment? 
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Ms.  Casey.  For  that  reason  and  also  because  of  my  reluctance  to 
do  something  that  could  damage  further  investigation. 

Mr.  Kravitz.  Mr.  Cole. 

Mr.  Cole.  Thank  you,  Mr.  Kravitz. 

Mr.  Jackson,  I  would  like  to  direct  your  attention  back  to  1992, 
if  I  could,  to  the  fall  of  1992.  Do  you  recall  that  the  RTC  submitted 
a  criminal  referral  on  Madison  Guaranty  Savings  &  Loan  to  the 
Little  Rock  U.S.  Attorneys  office  in  September  1992? 

Mr.  Jackson.  Right.  I  don't  know  if  it  was  in  September.  First 
time  I  think  I  saw  it  was  in  October. 

Mr.  Cole.  Did  you  review  the  referral  and  its  exhibits? 

Mr.  Jackson.  I  reviewed  the  referral  through  about  three,  pos- 
sibly four,  times.  I  may  have  thumbed  through  the  exhibits.  At  that 
point  in  time  it  was  only  about  a  year  later  before  I  really  went 
through  the  exhibits,  but  I  think  at  that  point  in  time,  I  didn't — 
I  just  looked  through  the  exhibits  to  see  if  they  would  support  what 
was  in  the  referral.  But  I  think  I  read  the  referral  through  at  least 
three  or  four  times  that  day,  that  morning. 

Mr.  Cole.  Who  asked  you  to  review  the  referral? 

Mr.  Jackson.  The  then  U.S.  Attorney,  Mr.  Banks. 

Mr.  Cole.  What  did  you  tell  Mr.  Banks  after  you  had  completed 
your  review? 

Mr.  Jackson.  Mr.  Banks'  first  question  was  about  the  statute  of 
limitations.  I  told  him  about  FIRREA,  with  that  10-year  extension 
that  the  statute  of  limitations  was  no  problem.  He  asked  me  what 
I  saw,  and  I  told  him  basically  what  I  saw  was  an  in-house  check 
kite  by  James  McDougal,  potentially  his  wife  Susan  McDougal  was 
involved,  and  potentially  there  was  a  lady  that  worked  for  Mrs. 
McDougal  that  wrote  some  of  the  checks.  These  involved  a  bunch 
of  accounts  which  had  a  bunch  of,  you  know,  well  known  names  at- 
tached to  them. 

I  think  I  told  him  we  would  have  to  do  some  further  work,  that 
you  would  have  to  take — Ms.  Lewis  had  only  taken  the  kite  up 
into,  I  think,  about  October  1985  or  so.  You  were  going  to  have  to 
take  it  on  into  1986  to  see  if  there  was  a  loss,  other  than  the  inter- 
est lost  on  the  money.  Then  when  I  finished  that,  I  started  telling 
him  that  I  wouldn't  do  it  because  of  the  prior  acquittal.  In  other 
words,  you  would  get  the  prior  acquittal — the  prior  acquittal  would 
be  used  against  you  to  make  this  look  as  a  vindictive  prosecution. 

Mr.  Cole.  That's  the  prior  acquittal  of  Mr.  McDougal? 

Mr.  Jackson.  Of  Mr.  McDougal.  When  Mr.  McDougal  was  ac- 
quitted the  first  time,  as  I  said  in  my  deposition,  he  was  not  a  very 
gracious  winner.  He  went  on  to  accuse  the  U.S.  Attorney's  Office 
of  a  political  vendetta,  a  witch  hunt.  He  went  a  little  bit  further. 
He  said  that  Mr.  Banks  had  prosecuted  him  for  this  reason:  That 
years  ago,  Mr.  McDougal  had  run  for  Congress  against  J.  Paul 
Hammerschmidt,  the  Republican  Congressman,  that  when  Repub- 
lican Congressman  Hammerschmidt's  buddy  George  Bush  got  to  be 
President,  Hammerschmidt  had  Bush  put  Banks  into  the  U.S.  At- 
torney's Office  for  no  other  reason  but  to  get  Jim  McDougal.  He  got 
down  on  a  personal  level  and  trashed  the  U.S.  Attorney's  Office, 
you  know,  one  way  or  the  other  for  having  prosecuted  him,  and 
having  lost. 
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You  were  going  to  get  hit  with  that,  and  if  you  lost — and  that 
was  not — that  in-house  check  kite  is  not  a  very  exciting  case,  and 
you  probably  would  lose  it.  Then  the  newspapers  were  going  to  be 
on  you  for  why  did  you  take  a  second  bite  at  the  apple  with  nothing 
no  better  than  that. 

So  basically  what  I  told  Mr.  Banks  was  we  shouldn't  do  it. 

Mr.  Cole.  You  mentioned  your  deposition — in  your  deposition  be- 
fore the  Committee,  you  made  a  statement.  Do  you  have  a  copy  of 
your  deposition  there? 

Mr.  Jackson.  No,  but  I  remember.  I  have  reviewed  it. 

Mr.  Cole.  At  page  70 — we  can  give  you  a  copy  if  you  need  to  look 
at  this — you  made  the  statement  in  describing  the  referral,  and  I 
will  quote  you,  "I  mean,  from  appearances,  it's  just  McDougal  tak- 
ing care  of  McDougal  and  McDougal's  corporations."  That's  lines  4, 
5,  and  6  at  page  70.  What  did  you  mean  by  that  statement,  Mr. 
Jackson? 

Mr.  Jackson.  Basically  when  you  got  into  Madison,  what  it  ap- 
peared to  be  was  that  most  of  the  manipulation  that  Mr.  McDougal 
was  doing  was  to  make  debt  carrying.  In  other  words,  he  was  doing 
all  of  these  fraudulent  transactions  in  a  sense  in  order  to  make  his 
interest  pajonents  and  principal  payments  on  various  debts  that  he 
had.  And  I  wouldn't  see  that  probably  this  check  kite  that  he  had 
was  any  different  from  what  he  was  doing  over  in  Castle  Grand  or 
Campobello,  or  any  of  the  other  transactions  he  was  into.  He  would 
move  money  for  one  purpose  over  for  another  purpose. 

Mr.  Cole.  Was  there  an3d:hing  that  you  saw  in  the  referral  that 
led  you  to  believe  that  the  persons  who  were  listed  as  potential  wit- 
nesses, which  of  course  included  the  Clintons,  had  any  knowledge 
of  what  Mr.  McDougal  was  doing? 

Mr.  Jackson.  There  was  nothing  in  the  referral,  and  I  do  not 
know  that  there  would  be  any  reason  that  they  would  know  under 
the  circumstances.  I  doubt  if  anybody  would  tell  you  that  they 
knew.  I  mean,  you  would  not  expect  any  of  the  people  who  were 
listed  in  her  referral,  as  acknowledging  that  they  knew  what  Mr. 
McDougal  was  doing. 

Basically  what  Mr.  McDougal  was  doing  was  just  kiting  between 
accounts  at  Madison,  and  the  only  connection  to  these  people  were 
that  they  were  in  the  corporations  for  which  this  account  exists. 

Mr.  Cole.  I  realize  my  time  has  expired.  I  only  have  one  more 
question,  Mr.  Chairman. 

The  Chairman.  Sure,  go  ahead. 

Mr.  Cole.  I  just  wanted  to  refer  you  to  another  statement  on  the 
same  page  of  your  deposition.  If  you  look  down  a  few  lines  to  lines 
11  through  13,  where  you  say,  "McDougal's  credibility  is  about  in 
the  same  ballpark  as  David  Hale's."  As  an  experienced  Federal 
prosecutor,  what's  your  view  of  Mr.  Hale's  credibility? 

Mr.  Jackson.  The  more  you  got  into  Capital  Management  Serv- 
ices, the  problem  became  not  to  find  a  bogus  transaction  but  to  lo- 
cate a  legitimate  transaction.  Everything  that  he  did  was  bogus, 
starting  in  about  1983.  It  became  more  and  more  obvious  that  the 
man  through  the  years  had  become  a  crook.  You  have  the  same 
problem  with  Mr.  McDougal.  If  you  get  into  the  McDougal  trans- 
actions, you  find  the  same  thing,  that  the  question  is  not  what's 
bogus  but  what's  real. 
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So  you  have  two  people  here  who  may  not,  at  this  point  in  time, 
be  able  to  distinguish  between — they  could  probably  pass  a  lie  de- 
tector test  but  they  probably  could  not  distinguish  between  truth 
and  falsity. 

Mr.  Cole.  I  take  it  that  that  perhaps  influenced  you  in  your 
dealings  with  Mr.  Coleman  as  to  whether  or  not  you  wanted  to  par- 
ticipate in  the  meetings  with  Ms.  Casey  and  Mr.  Johnson  that  we 
described  earlier? 

Mr.  Jackson.  No,  the  reason  for  that  was  I  just  thought  all  they 
were  doing  were  just  stalling  for  time,  that  it  was  not  going  to  go 
anywhere,  that  you  were  eventually  not  going  to  get  anjrwhere 
until  Mr.  Hale  was  right  at  the  lick  log,  which  is  where — he  didn't 
get  there  until  March  1994,  when  the  judge  wouldn't  grant  a  con- 
tinuance. So  you  were  going  to  have  to  get  him  where  he  had  no- 
where to  go. 

Mr.  Cole.  Thank  you. 

Thank  you,  Mr.  Chairman. 

The  Chairman.  Thank  you. 

Mr.  Jackson,  I  have  to  tell  you  that  your  testimony  is  refreshing. 
We  have  more  people  who  can't  remember  anjrthing,  just  sudden — 
I  mean  it's  unbelievable,  so  when  we  have  somebody  like  you  who 
comes  and  says  this  is  what  I  remember  and  this  is  what  happened 
and  this  is  the  way  I  saw  it  taking  place,  you  are  absolutely  re- 
freshing. 

On  a  Friday  at  4:15  p.m.,  it's  nice  to  have  somebody  that  gives 
us  a  little  pause  to  chuckle  and  say,  you  are  refreshing  and  it's  nice 
to  see  somebody  who  has  carried  on  his  job  in  the  manner  in  which 
you  have  obviously  conducted  your  own.  Just  let  it  hang  out  there, 
very  nice,  really.  Just  wanted  to  share  that  with  you. 

Mr.  Chertoff. 

Mr.  Chertoff.  Mr.  Jackson,  I  want  to  just  go  back  to  something 
you  said  at  the  beginning  of  your  testimony  and  see  if  I  can  briefly 
just  kind  of  run  through  this  and  put  it  in  perspective  chrono- 
logically. 

You  said  to  us  earlier  at  the  very  beginning  that  when  you  got 
involved  in  this  case  and  started  to  get  involved  in  this  case,  and 
certainly  as  of  the  time  Mr.  Coleman  came  up  in  August,  you  had 
your  own  understanding,  from  looking  at  the  cases,  the  case  involv- 
ing Madison,  the  case  involving  Hale,  that  if  you  were  successful 
in  following  the  path,  you  might — one  branch  of  that  path  might 
go  to  Governor  Tucker  and  one  branch  might  go  to  former  Governor 
Clinton.  And  I  gather  that  was  based,  of  course,  on  your  review  of 
the  documents  and  the  evidence,  even  before  Mr.  Hale  came  in. 

I  take  it  that  was  based  in  part  upon  the  nature  of  the  relation- 
ships, financial  relationships,  business  relationships  you  had  come 
to  understand  from  examining  the  file  as  they  existed  between,  for 
example,  McDougal  and  Hale  and  Tucker,  and  even  the  former 
Governor,  Bill  Clinton;  is  that  correct? 

Mr.  Jackson.  A  lot  of  this  had  been  in  the  newspaper.  A  lot  of 
these  transactions  and  so  forth  had  been  in  the  Democrat-Gazette 
and  some  of  them — you  know,  for  years,  I've  been  doing  other  cases 
which  had  some  relationship  to  all  of  this  stuff.  A  lot  of  this  stuff 
was  out  in — at  least  in  a  small  number  of  people,  you  know,  who 
had  some  knowledge  that  these  transactions  were  out  there. 
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In  1986,  Borod  &  Huggins  from  Memphis  came  over  and  did  a 
review  of  Madison.  They  laid  out  a  lot  of  these  connections.  The 
only  new  thing,  I  guess,  would  be  what  Ms.  Lewis  laid  out  with  re- 
gard to  the  check  kite,  but  a  lot  of  this  stuff  had  been  around  for 
years. 

Mr.  Chertoff.  So  for  years  there  was  a  lot  of  information  out 
there  if  you  knew  where  to  look  for  it,  indicating  that  these  people, 
McDougal,  Tucker,  Hale  were  involved  in  a  series  of  interlocking 
transactions  which  were  crooked? 

Mr.  Jackson.  Nobody  said  they  were  crooked.  We  still  don't 
know  that,  but 

Mr.  Chertoff.  Questionable? 

Mr.  Jackson.  Questionable. 

Mr.  Chertoff.  Worth  investigating? 

Mr.  Jackson.  They  had  connections,  let's  put  it  that  way. 

Mr.  Chertoff.  They  had  political  connections? 

Mr.  Jackson.  You  could  have  political  connections,  you  could 
have  business  connections,  but  as  somebody  said  one  time,  we  are 
a  very  small  place,  and  if  you're  going  to  do  business  with  some- 
body, you're  going  to  wind  up  doing  business  with  people  you  know, 
I  guess,  so 

Mr.  Chertoff.  Here  we  are,  I  want  to  just  get  from  this  issue 
about  the  process  of  negotiating  this  plea.  Now,  Mr.  Coleman  of- 
fered, at  least  as  of  his  letter  of  September  15,  to  give  an  informal 
proffer  of  Mr.  Hale's  information.  That's  what  he  described  to  us 
as  an  attorney  proffer,  right  here  in  the  letter. 

Don't  shake  your  head,  Ms.  Casey. 

It  says,  the  last  paragraph  on  page  2,  next  to  last  paragraph  of 
page  2,  for  instance,  I  have  offered  an  informal  proffer  of  Mr. 
Hale's  information  for  evaluation  of  its  quality  and  content  but 
have  received  absolutely  no  interest  in  the  process. 

Now,  do  you  know  what  an  attorney  proffer  is,  Ms.  Casey? 

Ms.  Casey.  Mr.  Chertoff,  I  was  only  shaking  my  head  because  I 
didn't  have  the  letter.  I  was  not  shalang  my  head  in  disagreement 
with  what  you  were  sa3dng. 

Mr.  Chertoff.  I'm  sorry. 

Ms.  Casey.  What  was  your  question? 

Mr.  Chertoff.  Do  you  know  what  an  attorney  proffer  is? 

Ms.  Casey.  Certainly. 

Mr.  Chertoff.  That's  when  an  attorney  comes  in  and  says  I'm 
not  going  to  bring  my  client  in  to  be  fully  interviewed,  but  I'm 
going  to  tell  you  in  general  what  the  client  is  going  to  say.  That's 
a  kind  of  a  proffer  that  I  assume  your  office  takes  from  time  to 
time  in  some  circumstances;  correct? 

Ms.  Casey.  Yes. 

Mr.  Chertoff.  In  response  to  this  letter,  did  you  pick  up  the 
phone  and  say  come  on  in,  Randy,  let's  have  this  informal  proffer. 

Ms.  Casey.  I  think  I  wrote  a  letter  back  to  Randy  in  response 
to  this  letter.  I  don't  believe  that  I  called  him. 

Mr.  Chertoff.  Your  letter  back,  which  was  the  next  day,  said, 
"You  made  it  clear  to  me  that  one  felony  would  be  as  disastrous 
to  your  client  as  multiple  felonies.  Therefore,  our  plea  negotiations 
are  at  an  impasse." 
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Then  you  said,  "If  he  wanted  to  come  in,  request  a  motion  au- 
thorizing reduction  in  sentence,  he  could  then  make  himself  avail- 
able to  agents  for  questioning  so  that  we  can  determine  whether 
his  proffer  merits  such  a  motion." 

In  essence,  what  you  said  is  I  don't  want  to  hear  your  attorney 
proffer.  He  has  to  agree  to  come  in  and  deal  with  us  in  terms  of 
a  reduction  in  sentence,  and  agree  to  sit  down  and  be  interviewed 
by  agents,  and  that's  the  only  way  I  am  going  to  talk  to  him;  is 
that  correct? 

Ms.  Casey.  No,  sir.  In  essence  what  I  was  saying  to  him  was  that 
it  would  be  misleading  for  me  to  have  told  him  that  his  client 
would  receive  immunity  or  a  misdemeanor.  It  was  inappropriate 
knowing  what  I  knew. 

I  was  willing  to  listen  to  Randy.  That's  why  I  was  willing  to  have 
a  meeting  with  him  on  September  7.  He  didn't  proffer  any  informa- 
tion at  that  meeting.  I  think  mostly  because  he  was  injured  and 
didn't  feel  well,  but  I  was  available,  I  would  have  listened  to  it.  But 
more  importantly,  even  without  that,  I  was  willing  to  go  to  the  next 
step,  which  was  to  make  arrangements  for  his  client  to  do  what 
needed  to  be  done,  if  he  was  serious  about  wanting  to  do  a  plea 
arrangement. 

Mr.  Chertoff.  But  what  you  were  prepared  to  do  was  not  to 
simply  take  him  up  on  his  initial  offer  to  come  in  and  make  an  at- 
torney proffer  to  get  the  ball  rolling,  what  you  were  prepared  to  do, 
in  accordance  with  your  letter  of  September  16,  which  is  now  part 
of  the  record,  was  to  say  that  he  would  have  to  agree  to  an  ar- 
rangement that  would  require  him  to  plead  guilty  first  and  only  get 
the  benefit  in  terms  of  a  motion  for  reduction  of  sentence;  in  other 
words  not  bargaining  over  the  charges,  but  just  bargaining  over  the 
sentence;  and  second,  that  he  would  have  to  come  in  and  do  a  per- 
sonal proffer,  personally  put  his  client  up  there  to  answer  questions 
with  some  exposure  that  his  client  would  suffer  after  the  fact  if  in 
fact  the  deal  didn't  go  through;  isn't  that  correct? 

Ms.  Casey.  My  letter  may  not  be  very  artfully  drafted,  but  I  was 
willing  to  keep  the  ball  rolling.  What  I  was  trying  to  do  was  get 
the  ball  rolling,  and  the  way  to  get  the  ball  rolling  was  to  hear 
from  his  client  under  an 

The  Chairman.  Ms.  Casey,  let  me  say  this  to  you,  this  letter  is 
very  artfully  drafted.  I  suspect  Mr.  Johnson  helped  you  draft  it. 
Did  you  help  her  draft  this,  Mr.  Johnson? 

Mr.  Johnson.  Not  this  letter,  no,  sir. 

The  Chairman.  Who  helped  you  draft  this? 

Ms.  Casey.  No  one  helped  me  draft  this  letter. 

The  Chairman.  You  sent  this  letter  out  on  your  own? 

Ms.  Casey.  Yes,  sir,  I  did. 

The  Chairman.  You  didn't  check  with  any  staffers  on  it? 

Ms.  Casey.  I'm  sure  I  must  have  talked  to  Fletcher  and  I  may 
have  talked  to  Michael  about  it.  I  wrote  the  letter. 

The  Chairman.  I  tell  you  it  is  very  artfully  drafted  and  basically 
says  I  am  not  interested  in  talking  to  you  without  saying  that,  but 
in  the  real  world,  as  opposed  to  saying  Counselor,  if  you  want  to 
come  in  and  let  us  know  and  talk  to  us  and  tell  us  what  you  have, 
we  will  listen.  At  that  point  in  time,  whether — and  by  the  way,  you 
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see,  I  listened  to  Mr.  Jackson.  He  is  an  old  hand.  He  figured  out, 
these  guys  are  going  to — they  want  to  stall  this  thing  off. 

But  this  letter  is  very  artfully  written,  and  it  really  basically 
says  we  are  not  interested  in  listening  to  you.  Now,  regardless  of 
whether  you  concluded  that  you  would  not  get  anything  or  any- 
place or  that  you  needed  the  indictment,  after  the  indictment, 
things  start  to  take  place;  right? 

You  know  that  now.  You  have  been  there  for  a  while.  After  a  per- 
son is  indicted,  as  you  get  closer  and  closer  to  trial  time,  you  begin 
to  negotiate  a  little  more.  So  when  Mr. — ^may  I  see  that  letter  he 
wrote? 

When  Mr.  Coleman  basically  said  that  an  indictment  was  immi- 
nent in  his  letter,  and  it's  imperative  that  I  hear  from  you  at  the 
earliest  opportunity,  he  was  really  talking  about  himself  coming  in 
to  talk  to  you  and  trying  to  convince  you  based  on  facts  he  could 
give  you  without  presenting  his  client  before  Federal  agents  and 
putting  his  client  in  a  situation  where  his  statements  could  be  used 
against  him.  And  you  basically  made  a  determination  that  you 
were  not  going  to  take  that  route. 

That  is  how  I  interpret  this.  I  just  share  that  with  you. 

Go  ahead. 

Mr.  Chertoff.  Ms.  Casey,  let  me  ask  you  this.  Mr.  Coleman 
then  writes  back  on  the  20th  and  he  says,  "We  remain  interested 
in  plea  negotiations,"  and  that's  the  letter  where  he  tells  you  not 
that  he  wants  to  do  an  undercover  operation  then,  but  that  he  had 
offered  earlier  to  do  an  undercover  operation. 

And  I  think  Mr.  Jackson,  you  agreed  that  there  was  a  point  in 
time  in  August,  wasn't  there,  where  Mr.  Coleman  suggested  pos- 
sibly using  Mr.  Hale  in  an  undercover  operation,  having  to  wear  a 
wire  or  a  recorder? 

Mr.  Jackson.  I  don't  know  if  it  was  in  person  or  if  it  was  on  the 
telephone,  one  telephone  conversation  we  had  about  Master  Mar- 
keting, and  it  could  have  been  in  a  telephone  conversation.  I  think 
at  some  point  in  there — and  he  may  not  have  known  that  I  had  al- 
ready given  the  indictment  out  to  the  co-counsel,  but  I  would — so 
he 

Mr.  Chertoff.  It  was  a  real  offer. 

Mr.  Jackson.  He  may  not  have  known  this  was  out  all  over  the 
world. 

Mr.  Chertoff.  So  Mr.  Coleman  made  a  sincere  offer  at  the  time, 
as  far  as  you  know? 

Mr.  Jackson.  I  don't  know  if  it  was  sincere  or  not,  but  I  don't 
know  that  he  knew  that  it  was  useless. 

Mr.  Chertoff.  Let  me  also  say,  by  the  way,  parenthetically,  that 
it's  far  from  preposterous  to  say  that  someone  who  has  been  even 
indicted  can't  do  undercover  work  because  I  personally  know  of  a 
number  of  cases  where  people  have  been  arrested  and  in  jail  and 
come  out  and  do  undercover  work,  so  it  happens  all  the  time. 

Mr.  Jackson.  Aren't  you  talking  about  a  different  class  of  people 
though?  You're  talking  about  some  pretty  smart  cookies  in  the  Grov- 
emor  and  President  and  the  rest  of  the  people. 

Mr.  Chertoff.  I  guess  it  remains  to  be  seen. 

Let  me  conclude  by  asking  you  just 
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The  Chairman.  I  will  note  that  Mr.  Jackson  indicated  to  Ms. 
Casey  back  in  August  that  indeed  Governor  Tucker  was  a  potential 
target.  You  did  indicate  that,  and  I  will  have  it  read  back,  so 

Ms.  Casey.  Yes,  he  did. 

The  Chairman.  That  is  what  brings  us  back  to  the  point.  You 
have  an  experienced  pro  like  Mr.  Jackson  who  can  say  to  the  out- 
going U.S.  Attorney  who  obviously  relied  on  him,  listen,  don't  go  a 
particular  route,  look  at  the  time,  right  before  an  election,  that  will 
be  suspect. 

Number  two,  this  person,  you  are  going  to  charge  him  with  basi- 
cally the  same  kind  of  crime  that  he  was  charged  with  last  time 
and  cleared. 

Number  three,  you  are  not  going  to  be  able  to  bring  this  thing 
to  any  successful  prosecution  between  now  and  November,  so  it  is 
going  to  be  absolutely  terrible.  Gave  him  some  good  advice. 

When  he  told  you  that  the  Governor  was  a  potential  target,  that 
must  have  carried  some  weight,  didn't  it? 

Ms.  Casey.  Certainly.  I  relied  on  Mr.  Jackson.  That's  the  reason 
I  left  the  investigation  in  his  hands. 

The  Chairman.  That's  why  we  have  difficulty  understanding  why 
you,  with  this  knowledge,  did  not  recuse  yourself,  which  obviously, 
I  think  you  would  admit  at  this  time  you  wish  you  had  done  ear- 
lier. That's  what  led  to  this  questioning.  I  just  wanted  to  share  that 
with  you. 

Mr.  Chertoff.  I'm  almost  done.  If  you  want  me  to,  I'll  wait. 

The  Chairman.  Senator  Sarbanes. 

Senator  Sarbanes.  Ms.  Casey,  I  have  to  say  to  you  that  if  there 
is  any  artful  drafting  of  letters  here,  it's  my  view  that  they  are  Mr. 
Coleman's  and  not  yours.  Now,  let  me  just  read,  because  the  Chair- 
man referred  to  it,  but  I  think  in  all  fairness  to  you,  I  ought  to  read 
the  entire  letter. 

This  is  the  letter  of  September  16: 

Dear  Randy,  this  letter  is  in  response  to  your  letter  of  September  15,  which  was 
hand  delivered  to  my  office,  which  I  looked  at  very  carefully  and  which  I  think  he's 
pulling  out  all  the  stops  on  that  I  think  to  try  to  lean  on  the  U.S.  Attomejr's  Office 
as  best  he  can. 

My  recollection  of  our  meeting  on  September  7  is  that  I  told  you  that  I  would  not 
consider  granting  immunity  to  your  cUent,  nor  would  I  consider  filing  only  mis- 
demeanor charges.  You  made  it  clear  to  me  that  one  felony  would  be  as  disastrous 
to  your  client  as  multiple  felonies;  therefore,  our  plea  negotiations  are  at  an  im- 
passe. 

I  did  tell  you  that  if  Mr.  Hale  was  willing  to  offer  substantial  assistance  in  the 
prosecution  of  other  defendants,  I  would  consult  with  my  litigation  Committee  about 
requesting  a  motion  authorizing  a  reduction  in  sentence.  The  motion  to  reduce  sen- 
tence comes  only  after  plea  of  guilty  to  felony  charges. 

If  your  client  is  interested  in  cooperating  in  exchange  for  such  a  reduction,  he 
must  make  himself  available  to  Federal  agents  for  questioning  so  that  we  can  deter- 
mine whether  his  proffer  merits  such  a  motion.  I  will  be  pleased  to  arrange  such 
an  interview  at  your  earliest  convenience.  The  fact  that  I  am  not  willing  to  enter 
into  any  other  agreement  with  Mr.  Hale  should  not  be  construed  as  reluctance  on 
my  part  to  prosecute  any  individual  when  the  situation  merits  prosecution. 

Now,  Coleman  went  back  and  forth  at  you  all,  and  then  on  the 
20th,  you  sent  him  a  letter.  I'll  just  quote  from  that: 

Our  position  is  as  we  have  stated  to  you  before,  that  is  we  are  fully  interested 
in  all  information  your  client  has  to  offer.  Because  of  his  significant  involvement  in 
criminal  activity,  it  is  unacceptable  to  us  to  grant  him  immunity.  We  are  willing 
to  provide  your  client  with  a  motion  authorizing  reduction  of  sentence  for  substan- 
tial assistance. 
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And  so  forth. 

We  are  going  to  have  a  lot  of  people  from  the  Department  of  Jus- 
tice in  here  on  subsequent  panels,  but  I  have  looked  through  their 
depositions,  and  I  have  seen  none  of  them — these  are  career  peo- 
ple— who  feels  that  this  was  not  the  proper  way  to  handle  this. 
That  in  effect,  the  refusal  to  give  him  the  plea  before  the  proffer 
and  the  insistence  on  the  felony  charge — and  we'll  have  these  ca- 
reer people  in,  I  guess,  on  Monday  and  Tuesday — ^but  this  course 
of  action  has  been  in  effect  sustained  or  validated  up  the  line  with- 
in the  Justice  Department. 

So  I  think  that  I  don't  want  either  you  or  Mr.  Johnson  or  Mr. 
Jackson  to  go  away  from  here  today,  on  the  basis  of  this  question- 
ing, feeling  in  any  way  that  you  hadn't  acted  in  a  proper  manner, 
and  that's  the  judgment  that's  been  passed  by  career  people  in  the 
Department. 

Mr.  Cole.  Thank  you.  Senator  Sarbanes. 

Mr.  Jackson,  I  wanted  to  ask  you  a  couple  of  questions  about  the 
earlier  stages  of  your  Hale  investigation.  When  did  you  begin  in- 
vestigating the  Hale  matter? 

Mr.  Jackson.  I  think  I  essentially  began  with  the  referral,  and 
I  think  we  got  it — it  was  some  point  in  June.  We  weren't  able  to 
go  public  with  it  because  apparently  the  FBI  had  some  other  inves- 
tigation going  from  the  East  Coast  which  involved  Mr.  Hale.  So  we 
went  down  to  Dallas  to  the  examiner's  office,  and  it  was  not  until 
July  that  we  did  the  search  warrant. 

Mr.  Cole.  Then  you  had  the  search  warrant  for  Mr.  Hale's  of- 
fices executed  in  July? 

Mr.  Jackson.  In  July,  probably  toward  the  end  of  July. 

Mr.  Cole.  Then  it  was  shortly  after  that,  I  believe  you  testified, 
you  prepared  a  draft  indictment;  is  that  correct? 

Mr.  Jackson.  What  I  did,  I  called — when  I  was  down  in  Dallas 
one  time,  I  spotted  some  records  down  there,  and  then  from  what 
I  saw  there,  I  came  back  and  called  after  the  search  was  done.  I 
didn't  want  the  FBI  to  get  mad  at  me  for  telling  anybody. 

So  I  called  the  law  firm  and  asked  them  did  they  have  some  doc- 
uments on  a  particular  transaction.  And  they  not  only  had  the  doc- 
uments, they  had  everything  diagramed,  everything  in  a  nice,  neat 
package.  I  went  down  there  and  picked  that  up  the  day  after  the 
search.  Then  I  called  Walter  Peterson  at  SBA,  and  he  told  me 
about  a  letter  they  had  up  here,  which  meant  that  Hale  lied  on  the 
source  of  ftinds.  So  then  I  sat  down  and  drafted  an  indictment  and 
had  it  done  before  the  attorneys  ever  came  in. 

Mr.  Cole.  There's  been  some  attention  devoted  to  what  you  did 
with  that  draft  indictment.  Did  you  send  a  copy  up  to  the  SBA? 

Mr.  Jackson.  Yes,  I  sent  a  copy  I  believe  to  Mr.  Peterson,  and 
what  I  was  wanting  to  do  was  to  make  sure  that  SBA  was  in  agree- 
ment, that  they  would  stay  with  the  program  and  consider  this  to 
be  a  fraud.  I've  had  some  bad  experiences  with  other  agencies, 
where  you  think  you  have  a  fraud  case,  and  then  they  will  tell  you, 
oh,  the  person  could  have  done  this,  you  know,  even  if  they — one 
of  them  was  where  the  guy  went  to  the  trouble  to  lie  when  if  he 
had  told  the  truth,  he  would  have  still  got  the  money.  I  wanted  to 
make  sure  that  SBA  was  on  board,  that  you  couldn't  do  a  circular 
transaction  like  this  and  leverage  money. 
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Mr.  Cole.  That  was  the  purpose  of  your  sending  the  draft  indict- 
ment up  here  to  Washington? 

Mr.  Jackson.  Right. 

Mr.  Cole.  You  weren't  trying  to  give  a  heads-up  or  tip  anyone 
off  in  Washington  about  that? 

Mr.  Jackson.  No,  I  was  trying  to  make  sure  they  were  in  sup- 
port of  my  theory  of  the  case.  In  other  words,  I  didn't  want  to  do 
an  indictment  and  later  have  SBA  come  in  and  say,  oh,  that's  all 
right,  you  can  do  what  Mr.  Hale  did. 

Mr.  Cole.  Thank  you.  Mr.  Kravitz. 

The  Chairman.  No,  you  still  have  time,  so  if  you  are  going  to  fin- 
ish an  area 

Mr.  Kravitz.  Thank  you,  Mr.  Chairman. 

Mr.  Johnson,  did  you  ever  have  any  conversations  with  Special 
Agent  Steven  Irons  from  the  FBI  office  in  Little  Rock  about  his 
concerns  that  the  1992  criminal  referral  in  the  Madison  case  may 
have  been  timed  conveniently  to  come  shortly  before  the  Presi- 
dential election? 

Mr.  Johnson.  As  I  recall.  Special  Agent  Irons  did  express  that 
view  to  me  at  one  time  or  another. 

Mr.  Kravitz.  What  do  you  recall  Mr.  Irons  stating  as  the  bases 
for  that  view? 

Mr.  Johnson.  I  don't  remember  very  specifically  what  he  indi- 
cated his  basis  for  that  was.  I  know  that  the  conversations — let  me 
put  them  in  the  context  of  the  conversations  as  I  remember  them. 

Agent  Irons  was,  as  Ms.  Casey  said  earlier,  in  charge  of  the 
squad  at  the  FBI  responsible  for  conducting  white  collar  crime  in- 
vestigations in  the  entire  State  of  Arkansas.  Agent  Irons  was  very 
interested  in  going  forward  in  a  very  assertive  manner  with  a  num- 
ber of  investigations. 

There  had  been  a  number  of  savings  and  loan  institutions  that 
had  failed  in  Arkansas  during  the  1980's  as  there  had  been  in 
other  States  in  that  region.  Many  of  those  were  much  larger  and 
had  a  much  more  significant  impact  financially  on  the  State  of  Ar- 
kansas than  Madison  Guaranty.  It  was  not  considered,  as  Mr. 
Irons  saw  it,  one  of  the  more  significant  institutions. 

He  was  very  frustrated  and  expressed  to  me  his  great  frustration 
that  we  had  never  received  any  referrals  from  the  RTC  concerning 
the  other  institutions  about  whom  there  had  been  or  from  which 
there  had  been  allegations  of  suspicious  transactions.  He  was  very 
anxious  to  get  to  work  on  those.  And  he  felt  that  the  concentration, 
as  he  expressed  to  me,  of  the  RTC  on  Madison  just  prior  to  the 
1992  election  was  extremely  suspicious  when  in  fact  he  had  been 
requesting  them  to  attend  to  other  institutions  and  hadn't  got  re- 
ferrals. 

Mr.  Kravitz.  We  heard  testimony  the  other  day  when  Ms.  Lewis 
was  here  about  the  First  Federal  Bank  and  Savers  Savings  Bank 
of — I  think  both  in  Little  Rock. 

Mr.  Johnson.  Yes,  First  Federal,  I'm  not  sure  is  in  Little  Rock. 
Savers  Savings  is,  yes. 

Mr.  Kravitz.  Were  those  two  banks  among  the  list,  among  the 
institutions  that  Mr.  Irons  had  been  hoping  to  receive  referrals  on? 

Mr.  Johnson.  They  were.  In  fact  when  our  office  recused  from 
this  matter,  Mr.  Irons  had  specific  discussions  with  Ms.  Casey  and 


885 

me  about  implementing  investigations  concerning  both  First  Fed- 
eral and  Savers  Savings,  and  bypassing  any  reliance  on  RTC  refer- 
rals by  going  straight  to  Federal  Home  Loan  Bank  Board  audits. 
We  had  gone  so  far  as  to  assign  those  cases  to  people  inside  the 
office. 

He  was  selecting  agents  and  developing  a  strategy  by  which  to 
pursue  those  S&L  investigations,  which  essentially  came  to  an  end 
because  virtually  all  of  Mr.  Irons'  squad  was  assigned  to  the 
Whitewater  investigation,  and  there  were  no  agents  to  devote  to 
those  matters. 

Mr.  Kravitz.  Now,  my  understanding  is  that,  as  of  1992  and  at 
least  up  to  the  fall  of  1993,  the  FBI  was  not  able  to  open  an  inves- 
tigation of  a  failed  S&L  without  a  referral;  is  that  correct? 

Mr.  Johnson.  I  don't  know  what  the  FBI  policies  were  about 
opening  investigation  with  or  without  a  referral.  It  was  certainly 
not  our  policy  at  the  U.S.  Attorney's  Office  that  we  needed  a  refer- 
ral in  order  to  conduct  an  investigation,  and  I  had  been  personally 
involved  in  investigation  of  the  largest  S&L  institution  to  fail  in 
the  State  of  Arkansas,  which  was  First  South.  That  entire  inves- 
tigation was  conducted  and  prosecuted  without  ever  receiving  a  re- 
ferral from  the  RTC. 

Mr.  Kravitz.  But  I  think  what  you've  testified  to  is  that  because 
of  the  frustrations  that  Mr.  Irons  and  others  had  with  the  RTC's 
failure  to  provide  criminal  referrals  in  First  Federal  and  Savers 
Savings  and  other  big  cases,  you  and  Mr.  Irons  and  others  dis- 
cussed the  wisdom  of  perhaps  bypassing  the  RTC  altogether  in 
these  cases? 

Mr.  Johnson.  The  problem — it  was  not  so  much  a  problem  that 
we  needed  a  referral.  The  difficulty  was  that  by  that  time,  in  the 
1990's,  the  RTC  had  taken  possession  of  all  the  records.  And  unless 
you  could  get  the  RTC  to  give  you  access  to  the  records,  the  most 
logical  way  to  approach  assessing  the  information  you  could  not  get 
to  because  the  RTC  had  it  in  some  warehouse  outside  the  State  of 
Arkansas,  and  you  had  to  go  through  them  to  get  the  records. 

Mr.  Kravitz.  Thank  you. 

The  Chairman.  Let  me  ask  Counsel,  are  you  aware  of  any  pros- 
ecutions of  First  Federal,  did  any  take  place? 

Mr.  Kravitz.  I'm  not. 

The  Chairman.  Well,  you  see,  we  do  know  that  as  a  result  of  the 
efforts  of  Mr.  Jackson  and  others  there  have  been  indictments  that 
have  resulted  tangentially  or  otherwise  in  looking  into  the  Madison 
situation.  I  don't  know  whether  at  First  Federal — if  you  are  going 
to  say  you  have  to  look  at  it  because  there  are  massive  losses — 
there  was  criminal  conduct.  I  have  heard  this  several  times.  No  one 
has  told  me.  Mr.  Johnson,  are  you  aware  of  any  criminal  activity 
that  has  ever  been  proved  at  First  Federal? 

Mr.  Johnson.  I'm  aware  of  an  RTC  referral  that  was  sent  to  our 
office  last  spring  regarding  First  Federal  in  which  the  RTC  claimed 
that  there  was  more  than  $8  million  fraud,  that  the  time  the  RTC 
sent  us  the  referral,  the  dates  that  were  referred  to  in  the  referral 
mostly  were  beyond  the  statute  of  limitations.  We  had  less  than  3 
months  to  do  an  $8  million  fraud  investigation  before  all  of  the 
statute  of  limitations  ran  out.  When  I  contacted  the  RTC  to  get  im- 
mediate access  to  the  documents,  they  indicated  to  me  they  did  not 
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have  them  because  they  had  dispersed  them  throughout  the  coun- 
try when  they  sold  off  the  loans. 

The  Chairman.  Jean  Lewis  didn't  do  this. 

Mr.  Johnson.  Jean  Lewis,  as  I  understood  it,  was  the  investiga- 
tor for  all  the  matters  in  the  State  of  Arkansas  until  she  left  the 
RTC,  and  then  her  responsibilities  were  undertaken  by  someone 
else,  so 

The  Chairman.  So  the  theory- 


Mr.  Johnson.  — the  referral  came  under  someone  else's  name, 
but  I  do  not  remember  who  it  was. 

The  Chairman.  I  wonder  if  we  are  implying  that  if  a  person  is 
working  on  another  matter,  and  there  is  no  one  else  or  there  are 
insufficient  resources  to  cover  it,  that  person  is  responsible  for  the 
failure  to  prosecute  other  cases.  I  think  that  is  a  pretty  high  bur- 
den to  place  even  on  Ms.  Lewis,  as  much  as  we  may  like  her  or 
dislike  her. 

Mr.  Chertoff. 

Mr.  Chertoff.  I  am  really  left  just  struck  by  two  things.  One  is 
Ms.  Casey,  as  of  September  24,  Mr.  Keeney  had  suggested  you 
recuse  yourself  because  of  the  nature  of  your  relationship  with  Mr. 
Tucker.  You  had  a  discussion  with  the  FBI  where  you  yourself  ac- 
knowledged you  should  recuse  yourself.  Yet  it  takes  you  until  No- 
vember 5,  thereabouts,  early  November,  when  finally  in  a  meeting, 
that  I  gather  you  found  somewhat  unpleasant,  at  the  Department 
of  Justice,  that  you  finally  take  the  plunge.  I  guess  the  question  is, 
how  strong  did  the  evidence  have  to  be  against  Governor  Tucker 
before  you  finally  felt  you  had  to  take  yourself  out  of  the  case? 

Ms.  Casey.  I  don't  know  that  I  can  quantify  that.  But  I  think  the 
important  thing  is  not  when  did  I  recuse,  but  did  I  do  anything  to 
impede  or  hinder  the  investigation  that  was  ongoing,  and  the  an- 
swer to  that  is  no. 

There  were  several  things  that  I  was  concerned  about.  One  was 
the  issue  of  recusing  in  the  matter  of  David  Hale.  I  had  no  basis 
for  recusing  in  that  matter.  Second,  there  was  the  question  of  how 
a  recusal  would  be  structured.  If  I  recused  in  a  matter  involving 
Governor  Tucker,  there  was  the  question  of  to  whom  would  I 
recuse.  Normally,  in  many  situations,  a  U.S.  Attorney,  as  you 
know,  recuses  to  the  First  Assistant.  I  had  been  in  the  office  for 
a  very  short  period  of  time,  and  I  had  concerns  about  recusing  a 
very  resource  consuming  type  of  investigation,  and  sort  of  bifurcat- 
ing my  office  at  a  time  when  I  really  didn't  have  the  office  estab- 
lished and  running. 

Mr.  Chertoff.  See,  but  you  had  said  to  the  agents  in  Septem- 
ber— in  fact  you  left  the  room  when  they  started  to  talk  about  the 
substance  of  the  case,  didn't  you?  You  said  you  were  going  to  kind 
of  step  back  a  little  bit. 

Ms.  Casey.  I  had  forgotten  I  did  that  until  you  showed  me  the 
memorandum  during  my  deposition. 

Mr.  Chertoff.  But  it's  true;  right?  You  don't  deny  it? 

Ms.  Casey.  I  don't  remember  it.  I  don't  deny  I  did  it,  I  just  don't 
recall  that  I  did. 

Mr.  Chertoff.  So  the  question  is  yes,  it's  difficult  to,  it's  hard 
to  understand  how  to  do  it,  but  there's  a  whole — you  are  a  new 
U.S.  Attorney.  You  are  brand-new.  There's  a  whole  Department  of 
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Justice  that  deals  with  these  things  all  the  time.  And  this  is  really 
what  boggles  my  mind.  You  get  a  case  that,  whether  Mr.  Jackson 
tells  you  or  you  learn  it  from  Coleman  or  whatever,  you  have  to 
know  is  one  of  the  heaviest  cases  involving  some  of  the  most  impor- 
tant people  you  may  ever  deal  with  in  your  career,  potentially,  and 
more  than  most  U.S.  Attorneys  will  ever  deal  with  in  their  career. 

Admittedly,  through  no  fault  of  your  own,  you  are  inexperienced. 
There  is  no  problem  with  that,  but  you  have  to  look  to  people  for 
guidance.  Yet  the  thing  which  would  be  the  most  natural  thing  in 
the  world  in  that  circumstance,  you  pick  up  the  phone  and  you  say, 
you  talk  to  the  Executive  Officer,  Keeney  or  whoever,  you  don't  do. 

Then  what  happens  is  when  Keeney,  who  has  been  around  for 
ages,  says  look,  for  whatever  reason,  I  think  you  ought  to  step 
away  from  this,  you  resist  his  advice.  When  you  sit  down  with  the 
Bureau  and  they  kind  of  say  look,  we  really  think  you  ought  to 
kind  of  step  away  from  this,  you  resist  their  advice.  And  yet  it's 
not  as  if  you  want  to  stay  on  the  case  to  charge  forward  and  make 
the  case  happen.  What  you  want  to  do  is  stay  on  the  case  but  you 
want  to  step  back  from  the  case,  and  frankly,  I  think  maybe,  I'm 
expressing  my  own  uncertainty. 

Can  you  give  me  any  explanation  of  what  is  in  your  mind  in  this 
process  you  are  undergoing  of  wanting  to  be  in  it  but  staying  away 
from  it?  Why  didn't  you  just  listen  to  the  experienced  people  at  the 
Bureau?  Did  you  know  the  FBI  Director  suggested  that  you  recuse 
yourself? 

Ms.  Casey.  I  did  not  know  that  until  my  House  deposition  in 
September  1995.  I've  never  personally  met  the  Director  of  the  FBI. 

But  Mr.  Chertoff,  first  of  all,  Mr.  Keeney  suggested  to  me,  in  that 
third  week  of  September  telephone  call  that  we  had,  I  have  forgot- 
ten the  exact  date,  that  I  should  recuse  from  the  David  Hale  mat- 
ter. We  are  talking  about  the  Small  Business  Administration  fraud 
that  Fletcher  was  prosecuting. 

Mr.  Chertoff.  These  were  all  connected 

Ms.  Casey.  He  suggested  that  I  do  that  because  someone  at  the 
Department  of  Justice  had  received  an  anonymous  telephone  call. 
That  was  the  basis.  These  matters  might  have  been  all  connected, 
but  we  didn't  know  that  at  the  time.  We  didn't  have  that  evidence 
together. 

Mr.  Chertoff.  Didn't  you  say  in  your  opening  statement  that 
you  understood  there  was  a  connection  between  Madison  and  Hale? 
You  just  said  that  in  your  opening  statement  here. 

Ms.  Casey.  I  said  in  my  opening  statement  that  Fletcher  told  me 
in  August  that  his  investigation,  his  further  investigation  of  David 
Hale  could  lead  back  into  Madison,  yes. 

The  Chairman.  And  Jim  Guy  Tucker. 

Ms.  Casey.  But  we  had — when  I  sat  down  with  the  FBI  on  Sep- 
tember 24,  they  did  not  suggest  to  me  that  I  should  recuse.  They 
did  not  raise  that  issue.  I  raised  that  issue.  I  told  them  that  be- 
cause I  wanted  them  to  know  where  I  stood. 

Mr.  Chertoff.  But  then  why  not  do  it? 

Ms.  Casey.  I  might  have  left  the  room  during  that  meeting.  I  do 
not  remember  that  I  did,  but  it  would  have  been  the  right  thing 
to  do,  so  I  hope  that's  what  I  did,  if  they  in  fact  discussed  Crovernor 
Tucker. 
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Mr.  Chertoff.  But  why  not — see,  from  the  time  we  started  this 
last  year,  the  most  extraordinary  thing  is  a  half  recusal,  a  secret 
recusal,  people  who  recused  themselves  kind  of,  but  don't  do  it  pub- 
licly. I  have  to  tell  you  that  during  the  11  years  I  was  at  the  De- 
partment, and  when  I  was  U.S.  Attorney,  it  was  very  clear  what 
a  recusal  was.  You  either  recused  yourself  and  you  did  it  and  that 
was  it,  or  you  didn't  recuse  yourself  and  you  were  in  the  case.  But 
it  wasn't  like,  oh,  I'm  going  to  do  it  maybe  in  a  month,  you  know. 

I  have  nothing  further,  Mr.  Chairman. 

The  Chairman.  Senator,  do  you  have  any  questions? 

Senator  Grams. 

Senator  Sarbanes. 

Senator  Sarbanes.  Ms.  Casey,  Mr.  Moscato,  when  we  took  his 
deposition,  said  she  felt  she  was  brand-new  to  the  job,  she  hadn't 
done  anjrthing  improper  to  date,  or  at  all,  was  handling  it  well.  She 
was  a  new  U.S.  Attorney,  was  there  a  reason  for  her  to  recuse.  At 
the  time  you  didn't — and  of  course  Mr.  Johnson  was  in  effect  coun- 
seling you  that  there  was  not  a  need  to  recuse;  is  that  correct? 

Mr.  Johnson.  Very  much  so,  your  Honor — excuse  me  not  your 
Honor,  Senator.  I  very  much  was  urging  and  advocating  that  she 
not  recuse  at  that  time. 

I  think  the  difference  that  I  am  hearing  here  is  essentially  this. 
The  issue  of  whether  to  recuse  simply  because  a  possibility  has 
been  laid  out  there  that  might  happen  in  the  future  was,  in  my 
view,  premature.  We  never  had  any  information  until  the  referrals 
arrived  in  late  October  1993,  that  could  be  tangibly  looked  at  and 
said  there  is  a  basis  for  recusal.  We  were  talking  only  about  possi- 
bilities. 

The  difference — not  even  the  Independent  Counsel  Act  which  re- 
quires the  Department  to  follow  the  Independent  Counsel  proce- 
dure, says  the  Department  is  supposed  to  leave  as  soon  as  there 
is  an  allegation.  In  fact,  the  Independent  Counsel  Act  imposes  upon 
the  Department  an  obligation  to  do  a  preliminary  assessment.  That 
is  a  standard  that  I  was  using.  That  is  a  standard  I  was  advocating 
that  Paula  use.  That  is  the  process  that  I  felt  was  ongoing. 

Obviously,  given  this  juncture,  with  all  the  criticism  that  Ms. 
Casey  has  taken,  it  would  have  been  far  more  pragmatic  in  the 
middle  of  September  to  say  run,  leave  this  problem  to  somebody 
else.  That  is  not  what  I  felt  we  should  do.  I  felt  that  we  should  at- 
tempt to  get  the  information  to  see  that  an  effective  investigation 
was  done.  And  if,  in  fact,  the  issue  came  up  where  there  was  some- 
thing worth  investigating  that  would  cause  Paula  to  recuse  as  a 
personal  matter,  I  discussed  with  her  the  potential  of  recusing  to 
me  because  I  had  no  basis  to  recuse  on  any  of  these  people  on  any 
of  these  investigations. 

Senator  Sarbanes.  Well,  let  me  ask  you  this  question.  She  didn't 
recuse  and  she  remained  on  the  scene.  Did  she  in  any  way  impede 
or  seek  to  obstruct  any  investigations  that  you  know  about? 

Mr.  Johnson.  No,  Senator.  In  fact  Paula  Casey  gave  me  com- 
pletely free  rein  to  do  what  I  thought  in  my  professional  judgment 
should  be  done  and  not  to  do  what  I  thought  in  my  professional 
judgment  shouldn't  be  done.  She  never  in  any  way  suggested  that 
I  structure  the  investigation  to  take  any  particular  course.  Those 
decisions  were  mine. 
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Senator  Sarbanes.  Mr.  Jackson. 

Mr.  Jackson.  She  didn't  interfere  in  any  way  with  what  I  was 
doing.  So  I  don't  really  think  it  made  any  difference  whether  she 
recused  one  week  or  the  next  week  or  whenever,  and  when  she 
eventually  did.  I  don't  see  any  harm  that  occurred  from,  you  know, 
from  when  that  it  occurred. 

Senator  Sarbanes.  All  right.  Thank  you. 

The  Chairman.  We  have  no  further  questions.  I  want  to  thank 
the  panel. 

We  stand  in  recess  until  Tuesday  morning. 

[Whereupon,  at  5:50  p.m.,  the  hearing  was  adjourned,  to  recon- 
vene at  10  a.m.,  on  Tuesday,  December  5,  1995.] 

[Appendix  supplied  for  the  record  follows:] 
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U.S.  Dopartmcn         .Justice 

Office  of  the  Independent  Counsel 


Little    Rock,    Arkansas 


March    19,     1994 

Randy  Coleman,    Esq. 

Skokos    &    Coleman,    P. A.  ha  nm-rnu  ■ 

suite    3  200  j^^,^«^0«TWCT COURT 

Little   Rock,    Arkansas    72201-3439  ■  iLcO 


425  West  Capital 


lAkimaat  OMTWItt  /^«  fJmtiHtkt 


''^'■n  w.  MiOOnMCX,  ftSK 

Re:  pav;d  I.    Hale      gy,      ^^S 

MWfTCURK  ^  -;2.2  -9''^ 
Dear  Mr.  Coleman:  ^ 

On  the  understandings  specified  below,  the  Office  of 
the  Independent  Counsel  ("this  Office")  will  accept  a  guilty  plea 
from  David  L.  Hale  to  a  criminal  information  charging  him  with 
violations  of  (1)  Title  13,  United  States  Code,  Section  371,  and 
(2)  Title  13,  United  States  Code,  Sections  1341  and  2.   These 
charges  each  carry  a  maximum  sentence  of  five  years' 
imprisonment,  a  maximum  term  of  three  years'  supervised  release, 
a  maximum  fine  of  the  greatest  of  $250,000,  twice  the  gross  gain, 
or  twice  the  gross  loss,  and  a  mandatory  SlOO  special  assessment. 
The  total  maximum  sentence  of  incarceration  on  both  counts  is  10 
years'  imprisonment. 

If  David  L.  Hale  fully  complies  with  the  understandings 
specified  in  this  Agreement,  he  will  not  be  further  prosecuted 
for  any  crimes  related  to  his  participation  in  the  conduct  of  the 
affairs  of  Capital  Management  Services,  Inc.,  Diversified 
Capital,  Inc.,  and  Madison  Guaranty  Savings  and  Loan,  and  any 
other  crimes,  to  the  extent  David  L.  Hale  has  disclosed  such 
criminal  activity  to  this  Office  as  of  the  date  of  this 
Agreement. 

The  understandings  are  that  David  L.  Hale  shall 
truthfully  disclose  all  information  with  respect  to  the 
activities  of  himself  and  others  concerning  all  matters  about 
which  this  Office  inquires  of  him,  shall  cooperate  fully  with 
this  Office,  the  Federal  Bureau  of  Investigation  and  any  other 
law  enforcement  agency  so  designated  by  this  Office,  shall  attend 
all  meetings  at  which  his  presence  is  requested  with  respect  to 
the  matters  about  which  this  Office  inquires  of  him,  and  further, 
shall  truthfully  testify  before  the  grand  jury  and/or  at  any 
trial  or  other  court  proceeding  with  respect  to  any  matters  about 
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with  respect  to  this  matter,  this  Agreement  supersedes 
all  prior,  if  any,  understandings,  promises  and/or  conditions 
between  this  Office  and  David  L.  Hale.   No  additional  promises, 
agreements,  and  conditions  have  been  entered  into  other  than 
those  set  forth  in  this  letter  and  none  will  be  entered  into 
unless  in  writing  and  signed  by  all  parties. 


ROBERT  B.  FISKE, 
IndependentLCounfe^l 


^r 


_Zi^^r<=^^ 


RUSTY  aARDIN 
Associate  Counsel 

DENIS  J.  iJCINERNEY   (/~' 
Associate  Counsel 


AGREED  AND  CONSENTED  TO: 


^ 


a^r: 


^ 


David  Lf  Hale 


1-( 


i-9i 


DATE 


APPROVED: 


Randy  Coleman,  Esq. 
Attorney  for  David  L.  Hale 


iinn^ 


DATE 
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Thcodorr  C  Skokos 

Sandy  Colcmin 
C<rorje  |.  B«qu«nt.  Ir 


The  Law  Firm  ot 

Skokos  &  Coleman 

_^_ A-PTmsuotufATBOMuion 

3:00  rCBYlown- 

OS  W«T  Cjp.tol  Avenue 

Uill«  Rock.  AtkinMi  7;:(nO<39 


T'eicahone 

isoi)ir<-iio7 


VTA  yTVCSiaiLg 

Kr.  Klchael  Johnson 

0.  S.  Post  Office  &  Courrhouaa 

600  Wast  Capital  Avenua 

Little  Roc3c,  AR   72203 

Fax  No.  324-7199 


Re:   David  Hale 


Dear  Michael: 
TTiianX  you 


for  ycur  letter  of 


September  Zjy,  1993.  The 
proceduresv proposed  therein  are  an  eleventh  hcuT'-a'tteapt  to  do  what 
cculd  and  should  have  been  done  several  wee3ts''ago  given  some  proper 
induceaeritvta  Mr.  Hale.  I  previously  •<  nH  ■;  >-,^  f  oH  -^o  ym-T-  r^-f-'-'^n  ^ha^- 
ve  were  willir.g  to  listen  to  reasonable  proposals  other  than 
inaunity  for  some  time,  but  did  not  receive  any  concrete  offers. 
Also,  I  have  previously  indicated  to  Fletcher  some  time  ago  very 
deiinitive  areas  in  vhich  >tr.  Hale  had  knowledge  and  also  reviewed 
ai  list  of  names  involved  as  well.  I  made  i^JjclDvci  that  Mr.  Hale 
was  willing  to  pairticipata  in  undercover  ap^rrations^to  develop 
aidditioiral  information  regarding  same.  This  £s\mucftv  liXe  the 
orperation'sv  in  Xentucicy  conducted  by  federal  authorlties\which  I 
read  abctot  in  the  morning  newspaper.  That  opportxinity^  willXnow  be 
Uost.  We\remai.n  interested  in  plea  negotiations.  l\will\be  in 
touch  with  ^u  ^ater.  \ 


\ 
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10.  Describe  your  involvemenc  in  Madison  Guaranty  v. 

To  Che  best  of  my  knowledge,.!  was  not  involved  in  this 
case.  _     — 

11.  Identify  all  persons  with  specific  knowledge  of 
your  involvemenc  in  chis  maccer. 

Please  see  my  Answer  Co  Quescion  10,  supra. 

12.  Idencify  all  documents  relacing  Co  your 
involvement  in  this  maccer. 

Please  see  my  Answer  co  Quescion  10,  supra. 

13.  Describe  your  involvemenc  wich  Rose's 
representation  of  Madison  before  the  Arkamsas  Securities 
Deparcment  (ASD) ,  including  but  not  limited  to  details  of  work 
you  performed  in  1985  for  Madison  regarding  obcaining  approval 
from  the  ASD  to  issue  preferred  stock. 

In  the  spring  of  1985,  Madison  Guaranty  Savings  &  Loan 

Association  engaged  the  Rose  Law  Firm  to  represent  it  in  an 

actempc  to  secure  permission  for  the  S&L   to  issue  preferred  stock 

and  market  it  through  a  wholly-owned  brokerage  firm.   While  I  was 

the  billing  partner  on  this  matter,  the  great  bulk  of  the  work 

was  done  by  Mr.  Richard  Massey,  who  was  then  an  associate  at  Rose 

and  whose  specialty  was  securities  law.   I  was  not  involved  in 

the  day-to-day  work  on  the  project.   My  knowledge  of  the  events 

concerning  this  representation,  as  set  forth  in  this  Answer,  has 

been  largely  derived  from  a  review  of  the  relevant  documents 

rather  than  my  contemporaneous  involvement  in  the  representation, 

since  Mr.  Hassey  primarily  handled  the  matter. 
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Dare:   Friday,  Augusr  13,  1993   8:21  am 
From:   C31M02  (CAKVER) 
subject:   Assoc  AC'S  Meeting  at  the  RTC 

Larry  — 

Prom  a  sketcy  report  of  th«  Associate  AG's"  meeting  with  RTC 
Professional  Liability  Section  staff  a  few  days  ago,  it  appears 
that  he  got  to  icncm  some  of  those  folks  when  he  was  retained  as 
fee  counsel.   This  Led  to  th«  informal  meeting. 

In  response  to  an  inquiry  from  RTC  staff,  ha  announced  that  a 
Special  Counsal  haa  ha«n  salectad,  but  the  neeeasaory  PBi 
background  investigation  has  not  been  coaplatad.  He  told  the 
RTC  staff,  who  had  urged  that  a  Special  counsel  be  appointed, 
that  the  Special  Counsel  could  be  publicly  naned  in  September. 
(Is  Gerry  Stern  tha  selectee?  If  not,  who  has  been  selected?) 

The  Assoc  AG  mentioned  that  the  President  wsuits  all  judge  slots 
filled  within  a  year.  He  also  mentioned  that  if  the  RTC  should 
receive  demands  for  document  production  from  a  U.S.  Attorney's 
office  which  the  RTC  believes  is  unreasonable,  the  RTC  should 
feel  free  to  let  him  know.  (in  response  to  this  invitation,  one 
of  the  RTC  senior  staffers  told  the  Assoc  AG  that  the  RTC 
believes  that  it  has  an  excellent  relationship  with  the  DOJ. 
The  RTC  staffer  commented  that  only  one  U.S.  Attorney  (the  U.S. 
Attorney  in  Denver)  had  been  difficult  to  deal  with,  but  ha  has 
left  the  USAO. 

The  .\s30C  AG  emphasized  that  the  DOJ  is  interested  In  working 
harmoniously  and  productively  with  the  RTC. 
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.ecuricr  property.  There  .re  no  .dequ«e  .ppr.i..U  or  ocher  review,  of 
co.e..  pocenci*!  ..le..  .nd  fe..xbilicy.  The  review  of  cbe  project  by  the 
examinert  «nd  the  Appraisal  Speci*li«t  di.clo.ed  .ignific.at  problems  with 
the  project.  Baaed  on  market  data  obtained  by  the  Appraiaal  Specialist  a 
value  estimate  for  the  project  is  aignif icantly  below  the  book  value  of  the 
investment  and  results  in  the  loss  noted  above.  There  have  been 
•ignificant  cash  payments  to  the  McDougal-Henley  Croup  which  have  served  to 
increase    the   coats,    inveatment,    and    loss. 

A.        Description   and   Activity 

Land   at    Castle   Cr«nde   was    involved    in   a    series   of   flip,   and    fictitious 

•ale.  by  member*  of  the  McDougal-Henley  Croup.  These  acquisitions  and 
.ales  are  described  more  fully  in  Exhibit  III.  These  transactions  and 
development  expenditures  have  resulted  in  substantial  cash  payment,  to- 
the  McDougal-Henley  Group. 

The  land  which  became  Castle  Grande  was  previously  owned  by  Industrial 
Development  Company  of  Little  Rock  (IDC).  IDC  developed  this  .ite 
located  about  10  miles  south  of  Little  Rock,  Arkansas,  as  an 
industrial  park.  About  1975,  a  water  and  sewage  treatment  system  was 
installed,  but  most  of  the  land  was  left  undeveloped  without  roads  or 
underground  improvements.  Since  1975,  there  have  been  very  few 
industrial  purchases.  In  September  1985,  Madi.on  Financial  signed  a 
work-out  agreement  with  IDC  and  three  banks.  Under  this  agreement 
Madison  Financial  acquired  approximately  1,100  acres  at  Caatle  Grande 
by  repaying  the  Bank's  past-due  loans  of  $1.75  million.  Though  it  has 
not  been  proven,  there  is  some  indication  that  members  of  the 
McDougal-Henley   Group  were   also    involved  an   IDC. 

Since  October  1985,  there  have  been  nin(ii  purchaaes  of  large  parcels. 
Most  were  by  members  of  the  McDougal-Henley  Group,  and  they  were  fully 
financed  by  Madison  Guaranty.  Very  little  coat  of  sales  was 
recognized  and  there  is  no  support  for  the  cost  allocations  or  the 
sales  prices.  Except  for  two  parcels  involving  Seth  Ward  (see  below), 
cost  allocations  are  based  on  a  land  cost  of  51,000  per  acre  which  was 
arbitrarily  assigned  by  James  McOougal.  The  cost  allocations  on  the 
Ward  parcels  also  appear  arbitrary.  In  one  CMut  (Fitzhugh),  a  building 
valued  by  examiners  at  $450,000  and  sold  by  Madison  Financial  for 
$500,000  received  a  cost  of  sale  of  $61,000.  Most  of  the  nine  sales' 
resulted  in  large,  fictitious  profit,  which  have  inflated  net  worth. 
Management  ia  using  arbitrarily  low^cost  allocations  to  generate  high 
profits  on  the  initial  sales  leaving  high  costs  and  large  losses  for 
future   sales    aa    ia   Maple    Creek. 

About  ha-lf  of  the  1,100  acres  was  held  for  approximately  five  months 
by  Seth  Ward,  an  employee  of  Madison  Financial  and  one  of  che 
McDougal-Henley  Croup.  Ward  purchased  the  land  in  the  initial 
acquisition  in  October  1985,  with  full  Madiaon  Guaranty  financing.  In 
February  1986,  he  sold  most  of  the  land  to  Madison  Financial  at  a 
loss.  Madison  Guaranty  paid  this  loss  through  another  loan  to  Ward. 
Madison    Financial    immediately   sold    the    two    parcels    involved    to    Castle 
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Sever  and  Wacer  Corpotacion  (C««cle  Sewer)  and  to  Pulbrighc.  Ward 
■cill  ovna  a  small  parcel  which  aecures  anocher  Madiaoa  Cuaraocy  loan 
and  which  will  be   purchased  by  Madison  Financial. 

Ward  apparently  waceboused  thia  land  co  reduce  Hadiaen  Financial's 
invescaenC  and  Che  accendanc  borrowing  from  Madiaon  Cuarancy.  la  this 
way,  liaicaciona  on  Madison  Guaranty's  invescfflenc  in  its  Service 
.Corporation  are  avoided.  In  fact,  $100,000  of  Ward's  remaining  loan 
on  Castle  Grande  land  appears  to  have  been  diverted  to  Madison 
Financial  through  a  third  party.  By  using  this  circuitous  route, 
additional  Madison  Guaranty  investment  in  Madison  Financial  was 
disguised   as   a  loan  to  Ward. 

Most  of  the  remaining  land  held  by  Madison  Financial  (about  470  acres) 
is  to  be  developed  ss  residential  lota  for  double-wide,  manufactured 
hones.  A  few  of  the  lots  are  about  .8  acres  but  most  average  .4  acres 
and  in  one  phase,  the  average  size  is  .27  acres.  To  date,  $536,000  of 
development   costs  have   been   expended. 

The  following  figures  summarixe  the  activity  since  acquisition.  Of 
the  total  claaaified  loans  at  Castle  Grande  of  $2,983,000,  $2,283,000 
represent  loans  to  members  of  the  McOougal-Benley  Group  (all  but  one 
loan).  Direct  cash  paymenta  Co  group  members  or  affiliated  companies 
(from  loan  proceeds)  include  $223,000  paid  to  Madison  Real  Estate  »b 
sales  eomaissions  and  $460,000  disbursed  directly  to  individual  group 
members.  Of  the  residencial  developmenc  coats  paid  Co  date,  $5  7,000 
(lOZ  of  tocal)  was  paid  Co  various  group  members  or  affiliated 
companies.  Of  Chia  amounc ,  $4A,000  was  paid  to  Madison  Marketing  and 
Designer  Coascruccion  for  advertising.  This  amounc  represenca  89Z  of 
all  advercising  expenses  Co  daCe,  and  ^  Cocal  of  $900,000  has  been 
reserved  for  future  advercising.  Sales  of  Che  large  parcels  in  Castle 
Grande  have  reaulced  in  Che  recognicion  of  $1,451,000  of  ficcicious 
income  Co  Madison  Guaranty  and  Madiaon  Financial,  Chus  inflating  nec 
worth  by  chis  amounc.  Thia  income  was  recognized  despice  Che  fact 
Chac  almoac  all  Che  sales  were  to  affiliated  persons  and  were  fully 
financed  by  Madison  Guaranty.  This  income  generates  bonuses  to  James 
McDougal    and   John  I.athaa  estimated   to  be   approximately   $100,000   each. 

Classification 


The  Cascle  Grande  asaecs   subjecC   Co  elassificacion  are   aa   follows: 
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HAND  DELIVESED 


Poll  O/fict  Bar  i::9       \^ 
Liiile  Rock.  Arkansas  V.'OJ       N^ 

September  16,  1993 


Randy/ Coleman 

Skokos  and  Coleman, 

Zl&O   TCBY  Towej,.'^ 

4  26  West  Capitol  Avenue 

Little  Rock^   Arkansas  72201-3439 

/       / 


Re; 


\ 


David  Hale 


\ 


\ 


/  Dear  Randy: 

/     / 

/     /  This  letter  is  in  response  to  your  letter  of  September',  15 

,'  which  was  hand  delivered  to  my  office.  -,    > 

'     /  .  ',    1 

;   My  recollection  of  our  meeting  on  September  7  is  that  I  told 

yoii  that  I  would  not  consider  granting  immunity  to  your  client  nor 

would  I  consider  filing  only  misdemeanor  charges.   You  made  lit 

clear  to  me  that  one  felony  would  be  as  disastrous  to  your  Iclient 

asi  multiple  felonies.   Therefore,  our  plea  negotiations  are  atan 

\  impasse.  ; 

\  \  I  did  tell  you  that  if  Mr.  .4ala  was  willing  to  offer 
\  substantial  assistance  in  the  prosecuticn  of  ct.^'.er  defendants,  I 
would  consult  with  my  Litigation  Committee  about  requesting  a 
motion  authorizing  a  reduction  in  sentence.  The  motion  to  reduce 
sentence  comes  only  after  a  plea  of  guilty  to  felony  ciiarges.  If 
your  ^client  is  interested  in  cooperating  in  exchange'  for  such  a 
reduction,  he  must  make  himself  available  to  federal  agents  for 
questioning  so  that  we  can  determine  whether  hi^''proffer  merits 
suchxa  motion.  I  will  be  pleased  to  arrange  such  an  interview  at 
your  earliest  convenience.  ^^^''^  ~^ 


The\|act  that  I  am  not  willing  to — entsr  into  any  other 
agreement  with  Mr.  Hale  should  not  be  construed  as  reluctance  on  my 
part  to  prosecute  any  individual  when  the  situation  merits 
prosecution. 

Sincerely, 


PC/s 


K.-.u 


?aula  J.  Casey 

United  States  Attorney 


M 
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reluctance  pf  anyone  locally  to  engage  in  these  matters,  political 
realities  .being  what  they  are. 


/ 


\ 


Wciild  it  not  be  appropr-ia-fee-a-t— this___point  for  your  office  to 
consider  terminati  ng^participation  in  thi's--j,nvestigation  "^and  to 
bring/  in  an  independent  prosecutorial  staf f'^'-^who  are  not  so 
involved  with  ^he  history  of  the  personalities  and  circumstances  of 
this  case?  Such  action  might  serve  your  office  bett~er.  It  would 
ceiTtainly  serve  Mr.  Hale  better  because  I  feel  that  he  is  being 
prejudiced^ by  not  being  afforded  opportunities  that  othe^  targets 
of  a  potential  criminal  prosecution  are  afforded  in  the  process  of 
plea  negotiations.  For  instance,  I  have  offered  an  informal 
proffer' of  Mr.  Hale's  information  for  evaluation  of  its  quality  and 
content,  but  have  received  absolutely  no  interest  in  the  orocessl 

,'     /  "   ■■■    1 

;  It  is  imperative  that  I  hear  from  you  on  this  at  the  earliest 
opporrtunity.  Once  the  promised  indict^ient  occurs  on  September.  21,; 
the  opportunities  for  negotiations  substantially  diminish  in  this 
case; 


Yours  truly. 


Kkndv   Coleman 


INVESTIGATION  OF  WHITEWATER 

DEVELOPMENT  CORPORATION 

AND  RELATED  MATTERS 


TUESDAY,  DECEMBER  5,  1995 

U.S.  Senate, 
Committee  on  Banking,  Housing,  and  Urban  Affairs, 

Special  Committee  to  Investigate  Whitewater 
Development  Corporation  and  Related  Matters, 

Washington,  DC. 

The  Committee  met  at  10  a.m.,  in  room  216  of  the  Hart  Senate 
Office  Building,  Senator  Alfonse  M,  D'Amato  (Chairman  of  the 
Committee)  presiding. 

OPENING  STATEMENT  OF  CHAIRMAN  ALFONSE  M.  D'AMATO 

The  Chairman.  The  Committee  will  come  to  order.  Our  first 
panel,  William  Kennedy.  Is  Mr.  Kennedy  here?  He  is  in  the  back? 

I  understand,  while  we  are  waiting  for  Mr.  Kennedy,  that  our 
Counsels  have  been  in  conference  as  it  relates  to  the  issuance  of 
subpoenas.  We  will  be  requesting  subpoenas  for  Margaret  Wil- 
liams, Robert  Bamett  and  Ingram  P.  Barlow,  and  we  request  their 
appearance  for  tomorrow's  session. 

Mr.  Ben-Veniste.  Mr.  Chairman,  I  don't  believe  we  were  con- 
sulted about  the  idea  of  the  issuance  of  subpoenas.  I  didn't  know 
any  particular  reason  why  subpoenas  would  be  necessary.  I  don't 
know  what  the  schedules  are  for  those  individuals. 

The  Chairman.  I  would  have  hoped  that  the  Majority  and  Minor- 
ity Counsel  would  have  consulted  each  other.  I  understand  you 
were  notified  of  that  yesterday  at  7:30  p.m.,  I  think,  in  a  memo  to 
Richard  Ben-Veniste  from  Michael  Chertoff,  regarding  subpoenas 
for  Williams,  Bamett  and  Barlow,  December  4,  1995:  "After  review- 
ing evidence  obtained  last  week,  the  Chairman  intends  to  ask  the 
Committee  to  vote  on  subpoenas  for  Margaret  Williams,  Robert 
Bamett  and  Ingram  P.  Barlow  at  the  opening  of  the  Committee's 
hearings  on  Tuesday,  December  5,  1995.  Attached  are  copies  of  the 
subpoenas  which  are  returnable  for  9:30  on  Wednesday,  December 
6th."  So  I  will  wait,  obviously  until  Senator  Sarbanes  gets  here,  but 
I  hope  that  we  would  issue  the  subpoenas. 

I  would  also  recommend  that  Counsels  might  advise  the  wit- 
nesses of  our  intent  to  do  this  for  their  own  scheduling  purposes. 
Although  the  three  people  are  here  in  DC,  if  they  have  not  been 
notified,  it  would  be  my  suggestion  that  Majority  and  Minority 
Counsels  and  their  staffs  call  these  people  and  indicate  to  them 
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that  it  is  our  intent  that  they  come  forward  so  that  we  can  address 
certain  questions  that  have  been  raised. 

So  I  will  withhold,  again,  in  terms  of  voting  out  the  subpoenas, 
certainly  until  Senator  Sarbanes  gets  here.  In  the  meantime,  Coun- 
sel and  their  staffs  can  hopefully  begin  to  work  toward  accommo- 
dating this  situation. 

Mr.  Kennedy 

Mr.  Ben-Veniste.  Mr.  Chairman,  to  put  a  final  point  on  that. 

The  Chairman.  Sure. 

Mr.  Ben-Veniste.  The  memo  that  you  have  referred  to  was  faxed 
according  to  the  signature,  the  fax  signature,  at  9:31  last  night  to 
us.  We  really  didn't  have  a  chance  to  consult  about  it,  but  my  only 
point  is  that  these  individuals  hardly  need  subpoenas  to  appear. 

The  Chairman.  If  we  can 

Mr.  Ben-Veniste.  They  can  do  so  voluntarily. 

The  Chairman.  I  will  ask  the  staff  to  contact  the  people  and  if 
they  will  appear  voluntarily,  that's  fine.  If  there's  a  question,  then 
we'll  issue  subpoenas.  If  we  can  arrange  for  that,  that's  fine.  If  not, 
the  subpoenas  will  issue. 

Mr.  Kennedy,  for  the  purposes  of  administering  the  oath,  would 
you  stand,  please. 

Mr.  Kennedy,  do  you  have  a  statement? 

SWORN  TESTIMONY  OF  WILLIAM  KENNEDY 

ATTORNEY,  ROSE  LAW  FIRM 

FORMER  ASSOCIATE  COUNSEL  TO  THE  PRESIDENT 

Mr.  Kennedy.  I  do  not,  Mr.  Chairman. 

The  Chairman.  Then  I  will  turn  to  Senator  Grams. 

OPENING  COMMENTS  OF  SENATOR  ROD  GRAMS 

Senator  Grams.  Good  morning,  Mr.  Kennedy. 

Mr.  Kennedy.  Grood  morning,  Senator. 

Senator  Grams.  Thank  you  for  being  here. 

Mr.  Kennedy,  I  understand  that  you  currently  work  at  the  Rose 
Law  Firm  in  Little  Rock,  Arkansas;  is  that  correct? 

Mr.  Kennedy.  Yes,  sir. 

Senator  Grams.  Until  last  November,  however,  you  served  as  an 
Associate  Counsel  in  the  White  House;  is  that  correct? 

Mr.  Kennedy.  Yes,  sir. 

Senator  Grams.  Where  did  you  work  prior  to  your  tenure  at  the 
White  House? 

Mr.  Kennedy.  At  the  Rose  Law  Firm. 

Senator  Grams.  Where  you  worked  with  Hillary  Clinton,  Webster 
Hubbell,  Vince  Foster,  among  others? 

Mr.  Kennedy.  Yes,  sir. 

Senator  Grams.  Now,  I  would  assume  that  you  would  consider 
yourself  to  be  a  close  friend  of  the  Clintons  as  well? 

Mr.  Kennedy.  Yes,  sir.  That  would  be  accurate. 

Senator  GRAMS.  You  were  a  highly  trusted  aide  in  the  White 
House  during  your  tenure  as  a  member  of  the  White  House  Coun- 
sel's staff? 

Mr.  Kennedy.  I  hope  so.  Senator. 

Senator  Grams.  I  wanted  to  talk  to  you  this  morning  about  a 
phone  call  relating  to  Mr.  Coleman,  Randy  Coleman,  who  was  rep- 
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resenting  Mr.  David  Hale.  On  August  17,  1973,  did  you  receive  a 
phone  call  from  a  gentleman  named  Randy  Coleman? 

Mr.  Kennedy.  Yes,  I  did. 

Senator  Grams.  Could  you  explain  to  us  who  Mr.  Coleman  is? 

Mr.  Kennedy.  At  that  time,  Mr.  Coleman  was  an  attorney  in  pri- 
vate practice  in  Little  Rock. 

Senator  Grams.  Mr.  Coleman  was  calling  you  on  behalf  of  or 
representing 

Mr.  Kennedy.  In  the  course  of  that  conversation,  he  told  me  he 
was  representing  a  guy  by  the  name  of  David  Hale. 

Senator  Grams.  That  is  the  same  David  Hale  who  ran  Capital 
Management  Services? 

Mr.  Kennedy.  Yes,  sir. 

Senator  Simon.  Could  you  pull  that  microphone  a  little  closer  to 
you? 

Mr.  Kennedy.  Is  that  better?  Sorry,  Senator. 

Senator  Grams.  I  understand  you  received  a  message  slip  from 
Mr.  Coleman  that  his  call  was  fairly  urgent  and  that  he  wanted 
you  to  return  his  call  as  quickly  as  possible? 

Mr.  Kennedy.  Yes,  sir.  I  think  that's  right. 

Senator  Grams.  Mr.  Kennedy,  could  you  please  describe  the  sub- 
stance of  the  conversation  that  you  had  with  Mr.  Coleman  on  Au- 
gust 17,  1993? 

Mr.  Kennedy.  It  was  quite  short.  He  indicated  that  he  was  call- 
ing in  reference  to  a  client  that  he  had.  I'm  not  sure  if  he  identified 
Mr.  Hale  in  the  first  conversation  because  I  had  two  conversations 
with  him,  but  he  said  he  had  a  client,  and  I  had  a  client  and  that 
there  was  a  mutuality  of  interest.  He  indicated  that  his  client  was 
the  subject  of  possible  indictment  by  the  Federal  Government  and 
that  he  wanted  to  talk  to  me  about  the  mutual  interests  of  our  cli- 
ents. 

Senator  Grams.  I  have  some  of  your  notes  from  that  phone  con- 
versation and  on  the  first  line,  letter  A,  you  have  underlined  twice 
the  name  David  Hale,  so  I  think  he  must  have  identified — ^you  can 
see  in  your  notes  here. 

Mr.  Kennedy.  He  must  have. 

Senator  Grams.  "SBIC  David  Hale— SBIC."  Now,  he  mentioned, 
as  you  just  said,  that  there  was  common  interest  between  his  cli- 
ent, who  is  Judge  Hale,  and  your  client;  is  that  correct? 

Mr.  Kennedy.  Senator,  I  was  engaged.  Say  it  again,  please. 

Senator  Grams.  You  mentioned  that  in  the  conversation  with  Mr. 
Coleman,  he  told  you  that  there  were  common  interests  between 
his  client,  who  was  David  Hale,  and  your  client;  is  that  correct? 

Mr.  Kennedy.  That's  what  he  said. 

Senator  Grams.  Who  was  your  client?  How  did  you  interpret 
that? 

Mr.  Kennedy.  I  was  working  in  the  White  House  Counsel's  Of- 
fice. I  interpreted  it  to  be  the  President  of  the  United  States. 

Senator  Grams.  So  there's  mutual  interests,  common  interests 
between  his  client.  Judge  Hale,  and  your  client.  President  Clinton? 

Mr.  Kennedy.  That's  what  he  said. 

Senator  Grams.  What  sort  of  common  interest  between  Judge 
Hale  and  President  Clinton  was  he  referring  to  in  that  phone  con- 
versation? 
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Mr.  Kennedy.  He  said  that  David  Hale — ^you  can  see  it  in  my 
notes — that  David  Hale  was  the  Heidi  Fleiss  of  loans,  that  he  was 
a  back-door  lender  to  the  politicians,  and  he  indicated  that  there 
was  involvement  between  the  President  and  Governor  Tucker — the 
President  in  his  capacity  as  Governor  and  Jim  Guy  Tucker  with  re- 
spect to  some  of  the  loans  that  David  Hale  had  made. 

Senator  Grams.  Did  he  mention  the  Heidi  Fleiss  phrase? 

Mr.  Kennedy.  Yes,  he  did. 

Senator  Grams.  What  did  you  interpret  that  to  mean?  What  kind 
of  loans  would  these  have  been  then? 

Mr.  Kennedy.  I  wasn't  sure  what  to  make  of  that  comment.  It 
was  curious  enough  for  me  to  write  it  down,  but  Heidi  Fleiss  was 
much  in  the  news  at  that  point  in  time,  and  I  assume  that  he 
meant  that  he  was  a  promiscuous  lender. 

Senator  Grams.  Did  he  tell  you  that  you  and  he  had  clients  who 
are  developing  a  problem  in  the  Federal  investigation  in  Little 
Rock?  Did  he  mention  that? 

Mr.  Kennedy.  He  didn't  use  those  words.  Senator.  He  said  that 
there  was  a  mutuality  of  interest. 

Senator  Grams.  Just  referring  back,  Mr.  Coleman  testified  before 
this  Committee  last  Friday  and  he  said  that  he  told  you  that  he 
had  clients  and  you  had  a  client  who  are  developing  a  problem  in 
the  Federal  investigation  in  Little  Rock. 

If  you  don't  remember  the  specific  words,  was  that  the  tone  of 
the  comments? 

Mr.  Kennedy.  Senator,  he  did  not  use  those  words,  at  least  to 
the  best  of  my  recollection,  and  what  he  said  was  that  there  was 
a  mutuality  or  commonality  of  interest  between  his  client  and  my 
client. 

Senator  Grams.  Mr.  Kennedy,  along  with  the  name  David  Hale, 
on  the  top  of  your  notes  was  also  the  SBIC.  I  assume  that  this  re- 
ferred to  Capital  Management  Services,  which  was  a  Small  Busi- 
ness Investment  Company,  or  SBIC? 

Mr.  Kennedy.  Senator,  I  don't  know  if  he  mentioned  Capital 
Management  in  the  first  conversation  or  not.  He  clearly  indicated 
that  Judge  Hale  was  running  an  SBIC  in  the  first  conversation. 

Senator  Grams.  Your  notes  referred  twice  to  Governor  Tucker, 
meaning  Arkansas  Governor  Jim  Guy  Tucker,  who  has  been  in- 
dicted by  Special  Prosecutor  Kenneth  Starr.  In  fact,  in  the  middle 
of  the  page  your  notes  read  "President — Governor  Tucker."  Again, 
I'm  assuming  that  "President"  refers  to  President  Clinton. 

What  does  this  mean  by  putting  the  two  together,  "President — 
Governor  Tucker"? 

Mr.  Kennedy.  Again,  Senator,  he  was  saying  that  there  was 
some  commonality  or  mutuality  of  interest  between  his  client  and 
my  client,  the  President,  and  he  mentioned  that  Gk)vernor  Tucker 
and  then-Gk)vemor  Clinton  had  some  involvement  or  there  would 
be  allegations  that  they  had  some  involvement  in  some  of  Hale's 
activities.  He  didn't  go  into  any  details  in  this  first  conversation. 

Senator  Grams.  Would  that  go  back  to  put  substance  to  the  other 
question  or  comment,  did  he  tell  you  that  he  had  clients  and  you 
had  a  client  who  were  developing  a  problem?  Again,  going  back, 
those  two  references  make  sense  if  you  put  them  together. 
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Mr.  Kennedy.  Senator,  I  don't  recall  him  using  the  words  "devel- 
oping a  problem."  Again,  what  he  said  was  there  was  a  mutuality 
or  commonality  of  interest. 

Senator  Grams.  He  didn't  go  on  to  elaborate  what  that  interest 
might  be? 

Mr.  Kennedy.  Not  in  this  conversation,  no. 

Senator  Grams.  Despite  the  fact  that  you  wrote  down  "Heidi 
Fleiss,  loans,"  you  even  felt  that  he  was  talking  about  him  being 
a  promiscuous  lender? 

Mr.  Kennedy.  Senator,  he  said  it.  I  didn't. 

Senator  Grams.  At  the  bottom  of  the  page,  I  believe  your  notes 
read  "asking  for  anything."  That  has  an  asterisk  beside  it.  In  other 
words,  you  wanted  to  highlight  this.  Do  you  know  what  you  were 
referring  to  when  you  wrote  this  down? 

Mr.  Kennedy.  Senator,  I  don't  know  for  sure.  I'm  not  sure 
whether  Mr.  Coleman  said  he  wasn't  asking  for  anything  or  that 
he  was  asking  for  anything.  I  don't  know.  Personally,  I  think  he 
wanted  something  by  calling  me,  but  you  would  have  to  ask  him 
exactly  what  he  wanted. 

Senator  Grams.  You're  just  making  a  mental  note,  rather  than 
maybe  referring  to  something  that  he  had  said  "asking  for  any- 
thing" or  any  hint  or  inference  that  he  was  making? 

Mr.  Kennedy.  Senator,  I  didn't  make  a  mental  note.  I  made  a 
physical  note  because  it's  there  in  front  of  you.  The  short  answer 
is  I  can't  recall  right  now  whether  Randy  said  I'm  not  asking  for 
anj^hing  or  whether  he  was  indeed  asking  for  something. 

Senator  Grams.  You  didn't  write  "not  asking  for  anything." 

Mr.  Kennedy.  I  didn't  write  "not  asking." 

Senator  Grams.  I  didn't  know  if  this  was  something  you  were 
wondering  or  that  he  had  mentioned  that  you  recall. 

Mr.  Kennedy.  I  can't  give  you  more  content  than  that.  Senator. 

Senator  Grams.  What  action  did  you  take  after  you  had  this  con- 
versation with  Mr.  Coleman? 

Mr.  Kennedy.  I  contacted  my  superior,  Bernard  Nussbaum,  then 
Counsel  to  the  President  and  asked  him  if  I  could  come  and  talk 
to  him. 

Senator  Grams.  Could  you  describe  that  conversation  with  Mr. 
Nussbaum? 

Mr.  ICennedy.  It  was  quite  brief.  I  basically  reported — let  me  go 
back  for  a  moment.  Senator.  The  way  I  left  it  with  Mr.  Coleman 
is  that  I  told  him  I  wasn't  sure  I  could  talk  to  him,  but  I  would 
inquire  and  get  back  to  him.  I  then  proceeded  to  do  just  that. 

I  called  the  West  Wing — ^my  office  was  in  the  Old  Executive  Of- 
fice Building — and  asked  if  Bemie  was  there  and  walked  over  to 
see  him. 

Senator  Grams.  In  that  conversation  which  you  just  mentioned 
here,  you  said  you  didn't  know  if  you  should  be  talking  to  Mr.  Cole- 
man about  this.  Were  you  uncomfortable?  Did  you  mention  that  to 
Mr.  Nussbaum,  that  you  were  uncomfortable  talking 

Mr.  Kennedy.  Yes. 

Senator  Grams.  Why  would  you  be  uncomfortable? 

Mr.  Kennedy.  Without  knowing  precisely  what  Mr.  Coleman 
wanted,  it  was  clear  to  me  that  he  had  a  client  with  a  developing 
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criminal  problem,  that  he  was  probably  looking  for  some  sort  of 
White  House  involvement  in  that  and  that  would  be  improper. 

Senator  Grams.  Did  you  feel  he  was  just  asking  for  a  favor, 
maybe,  when  you  wrote  that  in  your  notes,  "asking  for  anything," 
rather  than  being  more  concerned  that  he  was  trying  to  link  some- 
thing between  his  client  and  a  problem  that  could  possibly  face 
your  client? 

Mr.  Kennedy.  Senator,  in  this  first  conversation  we  did  not  get 
very  far  in  terms  of  details  and  specifics,  but  clearly  I  felt  and  still 
feel  that  Mr.  Coleman  was  looking  for  something.  To  the  extent 
that  he  had  a  client  that  had  criminal  difficulties,  if  he  was  want- 
ing involvement  from  the  White  House,  that  would  be  improper. 

Senator  Grams.  Did  Mr.  Nussbaum  encourage  you  to  call  Mr. 
Coleman  back  and  pump  him  for  any  more  information  on  what 
this  call  was  all  about? 

Mr.  Kennedy.  When  I  walked  over  and  talked  to  Mr.  Nussbaum, 
I  related  this  brief  conversation  that  I  had  with  Randy  Coleman. 
I  told  him  that  I  did  not  feel  it  was  proper  for  us  to  continue  to 
discuss  things  with  him,  but  I  didn't  want  to  make  that  decision 
on  my  own.  I  gave  Mr.  Nussbaum  a  brief  recap  of  the  conversation. 
He  agreed  that  it  was  improper,  and  he  wanted  me  to  call  Mr. 
Coleman  back.  We  agreed  in  doing  so,  I  should  try  to  find  out  a 
little  more  about  what  was  going  on,  and  that's  what  I  did. 

Senator  Grams.  But  what  was  the  purpose,  then,  to  call  him 
back?  Were  you  going  to  ask  him  more  questions? 

Mr.  Kennedy.  The  ultimate  purpose  was  to  tell  him  if  he  was  in- 
deed looking  for  assistance  from  the  White  House  with  regard  to 
his  client's  legal  problems,  he  would  be  out  of  luck. 

Senator  Grams.  You  wouldn't  be  able  to  help  him? 

Mr.  Kennedy.  That's  correct. 

Senator  Grams.  You  did  call  Mr.  Coleman  back? 

Mr.  Kennedy.  Yes,  sir. 

Senator  Grams.  That  was  on  August  19th;  is  that  correct? 

Mr.  Kennedy.  I  believe  so,  Senator. 

Senator  Grams.  Was  anyone  else  on  the  line  at  the  time  that  you 
were  talking  to  Mr.  Coleman? 

Mr.  Kennedy.  Yes. 

Senator  Grams.  That  was 

Mr.  Kennedy.  It  was  Ms.  Beth  Nolan.  She  was  a  peer  of  mine. 
She  was  Associate  Counsel  in  the  Office  of  the  Counsel  to  the 
President  and  I  asked  her  to  sit  in  on  the  phone  conversation  with 
me  atid  Mr.  Coleman. 

Senator  Grams.  Why  did  you  want  someone  else  on  the  line  with 
you? 

Mr.  Kennedy.  As  I  said,  I  was  uncomfortable  with  the  thrust  of 
the  initial  conversation,  and  I  wanted  a  witness  or  someone  who 
could  speak  about  my  subsequent  conversation  with  Mr.  Coleman 
other  than  myself. 

Senator  Grams.  You  called  Mr.  Coleman  back  on  August  19th, 
and  I  believe  we  have  your  notes  also  from  that  conversation,  and 
if  we  could  put  that  up  on  the  Elmo  as  well.  It's  dated  at  the  top 
8/19.  It  again  mentions  Mr.  Hale  and  SBIC — "Capital  Management 
Services.  Investigation — 2  weeks  ago.  FBI  seized  records  2W  ago" — 
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2  weeks  ago.  Do  you  have  those  notes  in  front  of  you?  Could  you 
read  the  next  couple  of  lines? 

Mr.  Kennedy.  Where  do  you  want  me  to  start,  Senator? 

Senator  Grams.  Probably  right  after  David  Hale,  SBIC  "notice  of 
investigation,"  I  think  is  the  best  I  can  make  out  from  that  line, 
"the  nature  of 

Mr.  Kennedy.  No,  it's  not  "notice."  I  believe  it's  "nature  of  inves- 
tigation, propriety  of  loans  made  past  few  years.  Informed  that  our 
loan  transactions  relate  to  Madison  Guaranty." 

Senator  Grams.  This  refers  to  what? 

Mr.  Kennedy.  Mr.  Coleman,  I  believe,  told  me  that  he,  Mr.  Cole- 
man, had  been  informed  that  there  were  loan  transactions  either 
engaged  in  by  Mr.  Hale  or  the  SBIC  that  related  to  Madison  Guar- 
anty. 

Senator  Grams.  Then  it  goes  on  to  read  "all  records  liquidation 
of  SBIC  both  names  cropped  up  Whitewater  Development  Corpora- 
tion not  stopping  with  David  Hale."  By  "both  names,"  are  your 
notes  again  referring  to  President  Clinton  and  Governor  Tucker? 

Mr.  Kennedy.  They  could  be  referring  to  President — again,  we're 
talking  about  Governor  Clinton  at  this  point  in  time  or  the  point 
in  time  that  he's  talking  about.  We  could  be  talking  about  that.  We 
could  also  be  talking  about  the  two  names  that  are  down  below. 
South  Loop  and  Castle  Grande,  and  Whitewater.  I  believe  the  ref- 
erence is  to  the  two  individuals. 

Senator  Grams.  This  then  goes  beyond  Mr.  Coleman  calling  to 
ask  for  anything.  He  is  really  calling  to  talk  about  potential  prob- 
lems cropping  up  not  only  for  his  client  but  your  client. 

Mr.  Kennedy.  Clearly. 

Senator  Grams.  A  little  further  down  it  says  "indictment  for  fu- 
ture indictment."  It  then  reads  "took  out  loans  from  SBIC.  SBIC 
salvage  situations  existed  within  Madison." 

What  sort  of  salvage  connection  between  Capital  Management 
Services  and  Madison  Guaranty  do  you  think  Mr.  Coleman  was  re- 
ferring to  at  that  point? 

Mr.  Kennedy.  Senator,  I  think  the  next  line  of  the  notes  is  in- 
structive on  that  point.  It  says  "may  have  parked  bad  loans  with 
David  Hale."  Then  it  says  "knowledge."  What  I  believe  is  that  Mr. 
Coleman  was  telling  me  that  bad  loans  may  have  moved  from 
Madison  into  the  SBIC  that  David  Hale  was  running. 

Senator  Grams.  Who  may  have  parked  these  bad  loans  with 
David  Hale? 

Mr.  Kennedy.  I  don't  believe  he  said. 

Senator  Grams.  He  just  referred  that  bad  loans  may  have  been 
parked? 

Mr.  Kennedy.  Yes,  sir. 

Senator  Grams.  So,  in  other  words,  they  were  moved  from  Madi- 
son Guaranty 

Mr.  Kennedy.  Yes,  sir. 

Senator  Grams,  —to  the  SBIC? 

Let's  move  on  to  the  third  page.  This  is  document  number  7377? 

Mr.  Kennedy.  Yes,  sir. 

Senator  Grams.  Again,  I  know  some  of  these  copies  are  not  very 
good,  Mr.  Kennedy,  but  could  you  read  what  it  says  at  the  top  of 
that  page  for  me,  please? 
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Mr.  Kennedy.  OK.  I'm  starting  at  the  top  of  7377.  It  says  "easy 
source  and  dollar  signs  for  politicians"  and  it  says  "easy  dollars  for 
people." 

Senator  Grams.  That  means? 

Mr.  Kennedy.  Again,  referring  to  David  Hale,  possibly  going 
back  to  the  Heidi  Fleiss  reference.  Senator.  Then  it  says  "David 
Hale  violation  of  18  U.S.C.  371.  Regulatory  fraud.  Regulatory  func- 
tions. 10  year  statute/5  years  on  others."  It  says  "SOL,"  which  I  be- 
lieve refers  to  statute  of  limitations.  Then  it  says  "records,"  it  says 
"meetings  taking  place  between  principals  involved.  1983/84  time- 
frame." Then  it  says  "sole  source  relationship  with  Madison." 

Senator  Grams.  "Sole  source."  Now,  when  it  said  "records  meet- 
ings taking  place  between  principals  involved,"  again,  does  that 
mean  or  refer  to  meetings  between  Judge  Hale,  President  Clinton 
and  Governor  Tucker? 

Mr.  Kennedy.  I  believe  he  said  in  this  conversation  that  David 
Hale  would  make  allegations  that  such  meetings  had  occurred.  I 
don't  know  if  he  was  limiting  this  statement  to  the  two  individuals, 
then-Governor  Clinton  and  Jim  Guy  Tucker,  or  whether  he  was 
talking  about  others  as  well. 

Senator  Grams.  In  his  deposition,  Mr.  Coleman  said  that  you 
asked  if  there  were  any  face-to-face  meetings  that  had  occurred 
with  your  client.  President  Clinton,  and  that  he  said  at  that  time 
yes;  is  that  correct,  that  there  had  been  meetings? 

Mr.  Kennedy.  I  don't  recall  that  conversation.  I  may  very  well 
have  asked  that  question,  yes,  sir. 

Senator  Grams.  Mr.  Coleman  again  testified  to  that  last  Friday 
here  to  the  Committee.  Mr.  Coleman  also  told  this  Committee  on 
Friday  that  he  understood  you  to  mean  face-to-face  meetings  be- 
tween Judge  Hale  and  President  Clinton? 

Mr.  Kennedy.  As  I  say,  I  don't  recall  asking  that  question,  but 
clearly  we  were  talking  about  meetings  that  have  occurred,  so  I 
may  have. 

Senator  Grams.  I  believe  on  page  14  of  your  deposition,  which 
was  dated  November  1,  1995,  you  stated  that  you  and  Mr.  Nuss- 
baum  agreed  that  on  this  second  call  you  and  Mr.  Coleman  would 
not  talk  about  anything  substantive.  Now,  this  is  an  awful  lot  of 
notes  and  a  lot  of  questions.  Would  you  consider  this  a  substantive 
call,  rather  than  a  call  just  to  say  I'm  sorry,  we  can't  help  you? 

Mr.  Kennedy.  First  of  all.  Senator,  I'm  looking  at  page  14  of  my 
deposition  and  I  don't  see  that  statement,  but 

Senator  Grams.  It  would  be  line  number  2.  It's  on  the  right-hand 
column  where  it  says  page  14. 

Mr.  Kennedy.  It's  a  carry-over.  It  says  "well,  I  told  Bemie  that 
I  did  not  feel  comfortable  with  him  and  we  agree."  We  further 
agreed  we  should  try  to  find  out  what  was  going  on  when  I  called 
him  back  to  tell  him  we  were  not  going  to  engage  in  any  sub- 
stantive discussions,  so  that's  what  I  did. 

Senator  Grams.  You  were  not  going  to  engage  in  any 

Mr.  Kennedy.  Substantive  discussions  with  him. 

Senator  Grams.  Would  you  consider  this  phone  conversation, 
though,  substantive? 

Mr.  Kennedy,  No,  sir. 
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Senator  Grams.  Considering  the  notes  and  the  length  of  it  and 
also  having 

Mr.  Kennedy.  Senator,  this  conversation  was  probably  less  than 
3  minutes  long. 

Senator  Grams.  It's  a  lot  of  notes  for  3  minutes. 

Mr.  Kennedy.  I  disagree  with  that,  Senator,  but  it  was  probably 
no  longer  than  3,  4  or  5  minutes  long. 

Senator  Grams.  But,  again,  the  purpose  of  the  call  was  to  tell 
Mr.  Coleman 

Mr.  Kennedy.  There  were  two  purposes  of  the  call,  Senator.  The 
primary  purpose  after  my  conversation  with  Bernie,  where  he  and 
I  were  in  agreement  that  we  would  not  engage  in  any  substantive 
discussions  with  him  about  whatever  it  was  that  he  wanted,  was 
to  try  to  find  out  a  little  bit  more  about  what  he  was  talking  about. 

Senator  Grams.  Did  you  tell  him  that  first  or  did  you  proceed  to 
try  to  ask  for  more  information  before  telling  him  that? 

Mr.  Kennedy.  What  I  did  was,  when  I  called  him  back  the  sec- 
ond time,  I  said  something  along  the  lines  of  I  don't  think  I  can 
talk  to  you.  Randy,  but  I  need  to  know  a  little  bit  more  before  we 
can  make  that  decision. 

Senator  Grams.  Going  back  to  "asking  for  anything,"  did  you  ask 
him  whether  Judge  Hale  was  trying  to  negotiate  anything?  Did  you 
come  out  and  say  is  Judge  Hale  aslang  for  anything  or  are  you  ask- 
ing for  anything? 

Mr.  Kennedy.  I  don't  recall  asking  that  directly.  I  may  have.  I 
mean,  clearly.  Senator,  Randy  Coleman  was  looking  for  something 
when  he  called  me. 

Senator  Grams.  If  the  purpose  of  the  call  was  to  tell  Mr.  Cole- 
man that  you  couldn't  help  him,  why  wasn't  that  or  any  part  of 
that  conversation  listed  anywhere  in  your  notes?  I  see  a  lot  of  very 
interesting  things  in  your  notes,  but  nothing  about  not  being  able 
to  help  Mr.  Coleman. 

Mr.  Kennedy.  Senator,  I  did  not  take  notes  of  what  I  said.  If  you 
look  at  these  notes,  these  are  things  that  he  said. 

Senator  Grams.  But  there  was  no  reference  to  an  answer  or  re- 
sponse from  him  to  that  statement  either.  He  must  have  had  some 
kind  of  a  comment,  saying  jeez,  I  wish  you  could  help  me  or 

Mr.  Kennedy.  Senator,  I  don't  remember  him  saying  that.  I  re- 
member him  basically  saying  well,  OK. 

Senator  Grams.  Now,  according  to  the  notes  taken  by  Ms.  Nolan, 
you  thanked  Mr.  Coleman  for  giving  you  the  heads-up.  Is  that  what 
you  said? 

Mr.  Kennedy.  I  may  have  said  that,  yes,  sir. 

Senator  Grams.  At  the  end  of  the  second  conversation,  did  you 
tell  Mr.  Coleman  that  you  had  to  meet  with  your  clients  and  get 
back  to  him?  Is  this,  maybe,  the  heads-up  reference,  that  thanks 
for  telling  me  this?  Why  would  you  have  to  meet  with  your  clients 
and  why  would  you  have  to  get  back  to  him  if  Mr.  Nussbaum  and 
you  had  already  discussed  that  you  couldn't  help  him  anymore  and 
that  this  was  not  to  go  any  further  than  this  second  call? 

Mr.  Kennedy.  Senator,  I  don't  recall  saying  I  would  get  back  to 
him  in  the  second  phone  call.  I  don't  believe  I  did.  I  also  don't  be- 
lieve I  used  the  word  "clients"  in  the  second  conversation. 
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Senator  Grams.  I  just  wanted  to  make  sure,  but  Mr.  Coleman — 
again,  I'll  go  back  to  this — on  Friday  did  testify  that  you  did  say 
"client,"  but  he  remembered  you  saying  "clients"  as  plural,  and  the 
reason  he  remembered  was  because  he  was  probably  a  little  sur- 
prised at  that.  He  said  on  Friday  at  the  end  of  the  conversation 
when  Kennedy  said  "clients"  that  struck  him  as  unusual.  So  he  re- 
membered very  vividly  that  you  had  said  "clients." 

Mr.  Kennedy.  Again,  Senator,  that's  what  makes  horse  races.  I 
don't  recall  saying  that.  I  don't  recall  saying  I'll  get  back  to  you 
after  the  second  conversation. 

Senator  Grams.  What  action  did  you  take  following  the  second 
call  to  Mr.  Coleman? 

Mr.  Kennedy.  Again,  I  reported  to  Mr.  Nussbaum. 

Senator  Grams.  What  did  Mr.  Nussbaum  do  after  you  reported 
to  him  and  talked  with  him  about  it? 

Mr.  Kennedy.  As  far  as  I  know,  nothing.  I  told  him  in  that  con- 
versation I  did  not  consider  these  allegations  remotely  credible. 

Senator  Grams.  Did  you  tell  the  President  about  the  conversa- 
tion at  all? 

Mr.  Kennedy.  I  did  not. 

Senator  Grams.  Did  you  talk  to  the  First  Lady  about  the  con- 
versation? 

Mr.  Kennedy.  I  did  not. 

Senator  Grams.  Why  not? 

Mr.  Kennedy.  Didn't  see  any  need  to. 

Senator  Grams.  You  didn't  see  any  need  when  you  get  a  call 
from  someone  feeling  that  there  was  a  connection  or  a  growing  con- 
nection between  his  client  and  bad  loans,  easy  loans  to  politicians, 
and  mentioning  numerous  times  your  clients,  referring  to  President 
Clinton  and  also  Governor  Tucker,  you  felt  that  even  if  these  were 
not  credible  leads  or  information,  that  somehow  you  shouldn't  pass 
these  on  to  the  President? 

Mr.  Kennedy.  Senator,  I  didn't  feel  it  was  my  place.  I  didn't  feel 
these  were  credible  allegations.  I  reported  them  to  Mr.  Nussbaum. 
I  didn't  see  the  need  to  go  any  further. 

Senator  Grams.  I  think  we  go  back  to,  again,  referring  to  some 
of  the  opening  questions,  that  you  were  very  close  friends  with  the 
Clintons,  had  worked  with  the  Clintons  for  numbers  of  years? 

Mr.  Kennedy.  Yes,  sir,  and  was  fortunate  to  do  so. 

Senator  Grams.  You  didn't  feel  even  as  a  friend,  besides  profes- 
sional responsibility,  that  you  in  passing  or  in  any  conversation 
later  on  ever  mentioned  to  Mr.  Clinton  or  Mrs.  Clinton  about  these 
conversations  or  worried  about  the  possible  connection  that  this 
could  lead  to  and  apparently  thanked  Mr.  Coleman  for  a  heads-up? 

Mr.  Kennedy.  Senator,  I  repeat,  I  did  not  discuss  this  conversa- 
tion with  the  President  nor  with  the  First  Lady. 

Senator  Grams.  Do  you  know  if  Mr.  Nussbaum  took  this  any  fur- 
ther? 

Mr.  Kennedy.  I  do  not  know.  As  far  as  I  know,  he  did  not,  but 
I  don't  know  that  for  a  fact. 

Senator  Grams.  But,  bottom  line,  you  felt  there  was  nothing  here 
that  bothered  you  and  that  you  should  take  this  and  pass  it  on  to 
your  client  or  the  person  that  you  were  working  for  at  the  time, 
and  that  was  President  Clinton? 
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Mr.  Kennedy.  I  reported  it  to  my  superior,  Mr.  Nussbaum,  Sen- 
ator, and  that  is  as  far  as  I  went  with  it. 

Senator  Grams.  Thank  you,  Mr.  Kennedy.  I  don't  have  any  fur- 
ther questions. 

Mr.  Kennedy.  Thank  you.  Senator. 

Senator  Grams.  I  yield  the  balance  of  my  time  to  Mr.  ChertofF. 

Mr.  Chertoff.  Mr.  Kennedy,  just  to  put  this  in  context,  you 
knew  Mr.  Hale  from  Arkansas;  right? 

Mr.  Kennedy.  I  knew  of  him,  Mr.  Chertoff. 

Mr.  Chertoff.  Never  spoken  to  him? 

Mr.  Kennedy.  I  may  have  met  him  at  a  function  somewhere  but 
did  not  know  him  well,  no,  sir. 

Mr.  Chertoff.  You  took  the  call  from  him;  correct? 

Mr.  Kennedy.  From  Mr.  Hale? 

Mr.  Chertoff.  No,  I'm  sorry,  Mr.  Coleman.  You  took  the  call 
from  Mr.  Coleman? 

Mr.  Kennedy.  Was  the  import  of  your  question  did  I  know  Mr. 
Coleman  or  Mr.  Hale? 

Mr.  Chertoff.  Do  you  know  Mr.  Coleman? 

Mr.  Kennedy.  Yes,  I  do. 

Mr.  Chertoff.  You  took  the  call  from  Mr.  Coleman? 

Mr.  Kennedy.  Yes. 

Mr.  Chertoff.  When  Mr.  Coleman  mentioned  Madison  Guar- 
anty and  Whitewater  in  the  first  call,  you  knew  what  those  ref- 
erences were? 

Mr.  Kennedy.  I  don't  believe  he  mentioned  Whitewater  in  the 
first  call,  Mr.  Chertoff. 

Mr.  Chertoff.  So  your  recollection  is  he  mentioned  Madison  in 
the  first  call? 

Mr.  Kennedy.  I  believe  that's  correct. 

Mr.  Chertoff.  You  knew  what  Madison  was? 

Mr.  Kennedy.  Yes. 

Mr.  Chertoff.  You  had  worked  on  Madison  matters  at  the  Rose 
Law  Firm? 

Mr.  Kennedy.  No,  sir. 

Mr.  Chertoff.  No? 

Mr.  Kennedy.  No. 

Mr.  Chertoff.  Did  you  have  anything  to  do  with  the  stock  offer- 
ing that  was  discussed  and  handled  in  1985  and  1986? 

Mr.  Kennedy.  I  knew  the  work  was  going  on,  Mr.  Chertoff,  but 
I  didn't  have  anything  substantively  to  do  with  it. 

Mr.  Chertoff.  Did  you  attend  conferences  on  it? 

Mr.  Kennedy.  Not  that  I  recall  doing  so,  no,  sir. 

Mr.  Chertoff.  I  would  like  to  ask  that  we  put  on  the  Elmo  a 
bill.  It's  an  invoice,  January  30,  1986,  for  the  legal  services  ren- 
dered through  January  30,  1986  by  H.R.  Clinton — I  think  you  have 
a  copy  before  you — W.  Kennedy,  R.  Massey,  and  R.  Donovan. 

By  the  way,  Mr.  Chairman,  Mr.  Hubbell  had  suggested  last  week 
that  we  might  be  assisted  in  analyzing  the  work  that  various  law- 
yers did  if  we  were  to  consult  the  underlying  bills.  It  turns  out  that 
the  total  universe  of  bills  that  the  Senate  has  received  from  all 
sources,  including  the  Rose  Law  Firm,  are  about  five  invoices,  cov- 
ering only  a  very  few  months  of  the  18-month  period  that  the  Rose 
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Law  Firm  represented  Madison,  so  Mr.  Hubbell's  invitation  to  us 
is  one  we,  unfortunately,  are  not  in  a  position  to  accept. 

Do  you  see  this  bill? 

Mr.  Kennedy.  Which  one,  Mr.  Chertoff? 

Mr.  Chertoff.  It's  the  one  dated  January  30.  It  says  "1 — stock 
offering."  It  has  total  attorneys'  fees  of  $2,300.  I'll  read  you  what 
it  says.  It  says: 

Revise  agreements.  Begin  drafting  of  minutes  and  offering  circular.  Revise  offer- 
ing circular.  Conference  with  J.  Latham  and  D.  Fitzhugh.  Research  Arkansas  secu- 
rities and  FHLS  Department  of  Regulations.  Revise  minutes.  Review  and  revise 
ofTering  materials.  Conferences  with  S.  Hawkins,  B.  Kennedy,  P.  Jones,  S.  Ward, 
H.  Clinton,  J.  Latham  and  D.  Fitzhugh.  Draft  and  revise  letter  to  C.  Handlon. 

Does  that  refresh  your  memory  that  you  had  worked  on  matters 
relating  to  Madison? 

Mr.  Kennedy.  It  does,  Mr.  Chertoff. 

Mr.  Chertoff.  It  does? 

Mr.  Kennedy.  Yes.  I  mean,  I  must  have. 

Mr.  Chertoff.  Let  me  put  up  also  on  the  Elmo  a  memo  to  you 
from  Rick  Massey  dated  September  6,  1985  regarding  "Madison 
Guaranty  offering  of  units  of  limited  partnership  interests."  That's 
also  in  your  package? 

Mr.  Kennedy.  One  second,  Mr.  Chertoff. 

Mr.  Chertoff.  Sure.  We'll  get  that  for  you.  It's  in  the  package 
in  front  of  you? 

Mr.  Kennedy,  Yes,  I'm  familiar  with  it. 

Mr.  Chertoff.  In  addition  to  the  issue  of  getting  permission  to 
offer  stock  to  raise  money  for  Madison,  did  you  also  give  advice  or 
get  involved  in  discussions  concerning  another  plan  Madison  had  to 
raise  money,  which  was  to  issue  limited  partnerships  in  certain 
commercial  property  they  were  going  to  develop? 

Mr.  Kennedy.  Mr.  Chertoff,  I  remember  this  memo,  and  I  have 
seen  it  before,  and  I  remember  this  conversation  with  Mr.  Massey. 
I  do  not  believe  that  I  performed  any  services  on  this  matter,  that 
Rick  had  asked  me  to  be  available  if  need  be  because  I  had  pretty 
good  experience  in  private  placements  at  this  point  in  time,  but  I 
do  not  believe  that  I  performed  any  work  whatsoever  on  this  mat- 
ter, and  I  don't  recall  doing  this  work,  but  I  must  have. 

Mr.  Chertoff.  At  any  rate,  as  of  the  time  that  Mr.  Hale  called 
you  and  mentioned  Madison,  you  certainly  knew  and  understood 
that  the  Rose  Law  Firm,  including  the  First  Lady,  had,  in  fact,  per- 
formed legal  services  for  Madison? 

Mr.  Kennedy.  Yes,  that's  correct. 

Mr.  Chertoff.  You  knew  that  the  President  and  the  First  Lady 
were  well  acquainted  with  Mr.  McDougal;  is  that  also  correct? 

Mr.  Kennedy.  Yes. 

Mr.  Chertoff.  So  this  call  from  Mr.  Coleman  talking  about  Mr. 
Hale  and  loans  to  Mr.  McDougal  and  transactions  with  Madison 
you  had  to  understand  had  some  relationship  to  events  that  you 
had  personal  familiarity  with;  is  that  correct? 

Mr.  Kennedy.  Mr.  Chertoff,  let  me  answer  it  this  way.  I  knew 
about  Madison.  I  knew  about  Whitewater.  I  had  never,  ever  in  any 
capacity  anywhere  from  any  source  ever  heard  of  any  interaction 
with  David  Hale,  nor  do  I  believe  I  knew  at  the  time  of  the  Randy 
Coleman  phone  call  that  he  owned  or  operated,  or  whatever  his  po- 
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sition  was,  a  SBIC,  nor  had  I  ever  heard  from  any  source  anywhere 
of  any  involvement  with  David  Hale  or  his  SBIC  with  either  Madi- 
son or  Whitewater. 

Mr.  Chertoff.  The  point  is,  Mr.  Kennedy,  at  the  time  you  got 
the  first  phone  call,  the  names  of  the  individuals  that  Mr.  Coleman 
was  saying  Mr.  Hale  had  transacted  business  with  were  names  and 
individuals  with  whom  you  were  familiar  from  your  own  legal 
work,  from  your  own  knowledge  of  what  the  Rose  Firm  was  han- 
dling and  from  what  your  knowledge  of  the  Clintons'  circle  of 
friends  was;  am  I  not  correct? 

Mr.  Kennedy.  If  you  state  it  that  way,  yes,  except  for  David  Hale 
and  his  SBIC. 

Mr.  Chertoff.  Now,  I  just  want  to  finish  one  question.  I  see  my 
time  is  up. 

Notwithstanding  the  suggestion  that  there  was  something  that 
made  you  uncomfortable  about  the  call,  you  then  called  back  Mr. 
Coleman  and  engaged  in  a  discussion  in  which  you  asked  him  a  se- 
ries of  questions  including,  among  other  things,  what  was  the  an- 
ticipation of  what  David  Hale  would  be  charged  with,  where  was 
this  going  to  go,  a  conversation  in  which  among  other  names  men- 
tioned were  Whitewater  Development  and  Jim  Guy  Tucker,  names 
with  which  you  were  also  familiar;  am  I  not  correct? 

Mr.  Kennedy.  Yes,  sir. 

Mr.  Chertoff.  Your  testimony  is  that  after  these  two  phone 
calls,  other  than  telling  Mr,  Nussbaum  and  reporting  to  him  what 
you  had  learned,  you  said  and  did  nothing  further  with  this  infor- 
mation? 

Mr.  Kennedy.  I  think  I  testified  in  my  deposition,  as  you  know, 
Mr.  Chertoff,  that  approximately  a  week  or  so  later  I  asked  Webb 
Hubbell  if  he  had  ever  heard  of  any  interaction  with  David  Hale 
and  his  SBIC  in  connection  with  Whitewater,  and  his  answer  was 
no,  he  had  not. 

Mr.  Chertoff.  Why  did  you  ask  Webb  Hubbell? 

Mr.  Kennedy.  Simply  because  he  had  some  familiarity  with  the 
Whitewater  matters. 

Mr,  Chertoff.  How  did  you  know  he  had  a  familiarity  with 
Whitewater? 

Mr.  Kennedy.  From  his  interaction  with  the  campaign  in  1992, 

Mr.  Chertoff.  Mr.  Chairman,  I  know  I  am  out  of  time.  I  will 
pick  this  up. 

The  Chairman.  I'm  going  to  pick  it  up. 

You  said  that  you  didn't  discuss  anything  about  Whitewater  with 
him? 

Mr,  Kennedy.  Mr,  Chairman,  I  didn't  say  that. 

The  Chairman.  When  you  were  talking  to  Mr.  Hale's  counsel — 
what's  his  name? 

Mr.  Kennedy,  Randy  Coleman. 

The  Chairman.  When  you  were  talking  to  Randy  Coleman,  did 
you  have  any  discussion  about  Whitewater? 

Mr,  Kennedy.  In  the  second  conversation,  he  mentioned  White- 
water, Mr.  Chairman,  as  the  notes  indicate. 

The  Chairman.  That's  the  first  time  you  heard  about  that? 

Mr.  Kennedy.  In  the  first  conversation,  I  do  not  recall  Mr.  Cole- 
man mentioning  Whitewater. 
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The  Chairman.  OK.  Senator  Sarbanes. 
Senator  Sarbanes.  Mr.  Simon. 

OPENING  COMMENTS  OF  SENATOR  PAUL  SIMON 

Senator  SiMON.  Yes.  I'll  just  take  2  minutes,  and  I  appreciate 
your  yielding  to  me,  Senator  Sarbanes. 

We're  asking  witnesses  to  recall  minutia  about  phone  conversa- 
tions 2V2  years  ago.  I  hope  no  one  asks  me  about  a  phone  conversa- 
tion I  had  2V2  years  ago  because  I  am  sure  I'm  not  going  to  remem- 
ber all  the  details,  but,  Mr.  Kennedy,  in  your  first  conversation 
with  Mr.  Coleman,  you  mentioned  you  felt  uncomfortable? 

Mr.  Kennedy.  Yes,  sir. 

Senator  SiMON.  That  shows  an  ethical  sensitivity  on  your  part. 
Did  Mr.  Nussbaum  ever  ask  you  to  do  anything  that  was  unethi- 
cal? 

Mr.  Kennedy.  No,  sir. 

Senator  Simon.  Did  President  Clinton  ever  ask  you  to  do  any- 
thing that  was  unethical? 

Mr.  Kennedy.  No,  Senator. 

Senator  SiMON.  Did  Mrs.  Clinton  ever  ask  you  to  do  anything 
that  was  unethical? 

Mr.  Kennedy.  No,  Senator. 

Senator  SiMON.  I  thank  you. 

Senator  Sarbanes.  Mr.  Ben-Veniste. 

Mr.  Ben-Veniste.  Good  morning,  Mr.  Kennedy. 

Mr.  Kennedy.  Good  morning,  Mr.  Ben-Veniste. 

Mr.  Ben-Veniste.  In  testimony  given  in  open  session  before  this 
Committee,  Mr.  Coleman  stated  that  he  had  two  purposes  in  mind 
when  he  called  you.  First,  he  said  he  always  calls  people  who  may 
have  some  involvement  in  cases  that  he's  involved  with  when  he 
first  gets  involved,  and  second,  he  said  he  called  in  the  hope  that 
his  call  would  provoke  some  action  by  the  White  House  that  was 
foolish.  I  trust  he  didn't  make  known  his  purpose  to  you  in  that 
jespect  during  his  telephone  conversations  with  you? 

Mr.  Kennedy.  I  appreciate  Mr.  Coleman's  confidence  in  me,  Mr. 
Ben-Veniste,  but  no,  sir,  he  didn't  tell  me  he  was  wanting  to  make 
me  look  foolish  or  the  WWte  House  look  foolish. 

Mr.  Ben-Veniste.  Indeed,  in  connection  with  the  way  you  re- 
sponded to  Mr.  Coleman's  telephone  calls  to  you,  essentially  you 
didn't  do  anything  with  the  material  that  he  gave  you? 

Mr.  Kennedy.  Other  than  report  to  Mr.  Nussbaum,  no,  sir,  I  did 
not. 

Mr.  Ben-Veniste.  A  question  was  raised,  I  believe,  by  Senator 
Grams  as  to  what  Mr.  Coleman  was  told  by  you  at  the  conclusion 
of  your  second  conversation,  and  I  have  here.  Senator,  Mr.  Cole- 
man's testimony  before  our  Committee  in  deposition.  We  haven't 
gotten  the  transcript  of  the  hearing  yet,  but  at  page  149,  sir,  the 
question  was  asked  of  Mr.  Coleman:  "When  you  talked  to  him  the 
second  time,  did  he" — referring  to  you,  Mr.  Kennedy — "indicate 
that  they  would  have  no  involvement  with  you  or  words  to  that  ef- 
fect?" 

Dropping  down  to  line  16: 

Answer:  I  recall  him  telling  me  that  I  may  c£ill  you  back  and  I  may  not,  and  he 
never  did.  That's  my  memory  of  it. 


917 

Question:  Do  you  recall  him  saying  to  you  he  wasn't  going  to  interact  with  you 
anymore? 

Answer:  No.  What  I  remember  him  saying,  his  last  words  were  'I  may  call  you 
back  and  I  may  not.' 

Indeed,  you  never  did  call  him  back? 

Mr.  KE^fNEDY.  No,  sir,  I  had  no  more  interaction  with  Mr.  Cole- 
man. 

Mr.  Ben-Veniste.  You  never  called  the  Justice  Department  to 
suggest  that  they  do  anything  vis-a-vis  this  phone  call  or  about 
David  Hale? 

Mr.  Kennedy.  That's  correct,  sir. 

Mr.  Ben-Veniste.  Actually,  I  have  no  further  questions  along 
this  line. 

Mr.  Kravitz. 

Mr.  Kravitz.  Thank  you,  Mr.  Ben-Veniste.  Actually,  I  have  just 
one  quick  point. 

Mr.  Kennedy,  I  think  as  the  January  30,  1986  bill  relating  to  the 
stock  offering  was  described  previously,  that  indicates  that  you 
may  have  participated  in  one  or  more  conferences  with  other  law- 
yers relating  to  that  stock  offering,  and  I  know  you've  testified 
yourself  just  a  few  moments  ago  that,  although  you  may  have  par- 
ticipated in  those  conferences,  you  don't  remember  doing  any  work 
on  that  matter.  I  want  to  show  you  another  document  that  I  think 
may  help  shed  some  light  on  that  testimony  of  yours. 

Do  you  have  in  front  of  you  a  two-page  document  entitled  "Recap 
of  fees  for  Madison  Guaranty  Savings  &  Loan"? 

Mr.  Kennedy.  Yes,  I  do,  Mr.  Kravitz. 

Mr.  Kravitz.  If  we  could  put  that  up  on  the  screen.  First  of  all, 
do  you  know  what  this  document  is?  Just  for  the  record,  its  Bates 
numbers  PM&S  02133  and  02134. 

Mr.  Kennedy.  Mr.  Kravitz,  I  saw  some  of  Mr.  Hubbell's  testi- 
mony on  Friday  when  this  document  was  waved  around  and  I 
know  it's  a  recap  of  fees.  I  don't  know  anything  other  than  that. 
This  is  the  first  time  I've  had  a  physical  copy  of  it  in  my  hands. 

Mr.  Kravitz.  Does  it  appear  to  be  a  recap  or  summary  of  the  var- 
ious fees  billed  on  the  Madison  matter  for  different  subjects  within 
the  Madison  matter  by  specific  individual  lawyers  at  the  Rose  Firm 
over  a  period  of  time  from  1983  through  1987? 

Mr.  Kennedy.  Yes,  sir.  That's  what  it  appears  to  be. 

Mr.  Kravitz.  Does  your  name  appear  anywhere  on  this  docu- 
ment? 

Mr.  Kennedy.  One  second,  Mr.  Kravitz. 

No,  sir,  my  name  doesn't  appear  on  that  document. 

Mr.  Kravitz.  Is  that  consistent  with  your  memory  that,  although 
you  may  have  participated  in  one  or  more  conferences,  you  actually 
did  no  work  on  the  stock  offering  matter? 

Mr.  Kennedy.  Mr.  Kravitz,  the  possibility  is  this.  I  was  a  partner 
at  this  point  in  time,  and  someone  may  have  come  and  bounced 
something  off  of  me,  asked  me  a  question,  wanted  to  know  what 
I  thought  about  something.  I  put  no  time  down,  didn't  consider  it 
a  billable  matter.  They  may  have  gone  back  and  said  conference 
with  Bill  Kennedy,  and  then  it  flowed  through  to  the  bills.  As  I  tes- 
tified earlier,  and  this  is  still  my  testimony,  I  performed  no  sub- 
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stantive  legal  work,  sent  no  bills,  had  no  substantive  interaction 
with  Madison  Guaranty  work. 

Mr.  Kravitz.  Thank  you.  I  think  this  document  is  certainly  con- 
sistent with  that  testimony. 

Mr.  Kennedy.  Yes,  sir. 

Mr.  Kravitz.  We  yield  back  the  time. 

The  Chairman.  Senator  Faircloth. 

OPENING  COMMENTS  OF  SENATOR  LAUCH  FAIRCLOTH 

Senator  Faircloth.  Thank  you,  Mr.  Chairman. 

Mr.  Kennedy,  mine  are  somewhat  general  questions.  When  you 
received  the  call  from  Randy  Coleman,  you  sought  Bemie  Nuss- 
baum's  advice  as  to  whether  you  should  talk  to  him  or  not? 

Mr.  Kennedy.  Yes,  sir. 

Senator  Faircloth.  Now,  being  an  experienced  attorney,  did  you 
think  it  was  appropriate  advice  from  Mr.  Nussbaum  for  you  as  a 
Gk)vemment  attorney  to  be  discussing  personal  legal  issues  related 
to  the  President  and  criminal  plea  bargains  in  Arkansas? 

Mr.  Kennedy.  Senator,  I  can  only  answer  the  question  this  way. 
I  didn't  initiate  the  phone  call.  Mr.  Coleman  called  me.  I  was  un- 
comfortable about  the  conversation,  but  we  didn't  get  far  enough  in 
the  first  conversation  to  really  understand  what  Mr.  Coleman  was 
driving  at  so 

Senator  Faircloth.  What  was  your  initial  instinct? 

Mr.  Kennedy.  My  initial  instinct  was  that  he  wanted  something. 

Senator  Faircloth.  You  said  that  the  call  was  not  credible,  but 
within  a  week  of  the  call  you  spoke  with  Webb  Hubbell  about  it. 

Mr.  Kennedy.  I  considered  that  the  allegations  related  to  me  in 
that  phone  call  were  then  and  are  now  not  credible.  As  I  testified 
earlier,  I  had  never,  ever  from  any  source  heard  the  name  David 
Hale  or  Capital  Management  in  connection  with  Madison  Guaranty 
or  the  Whitewater  matters. 

Senator  Faircloth.  Did  it  bother  your  conscience  any  to  speak 
with  the  Justice  Department,  a  high  official  regarding  a  specific 
case,  particularly  where  the  President  was  involved?  Did  that  give 
you  little  pangs? 

Mr.  Kennedy.  Senator,  my  conversation  with  Webb  Hubbell,  I 
would  not  characterize  it  that  way,  the  way  you  characterized  it. 

Senator  Faircloth.  How  would  you  characterize  it? 

Mr,  Kennedy.  I  spoke  with  Webb  Hubbell  almost  daily  on  a  vari- 
ety of  issues,  but  primarily  involving  Justice  Department  appoint- 
ments. In  the  course  of  one  of  those  conversations,  probably  a  week 
after  my  conversation  with  Mr.  Coleman,  I  simply  asked  him  had 
he  ever  heard  the  name  David  Hale  in  connection  with  Whitewater, 
and  he  said  no,  and  that  was  the  sum  and  source  of  it. 

Senator  Faircloth.  All  right.  I'll  move  on. 

According  to  Deborah  Gorham,  Vince  Foster's  personal  secretary, 
she  placed  in  Bemie  Nussbaum's  safe  an  envelope  with  these  spe- 
cific words  on  the  outside:  "For  eyes  only,  not  to  be  opened,  William 
Kennedy."  This  was  discovered  after  Vince  Foster's  death.  Can  you 
tell  us  what  was  in  the  document? 

Mr.  Kennedy.  I  cannot.  Senator. 

Senator  Faircloth.  Why  can't  you? 

Mr.  Kennedy.  I  don't  know. 
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Senator  Faircloth.  You  never  did  get  it? 

Mr.  Kennedy.  No,  sir. 

Senator  Faircloth.  Have  you  had  any  curiosity  since  you've 
heard  about  it  as  to  find  out  who  did  get  it? 

Mr.  Kennedy.  Senator,  you  would  be  asking  me  to  speculate, 
which  I  decline  to  do.  I  don't  know  about  this  document. 

Senator  Faircloth.  What  was  going  on  at  the  White  House? 
What  kind  of  mindset  was  pervading  the  people  there  when  a  docu- 
ment such  as  this,  for  your  eyes  only,  to  be  opened  by  you  and  this 
very  credible  woman,  Deborah  Gorham,  says  she  put  it  in  his  safe 
for  you  and  now,  here  with  all  the  controversy  as  to  Vince  Foster's 
death  and  all  of  the  other  implications,  it  has  disappeared,  magic, 
it's  gone,  you  didn't  see  it,  Nussbaum  didn't  see  it 

Mr.  Kennedy.  Senator,  you're  asking  about  mindsets.  I  can't  ad- 
dress mindsets. 

Senator  Faircloth.  Could  you  address  why,  when  you've  heard 
about  this  since  then,  you  didn't  go  to  Nussbaum  and  find  out  what 
happened  to  it?  Did  you? 

Mr.  Kennedy.  Senator,  I  first  learned  about  some  document  in 
Bemie's  safe  after  I  had  left  the  White  House  Counsel's  Office  and 
was  back  in  Little  Rock.  I  didn't  have  the  ability  to  go  anywhere 
to  get  such  a  document. 

Senator  Faircloth.  Mr.  Chairman,  I  think  it's  incumbent  upon 
us  to  bring  Mr.  Nussbaum  back  to  see  if  he  knows  what  happened 
to  it. 

Mr.  Kennedy,  on  November  5,  1993,  at  about  the  time  that  news 
rep)orts  were  beginning  to  occur  on  the  David  Hale  story  and  after 
the  White  House  was  put  on  notice  about  the  RTC  criminal  refer- 
rals, you  along  with  Bruce  Lindsey,  Bemie  Nussbaum,  Steve  Eng- 
strom  and  others  met  with  David  Kendall  in  Kendall's  office;  is 
that  correct? 

Mr.  Kennedy.  Yes,  sir. 

Senator  Faircloth,  Can  you  tell  me  who  else  was  at  the  meet- 
ing? 

Mr.  Kennedy.  Can  you  go  over  that  list  of  names  again.  Senator? 

Senator  Faircloth.  Lindsey,  Nussbaum,  Engstrom,  Kendall  and 
you. 

Mr.  Kennedy.  I  believe  Neil  Eggleston  was  there  and  Jim  Lyons 
was  there  as  well. 

Senator  Faircloth.  What  was  discussed  at  the  meeting? 

Mr.  Kennedy.  Senator,  I  have  been  instructed  that  the  meeting 
is  covered  by  the  attorney-client  privilege  and  I've  been  instructed 
to  abide  by  that  privilege. 

The  meeting  occurred  in  David  Kendall's  office.  I  believe  it  was 
on  a  Friday.  The  duration  of  the  meeting,  I  believe,  was  maybe  2 
hours,  maybe  a  little  bit  longer.  The  purpose  of  the  meeting  was 
to  impart  information  to  the  Clintons'  personal  lawyers.  I  don't 
think  I  can  go  much  beyond  that.  I've  been  instructed  that  the  con- 
tents of  that  meeting  are  covered  by  the  attorney-client  privilege. 

Senator  Faircloth.  You  were  there  to  impart  information  to  the 
President's  personal  counsel.  Is  that  what  you  said? 

Mr.  Kennedy.  That  was  the  purpose  of  the  meeting.  Senator. 

Senator  Faircloth.  Who  told  you  to  take  privilege? 
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Mr.  Kennedy.  The  instructions,  I  believe,  have  come  from  the 
White  House  and  Mr.  Kendall,  the  Clintons'  personal  lawyer. 

Senator  Faircloth.  You  were  having  these  pangs  of  conscience 
a  while  ago — do  you  think  that  you  as  a  Government  attorney 
should  be  attending  meetings  with  the  President's  private  attorney 
on  Government  time  and  then  claim  privilege  for  it? 

Mr.  Kennedy.  Sir,  the  privilege  belongs  to  the  client.  I  take  my 
ethical  responsibilities  as  seriously  as  anyone  else  I  know.  I  am 
not 

Senator  Faircloth.  Who  was  the  client  here? 

Mr.  Kennedy.  We  were  there  to  impart  information  to  the  Clin- 
tons' personal  lawyers. 

Senator  Faircloth.  Who  would  be  your  client? 

Mr.  Kennedy.  I  was  not  at  that  meeting  representing  anyone. 

Senator  Faircloth.  You  are  taking  privilege  on  the  part  of  your 
client,  so  who  is  the  client  you're  taking  the  privilege  on? 

Mr.  Kennedy.  Senator,  I  am  not  asserting  the  privilege.  I  have 
been  instructed  that  this  meeting  is  covered  by  the  attorney-client 
privilege.  That  privilege  imparts  to  the  Clintons,  I  believe,  and 
until  I  am  instructed  that  it's  been  waived,  I  am  not  entitled  to  dis- 
cuss the  substance  of  that  meeting. 

Senator  Faircloth.  Who  is  Steve  Engstrom? 

Mr.  I^NNEDY.  Steve  Engstrom  is  a  lawyer  in  private  practice  in 
Little  Rock. 

Senator  Faircloth.  What  was  the  purpose  of  him  being  at  the 
meeting? 

Mr.  Kennedy.  He  was  there  as  the  Clintons'  counsel,  I  believe. 

Senator  Faircloth.  Did  Mr.  Foster,  Vince  Foster,  ever  tell  you 
he  was  working  on  personal  legal  matters  for  the  Clintons? 

Mr.  Kennedy.  The  short  answer  would  be  yes,  I  knew  he  was 
working,  for  example,  on  the  formation  of  a  blind  trust  and  that 
has  both  public  and  personal  implications. 

Senator  Faircloth.  Did  he  ever  say  to  you  that  some  of  the 
things  he  was  working  on  was  troubling  him,  giving  him  a  prob- 
lem? 

Mr.  Kennedy.  No,  sir. 

Senator  Faircloth.  Mr.  Chairman,  I  have  no  further  questions 
here,  but  I  think  the  fact  that  this  envelope  specifically  was  noted 
to  Mr.  Kennedy,  that  it  has  flat  disappeared  and  that  Ms.  Gorham 
remembers  distinctly  putting  it  in  Mr.  Nussbaum's  safe  is  reason 
enough  that  Mr.  Nussbaum  ought  to  come  back  and  tell  us  what 
happened  to  it. 

The  Chairman.  I  will  entertain  ascertaining  what,  if  anything, 
took  place  with  that  envelope  and  we'll  ask  staff  to  review  all  of 
the  testimony  to  see  if  we  can  find  it. 

Mr.  Kennedy,  do  you  have  any  knowledge  of  this?  Are  you  aware 
that  there  was  any  kind  of  communication  addressed  to  you? 

Mr.  Kennedy.  Mr.  Chairman,  I  have  never  seen  the  interior  of 
the  safe  in  the  Counsel's  Of!ice.  I  don't  know  what  was  in  it.  I  did 
not  know  until  Ms.  Gorham's  testimony  that  such  an  envelope  was 
in  that  safe.  I'm  sorry,  I  cannot  shed  any  light  on  this.  I  don't  know 
what  it  was.  I  don't  know  what  its  purpose  was.  I  don't  know  what 
happened  to  it. 

The  Chairman.  Mr.  ChertofF. 
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Mr.  Chertoff.  In  the  moment  that's  remaining,  Mr.  Kennedy,  I 
want  to  just  nail  down  something  regarding  this  meeting  of  Novem- 
ber 5th  before  we  get  back  into  the  discussions  with  Mr.  Coleman. 

Who  asked  you  to  go  to  the  meeting? 

Mr.  Kennedy.  Mr.  Nussbaum. 

Mr.  Chertoff.  Your  testimony  to  Senator  Faircloth  was  that  you 
were  not  there  representing  somebody;  correct? 

Mr.  Kennedy.  I  was  there  to  impart  information  to  the  Clintons' 
personal  lawyers. 

Mr.  Chertoff.  You  were  not  there  representing  somebody;  cor- 
rect? You  just  said  that. 

Mr.  Kennedy.  I  was  there  to  impart  information  to  the  Clintons' 
personal  lawyers. 

Mr.  Chertoff.  I  am  going  to  ask  you  again  because  I  am  enti- 
tled to  an  answer  to  the  question  I  put  to  you.  You  were  not  there 
acting  as  someone's  legal  representative;  correct? 

Mr.  Kennedy.  Mr.  Chertoff,  I  think  that's  accurate. 

Mr.  Chertoff.  Now,  you  were  not  the  client;  correct? 

Mr.  Kennedy.  No. 

Mr.  Chertoff.  So  you  were  there  as  a  witness,  in  effect,  or 
someone  with  information? 

Mr.  Kennedy.  I  was  there  as  someone  with  information,  yes,  sir. 

Mr.  Chertoff.  Did  that  include  the  information  you  had  ob- 
tained from  Mr.  Coleman  in  your  discussions  with  him  in  August? 

Mr.  Kennedy.  I  cannot  testify,  Mr.  Chertoff,  about  the  contents 
of  that  meeting.  It's  covered  by  the  attorney-client  privilege. 

The  Chairman.  He  didn't  ask  you  to  testify  about  the  contents. 
What  he  asked  you  was  whether  you  were  there  in  an  official  ca- 
pacity representing  somebody.  You  said  you  were  not.  Then  Mr. 
Chertoff  asked  you  whether  you  imparted  information  that  you  re- 
ceived from  Mr.  Hale's  lawyer.  Now,  that  certainly  doesn't  lie  with- 
in the  attorney-client  privilege,  and  I'm  going  to  ask  you  to  answer 
the  question. 

Senator  Sarbanes.  Mr.  Chairman,  can  I  be  heard? 

Mr.  Kennedy.  Mr.  Chairman,  I've  got  to  decline  to  answer  that 
question.  I  interpret  that  question  as  Mr.  Chertoff  asking  me  what 
transpired  at  that  meeting. 

The  Chairman.  No,  he's  not  asking  you  that. 

Mr.  Chertoff.  Let  me  reformulate  it.  We  will  eliminate  any  po- 
tential problem  with  this. 

Mr.  Kennedy,  as  of  the  time  you  walked  into  the  meeting;  before 
you  said  a  word,  as  of  the  time  you  walked  into  the  meeting,  what 
was  the  information  you  had  in  your  head  that  was  relevant  to 
Whitewater  or  any  other  personal  matter  of  the  President  of  the 
United  States  relating  to  Whitewater  or  David  Hale  or  Madison 
Guaranty? 

Mr.  Kennedy.  What  was  in  my  head  related  to  legal  services  I 
had  performed  for  the  Clintons  in  1991. 

Mr.  Chertoff.  Back  in  the  campaign? 

Mr.  Kennedy.  No,  sir.  In  advance  of  the  campaign. 

Mr.  Chertoff.  This  was  legal  services  you  performed  as  the 
Clintons'  lawyer  in  connection  with  what  matter? 

Mr.  Kennedy.  In  connection  with  the  Whitewater  real  estate  de- 
velopment. 


922 

Mr.  Chertoff.  I  think  at  this  point  my  time  is  up.  We'll  pick 
this  up. 
The  Chairman.  Senator  Sarbanes. 

OPENING  COMMENTS  OF  SENATOR  PAUL  S.  SARBANES 

Senator  Sarbanes.  Mr.  Chairman,  I  understand  that  Ms.  Sher- 
burne has  communicated  with  Michael  Chertoff  about  seeking  a 
meeting  which,  I  gather,  is  the  second  time  that  this  has  been  done 
with  Mr.  Kendall  and  herself,  to  discuss  these  questions  with  re- 
spect to  representation  of  the  Clintons  by  their  private  counsel  as 
it  pertains  to  the  November  5th  meeting.  Am  I  correct  on  that 
score? 

Mr.  Chertoff.  Senator,  what  we  have,  I  guess,  in  terms  of  this 
letter,  is  a  series  of  letters  back  and  forth  in  which  we  indicated 
an  interest  in  obtaining  the  facts  of  what  occurred  at  the  meeting, 
as  well  as  a  memorandum  that  apparently  memorializes  it,  based 
in  part  upon  a  public  statement  made  by  one  of  Ms.  Sherburne's 
associate  counsel  in  both  AP  and  the  New  York  Post  that  to  some 
degree  discusses  the  subject  matter  of  the  meeting  and  also  indi- 
cates— this  is  from  the  New  York  Post — that  the  White  House  was 
prepared  to  answer  specific  questions  about  what  was  discussed  at 
this  session. 

I  had  written  to  Ms.  Sherburne  suggesting  that  this  seemed  to 
me  to  be  a  waiver  of  the  privilege.  She  wrote  back  asking  to  meet. 
I  think  at  this  point  where  we  stand  is  I  have  not  sought  to  ask 
questions  of  Mr.  Kennedy  that  would  get  into  the  actual  commu- 
nications in  the  meeting,  but  as  I  think  even  Ms.  Sherburne  would 
agree,  and  it's  made  clear  in  her  letter,  we  are  probing  the  founda- 
tion, the  foundational  questions  about  who  sent  Mr.  Kennedy  there, 
in  what  role  was  he  there,  who  else  was  there,  that  are  necessary 
in  order  to  know  whether  there  can  even  be  a  valid  attorney-client 
privilege  here. 

Senator  Sarbanes.  I  guess  the  point  I'm  interested  in  finding 
out,  since  the  letter  states  that  there  was  an  earlier  letter  of  No- 
vember 29th,  this  is  Ms.  Sherburne's  letter,  urging  that  we  meet, 
meaning  you  and  she  and,  I  take  it,  Kendall,  and  she  says  "as  the 
Chairman  suggested  during  the  questioning  of  Mr.  Lindsey,  to  ex- 
plain the  claims  of  privilege  related  to  this  meeting." 

Then  she  goes  on  in  the  next  paragraph: 

The  White  House  remains  willing  to  continue  working  with  you,  as  we  have 
throughout  the  Committee's  investigation,  to  ensure  the  Committee's  appropriate 
access  to  information.  As  I  indicated  earlier,  because  this  particular  meeting  in- 
volves the  representation  of  the  Clintons  by  their  private  counsel,  and  certain  of  the 
claims  of  privilege  relate  to  that  representation,  it  is  necessary  to  include  Mr.  Ken- 
dall in  any  discussion  about  the  November  5  meeting. 

I  was  wondering,  since  she  goes  on  to  say  that  she  and  Kendall 
are  prepared  to  discuss  these  matters  as  soon  as  they  can  schedule 
a  meeting,  whether  such  a  meeting  is  going  to  be  held?  It  would 
seem  to  me  that  it  would  make  sense. 

Mr.  Chertoff.  Senator,  I  certainly  hope  so.  I  think  it  will  be  of 
great  assistance  to  get  information  such  as  that  Mr.  Kennedy  just 
gave  us.  For  one  thing,  it's  highly  pertinent  that  Mr.  Kennedy  ac- 
knowledges his  presence  there  was  not  as  a  lawyer  representing 
someone  or  as  a  client,  but  someone 
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Senator  Sarbanes.  Of  course,  he  has  just  said  that  when  he 
went  into  the  room,  the  thing  that  was  in  his  mind  in  terms  of  in- 
formation to  be  imparted  at  the  meeting  was  his  representation  of 
the  CUntons  in  1991.  I  think  that  was  in  response  to  your  question, 
so 

Mr.  Kennedy.  I  was  there- 


Senator  Sarbanes.  I  take  it,  though,  while  he  was  not,  I  guess, 
their  lawyer  when  he  walked  into  the  room,  so  to  speak,  as  Kendall 
was  their  lawyer,  he  was  going,  as  it  were,  to  impart  information, 
at  least  he  thought,  I  take  it  from  his  answer — I  will  ask  him  a 
question. 

When  you  went  in,  I  take  it,  as  you  said  before,  in  your  own 
mind,  you  thought  you  were  going  in  to  impart  information  from 
when  you  represented  the  Clintons  as  a  lawyer? 

Mr.  Kennedy.  That  is  correct.  I  was  there  to  impart  information 
that  I  had  learned  while  performing,  acting  as  the  Clintons'  counsel 
in  1991. 

Senator  Sarbanes.  I  would  just  say,  I  think  it  would  probably  be 
helpful,  we  went  through  this  with  Lindsey  and  now  we're  going 
through  it  with  Kennedy.  It  would  seem  to  me  helpful  if  Counsel, 
Mr.  Chairman,  if  Mr.  Chertoff  and  Mr.  Ben-Veniste  had  this  meet- 
ing with  Ms.  Sherburne  and  Mr.  Kendall  that  was  requested. 

The  Chairman.  I  will  ask  Counsel  to  see  if  they  can't  arrange 
that  with  the  White  House. 

Mr.  Ben-Veniste.  We  will  try  to  do  that  immediately  following 
the  hearing  today. 

The  Chairman.  We  will  ask  at  the  recess.  Counsel  can  contact 
Ms.  Sherburne  to  set  up  a  meeting.  Mr.  Ben-Veniste,  do  you  have 
anj^hing  further? 

Mr.  Ben-Veniste.  Yes.  I  think  it  may  be  helpful,  Mr.  Chairman, 
to  perhaps  put  into  context  what  Senator  Faircloth  had  raised 
about  Vincent  Foster's  office,  at  least  from  the  standpoint  of  Debo- 
rah Grorham's  testimony  which  she  gave  in  June  1995,  and  I  would 
read  starting  on  page  69  of  her  deposition: 

Question:  To  the  best  of  your  knowledge,  did  Mr.  Foster  keep  anything  else  in  that 
safe? 
Answer:  1  don't  know  that. 

This  is  referring  to  the  safe  in  Mr.  Nussbaum's  office;  is  that  cor- 
rect? 

Mr.  Kennedy.  As  far  as  I  know,  Mr.  Ben-Veniste. 

Mr.  Ben-Veniste,  Did  you  know  whether  Mr.  Foster  had  his  own 
safe  in  his  office? 

Mr.  Kennedy.  As  far  as  I  know,  he  did  not.  There  was  no  safe 
in  the  Deputy  Counsel's  Office. 

Mr.  Ben-Veniste.  That's  my  recollection  as  well. 

Mr.  Kennedy.  Yes,  sir. 

Mr.  Ben-Veniste.  Continuing  with  Ms.  Gorham's  testimony: 

Answer:  I  don't  know  that.  If  two  particular  envelopes  were  once  in  his  possession, 
thus,  they  were  his,  but  those  are  the  only  two  things  that  he  gave  to  me  that  I 
placed  on  his  behalf 

Question:  The  two  envelopes,  do  you  recall  the  topic?  Were  they  sealed  envelopes? 

Answer:  I  don't  know.  I  never  looked  to  see  if  they  were  sealed  or  not. 

Question:  Were  they — going  back  to  our  discussion  earlier  this  morning,  were  they 
big  or  little  envelopes? 

Answer:  They  were  8y2-by-ll-sized  gold  envelopes. 
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Question:  And  I  take  it  you  don't  know  what  was  in  them? 

Answer:  I  do  not. 

Question:  Do  you  know  whether  or  not  there  was  anything  in  them?  Did  they  feel 
heavy? 

Answer:  I  should  clarify.  There  was  writing  on  the  outside  of  the  envelopes  which 
led  me  to  believe  that  what  was  contained  inside. 

Question:  What  do  you  recall  about  the  writing  on  the  outside?  What  did  it  say? 

Answer:  One  said  'for  eyes  only,'  and  it  said  'for  eyes  only,  not  to  be  opened'  and 
then  it  said  'William  Kennedy*  on  one  envelope. 

Question:  You've  been  describing  one  envelope  that  said  'for  eyes  only,  not  to  be 
opened,  William  Kennedy^ 

Answer:  That's  correct. 

Question:  Do  you  know  anjrthing  else  about  that  envelope? 

Answer:  No,  sir. 

Question:  Were  there  any  markings  or  writing  on  the  second  envelope? 

Answer:  It  said  'Janet  Reno.' 

Question:  Anything  else? 

Answer:  No,  sir. 

Question:  I  take  it  you  don't  know  anything  about  the  contents  of  either  of  those 
envelopes? 

Answer:  No,  sir. 

Question:  So  the  two  1-inch  ring  binders  I  beUeve  you  described  came  from  the 
National  Security  Agency,  and  these  two  other  envelopes.  Anything  else  that  you're 
aware  of  of  Mr.  Foster's  that  was  in  Mr.  Nussbaum's  safe? 

Answer:  No,  sir. 

Question:  When  do  you  think  you  placed  the  two  8V2-by- 11-inch  envelopes  that 
you  just  described  in  Mr.  Nussbaum's  safe?  Can  you  place  that  in  time? 

Answer:  I  did  not  place  them  in  there. 

Question:  I'm  sorry.  I  misunderstood  you.  You  didn't  put  those  in  there? 

Answer:  No,  sir. 

Question:  Who  did? 

Answer:  I  have  no  idea. 

Question:  What  makes  you  think  they  were  at  one  time  in  Mr.  Foster's  posses- 
sion? 

Answer:  I  did  not  say  they  were  in  Mr.  Foster's  possession.  It  was  those  two  bind- 
ers that  he  handed  to  me.  I'm  sorry.  I  thought  you  asked  me  what  else  was  remain- 
ing in  the  safe. 

Question:  Maybe  I  did,  but  lef  s  be  clear.  The  only  thing  that  Mr.  Foster  gave  you 
to  place  in  the  safe  were  the  two  binders;  is  that  correct? 

Answer:  Yes. 

Question:  And  in  placing  those  in  the  safe  you  saw  these  other  two  envelopes? 

Answer:  That's  correct. 

Question:  And  you  don't  know  whether  those  envelopes  were  ever  in  Mr.  Foster's 
possession? 

Answer:  1  have  no  knowledge. 

So,  in  summary,  without  going  further  into  this  deposition,  it  ap- 
peared to  me  that  at  the  time  of  Ms.  Grorham's  testimony,  it  was 
at  least  unclear  whether  these  two  envelopes  were  in  Mr.  Nuss- 
baum's safe  at  the  time  of  Mr.  Foster's  death.  I  don't  think  that 
was  ever  established.  We  can  look  for  Mr.  Nussbaum's  testimony. 
I  don't  have  a  specific  recollection  about  whether  he  was  questioned 
on  that  subject,  Mr.  Chairman,  but  this  was  all  brought  out  in 
June. 

The  Chairman.  Senator  Hatch. 

OPENING  COMMENTS  OF  SENATOR  ORRIN  G.  HATCH 

Senator  Hatch.  Thank  you,  Mr.  Chairman. 

Good  morning,  Mr.  Kennedy. 

Mr.  Kennedy.  Senator,  good  to  see  you  again. 

Senator  Hatch.  We  appreciate  your  willingness  to  come  before 
the  Committee  today.  Thus  far,  it  seems  we  have  uncovered  more 
questions  during  these  proceedings  than  answers,  and  I  would  hope 
you  can  shed  some  light  on  some  of  these  matters. 
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In  your  capacity  as  the  former  Associate  White  House  Counsel, 
I  want  to  ask  you  some  questions  about  your  assertion  of  attomey- 
cHent  privilege  in  refusing  to  answer  this  Committee's  questions  on 
some  matters.  As  it  is  generally  defined,  the  attorney-client  privi- 
lege only  protects  communications  between  a  client  and  his  attor- 
ney made  in  anticipation  of  litigation.  The  privilege  can  be  asserted 
only  by  the  client  or  on  behalf  of  the  client.  Now,  wouldn't  you 
agree  that  a  discussion  can  be  deemed  to  be  protected  by  the  attor- 
ney-client privilege  only  if  it  meets  those  requirements? 

Mr.  Kennedy.  Senator,  I  think  that  is  a  pretty  good  statement 
of  the  common  law  surrounding  attorney-client  privilege.  I  don't 
necessarily  know  if  it's  totally  comprehensive.  It  is  a  pretty  com- 
plicated area. 

Senator  HATCH.  It  is.  Wouldn't  you  agree  that  a  client  can  lose 
the  privilege  either  by  intentionally  waiving  it  or  by  disclosing  the 
communication  to  a  third  party?  Now,  that's  pretty  standard  law. 

Mr.  Kennedy.  As  far  as  saying  it's  standard  law,  yes,  sir,  that's 
correct. 

Senator  Hatch.  With  this  in  mind,  let  me  examine  with  you  the 
Whitewater  discussions  that  you've  chosen  not  to  disclose  based  on 
the  claim  of  attorney-client  privilege.  While  serving  as  Associate 
White  House  Counsel,  you  attended  a  meeting  on  November  5, 
1993  to  discuss  Whitewater,  among  other  things,  but  at  least 
Whitewater;  is  that  correct? 

Mr.  Kennedy.  Yes,  sir. 

Senator  Hatch.  I  understand  that  Bernie  Nussbaum,  Bruce 
Lindsey,  David  Kendall,  Neil  Eggleston,  and  Steve  Engstrom  were 
at  that  meeting;  is  that  right? 

Mr.  Kennedy.  Yes,  sir.  That's  correct. 

Senator  Hatch.  They're  all  lawyers;  right? 

Mr.  Kennedy.  Yes,  sir. 

Senator  HATCH.  Was  the  President  at  the  meeting? 

Mr.  Kennedy.  No,  sir. 

Senator  Hatch.  Was  anyone  else  in  attendance  at  that  meeting? 

Mr.  Kennedy.  I  don't  believe  so.  Senator. 

Senator  Sarbanes.  Wait  a  second.  When  you  responded  to  Sen- 
ator Faircloth,  you  added  another  name.  I  don't  want  you  to  give 
an  inconsistent  statement  here  now. 

Senator  Hatch.  The  names  I  mentioned  were  Bernie  Nussbaum, 
Bruce  Lindsey,  David  Kendall,  Neil  Eggleston,  Steve  Engstrom, 
and  yourself.  Was  there  anybody  else? 

Mr.  Kennedy.  Jim  Lyons  was  there.  Senator.  I  apologize,  Sen- 
ator. I  gave  Mr.  Eggleston's  name,  but  Jim  Lyons  was  there  also. 

Senator  Hatch.  In  other  words,  everybody  there  happened  to  be 
a  lawyer? 

Mr.  Kennedy.  Yes,  sir. 

Senator  Hatch.  Including  Lyons? 

Mr.  Kennedy.  Yes,  sir. 

Senator  Hatch.  Who  among  the  lawyers  present  were  Govern- 
ment lawyers  whose  job  it  was  to  represent  the  Office  of  the  Presi- 
dent and  the  United  States  Government? 

Mr.  Kennedy.  Persons  employed  by  the  Government  at  that 
meeting  were  myself,  Mr.  Nussbaum  and  Mr.  Lindsey. 

Senator  Hatch.  OK.  Which  of  the  lawyers  were  private  lawyers? 
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Mr.  Kennedy.  Mr.  Eggleston  as  well,  Fm  sorry. 

Senator  Hatch.  Were  the  others  lawyers  who  represented  the 
President  in  a  personal  capacity? 

Mr.  Kennedy.  Yes,  sir.  Mr.  Lyons,  Mr.  Kendall,  Mr.  Engstrom. 

Senator  Hatch.  Since  the  privilege  can  only  be  asserted  by  the 
client,  are  you  now  declaring  to  the  Committee  that  President  Clin- 
ton has  instructed  his  representatives  who  instructed  you,  to  assert 
attorney-client  privilege  over  the  meetings  and  discussions  that 
were  held  on  November  5,  1993? 

Mr.  Kennedy.  Senator,  I  have  been  instructed  that  that  meeting 
is  covered  by  the  attorney-client  privilege,  yes. 

Senator  Hatch.  By  people  at  the  White  House? 

Mr.  Kennedy.  And  by  Mr.  Kendall. 

Senator  Hatch.  By  the  President  or  by  others  at  the  White 
House  and  Mr.  Kendall? 

Mr.  Kennedy.  I've  been  instructed  by  staff  of  the  White  House 
Counsel's  Office. 

Senator  Hatch.  If  the  President  has  not  ordered  you  to  assert 
the  privilege  directly,  then  who  has?  Would  you  name  who  has? 

Mr.  Kennedy.  My  primary  discussions  have  been  with  Ms.  Sher- 
burne on  this  matter,  Senator. 

Senator  Hatch.  Anybody  else? 

Mr.  Kennedy.  No,  sir.  Primarily  Ms.  Sherburne. 

Senator  Hatch.  Have  you  ever  waived  the  privilege  with  respect 
to  this  meeting? 

Mr.  Kennedy.  No,  sir. 

Senator  Hatch.  Why  do  you  believe  that  your  communications 
during  that  meeting  were  in  anticipation  of  litigation?  Were  you  ex- 
pecting litigation  over  Whitewater-related  matters? 

Mr.  Kennedy.  Senator,  I  have  to  disagree  with  your  character- 
ization of  anticipation  of  litigation.  I  have  been  instructed  and  am 
standing  on  the  instructions  I  have  received  that  the  contents  and 
the  substance  of  that  meeting  is  covered  by  the  attorney-client 
privilege,  and  until  I'm  instructed  otherwise,  I  must  abide  by  those 
instructions. 

Senator  Hatch.  Working  as  Associate  White  House  Counsel,  you 
were  a  Government  employee;  right? 

Mr.  Kennedy.  Yes,  sir. 

Senator  Hatch.  As  you  know,  under  ethics  rules  Government  at- 
torney employees  cannot  take  private  clients  while  they  are  work- 
ing on  Government  time? 

Mr.  Kennedy.  Yes,  sir. 

Senator  Hatch.  Therefore,  it  seems  to  me  that  the  attorney-cli- 
ent privilege  cannot  apply  to  personal  matters  that  are  discussed 
between  the  President  and  Grovemment  lawyers  or  attorneys.  Do 
you  agree  that  while  acting  as  Associate  White  House  Counsel,  you 
could  not  have  been  President  Clinton's  personal  attorney  working 
on  these  private  matters? 

Mr.  Kennedy.  One  second.  Senator. 

Senator,  with  all  due  respect,  you're  taking  me  where  I  don't 
want  to  go,  I  don't  feel  qualified  to  go,  and  I  don't  think  I  should 
go.  I  was  there  to  impart  information  that  I  had  obtained  while  act- 
ing as  a  private  lawyer  for  the  Clintons.  I  was  there  at  that  meet- 
ing in  my  capacity  as  a  former  lawyer  for  the  Clintons. 
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Senator  Hatch.  Did  Mr.  Kendall  tell  you  to  assert  the  privilege, 
acting  on  orders  from  the  President? 

Mr.  Kennedy.  You  would  have  to  take  that  up  with  Mr.  Kendall. 

Senator  Hatch.  You  don't  recall  him  telling  you  that? 

Mr.  Kennedy.  I  have  not  spoken  directly  to  Mr.  Kendall  about 
this,  Senator. 

Senator  Hatch.  The  fact  of  the  matter  is  President  Clinton  has 
a  private  attorney,  and  that's  Mr.  Kendall  of  Williams  &  Connolly; 
right? 

Mr.  Kennedy.  Yes,  sir. 

Senator  Hatch.  So  isn't  it  true  that  there  could  not  have  been 
a  private  attorney-client  relationship  between  the  President  and 
you  at  that  point,  at  least  relating  to  the  President's  private  legal 
affairs,  while  you  were  Associate  White  House  Counsel? 

Mr.  Kennedy.  Senator,  again 

Senator  Hatch.  The  fact  is,  there  couldn't  have  been, 

Mr.  Kennedy.  That's  what  makes  horse  races.  Senator.  I  think 
people  could  disagree  with  the  assertion  you  just  made. 

Senator  Hatch.  I  don't  think  so.  Either  you're  a  private  attorney 
for  the  President  or  you're  not,  and  if  you're  not,  then  you  can't  as- 
sert the  privilege. 

Mr.  Kennedy.  For  example.  Senator,  I  could  not  discuss  the  legal 
work  that  I  had  done  for  the  Clintons  even  now — the  legal  work  I 
had  done  in  1991,  even  now  without  a  waiver.  So  I  don't  neces- 
sarily agree  with  what  you're  saying. 

Senator  Hatch.  I'm  wondering  if  there  were  any  communications 
that  would  be  protected  by  attorney-client  privilege  at  that  meet- 
ing, even  if  you  had  an  attorney-client  privilege  with  the  President 
at  the  time,  which  I  do  not  believe  would  be  the  case  under  the 
law.  The  only  thing  that  would  be  protected  would  be  communica- 
tions between  the  client,  the  President,  and  yourself.  Nothing  else 
would  be  protected. 

Mr.  Kennedy.  Senator,  again,  I  don't  think  I  agree  with  you.  I 
don't  want  to  get  into  a  legal  debate  because,  quite  honestly,  I  don't 
feel  qualified  to  do  so.  Everybody  in  that  room  in  one  form  or  an- 
other either  had  been  or  was  Counsel  for  the  Clintons,  and  I  be- 
lieve that  I  must  again  abide  by  my  instructions,  which  are  that 
meeting  is  covered  by  the  attorney-client  privilege. 

Senator  Hatch.  But  you  have  testified  that  President  Clinton 
was  not  present  at  this  meeting;  right? 

Mr.  Kennedy.  That  is  correct. 

Senator  Hatch.  Did  you  or  anyone  else  present  at  the  meeting 
communicate  with  the  President  during  the  meeting,  either  by  tele- 
phone, fax  or  any  other  communication  device? 

Mr.  Kennedy.  No,  sir. 

Senator  Hatch.  Did  you  receive  or  examine  any  written  memo- 
randa from  the  President  during  that  meeting? 

Mr.  Kennedy.  From  the  President,  no,  sir. 

Senator  Hatch.  During  this  meeting,  did  you  draft  a  memoranda 
or  other  written  document  to  the  President? 

Mr.  Kennedy.  No,  sir. 

Senator  Hatch.  Did  you  do  it  after  the  meeting? 

Mr.  Kennedy.  No,  sir. 
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Senator  Hatch.  It  seems  to  me  that  there  were  no  oral  or  writ- 
ten communications  between  attorney  and  cUent  that  could  receive 
the  privilege  under  your  statements.  Did  President  Clinton  and 
you,  his  supposed  private  attorney,  communicate  in  any  way  during 
the  meeting? 

Mr.  Kennedy.  During  this  meeting,  were  there  any  communica- 
tions between  me 

Senator  Hatch.  Yes. 

Mr.  Kennedy.  No,  sir. 

Senator  Hatch.  Or  anybody  else  in  the  meeting? 

Mr.  Kennedy.  Not  as  far  as  I  know,  sir. 

Senator  Hatch.  Let  me  address  the  issue  of  the  notes  that  you 
took  in  the  meeting  on  November  5,  1993.  If  you  wanted  to  keep 
a  document  privileged,  you  wouldn't  ordinarily  release  portions  of 
it  to  the  press,  would  you? 

Mr.  Kennedy.  Would  I? 

Senator  Hatch.  Yes. 

Mr.  Kennedy.  No,  sir. 

Senator  Hatch.  Isn't  it  true  that  releasing  some  of  the  contents 
of  your  notes  to  the  press  might  constitute  a  waiver  of  the  privilege 
via  third  party  discussion? 

Mr.  Kennedy.  No,  sir. 

Senator  Hatch.  You  don't  doubt  that,  do  you? 

Mr.  Kennedy.  I  think  under  certain  circumstances,  it  could  be  a 
waiver. 

Senator  Hatch.  Sure.  Last  week.  White  House  spokesman  Mark 
Fabiano,  while  addressing  the  press,  answered  two  questions  relat- 
ing to  the  substance  of  your  November  5,  1993  meeting  on  White- 
water. Fabiano  said  information  was  based  on  your  notes,  accord- 
ing to  the  accounts  I  have  read.  Under  those  circumstances,  hasn't 
Fabiano  waived  your  privilege  by  divulging  what  happened  during 
that  meeting? 

Mr.  Kennedy.  Senator,  I  can't  answer  that  question.  I  haven't 
seen  those  reports.  I  don't  know  what  he  said.  I  don't  know  what 
he  did.  I  don't  know  the  source  of  whatever  it  was  that  he  said  or 
did.  I'm  unable  to  answer  that  question. 

Senator  Hatch.  Of  course,  you  could  claim  that  your  work  or 
notes  of  the  meeting  are  protected  by  the  work  product  privilege. 
The  work  product  privilege  protects  an  attorney's  written  work  and 
his  thoughts  concerning  a  case  involved  in  litigation.  I  assume 
you're  familiar  with  the  attorney  work  product  privilege? 

Mr.  Kennedy.  Grenerally,  yes,  sir. 

Senator  Hatch.  Isn't  it  true  that  this  privilege  can  be  overridden 
for  good  cause,  such  as  an  inability  to  acquire  the  documents  from 
any  other  source? 

Mr.  Kennedy.  Senator,  I'm  sorry.  Would  you  please  repeat  your 
question? 

Senator  Hatch.  Isn't  it  true  that  this  privilege  can  be  overridden 
for  good  cause,  such  as  an  inability  to  acquire  the  documents  from 
any  other  source? 

Mr.  Kennedy.  Senator,  I  believe  that  to  be  the  state  of  the  law. 

Senator  Hatch.  I  think  it  is.  Couldn't  the  work  product  privilege 
be  overridden  if  this  Committee  could  not  obtain  these  documents 
in  any  other  way? 
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Mr.  Kennedy.  I  believe  a  court  would  have  the  power  to  do  that, 
Senator. 

Senator  Hatch.  With  this  in  mind,  I  want  to  reemphasize  one 
point.  A  person,  that  is  the  client,  can  also  choose  to  waive  the  at- 
torney-client privilege;  right? 

Mr.  Kennedy.  Yes,  sir.  That  is  correct. 

Senator  Hatch.  In  this  case,  the  President,  if  he  wants  to,  can 
choose  to  waive  that  privilege? 

Mr.  Kennedy.  That  is  correct.  Senator. 

Senator  Hatch.  Assuming  the  attorney-client  privilege  protected 
some  of  the  President's  discussions,  if  the  President  wanted  to  open 
those  discussions  to  the  public,  he  can  always  waive  the  privilege 
if  he  wanted  to,  couldn't  he? 

Mr.  Kennedy.  Yes,  sir.  That  is  correct. 

Senator  Hatch.  Even  though  the  President  has  promised  to  co- 
operate fully  with  this  Committee  and  to  be  open  on  these  issues 
with  the  American  public,  according  to  you,  he  is  now  attempting, 
according  to  your  instructions  from  the  President's  advisors,  to  as- 
sert a  privilege  over  what  happens  to  be  a  very  important  discus- 
sion of  Whitewater  matters? 

Mr.  Kennedy.  Senator,  I  must  respond  this  way.  Even  the  Presi- 
dent of  the  United  States  is  entitled  to  legal  representation. 

Senator  Hatch.  I  have  no  problem  with  that,  of  course. 

Mr.  Kennedy.  I  know  you  don't.  Senator,  and  you  of  all  Members 
of  this  Committee  probably  know  that  better  than  anyone. 

Senator  Hatch.  Right. 

Mr.  Kennedy.  The  purpose  of  this  meeting  was  to  get  his  law- 
yers up  to  speed  and  he's  entitled  to  that.  Indeed,  he  could  not  re- 
ceive effective  representation  without  that,  and  I  must  stand  on  my 
instructions. 

Senator  Hatch.  Let  me  just  say  that  based  on  my  understanding 
of  attorney-client  privilege,  it  does  not  seem  to  me  that  any  discus- 
sions you  had  while  you  were  Associate  White  House  Counsel  were 
privileged  and,  therefore,  I  worry  a  little  bit  about  your  refusal  to 
answer.  I  know  you're  acting  under  direct  advice,  and  you're  reply- 
ing here  under  direct  instructions  from  the  White  House,  but  I 
don't  see  how,  as  Associate  White  House  Counsel,  any  of  your  dis- 
cussions would  be  privileged. 

Now,  I  suggest  that  you  and  the  White  House  seriously  consider 
this  assertion  of  attorney-client  privilege.  I'm  concerned  that  asser- 
tions such  as  this,  which  do  not  have  any  legal  basis  behind  them, 
will  prevent  the  American  people  from  really  learning  what  hap- 
pened here.  This  is  not  only  in  the  best  interest  of  Congress,  but 
of  the  President  himself  so  he  can  put  Whitewater  behind  him,  if 
that's  possible. 

Mr.  Kennedy.  Senator,  I  respect  the  content  of  your  statement 
and  know  that  you're  genuine  in  your  sincerity.  I  think  that  I,  of 
course,  have  not  been  here  day  in  and  day  out  as  you  all  have.  I 
think  that  any  impartial  observer,  myself,  in  my  opinion  would  be- 
lieve that  the  President  has  been  more  than  forthcoming  and  open 
and  made  information  available  to  this  Committee.  I  do  say,  again, 
he's  entitled  to  have  a  lawyer.  He's  entitled  to  have  his  lawyer  un- 
derstand what's  going  on  and  that's  what  that  meeting  was  about. 
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Senator  Hatch.  I  agree  with  that,  but  his  lawyer  wasn't  you  in 
this  case.  Have  you  ever  spoken  to  the  President  about  his  involve- 
ment with  Whitewater,  Madison  Guaranty,  Judge  David  Hale,  Jim 
Guy  Tucker  or  Jim  McDougal? 

Mr.  Kennedy.  No,  sir,  I  have  not. 

Senator  Hatch.  Have  you  ever  spoken  to  David  Kendall  about 
the  President's  involvement  with  Whitewater,  Madison  Guaranty, 
David  Hale,  Jim  Guy  Tucker  or  Jim  McDougal? 

Mr.  Kennedy.  Yes,  I  have. 

Senator  Hatch.  Have  you  ever  spoken  to  Webb  Hubbell  about 
the  President's  involvement  with  Whitewater,  Madison  Guaranty, 
David  Hale,  Jim  Guy  Tucker  or  Jim  McDougal? 

Mr.  Kennedy.  As  I  previously  testified,  I  asked  Webb  after  my 
conversation  with  Randy  Coleman  about  whether  or  not  he  had 
ever  heard  of  David  Hale,  Capital  Management  and  any  interaction 
between  that  individual  or  that  entity  with  Madison  or  Whitewater 
matters  to  which  he  responded  in  the  negative. 

Senator,  the  way  you  phrased  your  question,  it's  awfully  broad. 

Senator  Hatch.  It  is  broad  and  it's  deliberately  so. 

Mr.  Kennedy.  Yes,  sir.  I  had  some  discussions  back  in  1992  with 
Webb  with  regard  to  the  campaign's  response  to  Whitewater — The 
New  York  Times  story  and  the  campaign's  response.  Other  than 
those  two  conversations,  I  cannot  remember  ever  discussing  White- 
water with  Web. 

Senator  Hatch.  The  first  conversation  was  when  and  where? 

Mr.  Kennedy.  In  1992,  when  we  were  both  at  the  Rose  Law 
Firm. 

Senator  Hatch.  This  was  with  Webb  Hubbell? 

Mr.  Kennedy.  Yes,  sir. 

Senator  Hatch.  You  didn't  have  any  while  he  was  serving  in  the 
White  House? 

Mr.  ICennedy.  Mr.  Hubbell  never  served  in  the  White  House, 
Senator. 

Senator  Hatch.  Excuse  me,  while  you  served  at  the  White  House 
and  he  served  at  Justice? 

Mr.  Kennedy.  Just  the  one  conversation  where  I  inquired  of  him 
if  he  had  ever  heard  of  David  Hale  or  Capital  Management  in  any 
way  in  connection  with  the  Whitewater  or  the  Madison  Guaranty 
matters. 

Senator  Hatch.  With  regard  to  Mr.  Kendall,  was  your  sole  dis- 
cussion with  him  on  this  particular  occasion  on  November  5th? 

Mr.  Kennedy.  I  believe  that's  correct.  Senator. 

Senator  Hatch.  You  never  talked  to  him  otherwise  about  these 
matters? 

Mr.  Kennedy.  No,  sir,  I  don't  believe  so. 

Senator  Hatch.  I  think  my  time  is  up. 

The  Chairman.  Senator  Sarbanes. 

Senator  Sarbanes.  Mr.  Chairman,  in  light  of  the  questioning 
that  Senator  Hatch  followed,  I  don't  think  he  was  here  previously 
when  we  discussed  the  Sherburne  letter.  I  would  like  to  bring  that 
to  his  attention. 

Senator  Hatch.  What  is  this,  the  Sherburne  letter? 

Senator  Sarbanes.  It  is  a  letter  to  Mike  Chertoff  in  which  she 
says: 
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I  received  the  Chairman's  letter  late  this  evening,  expressing  an  intention  to  ques- 
tion Mr.  Kennedy  about  a  meeting  among  lawyers  for  the  President  that  took  place 
at  David  Kendall's  office  on  November  5,  1993.  I  was  surprised  that  the  Chairman's 
letter  does  not  respond  to  my  November  29  letter  urging  that  we  meet,  as  the  Chair- 
man suggested  during  the  questioning  of  Mr.  Lindsey,  to  explain  the  claims  of  privi- 
lege related  to  this  meeting. 

Then,  in  the  next  paragraph,  she  says: 

The  White  House  remains  willing  to  continue  working  with  you,  as  we  have 
throughout  the  Committee's  investigation,  to  ensure  the  Committee's  appropriate 
access  to  information.  As  I  indicated  earlier,  because  this  particular  meeting  in- 
volves the  representation  of  the  Clintons  by  their  private  counsel,  and  certain  of  the 
claims  of  privilege  relate  to  that  representation,  it  is  necessary  to  include  Mr.  Ken- 
dall in  any  discussion  about  the  November  5  meeting. 

She  concludes  the  letter  by  saying: 

Mr.  Kendall  and  I  are  prepared  to  discuss  these  matters  with  you  as  soon  as  we 
can  schedule  a  meeting. 

The  Chairman  indicated  that 


Senator  Hatch.  I  am  familiar  with  the  letter,  Senator. 

Senator  Sarbanes.  The  Chairman  indicated 

Senator  Hatch.  My  point  is 

Senator  Sarbanes.  — that  he  thought  it  was  advisable,  as  I  think 
it's  advisable,  that  such  a  meeting  take  place  and,  as  I  understand 
it,  arrangements  will  be  made  by  Counsel  promptly  to  do  so. 

Senator  Hatch.  OK.  I  just  thought  that  it's  important  to  make 
sure  what  the  ground  rules  are  and  what  the  statements  are  so 
that  the  Committee  can  make  whatever  determination  they  decide 
to  make  with  regard  to  whether  there  is  a  privilege  here,  either  at- 
torney-client or  work  product  privilege.  Personally,  I  don't  think 
there  is,  and  I  don't  think  the  law  thinks  there  is,  and  I  think  Ms. 
Sherburne  is  absolutely  wrong  in  her  letter. 

Senator  Sarbanes.  Mr.  Kennedy,  you  represented  the  Clintons, 
right,  in  1991  as  their  lawyer? 

Mr.  Kennedy.  Yes,  sir. 

Senator  Sarbanes.  You  said  in  response  to  a  question  by  Mr. 
Chertoff,  when  you  went  to  the  meeting,  in  your  mind  you  were  as- 
suming that  you  were  going  to  impart  information  about  that  rep- 
resentation? 

Mr.  Kennedy.  Yes,  sir. 

Senator  Hatch.  See,  I  don't  have  any  problem  with  the  privilege 
being  asserted  for  anything  that  occurred  when  he  was  actually 
acting  as  the  personal  attorney  for  the  President.  I  do  have  a  prob- 
lem with  a  meeting  where  he  acts  as  Associate  White  House  Coun- 
sel. He  takes  notes  and,  somehow  or  another,  a  member  of  the 
press  gets  a  hold  of  some  of  those  notes.  To  me,  that  waives  the 
privilege. 

Senator  Sarbanes.  I  understand  that,  and  that's  another  issue, 
but  surely 

Senator  Hatch.  It's  an  important  issue. 

Senator  Sarbanes.  I  don't  dispute  that,  but  the  thing  I  was  try- 
ing to  get  at  is  the  fact  that  he's  now  working  for  the  Government 
doesn't  eliminate  the  attorney-client  privilege  for  matters  he  did 
when  he  was  a  private  attorney.  If  you  represented  someone 

Senator  Hatch.  The  President  can  waive  it,  but 

Senator  Sarbanes.  If  you  represented  someone  and  were  elected 
to  the  U.S.  Senate  and  the  person  you  represented  was  involved  in 
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something  and  you  needed  to  impart  information  to  him  from  your 
representation,  the  fact  that  you  are  no  longer  his  lawyer,  now  a 
U.S.  Senator,  would  not  preclude  the  assertion  of  the  attorney-cli- 
ent privilege. 

Senator  Hatch.  I  don't  have  any  problem  with  that.  The  ques- 
tions are  directed  at  what  happened  while  he  was  Associate  White 
House  Counsel,  clearly  not  the  President's  private  attorney,  in  a 
meeting  where  there  were  others  who  were  clearly  not  the  Presi- 
dent's private  attorney,  but  people  employed  by  the  Government, 
where  literally  the  attorney-client  privilege  does  not  exist,  and 
neither  does  a  work  product  privilege.  Even  if  it  does,  it  can  be 
waived.  In  this  case,  it  probably  was  waived  because  his  notes  had 
been  released  to  the  press,  or  at  least  to  certain  people  in  the  press 
or  people  who  are  not  private  attorneys  for  the  President. 

That's  the  thrust  of  the  questions  here  today.  I  think  they're  im- 
portant questions.  I  think  this  issue  should  be  resolved  one  way  or 
the  other  because  as  I  understand  the  law,  there's  no  question  that 
there's  no  attorney-client  privilege  for  that  particular  meeting. 

Senator  Sarbanes.  I  think  if  Mr.  Kennedy  went  to  impart  infor- 
mation that  he  obtained  when  he  was  the  Clintons'  lawyer  in  pri- 
vate practice,  the  attorney-client  privilege  would  apply  to  the  im- 
parting of  that  information.  The  fact  that  he  was  then  holding  a 
Government  position  would  not  preclude  that. 

Senator  Hatch.  That's  different.  We're  talking  about  things  that 
may  not  have  been  protected  by  a  prior  privilege. 

The  Chairman.  Let  me  ask  you  one  question. 

Senator  Sarbanes.  Mr.  Chairman,  if  I  could  just  finish,  I  think 
the  way  to  get  at  this,  if  I  may  say  to  Senator  Hatch,  is  to  have 
this  meeting  that  Ms.  Sherburne  suggests  in  this  letter. 

Senator  Hatch.  As  I  read  Ms.  Sherburne's  letter,  I  think  she's 
absolutely  wrong  on  the  law,  but  I  don't  think  that  meeting  is  a 
bad  idea.  I  think  that  ought  to  be  done. 

Mr.  Ben-Veniste.  May  I  ask 

The  Chairman.  I  would  like  to  ask  a  question  here.  Mr.  Ken- 
nedy, did  you  at  this  meeting  bring  up  the  phone  conversation  that 
you  had  with  Mr.  Coleman  on  the  two  occasions? 

Mr.  Kennedy.  Mr.  Chairman,  I  don't  think  I  can  answer  that 
question  because  of  my  instructions  regarding  the  attorney-client 
privilege. 

The  Chairman.  Now,  you  understand,  I  am  asking  you  about  a 
phone  conversation  that  you  received  while  you  were  at  the  White 
House  in  the  capacity  of  what.  Counsel?  You  were  in  the  Counsel's 
Office? 

Mr.  Kennedy.  Yes,  sir.  When  I  received  the  phone  call  from 
Randy  Coleman,  I  was  Associate  Counsel  to  the  President. 

The  Chairman.  I  am  asking  you  at  this  meeting  whether  you 
brought  that  up?  Did  you  discuss  it? 

Mr.  Kennedy.  Mr.  Chairman,  I  would  very  much  like  to  answer 
your  question,  I  want  to  make  that  clear,  but  I  believe  your  ques- 
tion is  covered  by  my  instructions  which  I  must  abide  by. 

The  Chairman.  When  you  say  your  instructions  that  you  must 
abide  by,  who  has  instructed  you  and  on  what  basis?  You  are  an 
Associate  Counsel  to  the  White  House,  you  are  a  distinguished  law 
partner  in  a  major  law  firm.  Who  is  giving  you  this  instruction? 
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Mr.  Kennedy.  My  instructions  come  from  the  White  House  and 
from  Mr.  Kendall. 

The  Chairman.  Mr.  Kendall  has  no  relevance  as  it  relates  to  a 
conversation,  would  you  agree  with  me,  as  a  private  attorney  cover- 
ing that  question  which  I  have  put  to  you?  In  your  capacity  as 
Counsel  in  the  White  House,  Associate  Counsel,  you  received  a 
phone  call  from  Mr.  Hale's  lawyer;  is  that  right?  What's  his  name. 
Randy  Coleman? 

Mr.  Kennedy.  Yes,  sir. 

The  Chairman.  Now,  you  then  reported  that  conversation  to  Mr. 
Nussbaum;  right? 

Mr.  Kennedy.  Yes,  sir. 

The  Chairman.  You  took  notes  about  that  conversation;  right? 

Mr.  Kennedy.  Yes,  sir. 

The  Chairman.  You  related  part  of  that  to  us  today;  is  that  cor- 
rect, and  in  depositions? 

Mr.  Kennedy.  Yes,  sir. 

The  Chairman.  OK.  Now,  I'm  asking  you  whether  you  related 
those  conversations  and  what  took  place  with  Mr.  Hale's  lawyer, 
Mr.  Coleman,  to  the  participants  at  that  meeting? 

Mr.  Kennedy.  Mr.  Chairman,  I'm  interpreting  your  question 

The  Chairman.  Mr.  Kendall  can't  instruct  you  not  to  answer  this 
question  because  he  has  no — ^what  is  the  connection  between  you 
and  Mr.  Kendall  as  it  relates  to  whether  you  gave  information  that 
you  received  when  you  were  at  the  White  House?  I  mean,  you  are 
not  asserting  that,  are  you? 

Mr.  Kennedy.  Mr.  Chairman 

The  Chairman.  Wait  a  minute.  I  want  to  understand  the  basis 
for  your  assertion  of  privilege,  and  why  you  can't  go  forward.  Are 
you  saying  that  you  can't  answer  me  because  Mr.  Kendall  asked 
you  to  assert  the  privilege  on  behalf  of  his  client? 

Mr.  Kennedy.  Mr.  Chairman,  I  am  interpreting  your  question — 
and  I  think  I  am  hearing  you  correctly — ^you  are  asking  me  was 
the  Randy  Coleman  phone  call  discussed  at  this  meeting,  and  I 
have  responded,  as  I  have  responded  consistently,  that  under  my 
instructions 

The  Chairman.  Who  instructed  you  to  raise  the  issue  of  privilege 
to  my  question  about  whether  you  related  the  information  of  the 
telephone  calls  that  you  received  from  Mr.  Hale's  lawyer,  Mr.  Cole- 
man. On  whose  behalf  are  you  asserting  this  privilege,  under 
whose  instructions? 

Senator  Sarbanes.  Mr.  Chairman 

The  Chairman.  Go  ahead. 

Mr.  Kennedy.  Mr.  Chairman,  my  instructions  come  from  both 
the  White  House  and  Mr.  Kendall. 

Senator  Sarbanes.  Mr.  Chairman 

The  Chairman.  You  are  saying  the  White  House.  You  are  raising 
this  on  behalf  of  the  White  House;  is  that  right? 

Mr.  Kennedy.  I  have  been  instructed  by  the  White  House  that 
this  meeting  is  covered  by  the  attorney-client  privilege,  and  my  un- 
derstanding is  that  Mr.  Kendall  has  so  instructed  me  as  well. 

The  Chairman.  We  will  return  to  that.  I  just  wanted  to  make  an 
observation.  My  question  didn't  relate  to  what  was  discussed  at 
this  meeting,  although  I  think  it's  a  proper  subject.  I  will  not  con- 
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cede  that,  but  as  it  relates  to  whether  you  related  this  conversation 
and  the  information  that  you  obtained  when  you  were  Associate 
White  House  Counsel,  it  doesn't  seem  to  me  that  you  could  receive 
an  instruction  from  Mr.  Kendall  that  would  prevent  you  from  an- 
swering the  Committee's  question.  What  is  the  relevance?  You 
didn't  receive  that  information  in  your  capacity  as  an  attorney  for 
the  Clintons,  did  you? 

Mr.  Kennedy.  Mr.  Chairman,  I  received  that  phone  call,  as  I've 
testified,  at  the  White  House,  but  my  instructions  come  from 

The  Chairman.  Go  ahead. 

Mr.  Kennedy.  My  instructions,  again,  come  from  the  White 
House  and  from  Mr.  Kendall,  that  the  contents  of  that  meeting  are 
covered  by  the  attorney-client  privilege,  and  you're  asking  me  was 
this  discussed  at  the  meeting  and  I  must  decline  to  answer. 

Senator  Hatch.  Mr.  Chairman,  could  I  ask  one  last  question? 

The  Chairman.  Senator  Sarbanes  would  like  to  make  an  obser- 
vation and  we'll  return. 

Senator  Sarbanes.  I  have  some  time,  I  think. 

The  Chairman.  Certainly,  Senator  Sarbanes,  you  will  have — take 
the  light  off,  please.  Senator,  if  I  might,  I  am  going  to  ask  that  we 
put  in  all  of  the  letters  between  our  Counsel  and  the  White  House. 
I  think  there  is  a  series  of  letters  and  Ms.  Sherburne's  responses 
from  November  28th  through  December  4th.  Just  for  the  record, 
we'll  put  them  all  in. 

Senator  Sarbanes.  I  think  that's  a  very  good  idea.  In  that  letter 
of  December  4th — that's  why  I  think  this  meeting  is  important — 
she  says: 

Mr.  Kennedy,  in  the  meanwhile,  has  been  instructed  by  the  White  House  and  by 
Mr.  Kendall  that  he  may  answer  questions  about  the  attributes  of  the  meeting, 
which  establish  the  basis  for  the  privilege  claim  (who  attended,  its  duration  and 
purpose,  how  it  came  about,  etc.),  but  not  the  substance  of  the  meeting. 

Now,  Mr.  Kennedy  is  under  instructions  and  he's  tr5dng  to  abide 
by  his  instructions,  and  it  seems  to  me  that  the  way  to  move  on 
this  issue  now  is  to  have  the  meeting  that's  been  suggested  here. 
If  he  gets  into  discussing  some  aspect  of  the  substance  of  the  meet- 
ing, then  the  assertion  can  be  made  that  he's  waived  all  attorney- 
client  privilege  for  the  entire  substance  of  the  meeting.  He  obvi- 
ously has  to  be  careful,  and  it  seems  to  me  that  he's  trying  to  be 
prudent  in  this  matter  and  the  way  for  the  Committee  to  deal  with 
it  is  pick  up  on  this  request  by  Ms.  Sherburne  that  she  and  Ken- 
dall meet  with  Counsel. 

The  Chairman.  I  am  going  to  ask  that  Counsels  and  Ms.  Sher- 
burne attempt  to  do  something  to 

Senator  Hatch.  I  think  that's  right. 

The  Chairman.  — facilitate  this. 

Senator  Hatch.  If  I  could  ask  a  couple  of  other  questions.  You 
took  notes  at  this  meeting;  right? 

Mr.  Kennedy.  Yes,  sir. 

Senator  Hatch.  I  presume  you've  kept  those  yourself? 

Mr.  Kennedy.  I  believe  they're  at  the  White  House,  sir. 

Senator  Hatch.  At  the  White  House? 

Mr.  Kennedy.  Yes,  sir. 
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Senator  Hatch.  They  are  not  with  the  President,  then?  They  are 
not  with  either  you  or  the  President  but  with  the  White  House  in 
general? 

Mr.  Kennedy.  One  second,  Senator. 

Senator,  one  second,  please. 

Senator  Hatch.  Sure. 

Mr.  Kennedy.  Senator,  I  apologize.  We  had  to  run  this  to  earth. 
My  counsel  have  the  original  of  those  notes;  in  other  words,  my 
lawyers  do.  Copies  have  been  delivered  to  the  White  House  and  to 
Mr.  Kendall. 

Senator  Hatch.  The  White  House  doesn't  have  the  privilege.  The 
President  does,  but  the  White  House  doesn't.  One  issue  that  I  find 
problematic  is  that  Mr.  Fabiano,  the  Communications  Director  at 
the  White  House,  had  access  to  those  notes  and  has  actually  talked 
about  them  to  the  press.  I  don't  see  how  you  can  claim  that  there's 
a  privilege  here. 

In  any  event,  the  President  can  waive  this  privilege  and  disclose 
them  if  he  wants  to,  and  so  I  suspect  you'll  have  to  have  that  meet- 
ing between  Counsel.  I  personally  believe  there's  no  privilege  in 
any  way,  shape  or  form  here.  But  be  that  as  it  may,  I've  done  the 
best  I  can  to  resolve  it. 

The  Chairman.  I  would  hope  that  we  could  resolve  this  and  as- 
certain exactly  how  the  privilege  is  waived,  whether  it's  from  the 
White  House  or  the  President's  personal  lawyers. 

I  would  suggest,  Mr.  Kennedy,  I  find  it  very  difficult — and  we 
may  have  to  have  you  come  back  after  you  sit  down  with  your 
Counsel.  Of  course,  we're  going  to  see  if  we  can't  make  some  head- 
way this  afternoon  with  White  House  Counsel  and  Mr.  Kendall  and 
our  Committee's  Counsel,  but  it  just  seems  to  me  that  as  it  relates 
to  that  very  narrow  question  that  they  put  to  you,  whether  you  im- 
parted information  about  the  telephone  conversations  that  you  had 
with  Mr.  Coleman,  I  have  a  difficult  time — and  I  do  not  claim  to 
have  the  legal  expertise  or  background  of  some  of  my  colleagues, 
our  distinguished  Counsels,  and  certainly  the  Chairman  of  the  Ju- 
diciary Committee,  Senator  Hatch,  who  is  a  distinguished  attorney 
in  his  own  right — understanding  the  basis  for  your  refusal  to  an- 
swer the  question. 

You  have  already  testified  about  the  nature  of  the  conversation 
with  Mr.  Colemgm.  You  have  given  depositions  with  respect  to  it, 
and  you  related  this  at  a  meeting  to  someone  else.  So  how  can  you 
now  cloak  that  in  privilege,  whether  you  brought  that  up,  particu- 
larly since  we  are  not  asking  you  to  discuss  those  matters  in  which 
you  may  have  represented  the  Clintons  and  had  some  information 
in  your  prior  capacity  as  their  counsel  back  in  1991.  So  I  don't 
know. 

I  turn  to  my  friend  and  colleague,  Senator  Hatch,  and  ask  him 
whether  he  believes — Senator — he's  finding  out.  Again,  we're  trying 
to  resolve  this.  Do  you  believe  that  the  question  to  whether  he 
brought  up  the  conversation  that  Mr.  Kennedy  had  with  Mr.  Cole- 
man, who  was  Mr.  Hale's  lawyer,  would  be  privileged? 

Senator  Hatch.  Well,  I  don't  think  it  is.  I  don't  think  under  the 
law  it  is,  and  I  don't  think  anybody  can  make  a  credible  case  that 
it  is. 
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Mr.  Ben-Veniste.  Mr.  Kennedy,  let  me  ask  you  this:  Have  you 
testified  fully  without  holding  back  any  information  about  the  con- 
versation which  you  had  with  Randy  Coleman? 

Mr.  Kennedy.  To  the  best  of  my  ability,  Mr.  Ben-Veniste. 

Mr.  Ben-Veniste.  Mr.  Coleman  has  also  testified  from  his  point 
of  view  to  his  recollections  of  that  conversation,  so  we  have  before 
this  Committee  ever3^hing  that  we  can  learn  about  that  conversa- 
tion. 

Now,  the  question  arises  whether  you  discussed  that  telephone 
conversation  in  your  November  5th  meeting  for  which  you  have 
been  instructed  to  assert  the  privilege;  is  that  correct? 

Mr.  Kennedy.  Yes,  sir. 

Mr.  Ben-Veniste.  At  this  stage  of  the  record,  if  you  were  to  talk 
about  what  happened  at  that  meeting,  then  you  would  be  doing 
what  Senator  Hatch  had  suggested  in  the  context  of  the  possible 
release  of  notes;  that  is,  you  would  be  waiving  the  privilege  without 
authority  from  your  client;  correct? 

Mr.  Kennedy.  That  is  correct,  Mr.  Ben-Veniste. 

Mr.  Ben-Veniste.  So  that,  on  the  one  hand,  we  have  ever3^hing 
that  we  can  learn  about  the  substance  of  the  Coleman  contact,  but 
under  your  instructions  from  your  client,  you  are  at  this  point  pre- 
serving the  attorney-client  privilege  with  respect  to  that  meeting; 
correct? 

Mr.  Kennedy.  That  is  correct,  Mr.  Ben-Veniste. 

Mr.  Ben-Veniste.  Now,  when  you  came  to  Washington  to  work 
at  the  White  House,  I  take  it  you  had  a  number  of  clients  back  at 
the  Rose  Law  Firm  who  had  to  make  other  arrangements  for  rep- 
resentation? 

Mr.  Kennedy.  That  is  correct. 

Mr.  Ben-Veniste.  I  take  it  from  time  to  time  you  would  be  in 
the  process  of  briefing  other  attorneys  to  get  them  up  to  speed  on 
those  other  matters? 

Mr.  Kennedy.  That  is  correct. 

Mr.  Ben-Veniste.  By  doing  that,  while  you  were  in  Washington 
presumably,  at  some  point  when  these  issues  would  occur,  getting 
other  lawyers  up  to  speed,  were  you,  in  your  view,  in  any  way  abro- 
gating the  sanctity  of  the  attorney-client  privilege  to  the  extent 
that  it  existed  with  respect  to  those  other  clients? 

Mr,  Kennedy.  No,  sir.  I  was  not. 

Mr.  Ben-Veniste.  In  a  sense,  simply  taking  a  Government  job 
doesn't  mean  that  everything  that  a  client  has  told  you  in  con- 
fidence before  somehow  is  available  in  public  domain  if  somebody 
only  asks  you  the  right  questions? 

Mr.  Kennedy.  That's  correct. 

Mr.  Ben-Veniste.  I  also  look  forward  to  having  this  meeting  so 
that  we  can  try  to  come  to  closure  on  the  basis  of  the  privilege,  and 
explore  whether,  in  fact,  as  Senator  Hatch  has  suggested  with  re- 
spect to  the  news  articles,  whether  there  has  been  an  inadvertent 
or  advertent  waiver  of  that  privilege.  If  that's  been  the  case,  then 
we  need  to  take  appropriate  action.  If  it  hasn't  been  the  case,  we 
need  to  know  that  as  well. 

Senator  Grams.  Mr.  Chertoff. 

Mr.  Chertoff.  Thank  you,  Mr.  Chairman. 
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Mr.  Kennedy,  I  want  to  attend  to  this  before  we  go  back  and  pick 
up  the  thread  of  the  underlying  questioning.  When  you  came  to  the 
meeting  on  November  5th  to  impart  information  that  you  had  de- 
veloped earlier  when  you  were  in  private  practice,  are  you  saying 
you  were  merely  imparting  information  that  your  client  had  him- 
self, or  your  client,  Mrs.  Clinton,  had  herself,  told  you  or  are  you 
also  imparting  information  you  had  gotten  from  third  parties? 

Mr.  Kennedy.  The  best  way  to  answer  that  is  I  was  imparting 
information  that  I  had  obtained  while  performing  legal  services  for 
the  Clintons. 

Mr.  Chertoff.  You  would  agree  with  me  that  when  you  go  out 
and  perform  legal  services  for  the  Clintons,  while  what  they  say  to 
you  may  be  privileged,  if  you  talk  to  Tom,  Dick  or  Harry,  what 
Tom,  Dick  and  Harry  say  to  you  is  not  subject  to  the  attorney-cli- 
ent privilege?  It  may  be  work  product,  but  it's  not  privileged? 

Mr.  Kennedy.  Mr.  Chertoff,  I  don't  know  if  I  would  agree  with 
that  statement  in  totzdity.  I'm  not  sure  that  I  would. 

Mr.  Chertoff.  Let  me  also  observe  this  to  you  because  Mr.  Ben- 
Veniste  raised  the  question  about  us  having  both  ends  of  this  con- 
versation with  Mr.  Colem2Ln.  We  have  yours  and  we  have  Mr.  Cole- 
man's. 

Let  me  try  to  help  you  understand  why  we  are  focused  on  No- 
vember 5th  here.  As  of  November  5th,  we  are  at  the  collection  of 
a  number  of  things  that  have  gone  on.  You  have  had  your  con- 
versation with  Mr.  Coleman  in  August.  The  Treasury  Department 
people  have  been  over  in  September  telling  Mr.  Lindsey  and  Mr. 
Eggleston,  who  were  at  this  meeting  on  November  5th,  about  what 
they  know  concerning  the  confidential  referrals.  There's  been  the 
October  meeting  which  Mr.  Lindsey  attended  and,  by  the  way,  you 
got  a  copy  of  the  memo  Mr.  Lindsey  prepared  about  that  October 
meeting  with  Mr.  DeVore  from  Treasury;  isn't  that  correct?  You 
were  cc'd  on  it? 

Mr.  Kennedy.  I  believe  that's  correct,  Mr.  Chertoff.  I  would  have 
to  see  it  to  be  sure,  but  I  believe  I  know  what  you're  talking  about. 

Mr.  Chertoff.  So  all  this  information  has  been  collected  and,  of 
course,  within  a  matter  of  days  after  the  November  5th  meeting, 
Mr.  Eggleston,  who  attended  the  meeting  on  November  5th,  is 
making  a  request  to  get  documents  from  the  Small  Business  Ad- 
ministration regarding  David  Hale.  Quite  naturally,  the  question 
occurs  to  people  whether  the  information,  for  example,  you  had  re- 
ceived from  Mr.  Coleman  might  have  been  a  subject  that  was  dis- 
cussed in  terms  of  directing  Mr.  Eggleston  to  see  whether  he  could 
obtain  information  from  the  Small  Business  Administration. 

We  are  not  simply  seeking  to  duplicate  the  testimony  here.  We 
are  seeking  to  see  what  use  was  made  of  this  because  the  very  crux 
of  what  everybody  is  asking  here  is  what  is  the  use  being  made  of 
the  information?  Is  there  any  way  to  discern  a  dividing  line  be- 
tween the  White  House  Counsel's  Office  and  the  Rose  Law  Firm 
and  the  private  attorneys,  or  is  it  all  a  single  enterprise  here  in 
which  everybody  is  worMng  together? 

Now  with  that  in  mind,  I  want  to  run  through  exactly  what  hat 
you  are  wearing  when  you  are  involved  in  various  types  of  activi- 
ties here.  You  say  back  in  1991,  am  I  correct,  you  were  represent- 
ing the  Clintons  in  terms  of  Whitewater;  is  that  right? 
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Mr.  Kennedy.  That's  correct. 

Mr.  Chertoff.  Who  asked  you  to  take  that  on? 

Mr.  Kennedy.  Mrs.  CUnton. 

Mr.  Chertoff.  What  was  your  duty?  What  was  your  responsibil- 
ity in  taking  this  on?  What  was  your  assignment? 

Mr.  Kennedy.  You're  asking  what  my  assignment  was? 

Mr.  Chertoff.  Yes.  Was  it  to  give  advice?  Was  it  to  engage  in 
a  transaction?  Was  it  to  do  some  kind  of  investigation? 

Mr.  Kennedy.  To  do  some  sort  of  investigation. 

Mr.  Chertoff.  In  connection  with  that  investigation,  you  con- 
tacted outside  parties? 

Mr.  Kennedy.  That's  correct. 

Mr.  Chertoff.  Who? 

Mr.  Kennedy.  A  number  of  outside  parties. 

Mr.  Chertoff.  Did  you  talk  to  Chris  Wade,  for  example? 

Mr.  Kennedy.  I  did  not  personally,  no. 

Mr.  Chertoff.  Did  you  direct  someone  from  the  firm  to  talk  to 
Chris  Wade? 

Mr.  Kennedy.  Yes. 

Mr.  Chertoff.  Chris  Wade  was  who? 

Mr.  Kennedy.  Chris  Wade  was,  I  believe,  back  then  a  real  estate 
agent.  I  don't  know  if  he  had  another  job. 

Mr.  Chertoff.  What  was  his  involvement  with  Whitewater? 

Mr.  Kennedy.  I  believe  he  was  selling  Whitewater  lots. 

Mr.  Chertoff.  What  was  the  reason  you  directed  someone  to  get 
in  touch  with  Chris  Wade? 

Mr.  Kennedy.  The  request  from  Mrs.  Clinton. 

Mr.  Chertoff.  What  was  the  request  you  directed  someone  to 
put  to  Mr.  Wade? 

Mr.  Kennedy.  I  was  gathering  information.  I  don't  remember  a 
specific  request  to  Mr.  Wade.  It  was  gathering  information  from 
Mr.  Wade. 

Mr.  Chertoff.  Did  Mr.  Wade  give  you  information? 

Mr.  Kennedy.  I  believe  he  did,  yes. 

Mr.  Chertoff.  What  was  the  information  he  gave  you? 

Mr.  Kennedy.  He  gave  us  information  about  the  status  of  the 
Whitewater  real  estate  development  at  that  point  in  time. 

Mr.  Chertoff.  He  told  you  how  many  lots  were  sold? 

Mr.  Kennedy.  I  believe  so,  and  I  believe  he  gave  us  information 
about  the  airplane  transaction. 

Mr.  Chertoff.  What  was  the  airplane  transaction? 

Mr.  Kennedy.  There  were,  I  believe,  a  number  of  lots  that 
changed  hands  inside  the  Whitewater  Development  itself  in  return 
for  the  sale  of  an  airplane. 

Mr.  Chertoff.  Sale  of  an  airplane  to  who? 

Mr.  Kennedy.  Mr.  Chertoff,  back  then,  I'm  not  sure  I  knew.  I 
know  now  from  press  reports.  I  believe  the  thing  with  the  Madison 
Guaranty  was  ultimately  purchased  by  Seth  Ward,  but  I'm  not  sure 
I  knew  that  back  then. 

Mr.  Chertoff.  The  airplane  was  ultimately  purchased  by  Seth 
Ward? 

Mr.  Kennedy.  I  believe  so. 
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Mr.  Chertoff.  Back  in  1991  you  are  dealing  with  Mr.  Wade 
also,  in  terms  of  finding  out  the  status  of  the  Clintons'  obligation 
to  pay  the  remaining  loans  on  Whitewater;  is  that  correct? 

Mr.  Kennedy.  The  status  of  the  real  estate  development,  yes. 

Mr.  Chertoff.  Because  the  Clintons  were  personally  guarantee- 
ing thousands  of  dollars  worth  of  a  loan  that  had  been  extended  to 
Whitewater  that  was  still  unpaid;  correct? 

Mr.  Kennedy.  That's  correct. 

Mr.  Chertoff,  may  I  say  something?  Just  in  light  of  the  conversa- 
tion that  we've  just  engaged  in,  everything  you're  asking  me  would 
ordinarily  be  covered  by  the  attorney-client  or  work  product  privi- 
lege, every  single  question.  I  have  instructions  that  that  has  been 
waived,  and  that's  why  I  can  answer  these  questions. 

Mr.  Chertoff.  That's  good,  although  I  don't  know  that  your  con- 
versations with  Mr.  Wade  would  be  covered  by  the  attorney-client 
privilege. 

Mr.  Kennedy.  You  and  I  would  disagree  on  that. 

Mr.  Chertoff.  You  thought  you  were  representing  Mr.  Wade? 

Mr.  Kennedy.  No,  sir,  but  that's  attorney  work  product. 

Mr.  Chertoff.  Now,  in  connection  with  your  discussions  with 
Mr.  Wade,  were  you  asking  Mr.  Wade  when  he  would  pay  off  the 
balance  of  the  Whitewater  loan  out  of  the  money  that  Whitewater 
had  so  that  the  Clintons'  obligation  would  be  extinguished? 

Mr.  Kennedy.  First  of  all,  Mr.  Chertoff,  I  never  had  any  direct 
conversations  with  Mr.  Wade. 

Mr.  Chertoff.  Through  somebody  else? 

Mr.  Kennedy.  No,  sir.  I  don't  believe  that  we  engaged  in  those 
type  of  conversations,  but  since  I  didn't  have  direct  conversations 
with  him,  I  don't  want  you  to  hold  me  to  that.  I  believe  that  all 
we  talked  to  Mr.  Wade  about  was  where  does  this  matter  stand. 

Mr.  Chertoff.  Who  did  you  send  to  talk  to  Mr.  Wade  if  not 
yourself? 

Mr.  Kennedy.  A  paralegal  from  the  firm. 

Mr.  Chertoff.  Who's  the  paralegal? 

Mr.  Kennedy.  Her  name  is  Sue  Cathey-Jones. 

Mr.  Chertoff.  Why  did  you  send  a  paralegal  instead  of  going 
yourself? 

Mr.  Kennedy.  Simply,  we  were  doing  a  facts  investigation  into 
the  real  estate  records.  She  had  the  expertise.  It  was  an  economical 
way  of  doing  it. 

Mr.  Chertoff.  Did  you  come  to  learn  that  Mr.  Wade  was  in 
bankruptcy  and  couldn't  pay  off  any  part  of  the  loan  in  1991? 

Mr.  Kennedy.  No,  sir.  I  don't  think  so. 

Mr.  Chertoff.  I  have  a  memo  I  would  like  to  put  up  now.  It's 
DKSN  024533.  I  think  you  either  have  a  copy  or  we  can  give  a  copy 
to  you,  if  Ms.  Fisher  can  locate  that.  It's  going  to  refresh  your 
memory  a  little  bit. 

Mr.  Kennedy.  Mr.  Chertoff,  I  don't  have  a  copy  of  that. 

Mr.  Chertoff.  We  will  get  a  copy  to  you  in  a  second.  We  will 
get  it  out  to  everybody  in  a  second. 

Just  take  a  moment  to  look  at  that  and,  Mr.  Chairman,  we're 
going  to  pass  out  some  other  copies. 

Does  that  refresh  your  memory? 

Mr.  Kennedy.  Yes,  it  does. 
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Mr.  Chertoff.  It  is  a  memo  from  the  paralegal,  Cathey-Jones, 
you  just  made  mention  of;  correct? 

Mr.  Kennedy.  That's  correct. 

Mr.  Chertoff.  In  the  memo,  it's  indicated  that  although  the 
Clintons  have  individually  guaranteed  the  loan,  Mr.  Wade  when  he 
purchased  the  property  agreed  to  be  responsible  for  pajdng  the  loan 
off;  is  that  correct? 

Mr.  Kennedy.  The  memo  says  that  Mr.  Wade  had  purchased 
part  of  the  property  and  Chris  Wade  would  be  responsible  for  pay- 
ing the  remainder  of  the  loan. 

Mr.  Chertoff.  He  was  then  in  bankruptcy  in  1991? 

Mr.  Kennedy.  The  memo  indicates  that  Mr.  Wade  has  indicated 
to  Mr.  Proctor  that  he  is  now  responsible  for  the  note,  but  he  wants 
to  make  pajnnents  currently  because  he  has  recently  filed  bank- 
ruptcy. 

Mr.  Chertoff.  Were  you  involved  in  the  next  year,  in  1992,  in 
dealing  with  Whitewater-related  matters  when  they  emerged  in  the 
press? 

Mr.  ICennedy.  Yes,  sir,  for  helping  the  campaign  respond  to 
those  Whitewater  press  reports. 

Mr.  Chertoff.  You  were  helping  Ms.  Thomases  and  Loretta 
Lynch? 

Mr.  Kennedy.  I  was  helping  Loretta  Ljmch.  I  never  spoke  with 
Ms.  Thomases  about  it. 

Mr.  Chertoff.  You  spoke  with  Mr.  Hubbell  about  it? 

Mr.  Kennedy.  Yes,  sir. 

Mr.  Chertoff.  In  connection  with  that,  when  that  matter  was 
raised,  at  that  point  in  time,  as  of  March  1992,  am  I  correct  that 
that  loan  had  still  not  been  paid? 

Mr.  Kennedy.  I  believe  that's  correct,  Mr.  Chertoff. 

Mr.  Chertoff.  As  a  matter  of  fact,  wasn't  one  of  the  things  that 
happened  was  that  the  Presidential  financial  disclosure  form  was 
amended  to  disclose  the  existence  of  that  Whitewater  loan  that  had 
not  been  disclosed  in  an  earlier  submission? 

Mr.  Kennedy.  Mr.  Chertoff,  I  have  no  knowledge  about  that, 
other  than  it  may  have  been  reported  in  the  press. 

Mr.  Chertoff.  Now,  several  months  later,  within  the  next  few 
months,  the  Whitewater  loan  was  paid  off  by  Mr.  Wade? 

Mr.  Kennedy.  If  you  say  so,  Mr.  Chertoff. 

Mr.  Chertoff.  You  weren't  involved  in  that? 

Mr.  Kennedy.  No,  sir. 

Mr.  Chertoff.  You  don't  know  how  he  came  to  get  the  money 
to  pay  that  loan  off? 

Mr.  Kennedy.  No,  sir,  I  do  not. 

Mr.  Chertoff.  After  you  worked  on  this  Whitewater  matter  rep- 
resenting the  Clintons  and  helped  out  with  the  campaign  in  1992, 
you  then  phased  back  out  of  Whitewater;  is  that  correct? 

Mr.  Kennedy.  Let  me  see  if  I  can  answer  your  question  this  way. 
I  performed  legal  services  at  Mrs.  Clinton's  request  up  through  Oc- 
tober 1991.  Then,  when  there  began  to  be  press  interest,  I  assisted 
the  campaign  in  trying  to  respond  to  those  inquiries. 

Mr.  Chertoff.  For  the  balance  of  the  year,  were  you  involved  in 
Whitewater-related  matters  in  any  capacity? 

Mr.  Kennedy.  The  balance  of  which  year? 
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Mr.  Chertoff.  1992. 

Mr.  Kennedy.  No,  sir. 

Mr.  Chertoff.  Now,  in  1993,  when  Mr.  Foster  was  working  on 
the  issue  of  Whitewater  taxes  as  it  affected  the  Chntons,  were  you 
discussing  those  matters  with  him  in  the  White  House  Counsel's 
Office? 

Mr.  Kennedy.  I  was  not. 

Mr.  Chertoff.  He  never  came  to  you  for  any  advice  or  informa- 
tion? 

Mr.  Kennedy.  No,  sir,  he  did  not. 

Mr.  Chertoff.  Do  you  know  why  it  was  that  Mr.  Foster  had  files 
with  him  relating  to  Madison  Guaranty? 

Mr.  Kennedy.  At  what  point  in  time? 

Mr.  Chertoff.  At  the  White  House. 

Mr.  Kennedy.  I  don't  know  that  he  did. 

Mr.  Chertoff.  You  have  no  knowledge  about  that? 

Mr.  Kennedy.  No,  sir. 

Mr.  Chertoff.  So  until  this  call  in  August  from  Mr.  Coleman  in 
1993,  is  it  your  testimony  that  during  1993,  you  had  no  involve- 
ment with  an5^hing  relating  to  Whitewater  or  Madison  Guaranty? 

Mr.  Kennedy.  Mr.  Chertoff,  it's  an  awfully  broad  statement.  I 
don't  know  the  dates  of  this.  I  cannot  help  you  with  the  dates,  but 
I  believe  that  there  began  to  be  press  reports  about  Whitewater 
documents  in  Vince  Foster's  office  at  some  point  following  his  death 
in  July.  At  some  point,  I  asked  Bemie  what  in  the  world  is  all  this 
about  and  Bemie  told  me  he  was  helping  prepare  their  tax  returns. 

Mr.  Chertoff.  Mr.  Nussbaum  told  you  that  Mr.  Foster  had  been 
working  on  preparing  Whitewater  tax  returns? 

Mr.  Kennedy.  I  believe  he  said  Whitewater  tax  returns  for  the 
entity. 

Mr.  Chertoff.  There's  evidence  that  Mr.  McDougal  and  Mr. 
Blair  were  in  touch  with  Mr.  Foster  during  this  period  before  July 
20th  when  he  was  in  the  White  House.  Do  you  know  anything 
about  that? 

Mr.  Kennedy.  No,  sir,  I  do  not. 

Mr,  Chertoff.  Now,  did  you  learn  from  Mr.  Nussbaum  about 
the  issue  of  the  Whitewater  tax  returns  before  or  after  your  call 
from  Mr.  Coleman? 

Mr.  Kennedy.  Mr.  Chertoff,  I  don't  recall.  I'm  sorry,  I  don't. 

Mr.  Chertoff.  When  Mr.  Coleman  calls  you  in  August,  are  you 
now  talking  to  him  as  an  old  lawyer  for  the  Clintons  in  your  role 
back  in  1991,  or  are  you  talking  to  him  in  your  capacity  of  your 
new  job  as  an  Associate  White  House  Counsel? 

Mr.  Kennedy.  Mr.  Chertoff,  Mr.  Coleman  called  me.  At  the  time 
he  called  me,  I  was  employed  by  the  White  House. 

Mr.  Chertoff.  When  you  called  him  back,  in  your  mind,  you're 
calling  back  in  your  capacity  as  a  personal  lawyer  for  the  Clintons 
or  in  your  capacity  as  an  Associate  White  House  Counsel  perform- 
ing official  functions  for  the  President? 

Mr.  Kennedy.  Mr.  Chertoff,  at  the  time,  I  didn't  consider  the 
issue,  obviously. 

Mr.  Chertoff.  Did  Mr.  Nussbaum  talk  to  you  about  it? 

Mr.  Kennedy.  No,  sir. 
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Mr.  Chertoff.  Now,  when  you  talked  to  Mr.  Coleman  the  second 
time,  he  explicitly  brings  up  in  the  discussion  that  "your  clients' 
name  has  cropped  up,  both  of  them,  Whitewater  Development  Cor- 
poration," and  I'm  reading  here  from  Ms.  Nolan's  notes.  Ms.  Nolan 
was  the  person  you  brought  in  to  sit  in  on  the  phone  conversation 
with  you;  correct? 

Mr.  Kennedy.  That's  correct,  Mr.  Chertoff. 

Mr.  Chertoff.  Ms.  Nolan  says  "your  clients'  name  has  cropped 
up,  both  of  them."  Are  you  telling  us  that  the  reference  to  "both  of 
them"  is  not  a  reference  to  both  the  President  and  Mrs.  Clinton? 

Mr.  Kennedy.  I  believe,  as  I  testified  earlier,  it's  probably  a  ref- 
erence to  then-GrOvernor  Clinton  and  Jim  Guy  Tucker. 

Mr.  Chertoff.  Was  Jim  Guy  Tucker  ever  your  client? 

Mr.  Kennedy.  No,  sir. 

Mr.  Chertoff.  I  am  reading  verbatim  from  Ms.  Nolan's  notes. 
"Your  C's  name  has  cropped  up,"  arrow,  "both  of  them,"  and  it  says 
under  that  "Whitewater  Development  Corporation,"  Since  Mr. 
Tucker  was  never  your  client,  as  you  have  told  us,  to  whom  could 
"both  of  them"  refer  other  than,  as  Mr.  Coleman  testified  last  week, 
a  reference  to  the  fact  that  both  the  President  and  the  First  Lady 
were  your  clients  in  this,  for  purposes  of  this  conversation? 

Mr.  Kennedy.  Mr.  Chertoff,  can  you  show  me  where  on  Ms. 
Nolan's  notes  you're  talking  about  because  I  can't  find  it? 

Mr.  Chertoff.  Page  1  of  the  notes 

Mr.  Kennedy.  7956? 

Mr.  Chertoff.  Yes,  7956.  It  says  "quite  delicately — I  am  in- 
formed there  are  some  loan  transactions  that  relate  to  Madison 
Guaranty."  There's  a  little  arrow.  'Tour  C's  name  has  cropped  up," 
arrow,  "both  of  them,  Whitewater  Development  Corp."  It's  like  the 
second  paragraph.  You  can  see  it  right  at  the  bottom  of  the  Elmo 
here. 

Mr.  Kennedy.  I  see  it  now,  Mr.  Chertoff.  Thank  you. 

Mr.  Chertoff.  Does  that  help  you  to  remember  that,  in  fact, 
there  had  been  discussion  that  you  were  there  talking  about  two 
clients,  not  just  one? 

Mr.  Kennedy.  Mr.  Chertoff,  again,  this  is,  if  I  read  this  correctly, 
a  statement  made  by  Mr.  Coleman. 

Mr.  Chertoff.  Right. 

Mr.  Kennedy.  Right. 

Mr.  Chertoff.  So  your  testimony  earlier  regarding  this  very 
same  statement  by  Mr.  Coleman,  that  that  was  a  reference  to  Mr. 
Clinton  and  Mr.  Tucker,  would  you  agree  with  me  now  in  light  of 
this  note  that  the  reference  to  both  clients  or  two  clients  has  to  re- 
late to  the  President  and  Mrs.  Clinton? 

Mr.  Kennedy.  No,  Mr.  Chertoff,  I  don't  agree  with  that.  This 
could  be  "client's,"  apostrophe  S,  your  client,  apostrophe  S. 

Mr.  Chertoff.  Your  client  has 

Mr.  Kennedy.  "Client"  with  an  apostrophe  S. 

Mr.  Chertoff.  "Both  of  them."  Do  you  see  the  "both  of  them"? 
"Both  of  them"? 

Mr.  Kennedy.  Right. 

Mr.  Chertoff.  We've  established  Mr.  Tucker  wasn't  ever  your 
client;  correct? 

Mr.  Kennedy.  No,  sir.  I've  never  represented  Mr.  Tucker. 
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Mr.  Chertoff.  Now,  when  Whitewater  Development  Corporation 
was  mentioned,  2ind  Mr.  Coleman  goes  on  and  says  "the/re  not 
stopping  at  W.  I  can  guarantee  you  that."  That's,  again,  from  Ms. 
Nolan's  notes.  In  light  of  the  work  you  had  done  on  Whitewater  be- 
fore, your  understanding  being  that  it  had  come  up  in  the  cam- 
paign, did  that  ring  a  bell  with  you? 

Mr.  Kennedy.  Mr.  Chertoff,  I  don't  understand  your  question.  I 
apologize.  Can  you  ask  it  a  different  way? 

Mr.  Chertoff.  "They're  not  stopping  at"  and  what  looks  like  a 
'W."  "I  can  guarantee  you  that."  Did  that  ring  a  bell  with  you  now 
that  Whitewater  Development  Corporation  was  mentioned  by  Mr. 
Coleman  as  having  some  relevance  to  what  Mr.  Hale  might  say? 

Mr.  Kennedy.  In  my  notes  of  this  conversation,  I  had  written 
down  "Whitewater  Development  Corp."  with  a  colon  "not  stopping 
with  David  Hale." 

Mr.  Chertoff.  Ms.  Nolan's  notes  say  "Whitewater  Development 
Corporation,  they're  not  stopping  at  Whitewater.  I  can  guarantee 
you  that."  Whichever  version  is  right,  having  heard  that  White- 
water Development  Corporation  would  be  the  next  thing  after 
David  Hale,  as  your  notes  indicate,  did  that  ring  a  bell  with  you 
in  light  of  the  fact  that  you  had  spent  time  in  1991  and  1992  work- 
ing on  Whitewater  Development  Corporation? 

Mr.  Kennedy.  I  knew  what  Whitewater  was,  Mr.  Chertoff,  obvi- 
ously. 

Mr.  Chertoff.  You  knew  it  had  been  a  subject  that  you  had 
spent  a  fair  amount  of  time  trying  to  sort  out;  correct? 

Mr.  Kennedy.  Yes,  sir. 

Mr.  Chertoff.  Having  had  this  conversation  with  Mr.  Coleman 
where  he  raises  issues  involving  parking  of  loans;  correct? 

Mr.  Kennedy.  Yes,  sir. 

Mr.  Chertoff.  The  issue  comes  up  about  whether  there  was  a 
sole  source  arrangement  between  Madison  and  Hale.  You  asked 
that  question.  Why  did  you  ask  that?  On  the  last  page  of  Ms. 
Nolan's  notes,  the  next  to  last  entry  says  "BK,  not  a  sole  source  ar- 
rangement between  Madison  and  Hale?"  What  did  you  mean  when 
you  asked  that? 

Mr.  Kennedy.  Just  a  second,  Mr.  Chertoff.  I'm  looking  at  my 
notes  and  then  I'm  going  to  look  at  Beth's,  if  you  don't  mind. 

Mr.  Chertoff.  Sure. 

Mr.  Kennedy.  Mr.  Chertoff,  I  don't  recall  specifically  why  I 
asked  that  question.  All  I  had  written  down  in  my  notes  was  "sole 
source  relationship  with  Madison."  It  could  be,  and  this  is  specula- 
tion on  my  part,  I  had  some  familiarity  with  other  S&L  situations 
where  entities  had  been  created  specifically  so  S&L's  could  clean 
up  their  capital  structure  by  moving  bad  loans  off  their  books,  and 
I  may  have  been  asking  him  if  this  was  such  an  arrangement. 

Mr.  Chertoff.  Again,  bearing  in  mind  that  at  this  time  you 
knew  your  firm  had  been  involved  in  representing  Madison;  cor- 
rect? 

Mr.  Kennedy.  Yes,  sir. 

Mr.  Chertoff.  Were  you  concerned  about  how  close  the  relation- 
ship was  between  Madison  and  Hale  and  whether  Hale  was  in- 
volved in  helping  McDougal  clean  bad  loans  off  of  his  books? 

Mr.  Kennedy.  Was  I  concerned  about  it? 
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Mr.  Chertoff.  Yes. 

Mr.  Kennedy.  I  was  trying  to  extract  information  from  Mr.  Cole- 
man. 

Mr.  Chertoff.  You  were  trying  to  extract  information? 

Mr.  Kennedy.  Yes,  sir. 

Mr.  Chertoff.  After  you're  done  with  this  effort  to  try  to  extract 
information,  you  talked  to  Mr.  Nussbaum;  correct? 

Mr.  Kennedy.  Yes,  sir. 

Mr.  Chertoff.  You  talked  to  Mr.  Hubbell? 

Mr.  Kennedy.  Yes,  sir. 

Mr.  Chertoff.  Did  Mr.  Nussbaum  tell  you  to  talk  to  Mr.  Hub- 
bell? 

Mr.  Kennedy.  He  did  not. 

Mr.  Chertoff.  Did  you  report  back  to  Mr.  Nussbaum  after  you 
talked  to  Mr.  Hubbell? 

Mr.  Kennedy.  I  did  not. 

Mr.  Chertoff.  That's  it? 

Mr.  Kennedy.  Later  on,  as  I  testified  in  my  deposition,  Mr. 
Chertoff,  sifter  David  Hale  got  indicted,  and  then  Mr.  Coleman 
went  to  the  press,  I  went  to  get  Mr.  Lindsey  up  to  speed  about  the 
Coleman  conversation  so  that  he  could  respond  to  the  press. 

Mr.  Chertoff.  Other  than  Mr.  Nussbaum,  you  didn't  get  any- 
body else  in  the  White  House  up  to  speed  until  after  it  broke  in 
the  press? 

Mr.  Kennedy.  Ms.  Nolan,  one  of  my  peers,  went  with  me  to 
bring  Mr.  Lindsey  up  to  speed  about  the  Coleman  conversation  so 
that  he  could  respond  to  the  press,  but  no,  I  had  discussed  it  with 
my  superior,  and  I  didn't  talk  to  anyone  else  about  it. 

Mr.  Chertoff.  As  of  August,  it  was  your  understanding  that  Mr. 
Clinton  and  Mrs.  Clinton  had,  in  fact,  obtained  private  counsel  who 
had  taken  over  the  Whitewater  matters  for  Vincent  Foster;  is  that 
correct? 

Mr.  Kennedy.  Mr.  Chertoff,  I  don't  know  if  that  was  my  under- 
standing or  not.  You're  saying  as  of  August.  I'm  not  sure  that  was 
the  case.  I  just  don't  know. 

Mr.  Chertoff.  Weren't  you  aware  that  after  Mr.  Foster's  death 
a  certain  segment  of  documents  in  Mr.  Foster's  office  relating, 
among  other  things,  to  Whitewater  had  been  ultimately  transferred 
over  to  the  President  and  First  Lady's  private  lawyers? 

Mr.  Kennedy.  Only  in  connection  with  press  reports.  I  did  not 
know  they  had  gone  on  at  the  time. 

Mr.  Chertoff.  Press  reports  that  didn't  come  out  until  sometime 
later.  You're  saying  you  didn't  know  in  July  and  August — no  one 
said  to  you  some  of  Vince  Foster's  documents  on  Whitewater  had 
been  moved  over  to  the  President's  private  attorneys? 

Mr.  Kennedy.  That's  correct,  Mr.  Chertoff. 

Mr.  Chertoff.  Was  there  any  request  for  you  to  impart  informa- 
tion you  learned  from  Mr.  Coleman  to  the  President's  private  attor- 
neys in  August? 

Mr.  Kennedy.  No,  sir. 

Mr.  Chertoff.  So  it's  not  until  November  5th  that  there's  a  deci- 
sion that  you're  going  to  start  imparting  information  about  White- 
water to  the  President's  private  attorneys? 
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Mr.  Kennedy.  That's  the  first  time  I  was  asked  to  do  so,  Mr. 
Chertoff. 

Mr.  Chertoff.  Fm  trying  to  reconcile  this  leisurely  imparting  to 
the  private  attorneys  with  the  frenetic  activity  in  the  White  House 
in  September  and  October  trying  to  get  information  from  Treasury 
and  trying  to  get  other  information.  Can  you  shed  some  light  on 
that? 

Mr.  Kennedy.  Mr.  Chertoff,  as  I  previously  testified  in  deposition 
to  this  Committee,  not  in  open  session  because  this  is  the  first  time 
I've  testified,  Mr.  Nussbaum  and  I  agreed  that  after  Mr.  Foster's 
death,  I  would  have  nothing  to  do,  to  the  extent  possible,  with  sub- 
sequent investigations,  subsequent  interactions  involving  Mr.  Fos- 
ter, and  that's  what  happened  and  so  I  did  not  know  contempora- 
neously that  documents  were  being  moved  on  or  any  of  that. 

Mr.  Chertoff.  Why  didn't  Mr.  Nussbaum  tell  you,  then,  after 
Coleman  had  called  you  to  have  Mr.  Kendall  return  the  call? 

Mr.  Kennedy.  Mr.  Chertoff,  you're  trying  to  impose  a  time  line 
which  I  am  not  sure  is  accurate.  You  may  know  better  than  I.  I 
am  not  sure  Mr.  Kendall  was  on  the  scene  in  August.  I  just  don't 
know. 

Mr.  Chertoff.  Why  didn't  he  have  Williams  &  Connolly,  some- 
one at  the  firm  return  the  call? 

Mr.  Kennedy.  You're  asking  me  a  question  I  don't  have  the 
knowledge  to  answer,  Mr.  Chertoff. 

Mr.  Chertoff.  Just  a  couple  minutes  more.  On  September  29th, 
Mr.  Hubbell  got  a  call  from  April  Breslaw  concerning  the  fact  that 
there  was  going  to  be  an  inquiry  into  the  issue  of  whether  there 
was  a  conflict  when  the  RTC  hired  the  Rose  Law  Firm  to  pursue 
a  case  against  Frost.  When  did  you  first  learn  about  that? 

Mr.  Kennedy.  I  couldn't  tell  you,  but  it  was  from  press  reports. 

Mr.  Chertoff.  No  one  called  you  about  it? 

Mr.  Kennedy.  No,  sir. 

Mr.  Chertoff.  Even  though  you  had  been  one  of  the  people,  for 
example,  who  had  worked  on  the  Madison  matter? 

Mr.  Kennedy.  No,  sir. 

Mr.  Chertoff.  Mr.  Hubbell  never  spoke  to  you  about  it? 

Mr.  Kennedy.  No,  sir. 

Mr.  Chertoff.  After  the  press  reports  came  out,  did  you  contact 
Mr.  Hubbell  and  say,  in  substance,  Web,  what  do  you  know  about 
this? 

Mr.  Kennedy.  No,  sir,  I  did  not. 

Mr.  Chertoff.  Finally,  let  me  ask  you  this,  Mr.  Kennedy.  You 
were  asked  by  Senator  Hatch  whether  you've  ever  waived  the  privi- 
lege with  respect  to  this  November  5th  meeting.  I  would  like  to  ask 
the  question  in  a  little  different  way. 

Other  than  the  people  who  were  physically  present  at  the  No- 
vember 5th  meeting,  have  you  ever  orally  or  in  writing  commu- 
nicated to  any  other  person  an3i;hing  that  happened  during  the 
course  of  that  meeting? 

Mr.  Kennedy.  To  my  counsel,  Mr.  Chertoff. 

Mr.  Chertoff.  You  mean  your  personal  counsel? 

Mr.  Kennedy.  That's  correct. 

Mr.  Chertoff.  Other  than  your  personal  counsel,  have  you  ever 
told  anybody,  either  orally  or  in  writing,  anything  that  was  said 
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during  the  course  of  that  November  5th  meeting  in  Mr.  Kendall's 
office? 

Mr.  Kennedy.  Not  that  I  recall,  Mr.  Chertoff. 

Mr.  Chertoff.  Thank  you,  Mr.  Chairman. 

Senator  Grams.  Senator  Sarbanes. 

Senator  Sarbanes.  Mr.  Chairman,  I  was  going  to  inquire  as  to 
how  we're  going  to  proceed.  As  I  understand  it,  Mr.  Moscato,  who 
was  going  to  be  on  the  third  panel,  has  had  a  death  in  his  family 
and  is  not  coming  as  a  witness.  Mr.  Banks  has  been  brought  up 
here  two  or  three  times,  I  think,  and  has  never  been  heard  from. 
He  flies  back  and  then  has  to  come  back  again  which  is  a  great  im- 
position. I  would  like  to  suggest  to  the  Chairman  that  we  consoli- 
date those  two  panels. 

The  Chairman.  Sure. 

Senator  Sarbanes.  We  can  either  bring  them  on  now  or  take  a 
short  break  and  begin  at  a  very  early  time  in  order  to  finish  up. 

I  think  we're  finished  with  this  witness,  are  we  not? 

The  Chairman.  I  believe  that  we  have  concluded  as  of  this  point. 
I  would  suggest  that  we  reconvene  at  2:05  p.m.  I  would  also  sug- 
gest that  during  that  period  of  time,  our  Counsels  meet  with  Ms. 
Sherburne  and  see  if  they  can,  even  by  telephone,  contact  Mr.  Ken- 
dall to  resolve  as  much  as  possible  the  question  of  privilege. 

In  addition,  I  would  suggest  that  Counsel  use  that  additional 
time — ^because  I  know  we  are  going  to  break  into  a  conference,  the 
Republicans  will  and  I  believe  the  Democrats  will  as  well — to  ascer- 
tain whether  the  witnesses  will  make  themselves  voluntarily  avail- 
able without  the  formal  issuance  of  subpoenas  tomorrow.  So,  this 
way,  a  great  deal  of  work  can  be  undertaken  while  we  have  this 
adjournment,  and  we'll  come  back  at  2:05  p.m. 

Senator  Sarbanes.  Should  we  bring  them  on  and  get  any  open- 
ing statements  they  may  have  out  of  the  way?  I  think  we  might 
be  able  to  do  that. 

The  Chairman.  We  are  going  to  start  at  2:05  p.m.  We  will  bring 
them  in  and  anyone  who  wants  to  make  a  statement  will  make  a 
statement.  We  will  combine  the  two  panels,  and  we'll  get  through 
with  them.  I  do  not  believe  that  we  have  much  in  the  way  of  time 
on  this  side.  You  might  want  to  take  more  time  with  the  witnesses 
on  your  side.  We  ought  to  conclude  it  at  or  about  5  p.m.  if  we  start 
at  2:05  p.m.  So  we'll  stand  in  recess. 

[Whereupon,  at  12:25  p.m.,  the  hearing  was  recessed,  to  be  recon- 
vened at  2:05  p.m.  this  same  day.] 
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AFTERNOON  SESSION 

The  Chairman.  I  thank  the  witnesses  for  appearing,  and  I  thank 
you  for  standing  for  purposes  of  taking  the  oath.  Would  you  raise 
your  right  hand  and  repeat  after  me. 

We'll  start  with  Mr.  Irons,  and  work  our  way  across.  If  you  want 
to  identify  yourself  and  if  you  have  any  statement  that  you  would 
like  to  give,  we  would  be  pleased  to  take  it. 

Mr.  Irons. 

SWORN  TESTIMONY  OF  STEVEN  D.  IRONS 

SUPERVISORY  SPECIAL  AGENT 

FEDERAL  BUREAU  OF  INVESTIGATION 

Mr.  Irons.  Thank  you.  Mr.  Chairman,  Senator  Sarbanes,  Mem- 
bers of  the  Committee,  my  name  is  Steven  D.  Irons.  I  am  a  Super- 
visory Special  Agent  with  the  Federal  Bureau  of  Investigation,  as- 
signed to  the  Little  Rock,  Arkansas  field  division. 

Since  January  1994,  I  have  been  on  detail  to  the  Office  of  Inde- 
pendent Counsel.  I  am  here  to  testify  today  in  accordance  with  an 
agreement  between  the  Committee  and  the  Office  of  the  Independ- 
ent Counsel.  Thank  you. 

The  Chairman.  Thank  you,  Mr.  Irons.  Mr.  Pettus. 

SWORN  TESTIMONY  OF  DONALD  PETTUS 
FORMER  SPECIAL  AGENT  IN  CHARGE 
FEDERAL  BUREAU  OF  INVESTIGATION 

Mr.  Pettus.  Mr.  Chairman,  Senator  Sarbanes,  Members  of  the 
Committee,  my  name  is  Don  Pettus.  I  retired  from  the  FBI  in  No- 
vember 1994.  From  January  1986  to  December  1992,  I  was  the 
Special  Agent  in  Charge  of  the  FBI  field  office  in  Little  Rock.  I'm 
happy  to  answer  any  of  your  questions. 

The  Chairman.  Thank  you,  Mr.  Pettus.  Mr.  Kendrick. 

SWORN  TESTIMONY  OF  KEVIN  KENDRICK 

SUPERVISORY  SPECIAL  AGENT 

FEDERAL  BUREAU  OF  INVESTIGATION 

Mr.  Kendrick.  Mr.  Chairman,  Senator  Sarbanes,  Members  of 
the  Committee,  my  name  is  Kevin  Kendrick.  I'm  a  Supervisory 
Special  Agent  assigned  to  the  Detroit  field  office.  I  was  assigned  to 
our  headquarters  office,  the  FBI's  headquarters  office,  from  Sep- 
tember 1992  until  December  1994.  I'm  happy  to  answer  any  ques- 
tions you  might  have. 

The  Chairman.  Thank  you,  Mr.  Kendrick.  Mr.  Banks. 

SWORN  TESTIMONY  OF  CHARLES  A.  BANKS 
FORMER  U.S.  ATTORNEY,  EASTERN  DISTRICT,  ARKANSAS 

Mr.  Banks.  CJood  afternoon,  Mr.  Chairman  and  distinguished 
Members  of  this  Committee.  I  appreciate  the  opportunity  to  be  here 
this  afternoon  and  would  like  to,  if  I  might,  make  just  a  brief  series 
of  introductory  remarks. 

My  name  is  Charles  A.  Banks.  I'm  a  practicing  attorney  in  Little 
Rock,  Arkansas  with  the  firm  Banks,  Dodson  &  Spades.  My  pri- 
mary focus  is  in  litigation  with  special  emphasis  on  civil,  commer- 
cial and  criminal  trials. 
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I,  of  course,  served  as  U.S.  Attorney  with  great  privilege  and 
honor  to  have  done  so  in  the  Eastern  District  of  Arkansas,  from  on 
or  about  November  6,  1987  through  and  until  March  1,  1993. 

I  married  my  wife,  who  is  Nancy  Banks.  We  have  three  children 
and  we're  lifelong  residents  of  Arkansas.  I'm  a  1969  graduate  of  the 
University  of  Arkansas  School  of  Business;  and  I  received  a  Juris 
Doctorate  from  the  University  of  Arkansas  School  of  Law  in  1972. 
I  was  admitted  to  practice  before  the  Arkansas  Bar  in  April  1973. 

I  am  currently  licensed  to  practice  before  the  U.S.  Supreme 
Court,  the  8th  Circuit  Court  of  Appeals,  U.S.  District  Courts,  East- 
em  and  Western  Districts  of  Arkansas,  and  the  Arkansas  Supreme 
Court  and  Appellate  Courts.  I  currently  practice  in  all  State,  circuit 
and  chancery  courts. 

I  was  pleased  to  have  been  a  former  member  of  the  Arkansas 
Trial  Lawyers  Association  and  I  served  as  the  president  of  that  or- 
ganization. I'm  certified  as  a  Civil  Trial  Specialist  by  the  National 
Board  of  Trial  Advocacy. 

In  1982  I  was  privileged  to  be  the  Republican  nominee  for  the 
U.S.  Congress,  First  Congressional  District  of  Arkansas.  I  ran  un- 
successfully against  an  incumbent  Democrat  and  was  defeated  in 
the  general  election  of  that  year.  I  was  privileged  to  serve  as  Gen- 
eral Counsel  to  the  Republican  party  of  Arkansas  for  the  year 
1983,  during  which  time  period,  as  a  private  practitioner,  I  brought 
a  civil  rights  lawsuit  against  the  then-Grovemor,  Bill  Clinton,  of  Ar- 
kansas, for  the  politically  motivated  firing  of  the  Arkansas  State 
Labor  Commissioner,  who  was  a  Republican. 

In  November  1987,  I  had  the  high  honor  of  being  submitted  for 
nomination  as  U.S.  Attorney  for  the  Eastern  District  by  the  Honor- 
able John  Paul  Hammerschmidt,  then  a  Member  of  Congress.  I  was 
nominated  for  U.S.  Attorney  for  the  Eastern  District  of  Arkansas 
by  President  Ronald  Reagan  in  February  1988,  and  confirmed,  as 
I  said  earlier,  by  the  Senate  in  that  month  and  year. 

In  August  1992,  I  received  the  extraordinary  honor  of  being 
named  by  President  George  Bush  as  a  nominee  for  U.S.  District 
Judge  in  the  Eastern  District  of  Arksinsas.  That  nomination  was 
submitted  to  the  U.S.  Senate  for  confirmation,  and  that  nomination 
expired  without  action  by  the  Senate  after  the  national  elections  of 
November  1992. 

As  U.S.  Attorney,  I  personally  participated  in  numerous  trials  in- 
cluding the  prosecution  of  a  failed  savings  and  loan  identified  as 
First  South.  At  that  time,  it  was  the  largest  financial  institutional 
collapse  in  our  State,  and  convictions  in  that  case  included,  among 
others,  the  chief  executive  officer,  the  president  and  the  former 
president  of  the  Arkansas  Bar  Association.  During  my  term  as  U.S. 
Attorney,  our  office  was  successful  in  prosecuting  eight  savings  and 
loan  institutional  frauds  and  successfully  convicted  21  of  24  offi- 
cers, directors  or  attorneys  as  insiders. 

The  one  unsuccessful  prosecution  in  our  office  was  the  very  first 
savings  and  loan  case  tried  in  1989  or  1990,  and  it  was  identified 
as  Madison  Guaranty  Savings  &  Loan.  The  target  of  the  prosecu- 
tion was  Jim  McDougal  and  the  trial  resulted  in  a  defendant's  ver- 
dict of  Mr.  McDougal  and  two  co-defendants. 

In  September  1992,  our  office  received  criminal  referral  number 
C0004  regarding  Madison  Guaranty  Savings  &  Loan.  The  targets 
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of  the  referral  were  Mr.  and  Mrs.  McDougal  and  Lisa  Anspaugh, 
an  employee  bookkeeper.  C0004  included  as  potential  witnesses 
Governor  Bill  Clinton,  Hillary  Rodham  Clinton,  Lieutenant  Gov- 
ernor Jim  Guy  Tucker  and  former  U.S.  Senator  J.  William  Ful- 
bright. 

Referral  number  C0004,  with  an  explanatory  cover  letter,  was 
sent  to  the  Department  of  Justice  on  October  6,  1992.  The  referral 
and  supporting  documents  were  analyzed  by  myself,  F.  Mac  Dod- 
son,  first  assistant,  and  by  special  agents  of  the  FBL  This  was  done 
on  at  least  two  occasions  and  possibly  three. 

From  the  analysis  we  concluded  the  following:  Criminal  allega- 
tions against  Mr.  and  Mrs.  McDougal  and  Ms.  Anspaugh  were  mer- 
itorious, but  the  case  was  subject  to  declination  due  to  a  previous 
prosecution,  resource  commitments  to  other  S&L  investigations,  lit- 
tle if  any  prospect  of  recovery  from  the  institution  and  the  present 
mental  health  of  Mr.  McDougal.  However,  these  allegations  would 
be  subject  to  further  discussion  for  limited  investigation. 

The  allegations  against  potential  witnesses,  Mr.  and  Mrs.  Clin- 
ton and  Mr.  Tucker,  did  not  present  a  prosecutable  case  capable  of 
being  proved  beyond  a  reasonable  doubt. 

Third,  no  Grand  Jury  investigation  or  issuance  of  Grand  Jury 
subpoenas  pursuant  to  C0004  against  any  of  the  above  individuals 
should  or  would  be  initiated  prior  to  the  November  1992  Presi- 
dential elections. 

This  analysis  and  the  basis  for  this  conclusion  was  reduced  to 
writing  by  letters  dated  October  6,  1992,  October  16,  1992,  and 
January  27,  1993;  all  of  which  were  sent  to  the  Department  of  Jus- 
tice. After  the  elections  of  1992,  there  being  no  further  contact  from 
the  Department,  FBI,  RTC  or  other  agencies,  there  was  no  further 
investigation  initiated  by  my  office,  as  indicated  in  my  letter  of 
January  27th. 

All  decisions  that  I  made,  Mr.  Chairman  and  Members  of  this 
distinguished  body,  were  made,  in  reference  to  C0004,  honestly  and 
sincerely,  with  careful  thought  and  with  high  purpose  in  mind.  I 
believe,  as  a  U.S.  Attorney,  to  have  acted  other  than  as  I  did, 
would  have  been  improper  and  subjected  the  Department,  the 
President,  myself  and  the  people  of  Arkansas  to  discredit  and  dis- 
dain. Simply  put,  I  believe  I  did  the  right  thing  for  the  right  rea- 
sons. 

I  appreciate  this  Committee  giving  consideration  to  our  pressing 
schedules  and  trying  to  accommodate  us  and  I  appreciate  you  let- 
ting me  take  time  to  make  these  brief  introductory  remarks.  I'm 
happy  to  answer  any  questions  that  you  would  have. 

The  Chairman.  Thank  you  very  much,  Mr.  Banks.  Mr.  Frazier. 

SWORN  TESTIMONY  OF  DOUGLAS  FRAZIER 

ASSISTANT  DIRECTOR  FOR  EVALUATION  AND  REVIEW 

EXECUTIVE  OFFICE  FOR  U.S.  ATTORNEYS 

FORMER  ACTING  ASSOCIATE  DEPUTY  ATTORNEY  GENERAL 

U.S.  DEPARTMENT  OF  JUSTICE 

Mr.  Frazier.  Mr.  Chairman,  Senator  Sarbanes,  Members  of  the 
Committee,  my  name  is  Douglas  Frazier  and  I  presently  serve  as 
Assistant  Director  for  the  Evaluation  and  Review  staff.  Executive 
Office  for  United  States  Attorneys,  with  the  Department  of  Justice. 
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I  joined  the  Department  of  Justice  as  an  Assistant  U.S.  Attorney 
after  leaving  active  duty  in  the  Marine  Corps.  From  1984  to  1990, 
I  served  as  an  Assistant  U.S.  Attorney  in  the  Eastern  District  of 
Louisiana  and  in  the  Middle  District  of  Florida. 

In  August  1990,  I  was  detailed  to  the  Executive  Office  for  United 
States  Attorneys  to  form  the  Priority  Program  Section.  The  initial 
mission  of  Priority  Programs  was  to  serve  as  liaison  between  the 
U.S.  Attorneys'  Offices  and  the  Special  Counsel  for  Financial  Insti- 
tution Fraud.  Priority  Programs  served  as  the  data  collection  unit 
for  the  Special  Counsel.  In  January  1991,  still  detailed  to  EOUSA, 
I  was  asked  to  s'^rve  as  Acting  Deputy  Director  of  the  Executive  Of- 
fice for  United  States  Attorneys,  and  served  in  that  capacity  until 
February  1992. 

In  February  1992,  I  was  assigned  as  First  Assistant  U.S.  Attor- 
ney in  the  Southern  District  of  Florida  in  conjunction  with  the  In- 
terim U.S.  Attorney  there.  Upon  Presidential  nomination  of  a  new 
U.S.  Attorney  for  the  District,  I  was  appointed  Interim  U.S.  Attor- 
ney for  the  District  of  Nevada.  I  served  as  U.S.  Attorney  in  Nevada 
from  May  to  September  1992. 

From  October  1992  to  June  1993,  I  was  detailed  to  serve  as  Act- 
ing Associate  Deputy  Attorney  General.  My  responsibilities  varied, 
but  during  the  Bush  Administration,  included  law  enforcement 
agencies,  U.S.  Attorneys  and  the  Executive  Office  for  United  States 
Attorneys. 

In  January  1993,  Deputy  Attorney  General  George  Terwilliger 
asked  that  I  remain  in  the  Deputy  Attorney  General's  Office  for 
purposes  of  assisting  in  the  transition  of  Administrations.  I  agreed 
and  remained  in  the  Deputy  Attorney  General's  Office  for  transi- 
tion until  June  1993,  when  I  was  appointed  Interim  U.S.  Attorney 
for  the  Middle  District  of  Florida.  During  the  period  of  time  be- 
tween the  inauguration  and  appointment  of  Mr.  Philip  He5rmann  as 
Deputy  Attorney  General,  I  acted  in  a  limited  capacity  providing 
assistance  to  the  new  Administration.  I  was  also  involved  in  pro- 
viding orientation  training  to  the  newly  appointed  U.S.  Attorneys. 
I  assumed  my  present  position  in  June  1994. 

I'm  pleased  to  be  here  and  willing  to  answer  any  questions  from 
the  Committee. 

The  Chairman.  Thank  you  very  much,  Mr.  Frazier. 

Mr.  Chertoff. 

Mr.  Chertoff.  Mr.  Frazier,  you've  held  a  lot  of  jobs. 

Mr.  Frazier.  I  can't  keep  one. 

The  Chairman.  Did  you  ever  get  that  U.S.  Attorney  spot? 

Mr.  Frazier.  No,  Senator,  I  served  as  an  Interim  U.S.  Attorney 
on  two  different  occasions. 

Mr.  Chertoff.  Mr.  Banks,  I  just  want  to  focus  on  something  in 
your  opening  statement.  You  indicate  here  that,  based  on  that 
original  referral,  C0004,  criminal  allegations  against  Mr.  and  Mrs. 
McDougal  and  Ms.  Anspaugh  were  meritorious;  is  that  correct? 

Mr.  Banks.  They  were  meritorious  from  the  aspect  that  I  saw 
in  the  substance  of  the  allegations,  there  was  a  case  there  that 
was  prosecutable.  In  my  judgment,  the  priority  for  the  prosecution 
really  only  took  on  urgency  because  of  the  witnesses  involved.  Had 
that  case  come  in  solely  as  just  Mr.  and  Mrs.  McDougal,  I  would 
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have  really  worked  hard  or  given  serious  consideration  to  a  declina- 
tion or  at  least  putting  that  case  at  the  bottom  of  the  list. 

Mr.  Chertoff.  Let  me  just  establish  two  points.  One  point  is 
that  as  of  the  time  that  a  referral  comes  in,  there  has  not  been  any 
Grand  Jury  work;  correct? 

Mr.  Banks.  That's  correct. 

Mr.  Chertoff.  And  your  understanding  is  when  a  referral  comes 
in  from  the  RTC,  they  have  not  had  the  opportunity  to  compel  tes- 
timony from  witnesses  under  oath;  is  that  correct? 

Mr.  Banks.  That  would  be  the  normal  process. 

Mr.  Chertoff.  So  a  referral  is  really  something  that  begins  the 
process  of  a  U.S.  Attorney's  Office  investigation;  it's  not  something 
that  comes  at  the  end  of  the  investigative  process;  is  that  correct? 

Mr.  Banks.  That's  correct. 

Mr.  Chertoff.  Now,  let  me  put  the  Clintons  to  one  side.  This 
original  criminal  referral  also  mentioned  Jim  Guy  Tucker;  correct? 

Mr.  Banks.  That's  correct. 

Mr.  Chertoff.  It  talked  about  a  particular  partnership  in  which 
Mr.  McDougal,  Mr.  Tucker  and  Mr.  Stephen  Smith  had  gotten 
some  money  from  Madison  Guaranty? 

Mr.  Banks,  I'm  not  sure  I  recall  whether  or  not  they  had  gotten 
money,  but  my  recollection  of  the  referral  and  the  contents  of  the 
referral  after  this  period  of  time  is  that  Mr.  Tucker  was  included 
in  the  witness  list  under  the  same  type  of  factual  scenario  in  some 
respects  as  the  rest  of  the  witnesses. 

Mr.  Chertoff.  Part  of  that  referral  involved  a  group  or  a  part- 
nership called  Tucker-McDougal-Smith;  do  you  remember  that? 

Mr.  Banks.  I  do  remember  that. 

Mr.  Chertoff.  Who  is  Stephen  Smith? 

Mr.  Banks.  He  is  the  former  Administrative  Assistant  to  Gov- 
ernor Clinton,  and  I  am  not  sure  what  he's  done  in  the  past  few 
years.  I  don't  have  a  personal  relationship  or 

Mr.  Chertoff.  Was  there  a  point  in  time  in  which  he  was  the 
president  of  his  own  bank? 

Mr.  Banks.  Yes,  I  believe  that's  correct.  Kingston  or  something. 

Mr.  Chertoff.  Do  you  know  at  that  time  whether  the  bank  of 
Kingston  had  been  involved  in  making  a  loan  to  the  Clintons? 

Mr.  Banks.  I  don't  recall  that. 

Mr.  Chertoff.  Now,  let's  put  the  Clintons  to  one  side  and  focus 
on  the  issue  of  priorities.  When  you  got  this  referral,  wholly  apart 
from  the  Clintons,  there  was  an  indication  on  the  face  of  the  refer- 
ral that  Mr.  Tucker  who  was,  I  gather,  a  very  senior  political  figure 
in  Arkansas  was  involved  in  some  kind  of,  shall  we  say  question- 
able business  transactions  with  Mr.  McDougal  and  Mr.  Smith  in 
connection  with  this  Madison  Guaranty  Bank;  correct? 

Mr.  Banks.  As  I  said,  yes,  he  was  considered  a  witness  to  the  re- 
ferral and  the  allegations  in  the  referral  indicated  the  same  or 
similar  scenario  of  alleged  behavior  as  the  other  witnesses. 

Mr.  Chertoff.  Did  you  personally  prosecute  the  original  case 
against  McDougal? 

Mr.  Banks.  No,  I  did  not. 

Mr.  Chertoff.  Did  you  sign  the  indictment? 

Mr.  Banks.  Oh,  I'm  sure  I  did. 
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Mr.  Chertoff.  I  take  it,  notwithstanding  the  acquittal,  you  be- 
Ueved  that  case  was  a  meritorious  case  when  you  sought  an  indict- 
ment; correct? 

Mr.  Banks.  Absolutely.  Otherwise,  I  would  have  never  signed  the 
indictment. 

Mr.  Chertoff.  So,  regardless  of  the  acumen  of  the  case,  I  take 
it  you  had  some  familiarity  when  you  saw  the  name  McDougal 
coming  up  again  together  with  Tucker  and  Smith,  you  had  a  back- 
ground as  to  who  Mr.  McDougal  was? 

Mr.  Banks.  Sure,  I  had  a  background  of  who  he  was.  If  I  may 
explain,  though.  That  first  case — that  was  the  first,  the  McDougal 
case,  as  I'll  refer  to  it — in  1989  was  the  very  first  S&L  case  pros- 
ecuted by  our  office.  Because  of  political  allegations  and  innuendoes 
that  were  raised  at  the  outset  of  the  investigation  and  prior  to 
trial,  I  did  not  personally  participate  in  a  hands-on  manner  as  I  did 
in  the  other  S&L  cases.  That's  not  to  be  so  presumptuous  as  to  say 
that's  why  we  lost  it.  I  don't  mean  to  imply  that. 

I  accept  full  responsibility  for  the  prosecution  of  that  case  and 
the  fact  that  it  resulted  in  a  defendant's  verdict.  I  do  not  have  and 
did  not  have  the  working  inner  knowledge  as  a  lead  counsel  or  as 
a  participating  counsel  as  I  would  have  in  some  other  cases,  but 
I'm  not  trying  to  run  away  from  your  question. 

I  knew  who  Mr.  McDougal  was  from  the  first  prosecution.  I  also 
knew,  at  the  time  this  referral  came  in,  the  facts  and  circum- 
stances surrounding  the  general  scenario  of  what  an  additional 
prosecution  would  have  entailed  to  reindict  Mr.  McDougal. 

Mr.  Chertoff.  Let  me  take  that  in  two  parts.  First  of  all,  are 
you  telling  us  at  the  time  of  the  original  McDougal  case,  you  made 
a  decision  to  keep  yourself  at  a  distance  from  the  case? 

Mr.  Banks.  I  made  a  decision  to  keep  myself  at  a  distance  so  as 
not  to  have  a  heavy  presence  that  would  aggravate  or  potentially 
embarrass  the  Department  of  Justice,  even  with  unfounded  politi- 
cal accusations  or  innuendo. 

Mr.  McDougal,  in  the  first  case,  I  don't  even  remember  now  what 
he  had  said  both  before  the  trial  and  then  after  the  acquittal,  but 
suffice  it  to  say,  it  was  less  than  pleasant  and  it  also  involved  Con- 
gressman Hammerschmidt,  that  this  was  all  a  political  prosecution, 
the  only  reason  he  was  being  indicted  was  because  the  Republi- 
cans wanted  to  persecute  him.  I  thought  because  of  the  fact  that 
I  had  more  than  a  modest  media  exposure  as  a  Republican  and,  of 
course,  as  a  U.S.  Attorney,  it  would  only  aggravate  and  distract 
from  the  substance  of  the  trial  for  me  to  be  heavily  present  and  in- 
volved in  leading  the  investigation. 

Mr.  Chertoff.  So  you  had  a  previous  experience  or  had  made  a 
previous  decision  that,  even  back  at  the  time  of  the  first  case, 
McDougal  was  a  very  politically  sensitive  case  for  you  to  get  in- 
volved? That  sums  it  up  basically? 

Mr.  Banks.  That  sums  it  up  except  for  this:  When  you  say  for 
me  to  get  involved,  it  was  not  just  me,  my  involvement  was  the  in- 
volvement of  the  Department  of  Justice.  I  didn't  think  the  Depart- 
ment of  Justice  would  want  that  political  embarrassment  either. 

Mr.  Chertoff.  You're  saying  the  political  embarrassment  came 
from  Mr.  McDougal  making  accusations  against  you? 

Mr.  Banks.  Not  only  that,  we  lost  the  case. 
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Mr.  Chertoff.  When  you  made  your  decision  to  step  back  from 
the  original  prosecution,  you  thought  it  was  going  to  be  a  good 
case;  right? 

Mr.  Banks.  Yes.  If  I  had  to  try  over  again,  that  case  would  have 
been  moved  back  in  time  and  it  would  have  been  worked  further. 
I  think  that,  frankly,  we  cut  the  case  too  narrow,  but  as  I  told  the 
defense  counsel,  you  win  them  and  you  lose  them.  We  did  what  we 
thought  was  right  and  proper  under  oath  and  we  lost.  The  jury  ac- 
quitted him. 

Mr.  Chertoff.  So  when  you  get  the  second  case  coming  in,  you 
are  looking  at  that  case  against  the  background  of  your  previous 
sensitivity  about  the  case,  and  also  your  previous  understanding 
that  maybe  there  was  some  more  work  that  could  have  been  done 
with  Mr.  McDougal;  right? 

Mr.  Banks.  Not  only  that,  but,  quite  frankly,  the  second  case 
that  came  in,  again,  based  upon  my  recollection,  the  allegations  of 
the  second  case,  even  though  they  did  not  rise  to  the  level  of  imme- 
diate urgent  need  to  try  to  get  this  Grand  Jury  going,  I  thought 
were  stronger  than  the  first  case. 

But  the  situation  had  changed  dramatically  in  3  years,  as  to  Mr. 
McDougal,  as  to  the  number  of  S&L  investigations  we  were  faced 
with,  and  as  to  the  number  of  convictions  that  we  had  incurred. 

Again,  in  all  honesty,  Mr.  Chertoff,  this  referral,  the  way  it  came 
in,  the  pressure  that  came  with  it,  the  so-called  sense  of  urgency 
that  seemed  to  be  attributed  to  it  made  me  back  away  from  it  and 
give  it  a  very,  I  thought,  reasonable,  prudent  and  cautious  look. 

Mr.  Chertoff.  As  of  November  9,  1992,  the  day  after  election 
day,  that  referral  was  still  there;  right? 

Mr.  Banks.  Yes,  sir. 

Mr.  Chertoff.  At  that  point,  you  have  a  referral  involving  what 
you've  acknowledged  is  someone  who  in  some  ways  is  more  serious 
criminally  than  the  first  case  you  prosecuted,  where  the  soon-to-be 
Sitting  Grovemor  of  Arkansas  is  one  of  the  people  named  as  having 
been  involved  in  a  transaction  with  Mr.  McDougal  who  you  have 
some  previous  opinions  of  in  terms  of  his  being  involved  in  some 
funny  stuff  with  S&L's;  is  that  right? 

Mr.  Banks.  That's  correct. 

Mr.  Chertoff.  Now,  would  you  agree  with  me  that,  putting 
aside  the  question  of  how  much  money  can  be  recovered,  any  time 
you  have  a  case  in  which  there  is  a  suggestion  of  illegality  touching 
upon  the  Governor  of  a  State,  that  automatically  becomes  a  high 
priority  case? 

Mr.  Banks.  I  would  agree  with  that  to  this  extent:  I  certainly 
think  that  it  causes  you  to  prioritize  it  in  a  different  manner,  and 
I  think  it  also  causes  you  to  attempt  to  make  a  preliminary  exam- 
ination of  the  allegations  to  be  sure  that  there  is  a  substance  and 
a  need  for  some  t3T)e  of  emergency  or  urgent  reaction  to  it. 

I  mean,  in  my  case,  you  said  separate,  you  said  separate  the  wit- 
nesses from  the  main  indictment  and  I  am. 

Mr.  Chertoff.  I  said  separate  the  Clintons  from  the  msiin  indict- 
ment. 

Mr.  Banks.  I'm  sorry,  but  I  have  to  put  Mr.  Tucker  in  the  same 
category.  I  didn't  see  any  special  focus  on  GrOvemor  Tucker  or  spe- 
cial misconduct.  Just  so  you'll  know,  whenever  meetings  were  held 
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and  discussions  were  held  about  this  referral,  when  the  sense  of  ur- 
gency came  up,  it  was  not  involving  Senator  Fulbright,  Stephen 
Smith,  Greg  Young,  or  Governor  Tucker,  it  was  always,  either  tac- 
itly or  expressly  implied,  that  the  sense  of  priority  or  hot  potato, 
if  you  will,  was  Mr.  and  Mrs.  Clinton. 

Mr.  Chertoff.  But  on  November  9th,  the  day  after  the  election, 
whatever  reason  you  have  for  delaying,  now  it's  November  9th.  The 
election  is  over,  Mr.  Clinton  is  the  President.  Mr.  Tucker  is  going 
to  be  the  Governor.  At  that  point,  there  is  no  longer  an  issue  of 
interfering  with  an  election  or  something  coming  up  at  the  last 
minute. 

At  that  point,  did  you  give  the  word,  did  you  say  let's  get  going 
on  this  investigation  involving  the  Sitting  Grovemor  of  the  State  of 
Arkansas? 

Mr.  Banks.  No.  Can  I  tell  you  why  not? 

Mr.  Chertoff.  Sure. 

Mr.  Banks.  Number  one,  the  allegations  in  the  referral,  as  I  saw 
them — and  please  remember  I  only  had  one  referral  that  came  in, 
C0004.  In  that  referral,  it  was  my  considered  judgment,  as  well  as 
the  judgment  of  others — and  my  impression  at  that  point  in  time 
was  it  included  the  FBI,  it  included  my  First  Assistant,  it  included 
a  respected  member  of  the  staff,  Mr.  Jackson — ^that  the  allegations 
were  not  prosecutable. 

I  mean,  it  did  not  seem  to  me,  if  I  had  already  sent  this  informa- 
tion in  to  the  Department  of  Justice  as  early  as  October  6th,  that 
the  Department  of  Justice,  main  Justice,  knew  well  in  hand  what 
I  had  down  there  on  that  referral,  and  I  assume  that  the  Depart- 
ment concurred  with  me  that  the  way  to  handle  it  was  cautiously 
and  prudently  and  not  to  inject  a  Grand  Jury  issuance  of  subpoe- 
nas to  create  media  attention  to  matters  that  we  didn't  even  think 
we  could  prove. 

Mr.  Chertoff.  Let  me  break  this  into  two  parts.  After  the  elec- 
tion on  November  9th,  you  don't  worry  anymore  about  affecting  the 
November  election;  correct?  So  that  is  out  of  it  as  an  issue;  right? 

Mr.  Banks.  That's  out  of  it  as  an  issue. 

Mr.  Chertoff.  Now,  you  can't  know  whether — and  you  told  us 
a  moment  ago  and  you  have  it  in  your  statement — the  allegations 
were  meritorious,  that  in  some  ways  they  were  more  serious  than 
in  the  first  case  you  brought.  The  referral  itself  indicates  that  there 
is  some  kind  of  a  business  relationship  or  a  partnership  between 
McDougal  and  Tucker.  Tucker  is  the  Sitting  Governor  which  auto- 
matically makes  it  a  high  priority  case. 

As  of  November  9th,  after  the  election,  how  are  you  going  to  de- 
termine if  you  have  a  prosecutable  case  if  you  don't  start  a  criminal 
investigation? 

Mr.  Banks.  I  guess  I  would  answer  the  question  this  way:  There 
are  those,  I'm  sure,  that  can  disagree  with  how  I  handled  that  re- 
ferral, but  I  think  that  I  handled  it  in  the  appropriate  way.  For  ex- 
ample, after  the  election,  there  was  no  more  Republican  Adminis- 
tration except  for  the  phase-out.  The  Department  of  Justice,  main 
Justice,  knew  about  the  contents  of  the  referral  and  they  knew  my 
vigorous  feelings  about  the  referral  itself. 

At  all  times  that  I  was  acting  as  U.S.  Attorney,  I  was  also  a 
pending  nominee  for  a  Federal  judgeship.  Now,  if  before  the  elec- 
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tion  had  I  pursued  the  referral,  it  certainly  would  have  appeared 
and,  in  my  mind,  smacked  of  pure  self-serving  partisan  conduct  so 
that  I  could  hopefully  ensure  that  I  would  become  a  Federal  judge 
to  help  the  election  of  President  Bush. 

After  the  election,  it  seems  to  me  that  to  have  begun  a  referral 
knowing  that  it  was  going  to  get  media  attention,  whether  it  be 
against  Governor  Tucker,  whether  it  be  against  the  Clintons,  and 
you  are  not  going  to  get  media  attention  just  against  Governor 
Tucker,  then  you  certainly  are  going  to  incur  a  perception  that 
you're  trying  to  punish  the  next  President  of  the  United  States  be- 
cause you're  not  going  to  be  a  Federal  judge. 

Also,  I  can't  imagine  that  a  Sitting  U.S.  Attorney  who  is  on  his 
way  out  would  initiate  such  an  investigation  and  incur  that  type 
of  embarrassment  to  the  Department  of  Justice,  himself,  and  to  the 
FBI. 

Finally,  if  main  Justice  is  not  making  any  inquiry  about  it,  and 
no  one  else  is  making  any  inquiry  about  it,  I  thought  I  was  han- 
dling it  in  a  way  consistent  with  the  way  they  thought  it  should 
be  handled. 

Mr.  Chertoff.  Mr.  Irons,  let  me  ask  you  something.  We  have  an 
agreement  with  the  Independent  Counsel  to  limit  the  timeframe  in 
which  we  examine  you,  but  I  want  to  focus  your  attention  on  the 
period  of  September  1993.  I  want  to  put  before  you  a  memorandum 
that's  written  by  you  to  the  SAC/Little  Rock,  dated  10/1/93.  Let's 
put  it  up  on  the  Elmo.  It  relates  to  David  Hale. 

Now,  am  I  correct  that  as  of 

Mr.  Banks.  What,  now?  I'm  sorry. 

Mr.  Chertoff.  It  relates  to  September  28,  1993,  but  it's  actually 
dated  October  1,  1993.  It's  to  the  SAC  for  Little  Rock  from  Steven 
Irons.  Did  you  write  that  memorandum? 

Mr.  Irons.  Is  the  subject  of  this  memorandum  Thomas  W.  An- 
derson, et  al.? 

Mr.  Chertoff.  Yes. 

Mr.  Irons.  Yes,  I  did. 

Mr.  Chertoff.  At  this  time  you  had  an  open  case  against  David 
Hale;  in  fact,  he  had  already  been  indicted;  is  that  correct? 

Mr.  Irons.  That's  correct.  Mr.  Chertoff,  I  have  two  memos  dated 
October  1,  1993.  I'm  confused  as  to  which  one 

Mr.  Chertoff.  It  is  two  paragraphs  and  it  starts  "on  9/28/93 
writer  had  a  telephonic  conversation." 

Mr.  Irons.  I  have  that.  I'm  sorry. 

Mr.  Chertoff.  You  had  a  conversation  with  Cecelia  Seay  on 
September  28th,  an  attorney  for  the  Small  Business  Administra- 
tion, regarding  David  Hale;  is  that  correct? 

Mr.  Irons.  That's  correct. 

Mr.  Chertoff.  She  was  a  contract  lawyer  working  for  the  SBA 
in  terms  of  their  receivership  for  Capital  Management,  Mr.  Hale's 
old  company;  is  that  correct? 

Mr.  Irons.  That's  correct. 

Mr.  Chertoff.  Now,  I  want  you  to  read  the  second  paragraph 
to  us,  if  you  would. 

Mr.  Irons.  It  says: 

Writer  mentioned  the  media  reports  of  SBA  spokesman  Tedder's  comments  con- 
cerning the  case  and  noted  Teckler  was  not  helping  matters  by  stating  certain 
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activities  were  not  criminal  in  nature  when  he  did  not  have  all  of  the  facts.  Seay 
advised  she  had  spoken  to  SBA  in  Washington  (possibly  Mark  Stephens),  and  un- 
derstood officials  from  the  White  House  had  urged  SBA  to  make  such  a  character- 
ization due  to  the  mentions  of  Whitewater  Development  in  some  news  accounts  and 
White  House  desire  to  avoid  any  inference  criminal  activity  could  have  occurred  in 
relation  to  Whitewater  Development  and  Hale's  company. 

Mr.  Chertoff.  Mr.  Irons,  can  you  tell  us  the  facts  surrounding 
this  report  that  you  made? 

Mr.  Irons.  As  I  recall,  during  that  time  period  myself  and  other 
agents  assigned  to  this  investigation  were  having  conversations 
with  not  only  Ms.  Seay  but  other  representatives  of  the  SBA.  As 
background,  the  FBI  had  executed  a  search  warrant  on  Mr.  Hale's 
company  in  July  1993,  did  not  obtain  all  of  the  records,  and  were 
interested  in  obtaining  further  records  of  the  company. 

Ms.  Seay,  in  the  capacity  of  attorney  for  the  SBA  and  as  part  of 
her  efforts  in  the  receivership,  obtained  the  balance  of  those  rec- 
ords, or  at  least  additional  records.  So  there  were  ongoing  conver- 
sations between  FBI  representatives  and  Ms.  Seay  concerning  the 
total  universe  of  records  and  a  sharing  of  information. 

Mr.  Chertoff.  Now,  in  the  context  of  this,  what  was  the  discus- 
sion that  you  had  in  which  Ms.  Seay  indicated  to  you  that  the 
White  House  had  urged  the  SBA  to  make  certain  characterizations 
about  this  case? 

Mr.  Irons.  The  context  is  I  was  complaining  to  her,  since  I 
thought  she  might  have  some  contact  with  the  SBA  officials,  that 
the  SBA  spokesman  would  presume  to  characterize  whether  there 
was  anything  to  an  investigation,  that  at  that  time  was  ongoing, 
and  the  ultimate  facts  had  not  been  determined. 

Mr.  Chertoff.  She  came  back  to  you  and  what  did  she  say  to 
you? 

Mr.  Irons.  I  would  refer  to  the  memo.  It  is  my  understanding 
she  said  that  she  understood  from  her  conversations  with  SBA  offi- 
cials in  Washington — and  I  didn't  know  who  that  was,  but  at  that 
time  Mark  Stephens  was  an  attorney  we  were  dealing  with  and 
Mark  Stephens  was  out  of  Washington.  I  wasn't  sure  she  referred 
to  Mark.  She  may  have  referred  to  Mark  in  the  conversation,  so 
that's  why  I  put  "possibly  Mark  Stephens"  in  parentheses. 

It  is  my  understanding  that  what  she  was  telling  me  was  that 
the  SBA  had  received  from  the  White  House  some  indication  that 
they  wanted  the  SBA  to  characterize  the  activity  as  my  memo 
states. 

Mr.  Chertoff.  Now,  you  made  a  point  of  writing  this  in  the 
memorandum  to  your  supervisor;  is  that  correct? 

Mr.  Irons.  Yes,  actually  it's  to  memorialize  this  to  the  file  for 
whoever  might  have  an  interest  in  that. 

Mr.  Chertoff.  You  did  that  because  you  felt  it  was  an  important 
conversation? 

Mr.  Irons.  Yes,  sir. 

Mr.  Chertoff.  Had  you  had  a  previous  experience  in  which  you 
had  received  some  information  that  an  attorney  for  Mr.  Hale,  not 
Mr.  Coleman,  an  attorney  by  the  name  of  Mr.  Mays  may  have  gone 
to  Washington  to  try  to  do  something  about  the  case  against  Mr. 
Hale? 

Mr.  Irons.  I  did  receive  such  information.  I  was  not  clear  that 
Mr.  Mays  was  acting  as  an  attorney  for  Mr.  Hale. 
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Mr.  Chertoff.  Was  it  information  about  Mr.  Mays? 

Mr.  Irons.  Yes,  sir. 

Mr.  Chertoff.  Who  is  Mr.  Mays? 

Mr.  Irons.  Mr.  Mays  is  an  attorney  in  Little  Rock.  I  believe  he 
held  a  judgeship  of  some  kind  in  the  State,  or  at  a  local  level. 

Mr.  Chertoff.  Would  you  describe  Mr.  Mays  as  a  well  connected 
attorney? 

Mr.  Irons.  I  would  now. 

Mr.  Chertoff.  You  weren't  sure  whether  Mr.  Mays  actually  was 
representing  Mr.  Hale  at  any  point  in  time? 

Mr.  Irons.  I'm  not  sure. 

Mr.  Chertoff.  But  did  you  learn  from  Mr.  Jackson  at  the  U.S. 
Attome/s  Office  that  there  was  some  understanding  that  Mr. 
Mays  had  gone  to  Washington  to  meet  with  unknown  officials  to 
try  to  get  the  investigation  into  Hale  quashed? 

Mr.  Irons.  Yes. 

Mr.  Chertoff.  Tell  us  as  best  you  can  recall  what  Mr.  Jackson 
told  you  about  that. 

Mr.  Irons.  As  best  as  I  recall,  Mr.  Jackson,  one  day  when  he  was 
in  the  FBI  office  base  and  we  were  discussing  this  investigation, 
told  me  that  he  understood  that  representatives  of  Mr.  Hale  had 
made  the  rounds  of  the  politicians  in  Arkansas  tiying  to  derail  this 
case,  and  having  been  unsuccessful  or  apparently  unsuccessful, 
that  Mr.  Mays  was  scheduled  to  travel  to  Washington,  he  heard, 
to  speak  to  somebody  in  Washington  about  helping  Mr.  Hale  out. 

Mr.  Chertoff.  Did  you  ever  find  out  to  whom  Mr.  Mays  spoke? 

Mr.  Irons.  I  never  knew  that  for  sure. 

Mr.  Chertoff.  Did  you  ever  determine  whether  Mr.  Mays  was 
someone  who  had  physical  access  to  the  White  House? 

Mr.  Irons.  At  that  time  I  don't  believe  I  knew  whether  he  did 
or  not. 

Mr.  Chertoff.  Do  you  know  now? 

Mr.  Irons.  I  believe  under  the  agreement  between  the  Independ- 
ent Counsel 

Mr.  Chertoff.  Is  that  off  limits?  OK.  I'll  honor  that. 

Let  me  ask  you  this,  then.  Again,  limiting  yourself  to  the  stuff 
you  knew  before  the  Special  Counsel  was  appointed,  did  you  know 
that  Mr.  Mays  was  someone  who  had  telephone  contact,  for  exam- 
ple, with  Mr.  Hubbell  when  Mr.  Hubbell  was  Associate  Attorney 
General? 

Mr.  Irons.  No,  and  if  I  could  clarify,  I  don't  recall  hearing  of  Mr. 
Mays  until  Mr.  Jackson  first  mentioned  him. 

Mr.  Chertoff.  Now,  I  want  to  take  you  again  back  to  this  Sep- 
tember memo  involving  the  White  House  contact  with  the  SBA.  Is 
one  of  the  reasons  you  wrote  that  memo  because  you  had  a  con- 
cern— and,  again,  I'm  limiting  you  to  that  period  of  time — that 
there  was  some  potential  for  interference  in  this  investigation  from 
the  White  House? 

Mr.  Irons.  I  wanted  to  be  careful  to  watch  for  that. 

Mr.  Chertoff.  I  want  to  take  you  a  little  bit  further,  actually 
into  the  same  period,  September  24th.  Again,  there  is  another 
memo  of  October  1,  which  you  had  directed  my  attention  to,  which 
relates  to  a  meeting  that  you  had  in  Paula  Case^s  office,  also  re- 
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garding  the  same  case,  the  David  Hale  case.  Is  that  memo  the  one 
that  we've  got  up  on  the  Elmo  there? 

Mr.  Irons.  Yes,  sir,  it  is. 

Mr.  Chertoff.  Now,  in  the  course  of  this,  what  was  the  purpose 
of  this  meeting? 

Mr.  Irons.  The  purpose  of  this  meeting  or  this  memo? 

Mr.  Chertoff.  The  purpose  of  the  meeting. 

Mr.  Irons.  The  meeting.  It  was  my  understanding  that  this 
meeting  was  going  to  accomplish  two  purposes.  I  said  in  the  memo 
it  was  to  have  an  ongoing  coordination  of  the  investigative  efforts 
that  were  ongoing  between  the  FBI  and  the  U.S.  Attorney's  Office. 

From  a  FBI  standpoint,  a  major  component  of  that  was  to  offer 
input  concerning  how  the  investigation  could  be  conducted  with 
more  coordination  between  the  FBI  and  the  U.S.  Attorney's  Office. 
Also,  from  conversations  I  believe  I  had  with  Assistant  U.S.  Attor- 
ney Michael  Johnson,  maybe  a  day  or  so  before  this  meeting,  I  was 
aware  that  the  potential  issue  of  Paula  Casey's  recusal  could  be 
discussed. 

So  I  would  say  from  the  U.S.  Attorney's  Office  point  of  view,  that 
may  have  been  a  major  reason  for  the  meeting;  and  from  the  FBI's 
point  of  view,  certainly  we  wanted  to  hear  about  any  recusal,  but 
it  was  to  discuss  coordination. 

Mr.  Chertoff.  What  did  Mr.  Johnson  tell  you  was  the  reason 
Ms.  Casey  might  be  considering  recusal? 

Mr.  Irons.  I'm  not  sure  exactly  what  he  said  in  that  conversa- 
tion. I  don't  know  if,  at  that  point,  he  mentioned  that  there  had 
been  some  communications  or  rumors  from  the  Department  of  Jus- 
tice that  maybe  they  thought  it  was  necessary,  or  if  that  came 
later,  I  just  don't  know. 

Mr.  Chertoff.  During  the  course  of  the  meeting,  did  the  subject 
of  Ms.  Casey's  recusal  come  up? 

Mr.  Irons.  Yes,  it  did. 

Mr.  Chertoff.  Would  you  tell  us  what  was  said  about  it? 

Mr.  Irons.  After  hearing  a  discussion  of  previous  investigative 
findings  and  the  contemplated  investigative  activity,  Ms.  Casey  ad- 
vised that  she  felt  like  it  was  a  certainty  that  she  would  recuse 
herself,  and  that  the  only  remaining  decision  was  to  determine  the 
timing  of  the  recusal. 

Mr.  Chertoff.  Did  she  explain  why  she  would  recuse  herself  as 
of  September  24th? 

Mr.  Irons.  Yes. 

Mr.  Chertoff.  What  did  she  say? 

Mr.  Irons.  The  reason,  as  I  recall,  and  as  I've  documented  in  the 
memo,  was  her  friendship  with  Jim  Guy  Tucker,  Seth  Ward,  and 
Stephen  Smith. 

Mr.  Chertoff.  Now,  we've  already  obtained  a  description  from 
this  panel  as  to  who  Governor  Tucker  was  and  who  Stephen  Smith 
was.  Who  did  you  understand  Seth  Ward  was  for  purposes  of  this 
investigation,  what  was  his  relevance? 

Mr.  Irons.  Seth  Ward,  I  believe,  had  been  a  major  borrower  at 
Madison  Guaranty  Savings  &  Loan  and  he  was  the  father-in-law 
ofWebbHubbell. 

Mr.  Chertoff.  Did  you  express  an  opinion  in  the  meeting  about 
whether  Ms.  Casey  should  recuse  herself? 
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Mr.  Irons.  No,  I  did  not  express  an  opinion  about  whether  she 
should  recuse  herself.  I  limited  myself  to  an  estimation  of  the  de- 
gree of  involvement  of  these  people. 

Mr.  Chertoff.  What  did  you  say  was  the  degree  of  likely  in- 
volvement of  Tucker,  Ward  and  Smith 

Mr.  Irons.  That 

Mr.  Chertoff.  — in  relation  to  her  recusal? 

Mr.  Irons.  It  was  my  estimation  that  if  they  weren't  ultimately 
charged,  they  would  be  witnesses,  possibly  immunized  witnesses. 

Mr.  Chertoff.  When  you  say  "immunized  witnesses,"  you  mean 
people  who  would  testify  but  under  immunity  from  prosecution? 

Mr.  Irons.  Yeah,  I  think  the  distinction  I  was  trying  to  draw  was 
while  they  may  not  be  charged,  they  were  close  to  the  activities 
that  appeared  to  have  gone  on  and 

Mr.  Chertoff.  At  some  point  did  Ms.  Casey  leave  the  room  dur- 
ing the  balance  of  the  meeting? 

Mr.  Irons.  Yes,  she  did.  After  a  characterization  by  the  FBI  and 
by  Fletcher  Jackson  of  the  U.S.  Attorney's  Office  as  to  what  the 
previous  investigative  findings  had  disclosed  and  what  contem- 
plated investigation  remained,  and  after  a  short  discussion  about 
suggestions  as  to  better  coordinate  the  investigation,  there  was  to 
be  an  investigation  of  specifics  and  mechanics  of  how  to  proceed 
with  the  investigation  that  was  contemplated. 

Having  already  said  that  she  did  not  want  to  hear  details  of  that 
because  she  was  operating  under  the  condition  of  recusal,  at  least 
within  the  office,  she  did  not  want  to  hear  the  discussion  as  to 
what  investigative  steps  would  be  taken,  so  she  left  the  meeting  at 
that  point.  Myself  and  the  Assistant  Special  Agent  in  Charge,  Don 
Whitehead,  also  left.  The  only  people  remaining  were  the  people 
that  had  an  actual  hands-on  investigative  role. 

Mr.  Chertoff.  You  mentioned  Assistant  U.S.  Attorney  Jackson. 
Was  Assistant  U.S.  Attorney  Jackson's  estimation  of  the  likely  in- 
volvement of  Tucker,  Ward  and  Smith  in  the  case  similar  to  your 
own  estimation? 

Mr.  Irons.  I  believe  it  was  substantially  the  same. 

Mr.  Chertoff.  Now,  were  you  surprised  that  it  took  Ms.  Casey 
over  a  month  to  actually  enter  a  written  recusal  from  the  time  that 
she  said  she  would  at  this  meeting  until  the  time  that  the  recusal 
was  entered  in  early  November? 

Mr.  Irons.  I  can't  remember  if  I  was  surprised  or  not. 

Mr.  Chertoff.  Did  you  ever  come  to  learn  that  the  Director  of 
the  FBI  had  expressed  an  opinion  as  to  whether  she  should  recuse 
herself? 

Mr.  Irons.  I'm  not  sure.  I  think  I  testified  in  my  deposition  that 
I  did  not  know  that,  and  somebody  may  have  told  me  that  later. 
I'm  just  not  sure. 

Mr.  Chertoff.  Did  you  ever  get  an  explanation  from  Ms.  Casey 
as  to  the  reason  she  delayed  from  September  24th  until  approxi- 
mately November  4th  or  5th? 

Mr.  Irons.  Yes,  I  believe  I  received  an  explanation.  The  news- 
papers, I  believe,  had  either  printed  a  copy  of  a  letter  from  Randy 
Coleman  or  in  some  way  had  printed  something  to  the  effect  that 
David  Hale  and/or  Randy  Coleman  was  questioning  the  objectivity 
of  Paula  Casey.  I  know  she  mentioned  that  she  did  not  want  to 
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give  credence  to  what  she  considered  to  be  spurious  allegations  by 
appearing  to  cave  in  to  this  media  attack. 

Mr.  Chertoff.  That  was  the  reason  she  gave  or  that  was  the 
reason  you  were  given  to  understand  was  the  cause  for  her  delay 
between  the  time  she  said  it  was  a  certainty  she  would  have  to 
recuse  on  September  24th  and  the  time  she  actually  did  on  or 
around  November  4th? 

Mr.  Irons.  That  was  the  explanation  I  heard  as  to  her  only  hav- 
ing to  decide  the  best  time  for  recusal.  That  was  from  a  standpoint 
of  maintaining,  for  the  Office  of  the  U.S.  Attorney  in  the  Eastern 
District,  a  public  perception  other  than  yes,  the  defense  in  the  Hale 
cases  made  this  allegation,  and  I  obviously  agreed  because  I  imme- 
diately recused. 

That's  the  only  explanation  I  received.  I  don't  know  what  else 
might  have  happened  between  this  date  and  the  date  she  recused. 

Mr.  Chertoff.  Mr.  Chairman,  I  believe  Mr.  Giuffra  has  a  few 
questions. 

The  Chairman.  I  notice  that  the  yellow  light  is  on  so  rather  than 
get  into  that,  why  don't  we  go  to  Senator  Sarbanes  and 

Senator  Sarbanes.  I  yield  to  Mr.  Ben-Veniste. 

Mr.  Ben-Veniste.  Mr.  Irons,  you  were  in  charge  of  the  Financial 
Institution  Fraud  crime  section  in  the  Little  Rock  FBI  office  in  De- 
cember 1991,  weren't  you? 

Mr.  Irons.  That's  correct. 

Mr.  Ben-Veniste.  You  had  some  considerable  experience  in  the 
investigation  and  prosecution  of  financial  institution  fraud  prior  to 
that  time? 

Mr.  Irons.  Yes,  sir, 

Mr.  Ben-Veniste.  At  that  time,  there  was  established,  was  there 
not,  a  priority  for  what  institutions  would  be  targeted  with  the  re- 
sources available  between  the  FBI  and  the  RTC  Criminal  Inves- 
tigation section;  is  that  correct? 

Mr.  Irons.  That's  correct. 

Mr.  Ben-Veniste.  A  memo  has  been  produced  that  set  out,  as  of 
December  11th,  from  Jean  Lewis,  who  was  then  known  as  Jean 
Brennan,  the  priorities  which  had  Madison  third  from  last.  I  think 
Madison  was  13th  on  the  list? 

Mr.  Irons.  Yes,  sir,  it's  third  from  last  on  this  list. 

Mr.  Ben-Veniste.  The  first  priority  was  First  Federal  of  Para- 
gould,  then  came  Savers  Savings,  and  then  First  Federal  of  Little 
Rock  was  fourth;  correct? 

Mr.  Irons.  Actually,  the  list  I  have  has  First  Federal  of  Para- 
gould.  Savers,  Capital,  and  then  First  Federal  of  Little  Rock. 

Mr.  Ben-Veniste.  Right,  fourth. 

Mr.  Irons.  Yes,  sir. 

Mr.  Ben-Veniste.  There  came  a  time,  did  there  not,  when  it  was 
anticipated  that  in  the  first  quarter  of  1992,  Ms.  Lewis  would  di- 
rect her  attention  to  Savers  Savings  and  First  Federal? 

Mr.  Irons.  Yes. 

Mr.  Ben-Veniste.  That  changed,  did  it  not? 

Mr.  Irons.  Yes,  it  did. 

Mr.  Ben-Veniste.  She  advised  you  that  she  had  been  redirected 
over  to  Madison? 

Mr.  Irons.  That's  correct. 
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Mr.  Ben-Veniste.  Now,  there  came  a  time  when  she  advised  you, 
in  or  about  August  1992,  that  she  was  going  to  be  submitting  a 
criminal  referral  on  Madison;  correct? 

Mr.  Irons.  That's  correct. 

Mr.  Ben-Veniste.  Do  you  recall  writing  down  what  she  told  you 
about  her  assignment  with  respect  to  the  Madison  referral?  I  refer 
you  to  OIC  1124. 

Mr.  Irons.  Yes,  these  are  my  notes. 

Mr.  Ben-Veniste.  If  we  could  put  that  up.  By  this  time  she  was 
known  as  Jean  Lewis;  correct? 

Mr.  Irons.  I  lost  track  of  what  her  name  was  over  this  period. 

Mr.  Ben-Veniste.  You  have  the  initials  JL  on  the  side? 

Mr.  Irons.  Yes,  sir,  that  refers  to  Jean  Lewis. 

Mr.  Ben-Veniste.  Would  you  read  your  notes  from  the  point 
where  it  says  "JL  called"? 

Mr.  Irons.  It  says: 

JL  called.  Just  about  ready.  She  has  a  deadline  of  8/31.  Gave  up  a  job  opportunity 
in  DC  just  to  do  referral.  She  or  it  could  alter  history.  Very  dramatic. 

Mr.  Ben-Veniste.  Now,  when  you  wrote  "very  dramatic,"  what 
did  you  mean  by  that? 

Mr.  Irons.  She  was  talking  about  this  referral  that  was  coming 
in  very  serious  tones,  and  I  had  not  received  a  lot  of  details  from 
her  as  to  what  would  be  in  the  referral.  I  was  probably  trjdng  to 
engage  her  in  conversation  that  would  allow  me  to  assess  how  seri- 
ous the  allegations  in  the  referral  might  be,  and  by  "dramatic,"  I 
believe  I  was  trying  to  note  that  she  communicated  to  me  they 
were  very  serious. 

Mr.  Ben-Veniste.  Regarding  her  reference  to  "alter  history,"  you 
understood  that  the  target  of  that  criminal  referral  was  to  be  Jim 
McDougal;  correct? 

Mr.  Irons.  Yes,  Jim  McDougal  was  going  to  be  the  main  person, 
I  believe,  in  the  referral. 

Mr.  Ben-Veniste.  OK.  There  wasn't  any  way,  was  there,  that  an- 
other criminal  prosecution  against  Jim  McDougal  was  going  to 
alter  the  course  of  history? 

Mr.  Irons.  None  came  to  mind. 

Mr.  Ben-Veniste.  So  it's  quite  clear,  is  it  not,  that  what  she  was 
referring  to  was  the  identification  as  witnesses  of  Mr.  and  Mrs. 
Clinton  among  others? 

Mr.  Irons.  I  took  it  to  mean  that. 

Mr.  Ben-Veniste.  Now,  a  criminal  referral  then  in  a  matter  of 
days  was  presented,  but  did  you  ever  get  from  anyone  an  expla- 
nation of  what  the  sense  of  urgency  was  where  she  said  that  she 
had  a  deadline  of  August  31st? 

Mr.  Irons.  No. 

Mr.  Ben-Veniste.  Did  Mr.  lorio  ever  tell  you  that  he  provided 
that  deadline? 

Mr.  Irons.  Oh,  I'm  sorry.  Yes,  Jean  Lewis  told  me,  I  believe,  it 
was  an  internal  deadline  and  I'm  not  sure  that  she  told  me  how 
the  deadline  was  reached,  but  I  made  an  assumption  at  the  time. 
I  know  when  I  receive  deadlines,  it's  usually  a  superior  that  puts 
the  deadline  on  me. 

Mr.  Ben-Veniste.  But  no  one  ever  confirmed  to  you  that  a  supe- 
rior did,  in  fact,  set  such  a  deadline? 
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Mr.  Irons.  I  don't  remember  learning  that  for  sure. 

Mr.  Ben-Veniste.  ok.  The  actual  criminal  referral  was  received 
in  early  September,  was  it  not? 

Mr.  Irons.  I  believe  September  2nd. 

Mr.  Ben-Veniste.  Ms.  Lewis  was  questioned  on  the  subject  of 
whether,  following  the  delivery  of  the  criminal  referral  C0004,  she 
contacted  either  the  FBI  or  the  U.S.  Attorney's  Office  in  an  effort 
to  either  follow  up  or  assure  that  action  was  going  to  be  taken  on 
her  referral.  The  question  from  her  deposition  at  page  49  was: 

Question:  Now,  did  there  come  a  time  in  the  latter  part  of  1992  when  you  con- 
tacted someone  in  either  the  FBI  or  the  U.S.  Attorney's  Office  in  Little  Rock  to  de- 
termine the  status  of  criminal  referral  C0004? 

Answer:  Yes,  sir. 

Question:  And  you  recall  approximately  what  time  you  contacted  somebody  either 
in  the  FBI  or  the  U.S.  Attorney's  Office  in  Little  Rock? 

Answer:  I  believe  it  was  in  early  December  1992  that  I  contacted  Steve  Irons  with 
the  FBI  in  Little  Rock. 

Let  me  ask  you,  Mr.  Irons,  when  was  the  first  time  that  Ms. 
Lewis  contacted  you  after  the  submission  of  the  criminal  referral? 

Mr.  Irons.  My  recollection  is  that  she  contacted  me  within  4  or 
5  days  after  September  2,  1992. 

Mr.  Ben-Veniste.  So  the  testimony  to  the  extent  it  suggests  that 
her  first  contact  was  December  1992,  after  the  election,  is  not  cor- 
rect on  the  basis  of  your  recollection? 

Mr.  Irons.  She's  mistaken,  I  believe. 

Mr.  Ben-Veniste.  Now,  you  made  contemporaneous  notes,  did 
you  not,  and  incorporated  those  contemporaneous  notes  into  a  chro- 
nology of  events  which  has  been  designated  FBI  Exhibit  1526? 
Could  you  turn  to  that?  Let's  put  Exhibit  1527  up  on  the  screen, 
the  second  page  of  that  chronology. 

Mr.  Irons.  Yes,  these  were  not  contemporaneous  notes,  but  I  did 
prepare  these. 

Mr.  Ben-Veniste.  OK.  I'll  point  to  the  occasions  where  there  are 
contemporaneous  notes  that  reflect  it.  It  says  on  September  2, 
1992,  the  referral  was  received.  Then,  "next  few  days,"  where  it 
says  "RTC  began  to  call  and  ask  what  the  FBI  was  doing  with  the 
referral."  Do  you  see  that? 

Mr.  Irons.  Yes,  sir. 

Mr.  Ben-Veniste.  When  you  say  "RTC  began  to  call,"  who  actu- 
ally called  you? 

Mr.  Irons.  Jean  Lewis. 

Mr.  Ben-Veniste.  Underneath  that  September  9,  1992,  where  it 
says  "RTC  leaves  phone  message  complaining  FBI  return  calls  and 
give  status  report,"  what  was  that  about?  Who  called  you  and  what 
was  that  about? 

Mr.  Irons.  That's  Jean  Lewis  leaving  a  telephone  message.  I  be- 
lieve the  nature  of  it  was  that  there  had  been  some  previous  phone 
messages  from  her  I  had  not  returned  as  of  September  9,  1992. 

Mr.  Ben-Veniste.  Could  we  put  up  OIC  1123,  please.  Is  1123  the 
message  of  September  9th?  Do  you  see  that? 

Mr.  Irons.  Yes,  I  do. 

Mr.  Ben-Veniste.  Can  you  read  the  phone  message  apparently 
taken  by  a  secretary  in  your  office  from  Jean  Lewis? 

Mr.  Irons.  The  message  here  from  Jean  Lewis  is:  "Have  I  turned 
into  a  local  pariah  just  because  I  wrote  one  referral  with  high  pro- 
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file  names,  or  do  you  plan  on  calling  me  back  before  Christmas, 
Steven?????,"  and  she  has  a  telephone  number. 

Mr.  Ben-Veniste.  Also,  several  question  marks  after  "Steven." 

Mr.  Irons.  Yes,  five. 

Mr.  Ben-Veniste.  Now,  it  reflects  that  she  has  called  on  more 
than  one  occasion  leaving  messages  for  you;  is  that  correct? 

Mr.  Irons.  She  obviously  had  left  a  message  I  had  not  returned, 
and  it's  my  recollection  there  was  more  than  one  message. 

Mr.  Ben-Veniste.  Then,  going  back  to  your  chronology,  on  the 
10th  of  September,  you  spoke  to  Ms.  Lewis;  is  that  correct? 

Mr.  Irons.  Yeah,  I'm  trying  to — I  think  I've  lost  my  place  on  the 
chronology,  just  a  minute. 

Mr.  Ben-Veniste.  I'm  on  1527. 

Mr.  Irons.  You  said  December? 

Mr.  Ben-Veniste.  No,  September. 

Mr.  Irons.  September,  I'm  sorry.  What  date? 

Mr.  Ben-Veniste.  September  10th. 

Mr.  Irons.  When  I  say  "RTC,"  I  mean  Jean  Lewis.  I  advised  her 
that  there  was  no  decision  by  the  U.S.  Attorney's  Office  as  to  what 
action  would  be  taken  on  the  referral,  that  the  FBI,  meaning  me, 
was  not  going  to  be  in  a  position  to  give  status  reports  when  the 
U.S.  Attorney  did  indicate  what  he  was  going  to  do. 

This  was  a  tactful  attempt  on  my  part  to  notify  her  that  there 
was  no  need  to  call  me  an3Tnore  because  I  wasn't  going  to  tell  her 
anything. 

Mr.  Ben-Veniste.  Then,  what  happened  on  the  18th  of  Septem- 
ber with  respect  to  conversations  with  Ms.  Lewis  about  her  crimi- 
nal referral? 

Mr.  Irons.  On  the  18th  of  September  Jean  Lewis  was  in  the  FBI 
office,  meeting  with  FBI  personnel  on  an  investigation  unrelated  to 
this  referral,  and  she  spoke  to  me  after  her  meeting  with  those  per- 
sonnel and  again  asked  what  the  status  of  this  referral  was  in  the 
U.S.  Attome/s  Office. 

Mr.  Ben-Veniste.  Did  Ms.  Lewis  wait  for  you  after  that  meeting 
was  over  to  talk  to  you  again  about  her  criminal  referral? 

Mr.  Irons.  Yes,  the  meeting  was  over  and  I  had  been  out  of  my 
office  and  was  returning,  when  one  of  the  personnel  advised  me 
that  Jean  was  waiting  for  me  in  the  office.  When  I  went  back  in 
my  office,  that's  when  we  had  this  conversation  regarding  the  sta- 
tus of  the  referral. 

Mr.  Ben-Veniste.  What  did  she  say  to  you  and  what  did  you  say 
to  her? 

Mr.  Irons.  My  recollection  would  be  based  on  this  chronology. 
She  told  me  that  her  boss,  Richard  lorio,  was  asking  her  to  try  to 
find  out  what  we  were  doing.  I  reminded  her  of  the  sensitivity  of 
what  we  were  doing  and  that  that  very  well  could  have  included 
a  reference  to  the  upcoming  general  election. 

Mr.  Ben-Veniste.  Let  me  stop  you  there.  Mr.  lorio,  in  his  sworn 
testimony  here,  has  denied  asking  Ms.  Lewis  to  follow  up  on  the 
criminal  referral.  Did  you  ever  have  any  confirmation  from  him 
that  he,  in  fact,  had  asked  Ms.  Lewis  to  do  this  followup? 

Mr.  Irons.  No. 

Mr.  Ben-Veniste.  Go  ahead. 
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Mr.  Irons.  I  reminded  her  of  the  sensitivity  that  attached  to  this 
referral  from  the  FBI's  standpoint  and  told  her  that  even  if  the 
U.S.  Attorney  decided  to  go  forward,  that  cases  such  as  these  took 
longer  than  a  month  to  determine  whether  or  not  there  was  a  pros- 
ecutable case  present  based  on  the  facts. 

Mr.  Ben-Veniste.  Why  did  you  use  a  month?  This  is  now  16 
days  and  the  fourth  or  fifth  time  she's  contacted  you.  What  was 
there  about  a  month  that  caused  you  to  reference  that  in  your  con- 
versation? 

Mr.  Irons.  I'm  not  sure  if  she  said  something  about  a  month.  I 
believe,  in  my  mind,  a  month  was  a  general  timeframe  between  the 
date  this  conversation  occurred  and  the  general  election. 

Mr.  Ben-Veniste.  So  you  drew  the  connection  between  the  up- 
coming general  election  with  the  thought  that  Ms.  Lewis  was  try- 
ing to  press  you  for  some  action  or  a  determination  prior  to  the 
election? 

Mr.  Irons.  As  I  believe  I  explained  in  the  deposition,  I  was  sen- 
sitive to  the  fact  that  it  could  be  that  the  RTC  expected  for  some 
action  to  occur  before  the  election.  What  I  was  trying  to  reinforce 
to  her  was  since  a  case  like  this  took  longer  than  a  month  to  deter- 
mine whether  or  not  a  prosecution  would  be  feasible,  that  there 
was  no  reason  to  rush  right  now  since  we  had  an  election  coming 
up  and  this 

Mr.  Ben-Veniste.  What  did  she  say  in  response  to  that? 

Mr.  Irons.  These  notes  may  not  be  in  the  exact  order  the  con- 
versation occurred,  but  she  told  me  that  everyone  above  her  in  the 
RTC  was  aware  of  the  referral  and  it  was  approved  at  Washington 
before  going  out.  She  apologized  to  me  for  the  repeated  contacts 
that  had  occurred  since  I  received  this  referral,  but  she  said  her 
superiors  were  telling  her  to  find  out  what  we  were  doing. 

Mr.  Ben-Veniste.  What  else  did  you  tell  her? 

Mr.  Irons.  I  told  her  that  any  communication  to  her  or  the  RTC 
as  to  the  status  of  this  would  have  to  come  from  the  U.S.  Attor- 
neys Office,  and  because  I  had  previously  told  her  that  there  had 
to  be  additional  meetings  with  the  U.S.  Attorney  before  a  decision 
was  made,  that  even  though  I  had  told  her  that,  that  she  could  not 
expect  for  me  to  keep  her  updated  when  those  meetings  occurred 
or  what  the  outcome  was.  I  suggested  to  her  that  she  deal  directly 
with  the  U.S.  Attorneys  Office  on  this. 

Also,  I  made  an  observation  that,  in  my  opinion,  neither  she  nor 
the  RTC  had  any  reason  or  need  to  know  the  exact  timeframe  of 
when  these  discussions  or  decisions  took  place,  and  then  she  of- 
fered any  assistance  that  the  FBI  would  need  in  any  action  it  took. 

Mr.  Ben-Veniste.  Now,  on  the  6th  of  October,  according  to  your 
notes,  you  received  a  communication  from  Mac  Dodson  who  was 
the  First  Assistant  U.S.  Attorney  in  Mr.  Banks'  office? 

Mr.  Irons.- Yes. 

Mr.  Ben-Veniste.  What  did  he  tell  you  in  regard  to  any  contact 
that  he  may  have  received  from  Jean  Lewis? 

Mr.  Irons.  He  advised  me  that  Jean  Lewis  had  contacted  him 
and  told  him  that  she  was  making  a  standard  followup  contact  6 
weeks  after  the  referral  to  determine  for  certain  that  it  had  been 
received,  and  to  determine  whether  or  not  any  clarification  was 
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needed  as  to  its  contents  or  if  any  assistance  was  needed  in  any 
investigative  activity  that  could  be  contemplated. 

Mr.  Ben-Veniste.  I  will  read  from  Mr.  Dodson's  deposition  at 
page  47: 

Question:  Turning  back  to  your  contacts  with  Ms.  Lewis  concerning  the  1992  RTC 
criminal  referral,  could  you  describe  those  contacts  as  you  recall  they  occurred? 
Answer:  She  called  me  quite  a  few  times  wanting  to  know  about  the  case. 

Also,  at  the  top  of  page  48: 

All  the  calls  would  have  been  between  the  1st  of  September  and  probably  Novem- 
ber around  election  time.  It  was  my  recollection  she  called  me  every  week  or  every 
other  week.  She  called  me  fairly  often.  I  don't  really — I  don't  remember.  I  got  the 
impression  she  thought  I  was  not  moving  fast  enough,  but  that's  really  the  only 
thing  I  remember  about  the  conversation. 

Now,  Mr.  Banks,  were  you  advised  of  the  fact  that  Ms.  Lewis  had 
made  the  comment  about  turning  down  another  job  opportunity  to 
have  the  opportunity  to  alter  the  course  of  history? 

Mr.  Banks.  No,  sir,  at  these  hearings  is  the  first  time  I  have 
heard  that. 

Mr.  Ben-Veniste.  Did  you  hear  from  Mr.  Irons  and  Mr.  Dodson 
that  Ms.  Lewis  was  calling  persistently  to  the  FBI  and  to  your  of- 
fice with  respect  to  her  criminal  referral  mere  days  after  she  had 
sent  it  in? 

Mr.  Banks.  Yes,  sir.  I  don't  recall  any  substantive  conversations 
with  Mr.  Irons,  I'm  sure  that  there  was  at  least  one,  but  I  do  recall 
that,  on  at  least  three  and  more  like  five  different  occasions,  Mr. 
Dodson  would  come  into  the  office  and,  after  telling  me  we  have 
this  referral  and  after  we  determined  that  the  statute  of  limitations 
was  not  running  and  we  weren't  losing  counts,  he  would  say  this 
Ms.  Lewis  has  called  again,  and  she's  insistent  that  there  be  ur- 
gency to  work  this  case,  or  words  to  that  effect.  My  first  response 
was  to  ignore  her. 

Just  ignore  it.  We're  not  going  to  be  pressured  into  doing  some- 
thing rash  or  imprudent  with  this  referral.  I  do  recall  that,  on  at 
least  the  fourth  or  fifth  telephone  call  where  Mr.  Dodson  related 
that  she  had  again  called  and  there  was  a  sense  of  urgency  about 
how  it  should  be  worked,  I  said  I'm  not  going  to  be  pressured  by 
Ms.  Lewis  or  the  RTC.  Tell  her  to  call  me.  I've  never  spoken  with 
her,  and  never  met  her  either. 

Mr.  Ben-Veniste.  Now,  you  determined  that,  in  view  of  the  to- 
tality of  the  circumstances  relating  to  the  target  of  the  referral,  the 
history  of  Mr.  McDougal,  the  lack  of  any  need  for  urgency  in  pro- 
ceeding against  Mr.  McDougal,  that  you  would  not  take  any  action 
involving  this  referral  until  after  the  election;  is  that  correct? 

Mr.  Banks.  I  would  not  take  any  action  involving  this  referral 
until  after  the  election  that  involved  the  invoking  of  Grand  Jury 
power,  the  issuance  of  subpoenas  that  I  thought  would  be  leaked 
and  be  made  public.  As  far  as  trying  to  study  the  referral,  deter- 
mining whether  the  statute  of  limitations  was  running,  yes.  In  es- 
sence, the  answer  to  your  question  is  yes,  I  was  not  going  to  do 
anjrthing  with  it  prior  to  the  November  election. 

Mr.  Ben-Veniste.  Now,  Mr.  Pettus,  did  you,  as  Special  Agent  in 
Charge  of  the  Little  Rock  office  at  the  time,  form  an  opinion  with 
respect  to  the  prosecutive  merit  and  the  use  of  resources  with  re- 
spect to  the  Madison  criminal  referral  of  1992? 
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Mr.  Pettus.  Yes,  I  did. 

Mr.  Ben-Veniste.  What  was  your  conclusion? 

Mr.  Pettus.  Again,  this  is  a  special  situation.  We  had  gone 
through  the  trial.  We  had  the  extensive  investigation.  There  had 
been  acquittal  and,  as  Mr.  Banks  had  mentioned  earlier,  the  main 
defendant,  there  was  a  question  about  his  health.  We  have  to  take 
that  into  perspective  with  the  referral  coming  out  at  this  time. 

Mr.  Ben-Veniste.  Would  it  be  fair  to  say  that  your  collective 
judgment  at  the  FBI,  as  well  as  the  U.S.  Attorney's  Office  in  Little 
Rock,  as  far  as  you  observed,  was  that  the  1992  referral  had  little 
prosecutive  merit  and  was  not  the  best  use  of  limited  resources? 

Mr.  Pettus.  I  think  our  main  concern  at  that  time  was  to  be  to- 
tally fair  and  objective  and  we  handled  this  appeal  in  that  manner, 
taking  into  consideration  the  time  when  it  came  in. 

As  to  the  witnesses,  that  was  our  basic  assessment.  There  were 
other  targets  or  suspects,  but  there  was  no  urgency  at  this  point 
and  we  could,  in  our  discussions  with  Mr.  Banks,  evaluate  the  stat- 
utes and  that  type  of  thing,  but,  right. 

Mr.  Ben-Veniste.  Now,  it  is  true,  is  it  not,  that  Mr.  Irons  ad- 
vised you,  more  or  less  contemporaneously,  of  Ms.  Lewis'  statement 
about  changing  the  course  of  history  with  this  criminal  referral;  is 
that  correct? 

Mr.  Pettus.  I  believe  that's  correct. 

Mr.  Ben-Veniste.  Did  that  give  you  a  concern  both  in  terms  of 
the  timing  of  when  this  criminal  referral  was  delivered  and  Ms. 
Lewis'  comment  that  the  referral  might  be  politically  motivated? 

Mr.  Pettus.  Again,  I  mentioned  that  we  were  trying  to  be  totally 
fair  and  objective,  and  certainly  that  comment  would  be  a  factor 
that  we  would  consider  in  that  assessment. 

Mr.  Ben-Veniste.  Indeed,  at  page  128  of  your  deposition,  did  you 
not  testify  that  there  was  a  concern  in  the  Little  Rock  office  of  the 
FBI  about  Ms.  Lewis'  overall  professionalism  and  her  objectivity? 

Mr.  Pettus.  That  is  something  that,  based  on  those  factors  and 
the  calls  and  all  of  the  factors  which  had  occurred  over  the  pre- 
vious month,  the  referral  coming  in  at  the  time  it  did;  and,  like  I 
say,  the  calls,  those  were  factors  that  made  us  make  an  assess- 
ment, right. 

Mr.  Ben-Veniste.  Mr.  Irons,  in  evaluating  the  1992  referral,  is 
it  correct,  sir,  that  you  determined  that  there  was  no  information 
in  the  referral  that  indicated  that  Mr.  or  Mrs.  Clinton  were  wit- 
nesses to  the  check  kiting? 

Mr.  Irons.  Yes,  the  referral  made  that  assertion,  and  I  didn't  be- 
lieve that  there  was  anything  in  there  to  support  that. 

Mr.  Ben-Veniste.  Let  me  ask  that  FBI  Exhibit  1001  be  put  up. 
Mr.  Banks,  you  wrote  a  letter  dated  October  16th  to  Mr.  Pettus 
over  at  the  FBI  in  which,  if  we  turn  to  the  second  page — we've  read 
this  letter  earlier  in  these  hearings,  but  I  want  to  ask  you  specifi- 
cally about  the  paragraph  that  starts  on  page  2.  Could  you  read 
that?  Do  you  have  it  in  front  of  you? 

Mr.  Banks.  I'm  reading  it  from  the  monitor. 

Mr.  Ben-Veniste.  That  might  not  be  the  easiest  way  to  read 
something,  it's  been  my  experience. 

Mr.  Banks.  Here  it  is,  paragraph  2? 

Mr.  Ben-Veniste.  The  first  paragraph  on  page  2. 
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Mr.  Banks.  The  first  paragraph? 

Mr.  Ben-Veniste.  Then,  go  on  to  the  second. 

Could  you  read  that  aloud? 

Mr.  Banks.  I'm  sorry,  it  says: 

While  I  do  not  intend  to  denigrate  the  work  of  RTC,  I  must  opine  that  after  such 
a  lapse  of  time  the  insistence  for  urgency  in  this  case  appears  to  suggest  an  inten- 
tional or  unintentional  attempt  to  intervene  into  the  political  process  of  the  upcom- 
ing Presidential  election.  You  and  I  know  in  investigations  of  this  type,  the  first 
steps,  such  as  issuance  of  Grand  Jury  subpoena  for  records,  will  lead  to  media  and 
public  inquiries  of  matters  that  are  subject  to  absolute  privacy.  Even  media  ques- 
tions about  such  an  investigation  in  toda/s  modem  political  cUmate  all  too  often 
publicly  piuports  to  'legitimize  what  can't  be  proven.' 

Do  you  want  me  to  go  on? 

Mr.  Ben-Veniste.  Yes. 

Mr,  Banks.  Continuing,  it  says: 

For  me  personally  to  participate  in  an  investigation  that  I  know  will  or  could  eas- 
ily lead  to  the  above  scenario  and  to  the  possible  denial  of  rights  due  to  the  targets, 
subjects,  witnesses  or  defendants  is  inappropriate.  I  believe  it  amounts  to  prosecu- 
torial misconduct  and  violates  the  most  basic  fundamental  rule  of  Department  of 
Justice  policy.  I  cannot  be  a  party  to  such  actions  and  believe  that  such  would  be 
detrimental  to  the  Department  of  Justice,  FBI,  this  office  and  to  the  President  of 
the  United  States. 

Mr.  Ben-Veniste.  Had  you  ever  written  a  letter  like  this  before? 

Mr.  Banks.  No,  sir,  I  sure  hadn't. 

Mr.  Ben-Veniste.  When  you  said  that  not  only  would  it  be  un- 
fair if  you  had  proceeded  to  open  an  investigation  and  go  forward 
as  Ms.  Lewis  was  urging,  that  this  would  be  not  only  unfair,  but 
might  rise  to  prosecutorial  misconduct  that  would  be  detrimental 
not  only  to  the  witnesses,  meaning  the  Clintons,  or  candidate  Clin- 
ton at  that  point,  but  also  the  President  of  the  United  States, 
meaning  President  Bush;  correct? 

Mr.  Banks.  Yes,  sir. 

Mr.  Ben-Veniste.  Because  there  would  be  the  possibility  that 
those  who  looked  at  this,  if  there  was  publicity  and  if  Mr.  Clinton 
was  tainted  by  some  revelation  relating  to  this  investigation  if  it 
had  gone  overt,  would  think  that  Mr.  Bush  was  somehow  behind 
it  or  knowing? 

Mr.  Banks.  Yes,  sir. 

Mr.  Ben-Veniste.  You  did  not  want  to  be  any  part  of  such  a 
thing? 

Mr.  Banks.  I  did  not  intend  to  be.  I  wouldn't  have  been. 

Mr.  Ben-Veniste.  Mr.  Irons,  let  me  turn  back  to  the  issue  of  the 
limited  resources  available  and  your  requests  in  1992.  Now,  Ms. 
Lewis  testified  here  that  she  did  not  recall  that  you  made  repeated 
efforts  to  get  her  to  produce  a  criminal  referral  on  Savers  Savings 
and  First  Federal.  What  is  your  recollection? 

Mr.  Irons.  My  recollection  is  that  I  did  have  conversations  with 
her  and  other  RTC  personnel  concerning  my  desire  that  Savers  and 
First  Federal  be  given  a  priority  for  examination. 

Mr.  Ben-Veniste.  Mr.  Pettus,  did  you  share  in  that  view? 

Mr.  Pettus.  That's  correct,  sir. 

Mr.  Ben-Veniste.  What  was  the  relative  size  of  the  loss  in  Sav- 
ers Savings  and  First  Federal?  Do  you  recall? 
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Mr.  Pettus.  I  believe  the  loss  in  First  Federal  was  roughly  $900 
million  and  the  loss  in  Savers  was  about  $600  million,  approxi- 
mately. 

Mr.  Ben-Veniste.  Now,  Ms.  Lewis  testified  that  she  had,  in  fact, 
produced  a  criminal  referral  on  First  Federal.  Mr.  Johnson  testified 
that  a  referral  on  First  Federal  hadn't  been  received  until  some 
point  in  1994,  just  before  the  statute  was  to  run. 

Mr.  Irons,  do  you  have  a  recollection  on  what  the  accurate  chro- 
nology was? 

Mr.  Irons.  There  are  two  First  Federals  that  we  had  an  inves- 
tigative interest  in.  The  first  was  First  Federal  located  in  Para- 
gould,  Arkansas,  which  is  the  northeastern  part  of  the  State. 

Mr.  Ben-Veniste.  When  I  asked  Ms.  Lewis  specifically  did  she 
mean  First  Federal  of  Paragould,  she  said  she  did  not. 

Mr.  Irons.  I  believe  there  was  a  referral  on  First  Federal  re- 
ceived, but  I  think  that's  been  within  the  last  6  months  or  so,  and 
since  I'm  not  associated  with  the  Little  Rock  FBI  office  directly 
since  I'm  on  detail,  I'm  only  aware  that  the  referral  was  received. 
I  don't  know  exactly  what  became  of  it. 

Mr.  Ben-Veniste.  I  have  some  more  questions  on  this  line,  but 
they  will  be  more  substantial  so  I  will  terminate  at  this  point,  Mr. 
Chairman. 

The  Chairman.  Mr.  Giuffra. 

Let  me  first  say  that  the  Ranking  Member,  Senator  Sarbanes, 
and  I  have  decided  that  tomorrow  we  will  proceed  with  the  Justice 
Department  panel  and  that  Thursday,  we  will  proceed  with  Mar- 
garet Williams,  Robert  Bamett,  and  LP.  Barlow,  so  that  is  the 
manner  in  which  we  will  proceed  for  tomorrow  and  for  Thursday. 
There  may  be  additional  witnesses  on  Thursdays  panel  if  we  can 
get  Ms.  Blair  and  Ms.  Thomases. 

We  will  look  at  it  to  ascertain  whether  we  can  accommodate  that 
without  having  to  stay  until  1  a.m.,  but  I  want  to  commend  both 
Counsels  for  moving  in  a  much  more  expeditious  manner,  and  let's 
see  if  we  can't  continue  that. 

Mr.  Giuffra.  Thank  you,  Mr.  Chairman. 

Mr.  Banks,  on  September  2,  when  your  office  reviewed  criminal 
referral  C0004,  you  reviewed  the  referral  itself;  am  I  correct? 

Mr.  Banks.  Not  that  soon. 

Mr.  Giuffra.  When  did  you  review  the  referral? 

Mr.  Banks.  I  do  not  recall  actually  sitting  down  and  reviewing 
the  referrals  until  probably  the  second  week.  I  think  certainly  the 
date — I  wouldn't  quarrel  with  the  date  that  it  came  into  the  office, 
but  I  don't  recall  Mr.  Dodson  coming  in  and  saying  we've  got  this 
referral,  this  Treasury  referral,  and  here's  what  it  involves  until, 
I  think,  4  or  5  days  later. 

Mr.  Giuffra.  Had  the  RTC  also  sent  over  with  this  a  number  of 
exhibits? 

Mr.  Banks.  Yes,  they  had.  I  was  not  aware  that  we  had  the  sup- 
porting documents  until  a  week  or  two  later. 

Mr.  Giuffra.  There  are  approximately  300  exhibits  that  were  in- 
cluded with  this  referral;  is  that  right? 

Mr.  Banks.  That's  right. 

Mr.  Giuffra.  Did  you  ever  review  the  300  exhibits  that  were  at- 
tached to  the  referral? 
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Mr.  Banks.  Oh,  no.  The  FBI  reviewed  that. 

Mr.  GlUFFRA.  Mr.  Dodson  didn't  review  those  300  exhibits? 

Mr.  Banks.  I  think  he  may  have  reviewed  some  of  them.  I'm  not 
sure  he  did,  I  would  be  speculating,  but  I  know  that  Special  Agent 
Irons  and  Gretchen — I  forget  her  last  name,  but  two  very  highly 
qualified  FBI  agents  spent  a  great  length  of  time  reviewing  them 
and  we  communicated  back  and  forth  about  it. 

Mr.  GlUFFRA.  Mr.  Dodson,  in  his  deposition  at  page  59,  testified 
that  he  did  not  read  the  exhibits  that  were  attached? 

Mr.  Banks.  I  wouldn't  dispute  that. 

Mr.  GlUFFRA.  If  we  could  put  up  on  the  screen  Mr.  Banks'  letter 
of  October  16.  Now,  Mr.  Banks,  in  your  letter,  you  indicate  that 
participation  of  some  or  all  of  these  witnesses  certainly  suggests 
poor  judgment,  possible  conflicts  of  interest  or  ethical  infractions. 

Do  you  recall  writing  that  in  your  letter? 

Mr.  Banks.  Yes. 

Mr.  GlUFFRA.  What  did  you  mean  by  that? 

Mr.  Banks.  Simply  put,  I  meant  the  allegations  in  the  referral 
certainly  were  not  to  be  complemented.  My  analysis  of  the  referral 
told  me,  as  a  lawyer  and  as  a  U.S.  Attorney,  that  I  did  not  have 
a  case  based  upon  that  one  referral,  and  C0004  is  all  that  I  ever 
looked  at  then  or  today  that  would  stand  up  in  a  court  of  law  and 
allow  me  to  prove  my  case  beyond  a  reasonable  doubt,  and  I  think 
others  that  were  qualified  reached  that  conclusion. 

My  language  there  was  to  suggest  to  the  FBI  that  I'm  certainly 
not  trying  to  complement  what  I  see  in  the  referral.  Given  the  facts 
and  circumstances  of  how  the  referral  came  in  and  the  pressure 
that  was  accompanying  the  referral,  that  led  me  to  render  the  opin- 
ion that  I  did,  along  with  my  analysis  of  the  referral  itself. 

Mr.  GlUFFRA.  When  you  discussed  the  witnesses,  you  include  in 
that  the  Clintons;  am  I  correct? 

Mr.  Banks.  Yes,  I  include  all  of  them. 

Mr.  GlUFFRA.  So  you  can't  rule  out  the  possibility  that  further  in- 
vestigation by  either  the  Department  of  Justice  or  your  office  might 
have  uncovered  additional  evidence  of  wrongdoing  by  the  Clintons? 

Mr.  Banks.  Oh,  no,  I  didn't  rule  it  out  then.  I  don't  rule  it  out 
now.  But  I  also  knew  that  common  sense  told  me  that  if  there  was 
going  to  be  an  additional  investigation,  it  would  obviously  have  to 
be  done  with  a  task  force-type  setup  with  career  prosecutors  in- 
volved with  a  lot  of  time  and  money  on  their  hands  because  the  re- 
ferral that  I  saw  told  me  there  was  going  to  have  to  be  a  quantum 
leap  based  upon  the  substance  at  hand  and  being  able  to  get  a  case 
that  was  factually  and  legally  able  to  be  proven  in  a  court  of  law. 

Mr.  GlUFFRA.  So  the  question  is  getting  more  resources  put  to 
the  case  perhaps  and  also  having  main  Justice  be  the  entity  that 
would  do  the  investigation? 

Mr.  Banks.  That  question,  along  with  the  question  of  every 
time  I  looked  at  this  referral,  I  could  not  escape  the  fact  that  I  was 
deeply  troubled  by  the  political  genesis  of  how  that  referral  had 
come  into  the  office  and  the  way  it  was  being  pursued. 

Mr.  GlUFFRA.  One  other  question 

Mr.  Banks.  At  least  that  was  my  perception. 

Mr.  GlUFFRA.  In  your  deposition  at  page  33,  you  stated  that  from 
your  review  of  the  referral,  it  appeared  "that  the  Clintons  were  in 
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a  possible  position  to  receive  the  benefits  of  a  bad  loan — a  profit- 
able loan  and  not  the  detriments  of  a  loan  done  bad."  What  did  you 
mean  by  that? 

Mr.  Banks.  Obviously,  in  my  deposition,  I  think  that  was  poor 
language.  What  I'm  basically  saying  is  the  allegations  I  saw  in  the 
referral  fit  two  categories.  The  McDougals,  in  my  judgment,  fit  a 
category  of  pretty  much  an  insider  using  the  institution  as  a,  so- 
called,  cash  cow,  writing  checks  to  cover  personal  debts,  et  cetera. 
The  outsiders  are  the  borrowers. 

What  I  saw  there  was  the  same  scenario  we  had  seen  in  any 
number  of  S&L  cases  and  the  allegations  were  that  they  were  bor- 
rowers through  a  corporate  entity  in  which  there  seemed  to  be  no 
downside,  which  raised  questions  in  my  mind. 

Having  said  that,  trying  to  analyze  his  case  from  my  oath  of  of- 
fice as  U.S.  Attorney  as  well  as  a  practicing  lawyer,  whether  or  not 
Mr.  and  Mrs.  Clinton  well  knew  or  engaged  in  purposeful  conduct, 
I  didn't  see  that  in  the  referral. 

Mr.  GlUFFRA.  Based  on  the  review  that  you  had  conducted  as  of 
now? 

Mr.  Banks.  I'm  sorry? 

Mr.  GlUFFRA.  Based  as  of  the  review  you  had  conducted  to  that 
point? 

Mr.  Banks.  Yes. 

Mr.  GlUFFRA.  Mr.  Frazier,  there  came  a  time  when  you  received 
a  letter  that  Mr.  Banks  had  written  on  January  27,  1993;  is  that 
correct? 

Mr.  Frazier.  I  received  that  letter  as  part  of  a  package  from  the 
Office  of  Legal  Counsel  with  the  Executive  Office  for  United  States 
Attorneys. 

Mr.  GlUFFRA.  You  ultimately  treated  that  letter  as  a  request  by 
Mr.  Banks  to  recuse  himself  from  this  matter? 

Mr.  Frazier.  Yes,  I  did. 

Mr.  GlUFFRA.  Why  did  you  treat  Mr.  Banks'  letter  as  a  request 
to  recuse? 

Mr.  Frazier.  It  was  obvious  from  the  letter  that  he  was  uncom- 
fortable with  the  circumstances.  It  was  obvious  from  the  letter  that 
he  felt  that  something  more  needed  to  be  done. 

Given  the  circumstances  and  the  timing  and  I  knew  about  the 
issue  of  the  referral  from  October,  I  believe,  it  was  my  opinion  that 
a  U.S.  Attorney's  Office  shouldn't  be  involved  in  a  case  like  this, 
that  this  was  something  that  ought  to  be  handled  by  aspects  of 
main  Justice  in  the  Criminal  Division. 

Mr.  GlUFFRA.  Why  did  you  believe  this  was  a  case  that  should 
be  handled  by  main  Justice? 

Mr.  Frazier.  Because  during  the  time  of  transition  from  one  po- 
litical leadership  to  another,  that's  where  the  career  people  are 
most  resident  and  are  not  going  to  be  put  in  the  position  of  the  ap- 
pearance of  impropriety.  I  knew  Mr.  Banks  was  leaving.  His  role 
in  this  didn't  weigh  into  my  equation. 

There  was  going  to  be  an  Interim  U.S.  Attorney  who  more  than 
likely  would  be  a  career  person,  but  who  would  just  be  acting  and 
at  some  juncture  there  would  be  a  democratically  appointed  U.S. 
Attorney.  It's  a  small  office.  The  names  of  the  people  involved  in 
the  case  would  be  few. 
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Mr.  GiUFFRA.  You  mean  the  Little  Rock  U.S.  Attorney's  Office? 

Mr.  Frazier.  The  district  is  a  smaller  district  and  it  was  obvious 
in  a  community  of  that  size  with  the  names  of  the  participants, 
that  there  were  going  to  be,  in  my  opinion,  issues  of  recusal  that 
might  not  be  seen  at  first  glance,  but  were  eventually  going  to  be 
found  and,  consequently,  the  place  for  an  investigation  that  would 
be  this  sensitive  would  be  within  the  Department  of  Justice  itself. 

Mr.  GiUFFRA.  Now,  did  you  send  this  recusal  package  on  to  Mr. 
Gerson? 

Mr.  Frazier.  I  sent  it  to  Mr.  Gerson  via  the  Criminal  Division. 

Mr.  GiUFFRA.  That  would  be  Mr.  Keeney? 

Mr.  Frazier.  Yes,  he  was  the  Acting  Assistant  Attorney  Creneral. 

Mr.  GiUFFRA.  When  do  you  recall  sending  this  recusal  package 
to  Mr.  Keeney? 

Mr.  Frazier.  I  can  look  at  the  records.  I  believe  they're  dated. 

Mr.  GiUFFRA.  February  18,  1993? 

Mr.  Frazier.  That  sounds  correct.  It  may  be  in  here  and  it  may 
not. 

Mr.  GiUFFRA.  We  can  put  it  up  on  the  Elmo. 

Mr.  Frazier.  February  18,  1993. 

Mr.  GiUFFRA.  Did  you  ever  see  a  response  from  Mr.  Keeney? 

Mr.  Frazier.  I  saw  a  response  that  was  initialed  by  Larry  Ur- 
genson  on  behalf  of  Mr.  Keeney  sometime  toward  the  middle  to  the 
end  of  May  1993. 

Mr.  GiUFFRA.  If  we  could  put  that  up  on  the  Elmo,  that's  the  doc- 
ument that  bears  the  Bates  number  7309.  Is  that  the  memorandum 
that  you're  discussing? 

Mr.  Frazier.  Yes,  it  is. 

Mr.  GiUFFRA.  This  appears  to  be  dated  March  19,  1993? 

Mr.  Frazier.  Yes,  it  is. 

Mr.  GiUFFRA.  You  did  not  see  this  memorandum  until  you  testi- 
fied in  May  or  June? 

Mr.  Frazier.  My  recollection  is  it  was  probably  May  1993.  It  was 
about  the  time  or  shortly  after  the  time  of  the  arrival  of  Mr.  Hey- 
mann  as  Deputy  Attorney  General. 

Mr.  GiUFFRA.  You  would  have  been  the  person  to  send  this  mem- 
orandum on  to  the  Eastern  District  of  Arkansas? 

Mr.  Frazier.  I  was  involved  in  an  effort  to  do  so  that  took  place 
probably  the  first  week  in  June  1993. 

Mr.  GiUFFRA.  Do  you  know  the  reason  why  you  did  not  receive 
Mr.  Keeney's  memorandum  sooner? 

Mr.  Frazier.  I  don't  know. 

Mr.  GiUFFRA.  Do  you  have  any  explanation  as  you  sit  here  today? 

Mr.  Frazier.  My  only  explanation  would  be  that  while  it's  ad- 
dressed to  me  as  Associate  Deputy  Attorney  General,  those  who 
handled  correspondence  within  the  Department  knew  at  this  time 
that  the  Deputy's  Office  was  not  readly  an  operational  entity  in  the 
Department. 

Ms.  Reno  was  just  about  to  enter  as  Attorney  General  about  that 
time,  is  my  recollection.  Mr.  Gerson  had  been  acting  as  Attorney 
General,  Deputy  Attorney  General  and  Associate  Attorney  General 
during  that  period  of  time  because  of  the  failed  efforts  to  install  a 
new  Attorney  General.  It's  very  possible  that  whoever  had  this  to 
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send  on  to  its  next  stop  saw  that  it  said  Associate  Deputy  Attorney 
Greneral  and  thought  that  I  was  gone. 

Mr.  GiUFFRA.  Did  you  ever  discuss  this  memorandum  with  Mr. 
David  Margolis? 

Mr.  Frazier.  Yes,  I  did. 

Mr.  GlUFFRA.  Who  is  Mr.  David  Margolis  at  this  time? 

Mr.  Frazier.  He's  Associate  Deputy  Attorney  General  with  the 
Department. 

Mr.  GlUFFRA.  What  did  Mr.  Margolis  and  you  discuss  about  this 
memorandum? 

Mr.  Frazier.  My  recollection  is  that  the  Office  of  Legal  Counsel 
for  the  Executive  Office  for  United  States  Attorneys,  during  the  pe- 
riod of  time  from  when  they  received  Mr.  Banks'  letter  until  May 
or  so  1993,  asked  the  status  of  the  recusal  package,  and  I  didn't 
know  the  status. 

At  some  juncture,  Ms.  Westbrook,  who  was  counsel,  told  me  ei- 
ther through  Mr.  Moscato  or  Mr.  Don  Henneman  or  perhaps  she 
mentioned  it  to  me  herself  that  the  Criminal  Division  had  done 
something  with  the  recusal  package.  I  asked  her  to  attempt  to  re- 
construct the  package,  then.  About  the  time  Mr.  Margolis  came 
into  the  Deputy's  Office,  the  package  showed  up. 

Mr.  GlUFFRA.  Just  appeared  out  of  nowhere? 

Mr.  Frazier.  Many  things  appeared  from  nowhere,  a  lot  of  corre- 
spondence that  obviously  had  been  someplace  showed  up.  I  looked 
at  it  very  quickly.  I  read  the  synopsis  at  the  end  of  the  memoran- 
dum prepared  in  the  Criminal  Division  and  talked  to  Mr.  Margolis 
about  it  at  that  time. 

Mr.  GlUFFRA.  What  did  Mr.  Margolis  say  about  this  particular 
memorandum? 

Mr.  Frazier.  We  agreed  if  there  was  no  case  and  the  Criminal 
Division  had  done  something  to  look  to  see  if  there  was,  that  if 
there  was  no  case,  that  meant  that  the  district  didn't  necessarily 
need  to  recuse  itself 

However,  since  so  much  time  had  gone  on  from  the  initial  recusal 
package,  things  may  have  changed,  facts  may  have  been  developed, 
and  if  they  had  further  information,  the  Department  would  revisit 
the  recusal. 

Mr.  GlUFFRA.  Had  you  assumed  that  the  Criminal  Division  had 
spoken  with  the  U.S.  Attorney's  Office  in  Arkansas? 

Mr.  Frazier.  Yes,  I  did. 

Mr.  GlUFFRA.  Did  you  subsequently  learn  that  they  had  not  spo- 
ken with  the  U.S.  Attorney's  Office  in  Arkansas? 

Mr.  Frazier.  I  had  been  told  that. 

Mr.  GlUFFRA.  What  was  your  reaction  when  you  learned  that 
they  had  not  spoken? 

Mr.  Frazier.  I  was  surprised. 

Mr.  GlUFFRA.  Why  were  you  surprised? 

Mr.  Frazier.  By  reading  the  memorandum  that  came  from  the 
Criminal  Division  and  its  tone,  I  would  never  have  assumed  that 
they  would  not  have  called  the  U.S.  Attorney's  Office  and  discussed 
the  aspects  of  the  referral  to  try  to  find  out  what  the  office  in  Little 
Rock  was  doing.  It  never  occurred  to  me  that  they  wouldn't  do  that. 

Normally,  in  a  case — maybe  not  always,  but  at  least  in  my  expe- 
rience— when  the  Department  is  now  looking  at  something  that  the 
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U.S.  Attorney's  Office  has  had  involvement  with,  there  is  commu- 
nication, people  talk.  It  may  be  the  lowest  line  of  assistant  in  the 
Criminal  Division  talking  with  the  Assistant  U.S.  Attorney  who's 
basically  handling  the  case,  but  there  is  some  communication  to 
make  sure  that  something  is  not  missed  or  left  out. 

Mr.  GlUFFRA.  You  would  have  expected  communication  in  this  in- 
stance? 

Mr.  Frazier.  Yes. 

The  Chairman.  We'll  return  to  that  later.  The  red  light  has  been 
on  for  a  while.  Senator  Sarbanes. 

Senator  Sarbanes.  I  yield  to  Mr.  Ben-Veniste.  Mr.  Irons,  let  me 
just  ask  you  one  question.  This  priority  list  that  was  put  together 
involving  the  RTC  on  the  Arkansas  investigation,  was  the  FBI  in- 
volved in  helping  to  set  up  that  priority  list? 

Mr.  Irons.  I  believe  I  have  seen  another  priority  list  which  is 
somewhat  different  from  this.  We  did  have  input  in  establishing  a 
priority  list. 

Senator  Sarbanes.  I  gather  your  big  priorities  were  Savers  and 
First  Federal  of  Little  Rock,  one  of  which  had  $900  million  in 
losses,  and  one  of  which  had  $600  million  in  losses;  is  that  correct? 

Mr.  Irons.  Yes. 

Senator  Sarbanes.  I  take  it  you  were  trying  to  get  referrals  out 
of  the  RTC  with  respect  to  those  two  institutions? 

Mr.  Irons.  Yes. 

Senator  Sarbanes.  You  had  put  them  first  on  the  list  and  then 
they  were  supplanted  by  Ms.  Lewis  or  RTC  people  and  they  went 
off"  on  Madison;  is  that  correct? 

Mr.  Irons.  That's  what  I  was  told. 

Senator  Sarbanes.  OK. 

Mr.  Ben-Veniste.  The  loss  in  Madison  was  $60  million,  more  or 
less? 

Mr.  Irons.  I  have  heard  various  figures.  I  think,  before  this  case 
started  being  mentioned  in  the  media,  it  was  $47  million.  Now  I've 
heard  $60  million,  $65  million.  It  depends  on  where  you  look. 

Mr.  Ben-Veniste.  Roughly,  Savers  Savings,  which  was  high  on 
your  list,  was  at  least  10  times  the  loss  involved  in  Madison? 

Mr.  Irons.  Yes,  sir. 

Mr.  Ben-Veniste.  Now,  there  was  no  likelihood  of  collecting  any 
money  from  Mr.  McDougal  in  connection  with  Madison  at  the  time 
that  Ms.  Lewis  produced  her  criminal  referral;  correct? 

Mr.  Irons.  There  was  no  apparent  likelihood. 

Mr.  Ben-Veniste.  He  was  living  in  a  borrowed  trailer.  He  had 
had  a  nervous  breakdown,  had  been  hospitalized;  is  that  correct? 

Mr.  Irons.  I  had  read  that. 

Mr.  Ben-Veniste.  Now,  I  misspoke  earlier  when  I  talked  about 
First  Federal,  which  was  also  Ms.  Lewis'  responsibility.  That  was 
a  $900  million  loss,  as  Mr.  Pettus  has  pointed  out,  but  that  refer- 
ral, according  to  Mr.  Johnson,  was  not  made  until  the  spring  of 
1995,  this  very  year.  Does  that  comport  with  your  recollection,  Mr. 
Irons? 

Mr.  Irons.  Yes. 

Mr.  Ben-Veniste.  That  is  a  matter  about  which  you  continued 
to  remind  Ms.  Lewis  during  1992,  1993  and  1994? 

Mr.  Irons.  Yes,  sir. 
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Mr.  Ben-Veniste.  Now,  with  respect  to  Savers,  Ms.  Lewis'  testi- 
mony was  that  she  did  not  recall  that  you  had  made  any  effort  to 
get  her  to  produce  a  criminal  referral  on  Savers.  What  was  the  sit- 
uation in  terms  of  who  had  the  actual  bank  records  with  respect 
to  First  Federal  and  Savers? 

Mr.  Irons.  It  was  my  understanding  that  the  RTC  had  the  ma- 
jority of  those  records.  I  would  qualify  that  by  explaining  that  it 
was  my  understanding  that  at  the  time  an  institution  was  taken 
over  by  the  RTC,  they  attempted  to  sell  off  loan  packages  for  loans 
or  notes  that  were  still  performing. 

So  an  investigation  could  require  the  FBI  to  obtain  records  that 
the  RTC  did  not  have  and  had  been  transferred  to  the  institution 
or  entity  that  purchased  the  loan  package  in  question,  but  the 
starting  place  would  be  the  RTC. 

Mr.  Ben-Veniste.  OK.  It's  fair  to  say  in  a  general  situation  when 
a  savings  and  loan  failed,  it  was  taken  over  by  the  RTC  and  the 
RTC  had  control  of  the  documents? 

Mr.  Irons.  I'm  not  sure  if  the  FDIC  or  FSLIC  actually  does  the 
takeover,  but  I  think  the  RTC  is  charged  with  disposing  of  the  as- 
sets, so  at  some  point,  based  on  my  understanding,  they  come  into 
possession  of  substantially  all  the  records  of  the  institution. 

Mr.  Ben-Veniste.  Let  me  direct  your  attention  to  FBI  Exhibit 
1529  where  your  office  is  writing  an  August  26,  1992  memo.  It 
comes  under  the  signature  of  the  SAC  to  the  Director  of  the  FBI 
regarding  the  utilization  of  your  resources  and  where  you  point  out 
that  the  RTC  had  control  of  a  dozen  failed  Arkansas  institutions 
for  which  referrals  have  not  been  received;  is  that  correct? 

Mr.  Irons.  That's  correct.  The  dozen  I'm  referring  to  basically 
mirrors  this  priority  list  that  Senator  Sarbanes  referred  to. 

Mr.  Ben-Veniste.  On  August  27,  1992,  you  wrote  a  memo  re- 
flecting a  contact  to  Jean  Lewis  asking  her  about,  among  other 
things,  providing  the  Savers  criminal  referral;  correct? 

Mr.  Irons.  Yes. 

Mr.  Ben-Veniste.  In  your  memo  to  the  Director  of  the  FBI  on 
page  2,  which  is  FBI  Exhibit  1530,  you  point  out  that  Ms.  Lewis 
was  asked  when  the  referrals  on  other  institutions  would  be  ex- 
pected and  advised  that  a  referral  would  be  provided  within  several 
months  on  Savers  Savings,  which  is  expected  to  contain  numerous 
allegations  of  significant  criminal  activity;  correct? 

Mr.  Irons.  Correct. 

Mr.  Ben-Veniste.  Let  me  direct  your  attention  to  Exhibit  1050, 
which  is  your  memo  to  the  Special  Agent  in  Charge  dated  Novem- 
ber 10,  1992,  where  she  promised  that  you  would  have  a  criminal 
referral  on  Savers  and  First  Federal  by  12/31/92;  correct? 

Mr.  Irons.  Correct. 

Mr.  Ben-Veniste.  But  you  didn't  get  it  by  12/31/92.  Indeed,  in 
your  conversation  with  Ms.  Lewis  on  the  9th — I'm  looking  at  OIC 
1132 — Ms.  Lewis,  according  to  your  notes,  made  a  crack  about  a 
Democrat  replacement  for  Mr.  Banks  not  being  as  good  as  Mr. 
Banks  in  connection  with  dealing  with  this  criminal  referral.  Is 
that  what  you  wrote  down? 

Mr.  Banks.  That's  correct. 
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Mr.  Ben-Veniste.  In  January  1993,  according  to  OIC  1062,  you 
again  called  Ms.  Lewis  and  asked  her  about  Savers  Savings  and 
First  Federal;  is  that  correct? 

Mr.  Irons.  We  had  a  telephone  conversation. 

Mr.  Ben-Veniste.  She  advised  you  that  she  was  going  to  produce 
a  criminal  referral  on  this  $900  million  loss  and  $600  million  loss 
in  each  of  those  institutions  within  120  days.  That's  roughly,  I 
guess,  April  1993  that  she  was  promising? 

Mr.  Irons.  I  believe — not  to  quibble,  but  she  said  the  first  of  sev- 
eral referrals  was  120  days  from  completion,  so  she  may  have  been 
referring  just  to  one.  I  don't  know  which  one. 

Mr.  Ben-Veniste.  But  you  didn't  get  anything  in  1993  at  all,  as 
a  matter  of  fact? 

Mr.  Irons.  No,  sir. 

Mr.  Ben-Veniste.  We  have  been  provided  with  information  about 
which  Ms.  Lewis  has  been  questioned  in  her  deposition  that  re- 
flects that  on  or  about  March  8,  1993,  she  was  contacted  by  an  in- 
dividual named  Foy  Phillips  and  that  individual  was  an  insider  in- 
volved in  bank  fraud  and  had  been  prosecuted  and  had  entered 
into  a  plea  of  guilty  in  Federal  court  in  Houston,  and  that  individ- 
ual provided  Ms.  Lewis  on  March  17th,  18th  and  19th  with  a  large 
quantity  of  documents  relating  to  Savers  Savings  Bank;  correct? 

Mr.  Irons.  That's  what  this  memorandum  reflects. 

Mr.  Ben-Veniste.  Ms.  Lewis  testified  that  she  looked  at  the  doc- 
uments and  put  them  aside,  didn't  do  anything  with  them  until 
much,  much  later  when  she  gave  them  to  professional  legal  serv- 
ices. But  what  she  did  testify  to  was  that  she  wrote  a  letter  on  be- 
half of  Mr.  Foy  Phillips.  Do  you  have  that  in  front  of  you? 

Mr.  Irons.  Is  this  the  letter  to  Mr.  DeWaal? 

Mr.  Ben-Veniste.  Yes,  the  letter  to  Mr.  DeWaal.  Could  we  put 
that  up,  please.  In  that  letter,  Ms.  Lewis  is  writing  to  the  prosecu- 
tor who  is  in  charge  of  the  case  involving  this  individual  who's  pro- 
vided her  all  this  information  and  all  of  these  documents.  Now,  let 
me  ask  you  first,  you  were  vitally  interested  in  Savers  Savings? 

Mr.  Irons.  Yes. 

Mr.  Ben-Veniste.  Did  Ms.  Lewis  ever  tell  you  that  she  had  met 
with  Foy  Phillips? 

Mr.  Irons.  I  don't  recall  knowing  this. 

Mr.  Ben-Veniste.  Did  Ms.  Lewis  ever  provide  you  with  any  of 
these  numerous  documents  which,  according  to  Foy  Phillips  and 
Ms.  Lewis,  reflected  criminal  activity  at  Savers  Savings? 

Mr.  Irons.  No. 

Mr.  Ben-Veniste.  Did  Ms.  Lewis  ever  copy  you  in  or  pull  to  your 
attention  the  fact  that  she  had  written  a  letter  to  the  prosecutor 
involved  in  Mr.  Phillips'  case,  telling  that  prosecutor  about  Mr. 
Phillips'  significant  cooperation  with  her? 

Mr.  Irons.  I  don't  recall  this  and  looking  over  notes  related  to 
this  deposition,  there's  a  phone  message  where  I've  made  some 
notes  to  myself  that  Jean  Lewis  at  some  point  called  regarding 
input  for  a  letter,  and  I  never  spoke  to  her  and  I  don't  know  what 
letter  that  was.  That  would  be  the  closest  that  I  can  recall  that 
would  be 

Mr.  Ben-Veniste.  Savers  Savings  was  No.  2  on  your  hit  parade; 
correct? 
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Mr.  Irons.  I  believe  I  would  remember  it. 

Mr.  Ben-Veniste.  Here,  Ms.  Lewis  is  meeting  with  an  insider 
who's  giving  her  a  package  involving  fraud  in  that  institution.  She 
takes  the  documents,  puts  them  aside  somewhere,  never  called  you 
about  it,  writes  a  letter  to  the  prosecutor  sa3dng  that  Mr.  Phillips 
should  get  credit  for  his  substantial  cooperation,  presumably  in 
connection  with  his  sentencing  and  yet  you  don't  hear  anything 
about  this,  either  about  Foy  Phillips  or  the  documents? 

Mr.  Irons.  No. 

Mr.  Ben-Veniste.  At  the  end  of  the  letter,  Ms.  Lewis  states,  ad- 
dressing specifically  the  criminal  investigative  side,  the  nature  of 
the  information  offered  by  Mr.  Phillips  was  of  very  significant  in- 
terest and  is  expected  to  provide  the  basis  for  criminal  referrals 
which  will  be  submitted  to  the  U.S.  Attorney  in  the  Eastern  Dis- 
trict of  Arkansas. 

Can  you  square  that  statement  with  your  experience  in  terms  of 
continuing  to  push  Ms.  Lewis  for  criminal  referrals  on  Savers  and 
the  fact  that  she  never  brought  this  to  your  attention? 

Mr.  Irons.  I  can't  remember  on  exactly  what  dates  she  had  said 
that  we  may  be  receiving  the  referral  soon.  It  could  have  been 
around  this  time  that  she  thought  she  did  that,  but  what  I  can  tell 
you  is  we  didn't  get  it. 

Mr.  Ben-Veniste.  You  never  got  it? 

Mr.  Irons.  No. 

Mr.  Ben-Veniste.  Did  you  ever  get  a  referral  on  Savers  Savings? 

Mr.  Irons.  Not  that  I  recall.  I  believe  that  since  I've  been  de- 
tailed to  the  Office  of  Independent  Counsel,  again,  like  the  First 
Federal  referral,  there  could  have  been  a  referral  received  by  FBI 
Little  Rock  in  the  last  6  months.  Those  referrals  are  still  addressed 
to  me  and  I  send  them  over.  I  think  a  Savers  referral  did  come  in 
the  last  6  months. 

Mr.  Ben-Veniste.  Again,  Ms.  Lewis  had  left  by  that  time? 

Mr.  Irons.  I'm  not  sure  when  she  left. 

Mr.  Ben-Veniste.  Finally,  Mr.  Chairman,  the  cc  on  the  bottom 
of  the  page  of  this  letter  is  to  Mr.  Michael  P.  Carnes,  attorney  at 
law,  we  presume  to  be  the  attorney  representing  Mr.  Phillips,  Mr. 
R.  Foy  Phillips,  Mr.  Richard  lorio  and  Lee  Ausen,  both  supervisors 
of  Ms.  Lewis,  but  no  cc  to  you;  is  that  correct,  Mr.  Irons? 

Mr.  Irons.  That's  correct. 

Mr.  Ben-Veniste.  Mr.  Chairman. 

The  Chairman.  Mr.  Chertoff. 

Mr.  Chertoff.  Mr.  Irons,  I  would  like  to  direct  your  attention 
to  another  memo  you  sent  to  the  SAC  Little  Rock.  It  has  a  date 
of  August  20,  1993.  It  relates  to  what  we  talked  about  earlier  hav- 
ing to  do  with  the  issue  of  a  concern  about  possible  White  House 
involvement  with  respect  to  the  investigation,  about  a  Little  Rock 
attorney  getting  involved  in  trying  to  quash  the  investigation.  Let's 
put  it  up  on  the  board. 

Do  you  have  this?  It's  dated  August  20,  1993. 

Mr.  Irons.  Yes,  I  do. 

Mr.  Chertoff.  I  want  to  read  this  aloud  and  I  want  to  ask  you 
some  questions  about  it.  It's  really  quite  extraordinary.  "On  August 
16,  1993,  writer" — that's  you;  correct? 

Mr.  Irons.  Correct. 


977 

Mr.  Chertoff.  —"telephoned  SSA  Kevin  Kendrick  at  FBI  HQ"— 
that's  you? 

Mr.  Kendrick.  Yes. 

Mr.  Chertoff.  Have  you  seen  this  memo  before,  by  the  way? 

Mr.  Kendrick.  I  beheve  I  saw  it  at  my  deposition. 

Mr.  Chertoff.  — "to  advise  the  Resolution  Trust  Corporation 
had  advised  that  it  would  provide  a  referral  concerning  Madison 
Guaranty  Savings  &  Loan  Association  by  September  2,  1993.  SSA 
Kendrick  was  familiar  with  the  details  of  the  previous  RTC  referral 
received  by  Little  Rock  in  October  1992,  and  the  circumstances  sur- 
rounding it.  Writer" — that's  you  again,  Mr.  Irons? 

Mr.  Irons.  Correct. 

Mr.  Chertoff.  — "advised  SSA  Kendrick  this  office  might  open 
a  case  on  MG" — that  would  be  Madison  Guaranty? 

Mr.  Irons.  Yes,  sir. 

Mr.  Chertoff.  — "prior  to  receipt  of  the  referral  due  to  informa- 
tion developed  in  captioned  matter."  Now,  when  you  say  "captioned 
matter,"  that's  the  SBA  case  involving  David  Hale? 

Mr.  Irons.  Yes,  sir. 

Mr.  Chertoff.  So  I  take  it  what  you're  saying  here  is,  as  of  this 
date,  you're  aware  that  there  may  be  additional  referrals  relating 
to  Madison  Guaranty.  You  were  considering  opening  the  case  on 
Madison  Guaranty  based  on  information  you  had  developed  out  of 
the  Hale  investigation? 

Mr.  Irons.  Yes. 

Mr.  Chertoff.  It  then  goes  on  to  say,  "He  was  further  advised 
captioned  matter" — and,  again,  that's  the  Hale  case — "had  resulted 
in  a  subject  mentioning  individuals  common  to  the  October  1992 
RTC  referral." 

Now,  when  you  say  "a  subject  mentioning  individuals  common  to 
the  October  1992  referral,"  who  is  the  subject? 

Mr.  Irons.  David  Hale. 

Mr.  Chertoff.  What  you're  sa3dng  here,  I  take  it,  is  that  Mr, 
Hale  had  mentioned  as  of  October  16,  certain  individuals  whose 
names  you  were  familiar  with  because  they  had  been  part  of  the 
October  1992  referral? 

Mr.  Irons.  Yes. 

Mr.  Chertoff.  So  you  are,  for  purposes  of  this  memo,  pulling  to- 
gether the  information  that's  anticipated  to  come  in  the  later  refer- 
rals in  1993;  the  information  that's  come  from  Hale  based  on  the 
investigation  with  respect  to  Capital  Management  and  the  identity 
of  individuals  who  had  been  named  as  early  as  the  October  1992 
referral;  is  that  correct? 

Mr.  Irons.  That's  correct. 

Mr.  Chertoff.  The  memo  goes  on  to  say,  "Writer  further  advised 
the  Assistant  U.S.  Attorney  assigned  to  the  matter  reported  being 
told  a  Little  Rock  attorney" — and  we  now  know  that's  Mr.  Mays; 
correct? 

Mr.  Irons.  Correct. 

Mr.  Chertoff.  — "had  traveled  to  Washington  instant  date" — 
that  means,  I  guess,  this  day — ^"to  meet  with  unknown  officials  to 
attempt  to  have  the  investigation  quashed." 

Again,  I  take  it  that  Mr.  Jackson  didn't  know  on  whose  behalf 
this  lawyer  was  traveling;  is  that  correct? 
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Mr.  Irons.  I  believe  that  it  was  on  Mr.  Hale's  behalf. 

Mr.  Chertoff.  Did  you  know  whether  it  was  Mr.  Hale's  attor- 
ney? 

Mr.  Irons.  I  did  not  know  that. 

Mr.  Chertoff.  In  the  memo,  you  just  indicated  the  attorney  is 
traveling.  I  take  it  you  don't  know  who  actually  instigated  or  asked 
the  attorney  to  go  to  Washington? 

Mr.  Irons.  No,  sir,  I  don't. 

Mr.  Chertoff.  Now,  continuing  with  the  memo,  it  says,  "SSA 
Kendrick  was  asked  to  be  alert  for  any  questions  from  DOJ  or 
other  sources  indicating  interest  in  captioned  matter  or  the  upcom- 
ing referral." 

You're  essentially  telling  Agent  Kendrick  to  be  alert  if  someone 
within  the  Department  asked  some  questions  about  the  Hale  case 
or  the  upcoming  Madison  referrals.  Why  did  you  say  that  to  Agent 
Kendrick? 

Mr.  Irons.  Because  Webb  Hubbell  was  in  the  Department  of  Jus- 
tice. 

Mr.  Chertoff.  Then  it  says,  "He  advised  he  had  been  questioned 
about  MG  by  his  superiors  approximately  2  weeks  ago." 

When  you  say  "he  advised,"  Agent  Irons,  do  you  mean  that  Mr. 
Kendrick  advised  you  of  that? 

Mr.  Irons.  Yes. 

Mr.  Chertoff.  What  is  your  recollection  of  what  Mr.  Kendrick 
advised  you  as  recorded  in  this  sentence? 

Mr.  Irons.  I  believe  he  said  that  through  headquarters,  he  had 
also  heard  some  rumblings  about  some  additional  RTC  referrals. 

Mr.  Chertoff.  This  is  the  reference  to  being  questioned  about 
MG  by  his  superiors  approximately  2  weeks  ago? 

Mr.  Irons.  Yes. 

Mr.  Chertoff.  Agent  Kendrick,  do  you  remember  this  conversa- 
tion you  had  with  A^ent  Irons  concerning  this  issue  of  this  attorney 
coming  to  Washington? 

Mr.  Kendrick.  Yes,  sir. 

Mr.  Chertoff.  You  remember  that  Agent  Irons  asked  you  to  be 
alert  for  expressions  of  interest  in  this  matter  based  upon  this  at- 
torneys anticipated  trip  to  Washington? 

Mr.  Kendrick.  Yes,  sir. 

Mr.  Chertoff.  What  was  your  reaction  to  that? 

Mr.  Kendrick.  Not  really  much  of  a  reaction  at  all  because  my 
recollection  of  the  conversation  was  that  this  was  something  that 
was  happening,  but  that  we  didn't  really  have  any  real  concrete  in- 
formation at  the  time.  I  believe  that's  why  he  asked  Steve,  after 
he  got  some  more  concrete  information,  to  send  me  a  communica- 
tion to  that  effect. 

Mr.  Chertoff.  It  goes  on  to  say,  again,  that  you  had  advised 
Agent  Irons  that  you  had  been  questioned  about  MG  by  your  supe- 
riors 2  weeks  earlier.  Again,  what  is  your  recollection  of  what  that 
referred  to? 

Mr.  Kendrick.  I  can't  recall  who  asked  the  question,  whether  it 
was  my  unit  chief  or  my  section  chief  at  the  time,  what  the  status 
of  the  Madison  case  was,  but  I  believe  I  did  an  E-mail,  if  memory 
serves  me  correctly,  dated  August  3,  1993,  that  basically  gave  a  re- 
hash of  my  knowledge  of  the  events  up  to  that  time. 
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Mr.  Chertoff.  Now,  coming  back  to  you  again,  Agent  Irons,  you 
then  "advised  Agent  Erickson  of  the  rumored  visit  of  the  attorney 
to  Washington  and  the  potential  sensitivity  of  information  a  subject 
was  claiming  to  have." 

Why  did  you  communicate  that  to  Agent  Erickson? 

Mr.  Irons.  Supervisory  Agent  Kendrick  was  in  the  Financial  In- 
stitution Fraud  Unit  and  the  conversation  with  him  related  to 
Madison  as  a  bank  fraud  investigation.  I  was  already  in  contact 
with  Jane  Erickson,  who  is  a  Supervisor  in  the  Governmental 
Fraud  Unit  which  covered  SBA  fraud,  and  I  was  advising  her — ba- 
sically, I  was  trying  to  throw  out  a  net  as  wide  as  I  could  get  it 
at  headquarters  without  being  too  alarmist  about  this  so  we  could 
have  as  many  traps  out  as  possible  in  case  that  happened. 

Mr.  Chertoff.  Did  you  also  tell  Agent  Erickson  about  this  issue 
involving  the  White  House  calling  the  SBA  and  trying  to  get  them 
to  be  careful  how  they  characterized  the  Hale  matter  in  their  pub- 
lic statements? 

Mr.  Irons.  I  believe  I  did.  Due  to  the  nature  of  this  case,  Jane 
Erickson,  as  the  Supervisor,  was  always  calling  me. 

Mr.  Chertoff.  Let  me  see  if  I  can  help  focus  you  on  that.  There 
are  a  set  of  what  I  believe  are  her  notes,  FBI  Exhibit  1934,  if  we 
can  put  them  up.  It  will  take  us  a  moment  and  if  you  bear  with 
us — do  you  have  a  copy  of  it  in  front  of  you?  It's  handwritten  notes. 

Mr.  Irons.  Yes,  sir. 

Mr.  Chertoff.  Do  you  recognize  Agent  Erickson's  handwriting? 

Mr.  Irons.  I  can't  say  that  I  do. 

Mr.  Chertoff.  It  says  "9/28/93  Irons,  LR."  The  first  item  is  "talk 
to  First  Assistant."  This  is  September  28,  1993.  "Not  want  to  issue 
subpoena.  SBA  to  make  demand,  interview  or  depose."  The  next 
item  says,  "mentioned  Teckler."  Mr.  Teckler  was  the  Deputy  Gen- 
eral Counsel  of  the  SBA;  correct? 

Mr.  Irons.  I  knew  he  was  a  SBA  official.  I  wasn't  sure  what  his 
title  was. 

Mr.  Chertoff.  It  says  "WH  calling  SBA"  and  goes  on  to  say  "as 
WWD.  WH  wants  SBA  HQ,  wants  them  to  put  water  on  by  saying 
no  more  guilty." 

Now,  I  understand  these  are  her  notes  of  a  conversation  with 
you.  Does  this  refresh  your  memory  about  what  you  said  to  her 
concerning  this  issue  about  the  White  House  trying  to  get  the  SBA 
to  put  the  lid  on  or  throw  cold  water  on  these  allegations? 

Mr.  Irons.  Yes,  sir,  it  does. 

Mr.  Chertoff.  Tell  us  what  you  recall. 

Mr.  Irons.  I  note  that  the  date  of  Jane  Erickson's  notes  is  the 
same  date  that  I  had  my  conversation  with  Ms.  Seay  from  the  SBA, 
so  I  either  called  her  shortly  after  the  conversation  with  Ms.  Seay 
or  she  may  have  called  me  because  the  investigation — what  I  was 
relating  to  her  is — I  mentioned  Teckler.  I  think  I  had  seen  his 
name  in  the  paper  or  maybe  on  television. 

I  thought,  since  he  was  apparently  a  DC  guy,  that  she  might  be 
more  tuned  in  to  who  he  was  or  what  he  was  up  to,  so  I  was  just 
telling  her — relating  that,  per  my  conversation  with  Ms.  Seay,  it 
was  my  understanding  that  the  White  House  had  contacted  the 
SBA  in  regards  to  Whitewater  Development  and  the  White  House 
was  desirous  of  having  the  SBA  at  headquarters  level,  because 
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that's  where  Teckler  was,  to  throw  water  on  this  and  basically 
characterize  this  as  being  that  the  extent  of  the  fraud  stopped  at 
David  Hale. 

Mr.  Chertoff.  Why  did  you  tell  this  to  Agent  Erickson? 

Mr.  Irons.  Due  to  my  job,  I'm  somewhat  skeptical  and  cynical 
about  some  things,  and  I  thought  that  the  SBA  might  bear  watch- 
ing on  this  since  we  were  going  to  have  to  rely  on  them  for  our  in- 
vestigation of  Hale  and  any  continuing  investigation,  so  I  just 
wanted  to  make  headquarters  aware  of  potential  political  inter- 
ference in  this  investigation. 

Mr.  Chertoff.  During  the  course  of  the  earlier  month,  in  Au- 
gust, had  you  received  calls  or  contact  from  a  Mr.  Hawkins  from 
the  SBA  Inspector  General's  Office? 

Mr.  Irons.  Yes,  sir. 

Mr.  Chertoff.  Had  he  asked  you  questions  about  whether,  in 
addition  to  the  anticipated  indictment  of  Mr.  Hale,  a  couple  of  at- 
torneys were  going  to  be  indicted? 

Mr.  Irons.  Yes,  he  did. 

Mr.  Chertoff.  Do  you  remember  the  two  attorneys  he  was  refer- 
ring to? 

Mr.  Irons.  Yes. 

Mr.  Chertoff.  Who  were  they? 

Mr.  Irons.  Charles  Matthews  and  Eugene  Fitzhugh. 

Mr.  Chertoff.  Who  were  Matthews  and  Fitzhugh? 

Mr.  Irons.  They  were  indicted  the  same  time  as  David  Hale. 
They  were  two  local  attorneys  and  they  had  been  involved  in  a 
fraud  with  David  Hale  involving  money  obtained  from  an  individ- 
ual named  Townsend,  Eric  Townsend. 

Mr.  Chertoff.  I  have  to  tell  you,  you've  memorialized  your  con- 
versation with  Ms.  Seay  both  by  communicating  it  to  Ms.  Erickson, 
who  wrote  it  down,  and  by  writing  it  in  your  own  notes. 

The  Chairman.  I  want  to  ask.  Counselor,  and  I  know  you're  mak- 
ing a  lot  of  progress  and  the  Minority  has  not  asked,  but  I'm  going 
to  ask  for  their  indulgence  if  they  want  us  to  pursue  this,  or  I'm 
willing  to  go  back  to  Senator  Sarbanes. 

Senator  Sarbanes.  How  much  more  do  you  have? 

Mr.  Chertoff.  One  or  two  more  questions  on  this. 

The  Chairman.  Then  continue. 

Mr.  Chertoff.  You  had  told  Ms.  Erickson  about  this,  and  she  re- 
corded it.  You  had  made  your  own  note  relating  to  your  conversa- 
tion with  Ms.  Seay  on  that  date.  I  have  to  tell  you  that  Ms.  Seay, 
in  her  deposition  at  pages  15  through  17,  said  I  do  not  remember 
making  this  statement.  She  has  no  recollection  of  it. 

Do  you  stand  by  the  statement  that  you  memorialized  in  your  re- 
corded memorandum  and  that  you  told  Ms.  Erickson  contempora- 
neously and  that  she  recorded? 

Mr.  Irons.  She  said  it.  I've  got  notes  that  I  wrote  down  as  she 
was  saying  it. 

Mr.  Chertoff.  Thank  you. 

The  Chairman.  Mr.  Ben-Veniste. 

Mr.  Ben-Veniste.  Thank  you,  Mr.  Chairman. 

Agent  Irons,  I  would  like  to  address  this  issue  of  Mr.  Mays  be- 
cause I  think  it's  been  left  in  a  somewhat  unfair  posture  to  the  peo- 
ple who  are  not  here  to  testify.  I'm  surprised  it  was  even  raised. 
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First  of  all,  Mr.  Mays  was  called  to  testify.  Mr.  Hubbell  was 
questioned  about  any  contact  with  Mr.  Mays.  Fletcher  Jackson  was 
questioned  about  whether  he  learned  that  he,  Mr.  Mays,  had  gone 
and  talked  to  anybody  in  Washington  about  this,  and  he  said  no, 
Mr.  Mays  and  Mr.  Hubbell  denied  having  any  contact.  Indeed,  is 
it  correct,  sir,  that  there  is  no  indication  that  Mr.  Mays  contacted 
anybody  on  behalf  of  Judge  Hale,  whether  or  not  Mr.  Mays  ever 
represented  Mr.  Hale? 

Mr.  Irons.  I  think  I  may  have  been  asked  a  similar  question  by 
Mr.  Chertoff  before.  I'm  not  aware  of  knowing,  during  that  time- 
frame, whether  the  trip  occurred  or  if  he  talked  to  anybody  or  who 
that  might  have  been. 

Mr.  Ben-Veniste.  Indeed,  there  would  be  nobody  more  interested 
than  me  in  finding  out  if  there  was  any  attempt  to  fix  any  case 
with  this  Administration  or  any  other  Administration,  but  the  state 
of  the  record,  I  think,  we  will  have  to  say  at  this  point  is  that  there 
is  no  evidence  that  has  been  brought  to  our  attention  to  substan- 
tiate any  such  improper  contact,  much  less  any  action  of  an  unto- 
ward nature  or  otherwise,  favorable  to  Mr.  Hale. 

Let  me  ask  you  this:  With  respect  to  Mr.  Hale,  however,  did 
there  come  a  time  when  you  were  contacted  directly  by  Randy 
Coleman,  Mr.  Hale's  lawyer? 

Mr.  Irons.  Yes. 

Mr.  Ben-Veniste.  Did  you  know  Mr.  Coleman  previously? 

Mr.  Irons.  I  believe  I  had  seen  his  name  as  representing  a  sub- 
ject of  another  investigation,  but  I  didn't  know  him  really  from 
anybody  else. 

Mr.  Ben-Veniste.  So  he  called  you  more  or  less  out  of  the  blue? 

Mr.  Irons.  By  the  time  he  called  me,  I  knew  who  he  was  and 
that  he  was  representing  David  Hale,  but  I  had  not  had  any  deal- 
ings with  him. 

Mr.  Ben-Veniste.  You  had  been  personally  involved  in  the  exe- 
cution of  a  search  warrant  against  Mr.  Hale;  correct? 

Mr.  Irons.  Correct. 

Mr.  Ben-Veniste.  You  removed  various  books  and  records  from 
his  offices  at  Capital  Management  Services? 

Mr.  Irons.  Correct. 

Mr.  Ben-Veniste.  When  do  you  recall  this  conversation  having 
taken  place? 

Mr.  Irons.  If  there's  something  I've  read,  it  would  help  me.  But 
I  would  probably  put  this  in  August,  mid-August  1993. 

Mr.  Ben-Veniste.  It  was  while  Fletcher  Jackson  was  in  charge 
of  the  Hale  investigation? 

Mr.  Irons.  Yes,  and  I  might  be  able  to  narrow  that  down.  I  think 
by  the  time  he  called,  Paula  Casey  had  been  sworn  in  as  U.S.  At- 
torney so  it  may  have  been  actually  past  the  middle  of  August.  It 
may  have  been  more  toward  the  end  of  August,  end  of  September. 

Mr.  Ben-Veniste.  By  this  time,  Fletcher  Jackson  had  provided 
Mr.  Coleman  with  at  least  one  draft  of  a  proposed  indictment 
against  his  client  and  there  had  also  been  some  discussions  about 
whether  Mr.  Hale  would  then  enter  a  plea  and  under  what  circum- 
stances? 

Mr.  Irons.  Generally,  yes,  I  understood  that. 

Mr.  Ben-Veniste.  This  conversation  was  on  the  telephone? 
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Mr.  Irons.  Yes. 

Mr.  Ben-Veniste.  What  did  Mr.  Coleman  say  to  you  and  what 
did  you  say  to  him? 

Mr.  Irons.  Mr.  Coleman  started  off  by  wanting  to  talk  to  me 
about  the  circumstances  under  which  David  Hale  could  cooperate 
and  what  he  might  want  to  offer,  and  I  think  that  fairly  early  in 
the  conversation,  as  politely  as  I  could,  I  told  Mr.  Coleman  that 
plea  negotiations  were  the  province  of  the  U.S.  Attorney,  not  the 
FBI,  and  that  while  I  appreciated  him  contacting  me,  that  I  would 
not  enter  into  negotiations  concerning  a  plea  on  behalf  of  the  Gov- 
ernment. 

Mr.  Ben-Veniste.  Did  Mr.  Hale  state  his  position  with  respect 
to  a  proffer? 

Mr.  Irons.  This  was  Mr.  Coleman. 

Mr.  Ben-Veniste.  I'm  sorry.  Did  Mr.  Coleman,  on  behalf  of  Mr. 
Hale,  state  his  position  with  respect  to  a  proffer? 

Mr.  Irons.  At  some  point,  I  think  he  said  something  about  a 
proffer  in  that  conversation,  or  I  may  have  brought  it  up — I'm  not 
sure — ^but  I  think  a  proffer  was  discussed. 

Mr.  Ben-Veniste.  Was  he  willing  to  make  a  proffer  without  con- 
dition? 

Mr.  Irons.  I  had  a  preconceived  notion  of  what  he  had  as  far  as 
a  condition  or  not  based  on  the  communications  with  the  U.S.  At- 
torney's Office.  Fletcher  had  told  me  what  Randy  Coleman's  posi- 
tion was. 

Mr.  Ben-Veniste.  What  did  he  tell  you? 

Mr.  Irons.  Basically,  that  Randy  Coleman  wanted  to  know  what 
kind  of  deal  he  was  going  to  get  for  Hale  before  Hale  made  the 
proffer. 

Mr.  Ben-Veniste.  Is  that  standard  procedure,  or  is  that  the  op- 
posite of  standard  procedure? 

Mr.  Irons.  I've  seen  where  sometimes  an  attorney  will  make  a 
representation  to  a  defense  attorney  what  they're  considering  as 
the  universe  of  charges  and  give  them  an  assurance  that  the  prof- 
fer will  not  result  in  any  increased  charges,  but  that  is  not  the 
rule.  Usually,  it's  just  that  you  come  in  and  tell  us,  and  we'll  decide 
after  that. 

Mr.  Ben-Veniste.  Now,  Mr.  Jackson  was  taking  the  position  that 
Mr.  Hale's  conduct  was  felony  conduct,  and  he  was  not  going  to 
mislead  Mr.  Coleman  into  thinking  that  Mr.  Coleman  was  going  to 
be  able  to  bargain  him  down  below  one  felony  count.  Is  that  your 
understanding  of  what  the  status  of  things  were? 

Mr.  Irons.  Yes. 

Mr.  Ben-Veniste.  What  did  Mr.  Coleman  tell  you  about  what  he 
wanted  for  his  client? 

Mr.  Irons.  Again,  I  don't  know  if  he  mentioned  what  he  wanted 
or  if  I  was  just  aware  of  what  I  thought  he  wanted. 

Mr.  Ben-Veniste.  Go  ahead.  I  didn't  mean  to  interrupt. 

Mr.  Irons.  I  told  him  that,  lest  he  would  be  under  some  mis- 
understanding, it  was  my  understanding  that  the  FBI  office  and 
the  U.S.  Attorney's  Office  were  in  agreement  that  there  should  be 
at  least  one  felony  count. 

In  fact,  I  told  him  I  was  insisting  on  it  from  the  standpoint  of 
the  Bureau.  I  did  tell  him  that  if  David  Hale  ultimately  cooperated 
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and  the  FBI  judged  his  cooperation  to  be  sincere  and  truthful,  that 
if  appropriate,  either  myself  or  some  other  agent  would  certainly 
be  available  to  say  that  at  the  right  time  in  court,  but  we  were  a 
long  way  away  from  there. 

Mr.  Ben-Veniste.  On  the  Hale  matter,  with  respect  to  Mr.  Jack- 
son, Ms.  Casey,  Mr.  Johnson  or  any  of  the  individuals  who  were 
in  charge  of  that  matter  prior  to  the  time  that  Mr.  Mackay  was  as- 
signed to  take  over  the  Hale  investigation,  can  you  tell  us  whether 
there  was  anything  improper  done  in  connection  with  the  handling 
of  the  Hale  investigation? 

Mr.  Irons.  I'm  not  aware  of  an5d;hing  improper  that  any  of  those 
three  people  did. 

Mr.  Ben-Veniste.  Mr.  Kendrick,  can  you  tell  us  when  you  first 
became  aware  of  a  criminal  referral  having  been  received  by  Little 
Rock  in  connection  with  the  Madison  matter? 

Mr.  Kendrick.  In  reference  to  the  first  referral,  sir? 

Mr.  Ben-Veniste.  Yes,  sir. 

Mr.  Kendrick.  It  would  have  been  during  my  first  week  of  as- 
signment at  headquarters  which  was  during  the  week  of  September 
23,  1992. 

Mr.  Ben-Veniste.  How  did  you  learn  about  it? 

Mr.  Kendrick.  I  believe  that  information  was  communicated  to 
me  orally  by  my  supervisor. 

Mr.  Ben-Veniste.  Who  was  that? 

Mr.  Kendrick.  Ronald  Dick. 

Mr.  Ben-Veniste.  What  happened  after  that? 

Mr.  Kendrick.  I  don't  specifically  recall,  but  I  believe  Mr.  Dick 
just  advised  me  that  there  was  a  criminal  referral  in  existence  and 
to  be  on  the  lookout  for  it. 

Mr.  Ben-Veniste.  Did  there  come  a  time  when  there  was  a  con- 
versation between  you  and  Steve  Irons? 

Mr.  Kendrick.  Yes,  Steve  and  I  had  several  conversations  during 
that  time  period. 

Mr.  Ben-Veniste.  What  was  the  first? 

Mr.  Kendrick.  I  don't  specifically  recall  when  the  first  occurred 
or  when  actually  any  of  them  occurred,  but 

Mr.  Ben-Veniste.  Now,  according  to  FBI  headquarters  document 
number  985,  on  the  7th  of  October,  there  was  a  fax  transmittal 
where  you  received  a  copy  of  the  criminal  referral? 

Mr.  Kendrick.  That's  correct,  sir. 

Mr.  Ben-Veniste.  Prior  to  that,  had  you  made  a  request  for  a 
copy  of  the  criminal  referral? 

Mr.  Kendrick.  I  believe  that's  correct. 

Mr.  Ben-Veniste.  Was  that  in  a  telephone  conversation? 

Mr.  Kendrick.  Yes,  sir. 

Mr.  Ben-Veniste.  What  was  the  nature  of  this  telephone  con- 
versation? 

Mr.  Kendrick.  I  don't  recall  the  specifics,  sir,  other  than  to  re- 
quest that  Steve  fax  us  a  copy  of  the  referral. 

Mr.  Ben-Veniste.  Do  you  recall,  Mr.  Irons,  what  the  substance 
of  the  conversation  was? 

Mr.  Irons.  Yes. 

Mr.  Ben-Veniste.  Would  you  tell  us,  please? 
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Mr,  Irons.  Mr.  Kendrick  told  me  he  had  attended  a  meeting  that 
day,  also  attended  by  some  FBI  superiors  of  his  and  Department 
of  Justice  representatives,  that  the  purpose  of  the  meeting  was  to 
discuss  that  Little  Rock  may  have  received  an  RTC  referral  men- 
tioning— I  don't  know  if  he  said  mentioning  prominent  individuals 
but  a  hot  referral,  and  that  they  were  just  sitting  on  it  and  he  was 
calling  to  determine  whether  or  not  we  had  such  a  referral. 

Mr.  Ben-Veniste.  That  was  on  October  6,  1992? 

Mr.  Irons.  Yes. 

Mr.  Ben-Veniste.  Mr.  Kendrick,  do  you  recall  who  brought  that 
to  your  attention? 

Mr.  Kendrick.  I'm  not  quite  sure  who  would  have  brought  that 
to  my  attention.  I  can  only  surmise  that  it  was  my  supervisor,  Mr. 
Dick. 

Mr.  Ben-Veniste.  Mr.  Pettus,  at  this  point,  you  had  not  opened 
a  formal  file  relating  to  that  criminal  referral,  had  you? 

Mr.  Pettus.  I  had  not  opened  what  I  would  call  an  active  inves- 
tigation file,  that's  correct. 

Mr.  Ben-Veniste.  Would  you  explain  to  us  what  the  conse- 
quences are  of  opening  an  active  investigation  file? 

Mr.  Pettus.  When  the  referral  came  in,  as  we've  explained  ear- 
lier, before  we  opened  an  active  investigation  we  did  what  I  think 
the  Bureau  in  one  communication  called  an  open  and  limited  inves- 
tigation. Basically,  we're  not  going  out  and  doing  overt  active  inves- 
tigation or  Grand  Jury  investigation,  I  think  as  Mr.  Banks  recalled. 
We're  doing  a  preliminary  to  see  if  there's  justification  there  to  go 
forward  in  an  active  investigation. 

Mr.  Ben-Veniste.  If  you  had  opened  an  active  investigation  and 
keyed  in  the  targets  and  witnesses  and  so  forth,  who  would  have 
had  access  to  that  material  that  now  goes  into  your  computer  sys- 
tem at  FBI? 

Mr.  Pettus.  In  our  office,  it  would  be  an  active  investigation. 

Mr.  Ben-Veniste.  Who  else  would  have  access  to  that  computer- 
ized information? 

Mr.  Pettus.  I'm  not  sure — I  believe  headquarters,  of  course,  they 
would,  but  I  believe  that's  it. 

Mr.  Ben-Veniste.  Mr.  Kendrick,  do  you  know  how  it  was  that 
the  people  at  the  FBI  in  headquarters  were  alerted  to  the  fact  that 
this  criminal  referral  had  been  received? 

Mr.  Kendrick.  No,  sir,  I  don't. 

Mr.  Ben-Veniste.  Mr.  Pettus,  did  you  make  a  conscious  decision 
that  this  criminal  referral  would  not  go  into  the  computer  system 
so  as  to  be  accessed  by  anyone  inside  your  office  or  otherwise? 

Mr.  Pettus.  Absolutely  not,  sir. 

Mr.  Ben-Veniste.  What  did  you  do  with  the  criminal  referral? 
Where  did  you  keep  it? 

Mr.  Pettus.  Of  course,  we  kept  it  within  the  office,  and  I'm  not 
sure  whether  it  was  a  preliminary  type  or  a  limited  one.  I'm  not 
sure  how  we  really  opened  it  in  the  office.  My  main  concern  is  that 
we  didn't  have  an  active,  ongoing,  overt  investigation. 

Mr.  Ben-Veniste.  Did  you  receive  some  communication  from 
headquarters  that  suggested  that  you  take  some  kind  of  action 
with  respect  to  the  criminal  referral? 

Mr.  Pettus.  At  what  time  period? 
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Mr.  Ben-Veniste.  In  October. 

Mr.  Pettus.  Let  me  back  up  a  little.  We  sent  the  article  on  Octo- 
ber 26  which  basically  said  it  was  coming  in  and  set  out  most  of 
the  details.  Then  it  came  in  on  or  about  September  2.  We  had  con- 
tact with  the  U.S.  Attorney's  Office  and  our  preliminary  assess- 
ment was  that,  particularly  as  to  the  witnesses,  there  was  probably 
not  substantial  information  to  open  an  active  investigation  based 
on  all  of  the  factors  that  we've  discussed  previously  today. 

At  some  period,  I  got  a  call  from  an  official  at  the  Criminal  Jus- 
tice Division  wanting  me  to  brief  him  and  update  him  on  the  de- 
tails, and  I  believe  that's  Mr.  Verinder.  I'm  not  sure  of  the  date. 

Mr.  Ben-Veniste.  On  the  9th  of  October,  did  you  receive  a  tele- 
type from  the  Director  of  the  FBI  asking  you  to  initiate  a  limited 
investigation? 

Mr.  Pettus.  I  believe  that's  correct,  sir. 

Mr.  Ben-Veniste.  Were  you  given  a  timeframe  in  which  to  con- 
clude your  limited  investigation? 

Mr.  Pettus.  Yes,  sir,  they  wanted  it  completed  by  the  16th  of  Oc- 
tober. 

Mr.  Ben-Veniste.  At  that  point,  what  were  you  to  report? 

Mr.  Pettus.  Basically,  and  again,  it's  been  alluded  to  earlier,  we 
got  the  referral,  the  formal  RTC  referral  in  our  office,  but  we  didn't 
get  the  300  attachments  which  went  to  Mr.  Banks'  office.  As  I  said 
earlier,  we're  trying  to  be  fair  and  objective,  and  I  think  this  is 
headquarters  being  cautious,  but,  as  I  recall,  the  request  was  that 
we  wanted  to  make  sure  we  had  reviewed  all  of  those  documents 
and,  basically,  a  representative  from  the  U.S.  Attorney s  Office  and 
Mr.  Irons  did  that  review. 

Mr.  Ben-Veniste.  You  all  got  together  and  had  a  meeting,  did 
you  not? 

Mr.  Pettus.  I'm  sure  there  was  a  meeting,  right. 

Mr.  Ben-Veniste.  What  was  the  conclusion,  Mr.  Banks? 

Mr.  Banks.  As  to  the  meeting  involving  the  FBI? 

Mr.  Ben-Veniste.  Right. 

Mr.  Banks.  The  conclusion  to  the  meeting  was  that  I  wrote  a  let- 
ter. I  think  we  met  sometime  around  October  the  14th  or  that  week 
in  which  this  information  was  then  given  to  me  that  this  investiga- 
tion was  limited  or  otherwise  had  to  be  completed  by  the  16th,  and 
I  had  heard  nothing  from  the  Department  of  Justice. 

I  basically  was  saying,  in  essence,  I  don't  really  understand  why 
the  sense  of  urgency,  and  I'm  not  going  to  do  anj^hing  whatsoever 
that  could  invoke  a  Grand  Jury  mishap  involving  this  national 
election  period,  end  of  sentence,  and  I  don't  really  want  to  meet 
any  more  or  talk  any  more  about  it.  That's  with  all  due  respect  to 
the  FBI,  but  I  don't  understand  why  this  is  coming  in  this  manner. 

Mr.  Ben-Veniste.  Mr.  Pettus,  did  you  communicate  Mr.  Banks' 
position  to  headquarters  at  FBI? 

Mr.  Pettus.  I'm  sure  I  did.  We  sent  a  teletype.  I  believe  it  went 
out  the  16th. 

Mr.  Ben-Veniste.  Did  you  include  the  substance  of  Mr.  Banks' 
letter  in  that  telet5T)e? 

Mr.  Pettus.  I  don't  think  I  mentioned  it  specifically,  no.  I  basi- 
cally summarized  our  review,  the  assessment  and  his  opinion,  but 


986 

I  don't  think  I  specifically — I  am  pretty  sure  I  didn't — ^we  didn't 
specifically  mention  his  letter. 

Mr.  Ben-Veniste.  Do  you  have  in  front  of  you  a  teletype  of  the 
16th  of  October,  which  is  FBI  526?  Have  you  got  it  there,  sir? 

Mr.  Pettus.  Yes. 

Mr.  Ben-Veniste.  Let  me  direct  your  attention  to  the  bottom  of 
the  first  page  of  this  teletjqpe  from  the  16th  of  October.  My  experi- 
ence with  the  FBI  is  sometimes  the  to's  and  from's  don't  actually 
reflect  who  sent  it  or  who  got  it,  but  what  was  your  understanding 
about  who  it  was  sent  to? 

Mr.  Pettus.  While  all  teletypes  go  to  the  Director,  and  they're 
sent  from  the  SAC  to  the  Director,  basically  it  was 

Mr.  Ben-Veniste.  Who  were  you  talking  to  at  that  point? 

Mr.  Pettus.  The  Criminal  Investigation  Division  is  where  it's 
going,  attention.  Assistant  Director  Larry  Potts. 

Mr.  Ben-Veniste.  Larry  Potts? 

Mr.  Pettus.  Right. 

Mr.  Ben-Veniste.  At  the  bottom  of  the  page,  the  first  page  of  the 
teletype,  it  says: 

During  the  period  October  9-16,  1992,  United  States  Attorney,  Eastern  District 
of  Arkansas  and  White-Collar  Crime  Supervisor  and  Financial  Analyst,  FBI,  Little 
Rock,  conducted  an  extensive  review  of  the  referral  and  aU  of  the  approximately  300 
exhibits  furnished  to  the  United  States  Attorney  by  the  Resolution  Trust  Corpora- 
tion. The  U.S.  Attorney  concurs  there  is  absolutely  no  factual  basis  to  suggest  crimi- 
nal activity  on  the  part  of  any  of  the  individuals  listed  as  witnesses  in  the  referral. 
The  United  States  Attorney  feels  the  limited  data  furnished  may  indicate  criminal 
activity  on  the  part  of  captioned  subjects,  James  and  Susan  McDougal,  and  Lisa 
Anspaugh.  However,  U.S.  Attorney  is  holding  provision  of  a  prosecutive  opinion  re- 
garding those  subjects  in  abeyance. 

Is  that  correct,  sir? 

Mr.  Pettus.  That's  correct. 

Mr.  Ben-Veniste.  I've  run  over  my  time,  Mr.  Chairman. 

The  Chairman.  I'm  going  to  let  Counsel  continue  because  I  want 
to  conclude  this  and  give  you  the  opportunity  to  do  it  in  an  uninter- 
rupted fashion.  Thank  you,  sir.  Why  don't  you  continue. 

Mr.  Ben-Veniste.  I  just  have  one  following  question  here.  At  this 
point,  after  your  October  16  memo  where  you  essentially  say  you're 
in  a  noninvestigative  mode,  that  you're  not  going  to  take  any  overt 
action,  does  FBI  headquarters  endorse  that  position,  agree  to  it? 

Mr.  Pettus.  I  believe  so. 

Mr.  Ben-Veniste.  Mr.  Ivey. 

Mr.  Ivey.  Mr.  Frazier,  I  wanted  to  come  back  to  you  and  ask  a 
couple  of  follow-up  questions.  When  you  were  last  testifying,  you 
mentioned  that  you  received  a  March  19  memo  from  Mr.  Keeney, 
and  I  wanted  to  ask  what  you  did  after  you  received  the  memo.  Did 
you  write  any  memorandum  at  all? 

Mr.  Frazier.  I  didn't  receive  the  March  19th  memo  from  Mr. 
Keeney. 

Mr.  Ivey.  I'm  sorry.  Did  there  come  a  time  when  you  drafted  a 
memo  of  your  own  in  conjunction  with  Mr.  Margolis? 

Mr.  Frazier.  We  did  draft  a  memorandum  in  the  first  part  of 
June  1993. 

Mr.  Ivey.  What  led  you  to  draft  that  memorandum? 
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Mr.  Frazier.  It  was  the  resurrection  of  the  recusal  package  that 
showed  back  up  in  the  Deputy  Attorney  General's  Office  by  one 
manner  or  another. 

Mr,  IVEY.  Do  you  recall  what  was  in  the  recusal  package? 

Mr.  Frazier.  There  was  a  copy  of  the  memo  done  by  the  Crimi- 
nal Division,  that  was  initialed  by  Mr.  Urgenson,  that  had  my 
name  on  it,  and  included  with  that  was  an  opinion  written  by 
someone  in  the  Criminal  Division  that  dealt  with  the  referral. 

Mr.  IVEY.  Do  you  know  if  that  was  Mark  McDougal? 

Mr.  Frazier.  I've  heard  the  name,  but  I'm  not  sure  I  ever  knew 
who  it  was. 

Mr.  Ivey.  Do  you  recall  the  substance  of  that  opinion? 

Mr.  Frazier.  The  part  that  I  read  was  the  very  ending  which 
seemed  to  indicate  that  they  didn't  find  that  there  was  a  case  of 
prosecutive  merit.  That  dovetailed  with  Mr.  Keeney  or  Mr.  Urgen- 
son's  comments  when  they  said  that  they  wouldn't  disagree  with 
the  U.S.  Attorney's  Office  if  they  declined  the  case. 

Mr.  Ivey.  Did  you  relay  that  view  to  the  U.S.  Attome5r's  Office 
in  Little  Rock? 

Mr.  Frazier.  I  did  not.  We  prepared  a  memorandum  that,  from 
my  memory,  was  for  Mr.  Margolis'  signature.  That  memorandum 
would  have  transmitted  Mr.  Keene/s  letter.  It  would  have  trans- 
mitted the  opinion  that  was  written  by  the  Criminal  Division,  and 
would  have  notified  the  district  that  the  issue  of  recusal  had  be- 
come moot  from  our  perspective  unless  they  had  additional  infor- 
mation not  contained  in  the  referral. 

Mr.  Ivey.  The  McDougal  memorandum,  I  think,  said  that  there 
was  no  factual  claims  that  could  be  found  in  the  referral  to  support 
the  designation  of  Mr.  and  Mrs.  Clinton  as  witnesses.  Do  you  recall 
that  language? 

Mr.  Frazier.  I  did  not  look  at  that  memorandum  in  any  great 
detail.  I  went  directly  to  the  summary  at  the  end  to  see  what  the 
recommendation  was.  Then,  based  on  that  and  the  cover  letter 
from  Mr.  Keeney,  or  whoever  prepared  it,  we  made  the  assumption 
that  there  wasn't  enough  to  the  case  to  warrant  any  further  action. 

Mr.  Ivey.  I  believe  you  mentioned  that  you  had  some  concern 
about  the  absence  of  contact  with  the  U.S.  Attorney's  Office  in  Lit- 
tle Rock. 

Were  you  aware  at  the  time  that  letters  had  been  received  by  the 
Department  of  Justice  in  Washington  from  Mr.  Banks  expressing 
his  concerns  about  the  referral? 

Mr.  Frazier.  I  was  aware  that  there  had  been  communication 
from  Mr.  Banks  with  the  Department,  yes. 

Mr.  Ivey.  In  addition,  the  teletj^e  that  Mr.  Pettus  has  testified 
about  expressing  the  opinion  of  the  FBI  in  Little  Rock  about  the 
referral,  were  you  aware  of  that  as  well? 

Mr.  Frazier.  No. 

Mr.  Ivey.  Now,  Mr.  Irons,  I  wanted  to  ask  you  a  few  questions 
as  well,  with  respect  to  the  Seay  conversation  that  was  memorial- 
ized in  your  memorandum.  You  mentioned  Teckler  in  the  memo- 
randum; is  that  correct? 

Mr.  Irons.  That's  correct. 

Mr.  Ivey.  Mr.  Teckler  was  or  is  the  Deputy  Greneral  Counsel  for 
the  SBA? 
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Mr.  Irons.  I  don't  know  what  his  position  is.  I  just  knew  him 
from  whatever  media  report  that  I  was  referring  to  in  the  memo- 
randum as  a  spokesman  for  the  SB  A. 

Mr.  IVEY.  I  take  it  you  are  unable  to  recall  the  media  report  that 
you 

Mr.  Irons.  I  don't  know  if  it  was  in  the  newspaper  or  on  tele- 
vision. 

Mr.  IVEY.  Mr.  Chertoff  pointed  out  a  few  moments  ago  that  Ms. 
Seay  testified  that  she  could  not  remember  having  made  the  state- 
ments that  were  in  your  memo  there.  I  wanted  to  read  some  of  it 
just  so  we  have  it  in  the  record.  The  question  was: 

Question:  Did  you  advise  Irons  that  you  had  spoken  to  SBA  officials  in  Washing- 
ton, possibly  Mark  Stephens,  and  did  you  tell  him  that  you  understood— did  you  tell 
Irons  that  you  understood  that  officials  from  the  White  House  had  urged  the  SBA 
to  make  such  a  characterization?  And  when  I  say  'such  a  characterization,'  I'm  talk- 
ing about  a  characterization  that  certain  activities  were  not  criminal  in  nature  due 
to  the  mention  of  Whitewater  Development  in  some  news  accounts  and  the  White 
House's  desire  to  avoid  any  inference  that  criminal  activity  could  have  occurred  in 
relation  to  Whitewater  Development  and  Hale's  company? 

Her  answer  is: 

Answer:  I  don't  believe  so. 

In  addition,  Mr.  Teckler  was  questioned,  not  about  that  state- 
ment, he  wasn't  aware  of  the  memo  that  you  had,  but  he  was  asked 
this  question: 

Question:  Did  officials  from  the  White  House  contact  you  or  someone  at  the  SBA 
and  ask  you  to  make  this  characterization  due  to  the  mention  of  Whitewater  Devel- 
opment? 

Answer:  No,  not  me  and  I  have  no  knowledge  of  them  contacting  anyone  else. 

I  think  he  also  testified  that,  in  statements  he  made  to  the  press: 

My  comment  was  always  that  we  had  no  information  which  would  substantiate 
what  Mr.  Hale  was  alleging  in  his  defense  or  his  allegations  in  an  attempt  to  be — 
to  plea  bargain. 

Do  you  recall  if  that  was  his  statement  that  raised  your  concern? 

Mr.  Irons.  I  don't.  I  don't  remember  the  statement. 

Mr.  IVEY.  Is  it  fair  to  say  you  don't  really  have  any  recollection 
of  those  events  at  this  point? 

Mr.  Irons.  I  recall  because  of  my  memo  that  I  knew  I  had  heard 
that  Teckler  made  a  statement,  and  Cecelia  Seay  told  me  what  my 
memo  reflects. 

Mr.  IVEY.  OK.  I  have  no  further  questions. 

Senator  Sarbanes.  Mr.  Irons,  let  me  ask  you  a  question.  Mr. 
lorio  testified,  as  I  recall,  that  it  took  about  90  days  once  they 
made  a  referral  before  they  heard  back  from  the  FBI  or  the  U.S. 
Attorney's  Office.  Is  that  your  recollection? 

Mr.  Irons.  That's  not 

Senator  Sarbanes.  Generally  speaking. 

Mr.  Irons.  No,  that's  not  my  experience. 

Senator  Sarbanes.  What's  your  experience  been,  30  to  60  days? 

Mr.  Irons.  No,  sir.  A  week. 

Senator  Sarbanes.  Mr.  Banks,  what  was  your  experience  in  deal- 
ing with  these  things? 

Mr.  Banks.  You  mean  the  initial  contact?  Just  a  verbal  contact 
acknowledging  we  had  received  the  referral? 
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Senator  Sarbanes.  Ms.  Lewis  sent  in  a  referral  and  immediately 
she  began  calling  up  to  see  what  you  had  done  with  that  referral, 
and  apparently  your  assistant,  Mr.  Dodson,  was  contacted  over  and 
over  again.  That  was  an  unusual  occurrence,  was  it  not? 

Mr.  Banks.  Yes,  sir,  that  was  an  unusual  occurrence. 

Senator  Sarbanes.  It's  because  of  that  you  felt  you  were  being 
put  under  pressure  to  act  on  this  matter  which  helped,  in  part, 
eventually  to  provoke  your  letter  of  October  16th;  is  that  correct? 

Mr.  Banks.  Yes,  sir.  The  series  of  calls  that  she  made  over  a  pe- 
riod of  2  to  3  weeks  struck  me  as  being  unusual.  I  saw  no  need 
for  the  sense  of  urgency,  saving  except  for  who  the  witnesses  were 
in  the  referral.  If  it  hadn't  been  for  the  witnesses.  Senator,  I  don't 
think  that  there  would  have  been  anything  like  that  in  the  sense 
of  urgency  by  Ms.  Lewis,  so  it  caused  me  to  be  very  circumspect 
about  it. 

Senator  Sarbanes.  Mr.  Irons,  you  were  being  subjected  to  a  bar- 
rage of  phone  calls  as  well;  is  that  correct? 

Mr.  Irons.  I  was  receiving  frequent  contact,  yes.  Senator. 

Senator  Sarbanes.  Now,  Mr.  Banks,  in  your  letter  to  Mr.  Pettus, 
you  say: 

You  and  I  know  in  investigations  of  this  type,  the  first  steps,  such  as  issuance 
of  Grand  Jury  subpoena  for  records,  will  lead  to  media  and  pubUc  inquiries  of  mat- 
ters that  are  subject  to  absolute  privacy. 

So  you  were  facing  a  situation,  I  take  it,  where  you  had  gotten 
this  referral,  you  were  being  pressed  to  act  upon  it,  and  you  recog- 
nized that  any  action  you  took  in  terms  of  first  steps  would  prob- 
ably then  lead  to  widespread  media  stories;  is  that  correct? 

Mr.  Banks.  Yes,  sir.  There  was  no  question  in  my  mind,  from  my 
experience  as  U.S.  Attorney,  that  any  overt  steps  to  pursue  the  in- 
vestigation involving  Grand  Jury  subpoenas  would  be  almost  im- 
possible to  continue  to  keep  private. 

Senator  Sarbanes.  That's  why  you  then  went  on  to  say: 

For  me  personally  to  participate  in  an  investigation  that  I  know  will  or  could  eas- 
ily lead  to  the  above  scenario  and  to  the  possible  denial  of  rights  due  to  the  targets, 
subjects,  witnesses  or  defendants  is  inappropriate.  I  believe  it  amounts  to  prosecu- 
torial misconduct  and  violates  the  most  basic  fundamental  rule  of  Department  of 
Justice  policy.  I  cannot  be  a  party  to  such  actions  and  believe  that  such  would  be 
detrimental  to  the  Department  of  Justice,  FBI,  this  office  and  to  the  President  of 
the  United  States. 

Actually,  the  President  you  were  referring  to  there  was  President 
Bush? 

Mr.  Banks.  Yes,  sir. 

Senator  Sarbanes.  Now,  this  was  on  October  16th? 

Mr.  Banks.  Yes,  sir.  I  think  I  dictated  that  on  Friday  of  the  week 
of  the  14th,  right  before  the  deadline. 

Senator  Sarbanes.  I  think,  if  I'm  not  mistaken,  from  the  report 
that  Mr.  diGenova  issued  about  the  passport  matter,  that  that 
issue  blew  up  on  October  16th.  Were  you  aware  of  it  at  the  time? 

Mr.  Banks.  Yes,  sir,  I  certainly  was  aware  of  it.  I  thought  it  was 
earlier  than  that,  but  I  was  aware  from  what  I  had  read  in  the 
paper  that  there  was  an  issue  of  some  controversy  that  had  been 
injected  into  the  Presidential  campaign. 

Senator  Sarbanes.  That  there  had  been  an  improper  search  of 
Mr.  Clinton's  passport  records? 
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Mr.  Banks.  At  that  time,  I  thought  it  certainly  appeared  to  be 
improper.  I  didn't  know  anything  about  the  facts  or  circumstances. 

Senator  Sarbanes.  That  was  the  way  the  media  was  playing  it 
at  least. 

Mr.  Banks.  If  you  took  the  square  root  of  what  the  media  was 
saying,  yeah,  I  took  it  as  being  improper. 

Senator  Sarbanes.  OK.  Thank  you  very  much. 

The  Chairman.  I  think  Mr.  Chertoff  has  several  questions,  then 
I  would  like  to  make  an  observation  and  I  think  we'll  be  finished 
with  this  panel. 

Mr.  Chertoff. 

Mr.  Chertoff.  Very  briefly,  Mr.  Irons,  I  want  to  come  back  to 
Mr.  Ive/s  point  regarding  your  conversation  with  Cecelia  Seay, 
and  your  having  seen  or  heard  Mr.  Tedder's  observations,  your 
having  complained  to  Ms.  Seay,  and  then  her  response  to  you  that 
the  White  House  had  somehow  been  involved  in  trying  to  change 
the  characterization  of  this  matter  by  the  SBA. 

At  that  period  of  time,  were  you  aware  that,  a  couple  of  weeks 
before  your  conversation  with  Ms.  Seay — and  I  am  basing  this  on 
the  testimony  of  Mr.  Bowles  who  was  then  the  Administrator — Mr. 
Bowles  had  had  a  meeting  with  Mr.  Teckler  in  which  Mr.  Teckler 
told  him  there  was  an  indictment  that  was  very  shortly  due  against 
David  Hale,  and  suggested  that  Mr.  Bowles  give  a  heads-up  to  the 
White  House? 

Mr.  Irons.  No,  sir.  I  believe  I  saw  that — I  watched  television  last 
week.  I  saw  that  testimony 

The  Chairman.  So  you  wrote  this  memorandum  without  the 
knowledge  that  Mr.  Bowles  was  going  to  give  a  heads-up  to  the 
White  House 

Mr.  Irons.  That's  correct. 

The  Chairman.  — or  Mr.  Teckler? 

Mr.  Irons.  That's  correct. 

The  Chairman.  I  want  to  make  an  observation,  if  I  might,  be- 
cause we  are  well  into  this.  I  think  that  when  an  FBI  agent,  from 
his  own  memory  and  from  his  contemporaneous  notes,  indicates  ba- 
sically that  he  has  been  told  that  officials  from  the  White  House, 
possibly  Mark  Stephens,  had  urged  the  SBA  to  make  such  a  char- 
acterization due  to  some  news  accounts  that  mentioned  Whitewater 
Development,  and  the  White  House  desire  to  avoid  any  inference 
of  criminal  activity  in  relation  to  Whitewater  Development  and 
Hale's  company,  that's  pretty  convincing,  wouldn't  you  say,  Mr. 
Banks?  You  know  Mr.  Irons.  If  he  wrote  that  down  in  a  memo, 
would  you  believe  him? 

Mr.  Banks.  I  have  great  respect  for  Mr.  Irons 

The  Chairman.  Mr.  Kendrick,  would  you  believe  him? 

Mr.  Kendrick.  If  that's  what  Mr.  Irons  said 

The  Chairman.  Mr.  Pettus 

Mr.  Pettus.  Yes,  sir. 

The  Chairman.  — ^you've  dealt  with  him? 

Mr.  Frazier,  have  you  had  occasion  to  deal  with  Mr.  Irons? 

Mr.  Frazier.  No,  sir,  I  haven't. 

The  Chairman.  Do  you  believe  that  an  agent  with  his  back- 
ground would  just  make  that  up? 

Mr.  Frazier.  No,  sir. 


991 

The  Chairman.  Let  me  make  another  observation,  if  I  might,  so 
that  we  can  stop  this  nonsense  about  whether  he  made  it  up  and 
who  believes  that  he  did.  So  many  people  come  before  the  Commit- 
tee and  we  have  their  notes,  and  then  they  have  no  recollection. 

Ms.  Seay  is  only  one  of  many. 

Mr.  Banks? 

Mr.  Banks.  Yes,  sir. 

The  Chairman.  I  want  to  say  to  you  that  I  think  in  terms  of  the 
action  that  you  took  in  September  or  October,  you  did  absolutely 
the  right  thing. 

Mr.  Banks.  Thank  you  sir. 

The  Chairman.  We  aren't  going  to  convene  a  Grand  Jury  3 
weeks  before  an  election. 

Mr.  Banks.  Thank  you,  sir. 

The  Chairman.  I  C£in  understand  when  you  become  reluctant — 
charged  with  so  many  things  that  you  begin  to  get  gun  shy  after 
the  election.  I  think  that  was  the  point  that  Mr.  Chertoff  was  at- 
tempting to  make  because  I  believe  you  indicated  that  this  case 
was  meritorious  and  had  some  substance,  but  that  you  really 
weren't  willing  to  undertake  it  at  this  time. 

I  agree  because  even  a  case  that  had  some  substance  and  would 
develop  further — I  think  you  put  it:  "Criminal  allegations  against 
Mr.  and  Mrs.  McDougal  and  Ms.  Anspaugh  were  meritorious,  but 
the  case  was  subject  to  declination  due  to  a  previous  prosecution." 
So  there  was  merit.  I  think  you  probably  should  have  told  your 
people  to  look  into  this  matter  since  this  campaign  is  over. 

I'm  not 

Mr.  Banks.  Excuse  me,  sir.  I  was  going  to  ask  if  I  might  respond 
to  that? 

The  Chairman.  Sure. 

Mr.  Banks.  I  think  it  is  important,  Senator,  to  make  the  point 
that  it  seems  to  me,  as  U.S.  Attorney,  you  are  laboring  under  two 
oaths:  Your  oath  to  the  Constitution  as  a  U.S.  Attorney,  and  your 
personal  oath  as  a  lawyer.  It  also  seems  to  me  that,  if  after  the 
election,  with  the  Department  having  received  the  very  information 
I  sent  in  and  there  being  absolute  silence  coming  back  from  the  De- 
partment, and  no  one  else,  not  the  FBI  nor  the  RTC,  raised  the 
issue  again  after  the  election,  that  for  an  outgoing  U.S.  Attorney, 
who  was  still  pending  as  a  Federal  judge,  that  would  appear  to  be 
conduct  that  would  be  improper. 

The  Chairman.  Look,  I  am  going  to  say 

Mr.  Banks.  I'm  certainly  not  arguing  with  you- 


The  Chairman.  Sure.  I  am  going  to  make  a  judgment  on  that. 
First,  you  did  absolutely  the  right  thing.  You  don't  start  a  Grand 
Jury  investigation  as  it  relates  to  the  then-GrOvemor/Presidential 
candidate  3  weeks  before — I  mean,  that  is  ridiculous  and  I  think 
what  you  did  was  absolutely  correct. 

The  fact  is  that  afterwards  the  package  seemed  to  have  been 
mislaid  and  winds  up  in  Mr.  Frazier's  possession,  and  he's  not 
quite  sure  how  it  gets  there,  but  it  gets  there. 

Now,  notwithstanding  what  everybody  says  about  the  possible 
motivations  of  the  investigator  Jean  Lewis  on  this  case,  the  fact  is 
there  was  merit  there.  You  found  initial  merit  and  it  was  enough 
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merit,  enough  proof,  to  bring  cases  that  have  already  resulted  in 
some  people  pleading  guilty.  Now,  of  course,  the  case  will  be  held. 

I  think  that  every  one  of  you  did  the  job  to  the  best  of  your  abil- 
ity. Under  some  very  difficult  situations  and  circumstances,  at  least 
you  recalled  what  you  did.  You're  not  trying  to  place  it  on  some- 
body else,  you  called  it  the  way  you  saw  it,  you  dealt  with  the  facts 
as  you  had  them,  and  I  want  to  commend  you  all. 

I  want  to  thank  you  for  coming  in,  and  I  want  to  thank  you  for 
testifying,  not  under  the  easiest  of  circumstances,  and  attempting 
to  recall  what  took  place  2  years  ago  or  more,  and  I  certainly  would 
thank  you  for  taking  your  time. 

I  know,  Mr.  Banks,  you  came  back  and  forth  here  on  a  couple 
of  occasions,  and  we  certainly  are  sorry  that  we  could  not  hear  you 
earlier. 

Mr.  Banks.  Senator,  I  thank  you,  and  I  appreciate  your  indul- 
gence in  helping  me  try  to  meet  this  schedule  for  my  client's  sake. 

The  Chairman.  Thank  you. 

Mr.  Frazier,  we  wish  you  continued  success. 

Mr.  Frazier.  Thank  you.  Senator. 

The  Chairman.  It  seems  to  me  you  are  a  professional  that  really 
undertakes  his  job  in  the  highest  tradition.  Mr.  Kendrick,  you  as 
well.  Mr.  Pettus,  you  certainly  undertook  your  job  to  the  best  of 
your  ability.  Mr.  Irons,  we  certainly  want  to  thank  you  for  your  co- 
operation, recognizing  that  there  are  certain  limitations  with  re- 
spect to  what  matters  that  you  could  and  could  not  testify  on,  but 
we  thank  you  for  having  come  forth. 

Senator  Sarbanes,  do  you  have 

Senator  Sarbanes.  Yes,  Mr.  Chairman.  I  would  just  like  to  make 
two  observations  and  then  a  short  statement. 

First  of  all,  in  his  letter  of  October  16th,  Mr.  Banks  indicated 
that  his  evaluation  of  the  referral  indicates  that  there  is  not  a  pros- 
ecutable case  capable  of  being  proved  beyond  a  reasonable  doubt 
against  any  of  the  witnesses.  That  was  the  statement — that  was 
his  evaluation. 

It  seems  to  me  that  you  showed  great  strength  and  great  sen- 
sitivity through  this  matter.  Obviously,  opening  a  file  would  have 
leaked  to  the  press  and  would  have  been  a  major  political  thing. 
There  was  no  urgency,  although  people  were  importuning  you  to  do 
this,  and  you  resisted  that  and  stayed  on  the  straight  course. 

Of  course,  afterwards,  you  are  then  dealing  with  a  President- 
elect. 

Mr.  Banks.  Yes,  sir. 

Senator  Sarbanes.  That  is  also,  I  think,  as  it  was  described  ear- 
lier, a  hot  potato  or  something. 

The  Chairman.  To  say  the  least. 

Senator  Sarbanes.  Also  in  an  evaluation  in  October  in  which  you 
had  said  you  didn't  see  it  with  respect  to  witnesses  as  opposed  to 
McDougal  and  Anspaugh. 

Now,  I  guess  we  will  develop  on  tomorrow  from  the  other  Justice 
people  where  this  matter  was  within  the  Justice  Department.  I 
take  it  it  got  sidetracked  within  the  Justice  Department,  but  you 
never  heard  back  from  them.  Of  course,  then  you  left  the  office, 
when,  in  early  1993? 
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Mr.  Banks.  Yes,  sir,  I  gave  notice  of  separation  of  service,  I 
think,  in  the  middle  of  January  or  the  third  week  in  January,  effec- 
tive March  1st,  but  that  was  my  last  date  of  service. 

Senator  Sarbanes.  I  simply  want  to  say  that  I  think  this  letter 
and  the  positions  you  took  reflected  a  determined  effort  to  sustain 
the  integrity  of  the  criminal  justice  system.  I  think  that  ought  to 
be  recognized.  I  think  it's  this  kind  of  courage  that  makes  this  sys- 
tem work,  and  I  commend  you  for  it. 

Mr.  Banks.  Thank  you,  sir. 

The  Chairman.  We  stand  in  recess.  Again,  all  of  the  witnesses 
with  the  thanks  of  the  Committee.  We  will  reconvene  at  10  a.m. 
tomorrow.  Thank  you. 

[Whereupon,  at  4:54  p.m.,  the  hearing  was  adjourned,  to  recon- 
vene at  10  a.m.,  on  Wednesday,  December  6,  1995.] 

[Appendix  supplied  for  the  record  follows:] 
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COMMITTEE  ON  BANKING,  HOUSING,  AND 
HowMo  A.  ucNcu.  fTAW  oHccTOA  URBAN  ArpAIRS 

■OfltffT  J  Qufnu.  J*.  CMICf  COUMSn. 

»-wfeiK><TO.MmTysT«.oi«icio«  WASHINGTON,  DC  20510-6075 


November  28,  1995 


SnvtN  (.  HAMO.  CKMOOUTK  STAff  OXtCTOM  AMO  Ottf  COUNUl 


VIA  FACSIMILIE  AND  MAIL 

Jane  C.  Sherburne,  Esq. 
Special  Coiinsel  to  the  President 
The  White  House 
Washington,  D.C.   20500 


Dear  Jane: 

The  Special  Committee  to  Investigate  Whitewater  Development  Corporation 
and  Related  Matters  intends  to  question  Mr.  Kennedy  about  the  meeting  he 
attended  at  David  Kendall's  office  on  or  about  November  5,  1993.   Please  advise 
Mr.  Kennedy  as  to  any  privilege  the  White  House  or  President  Clinton  is  claiming 
with  regsird  to  this  meeting  so  that  Mr.  Kennedy  will  be  prepared  to  answer  the 
questions  posed  by  the  Committee. 


Very  trul^^urs, 


Chertoflf 
Special  Counsel 


David  Kendall,  Esq. 
(Wilhams  &  Connolly) 

Pavil  CasteUito,  Esq. 
(Sharp  &  Langford) 

Richard  Ben-Veniste,  Esq. 
Democratic  Special  Counsel 
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« :guMa.  MiPtNcsoTA 
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lanitd  3mtES  Senate 

COMMITTEE  ON  BANKING,  HOUSING.  AND 
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P^"»iSi^^if^!i^^^^i!^o»  WASHINGTON,  DC  20510-6075 

STfVCN  ■.  HAWtlS.  0CMOCKAT1C  STAf*  IMUUUM  AWO  CMO  COUrOO. 


November  29,  1995 


VIA  FACSIMILIE  AND  MAIL 

Jaxie  C.  Sherburne,  Esq. 
Special  Counsel  to  the  President 
The  White  House 
Washington,  D.C.   20500 


Dear  Jane: 

After  we  sent  my  letter  today  regarding  the  November  5,  1993  meeting  at 
David  Kendall's  office,  my  attention  was  directed  to  a  New  York  Post  article  dated 
today  in  which  Special  Associate  Counsel  Mark  Fabiani  described  the  purpose  of 
the  meeting  and  indicated  "the  White  House  is  prepared  to  answer  specific 
questions  about  what  was  discussed  at  the  session." 

Although  this  is  a  somewhat  unusual  way  to  waive  an  attorney-client 
privilege,  if  any,  we  appreciate  the  White  House  decision  to  answer  these 
questions.   Please  communicate  this  decision  to  Mr.  Kennedy  and  to  any  other 
participants  to  the  meeting  and  confirm  that  you  have  done  so. 

In  addition,  in  view  of  this  waiver,  kindly  transmit  to  us  this  evening,  the 
notes  of  Mr.  Kennedy  identified  in  the  White  House  privilege  log. 

Very  truly^yours, 


Michael  ChertofF 
Special  Covmsel 

David  Kendall,  Esq. 
(Williams  &  Connolly) 

Paul  Castellito,  Esq. 
(Sharp  &  Langford) 

Richard  Ben-Veniste,  Esq. 
Democratic  Special  Counsel 
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THE  WHITE  HOUSE 

W/S3  W  I  N  GTO  N 


Kov«iib«r   39,    1995 

BY   TSLECOPY    • 

Michaal  Oiartoff,  Special  Counsel 

Unitad  Statiaa  S«naca 

Special  Comnittae  to  Investiqata  Whitewater 

Dcvalopmant  Corporation  and  Ralatsd  Mattara 
33  4  Dirlcsan  Building 
wasnington,  D.c.   20S10-607S 

Dear  Mike: 

I  received  your  latter  tonight  notifying  us  that  you 
intand  to  guastion  Mr.  Kennedy  during  hia  appearance  before  the 
Special  comnittaa  tomorrow  about  the  meeting  ha  attended  at  David 
Kendall's  office  on  Movembar  5,  1993.   During  questioning 
yesterday  of  Mr.  Lindaey  about  the  same  mooting,  Chairaan  D'Xmato 
asked  that  you  undertake  with  Mr.  Ben-Vanista  to  meet  with  White 
House  representatives  to  discuss  the  CosBlttae's  interest  in  this 
meeting  (and  related  notes  taken  by  Mr.  Kennedy) .   As  I 
understood  tha  Chairman's  raquaat  and  tha  subaequent  colloquy 
with  Senator  Sarbanes,  tha  aim  of  such  a  meeting  would  be  to 
provide  tha  Committee  with  a  basis  for  assaaaing  the  merits  of  a 
claim  of  privilege  and  to  determine  whether  there  is  a  way  for 
tha  Committee  to  obtain  the  information  necesa2Lry  to  its  inquiry 
without  compromising  appropriate  claims  of  privilege. 

Wa  are  prepared  to  meat  with  you  at  your  convenience  to 
discuss  these  matters.   I  believe  it  would  be  appropriate  for 
David  Kendall  to  participate  in  our  discuaaiona,  as  tha  meeting 
at  issue  involves  his  representation  of  tha  President  and  Mrs. 
Clintcn  in  their  personal  capacities.   Until  these  matters  are 
resolved,  we  will  advise  Mr.  Kennedy  that  he  is  free  to  answer 
the  Ccmnittao's  questions  about  the  attributes  of  tha  meeting 
(who  attended,  its  duration  and  purpose,  how  it  came  about, 
ate.)  . 

We  had  no  intention  of  leaving  the  inpresaion  with 
anyone,  including  tha  New  Yor3e  Post,  that  a  decision  had  been 
made  to  waiva  privileges  that  attach  to  tha  Noveaber  5,  1993 
Beating.   Wo  baliava  tha  procedure  outlined  by  Chairman  D'Amato 
and  Senator  Sarbanes  yesterday  is  a  sensible  and  appropriata  way 
to  procaad. 

I  look  forward  to  hearing  from  you. 
Sincere]^  yours. 


Jane  C.  Sherburne 

Special  Counsel  to  the  President 


Richard  Ben-Venista,  Minority  Special  Counsel 
David  Kendall,  Esq. 
Paul  castallitto,  Esq. 
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ANOCHC^  CfXJNSCL 

December  4,  1995 

BY  FACSIMILE 

Jane  Sherburne,  Esq. 
Special  Counsel  to  the  President 
The  White  House 
Washington,  DC  20500 

Dear  Jane: 

As  you  know,  the  Special  Committee  to  Investigate  Whitewater 
Development  Corporation  and  Related  Matters  attempted  to  question  Mr.  Bruce 
Lindsey  on  November  28,  1995,  about  a  meeting  he  attended  at  David  Kendall's 
office  on  or  about  November  5,  1993.  Claiming  attomey-cUent  privilege,  Mr. 
Lindsey  refused  to  answer  questions  about  the  meeting  except  that  it  was  a  legal 
defense  meeting  concerning  Whitewater  Development  Corporation.  Mr.  Lindsey 
refused  even  to  identify  the  participants  of  the  meeting,  other  than  that  they 
were  all  attorneys. 

By  letter  to  you  dated  November  28,  1995,  Michael  Chertoff  advised  that 
the  Special  Committee  intends  to  question  Mr.  WilUam  Kennedy  about  the  same 
meeting.  Mr.  Kennedy,  through  counsel,  has  advised  the  Special  Committee  that 
you  have  instructed  him  to  assert  the  attomey-cUent  privilege  and  not  Einswer 
questions  about  the  meeting. 

I  hereby  advise  you  that,  even  if  Mr.  Kennedy  asserts  the  attorney-client 
privilege,  the  Special  Committee  intends  to  ask  Mr.  Kennedy  to  identify:  (i)  the 
participants  of  the  meeting  on  or  about  November  5,  1993,  at  the  office  of  David 
Kendall;  (ii)  their  official  titles,  if  any,  at  the  time  of  the  meeting;  (iii)  the  cUents, 
if  any,  that  each  of  the  participants  was  representing  at  the  meeting;  and  (iv)  the 
bases  for  any  possible  assertion  of  privilege.  This  minimal  information  is 
necessary,  indeed  essential,  for  the  Special  Committee  to  exercise  its  sound 
discretion  whether  to  accept  a  possible  assertion  of  attorney-client  or  other  non- 
constitutional  privilege.  See  PROCEEDINGS  AGAINST  RALPH  BERNSTEIN  AND 
Joseph  Bernstein,  H.  Rep.  No.  99-462,  99th  Cong..  2d  Sess.  12-15  (1986). 

Mr.  Kennedy  is  scheduled  to  testify  before  the  Special  Committee 
tomorrow,  December  5,  1995,  at  10:00  a.m.,  in  the  Senate  Hart  Building  Room 
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216.  In  order  to  resolve  the  matter  fully,  I  hereby  invite  you  and  any  other 
attorneys  representing  any  clients  whose  interests  were  implicated  by  the 
meeting  on  or  about  November  5,  1993,  at  the  office  of  David  Kendall  to  attend 
the  Special  Committee's  public  hearings. 


Thank  you  for  your  cooperation. 


Very  truly  yours, 


Alfonse  M.  D'Amato 


Chairman 


Paul  S.  Sarbanes 
Ranking  Member 

David  Kendall,  Esq. 

Paul  Castellito,  Esq. 
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THE  WHITE  HOUSE 

WASHINGTON 


Decamber  4,  1995 


BY  TSLSCOPY 

Mlchaal  Chertoff,  Special  Caunaal 

United  States  Sonaca 

Special  Canniittea  to  Investigate  Whitewater 

Oevalopaent  Coirporation  and  Related  Hatrar-a 
53  4  Dirlcsen  Building 
Wa3hington,  D.C.   20510-6073 

Dear  Mike: 

I  received  the  Chairaan's  letter  late  this  evening, 
expressing  an  intention  to  question  Hr.  Kannedy  about  a  Meeting 
among  lawyers  for  the  President  that  tooic  place  at  David 
Kendall's  office  on  NovenUaer  5,  1993.   I  was  surprised  that  the 
Chairaan's  letter  does  not  respond  to  my  November  29  letter 
urging  that  we  meet,  as  the  Chairman  suggested  during  the 
questioning  of  Mr.  Lindsay,  to  explain  the  claims  of  privilege 
related  to  this  meeting.   We  are  puzzled  by  your  apparent 
abandonment  of  the  procaduxa  agraed  to  by  the  Committee  and  hope 
that  you  have  not  chosen  for  political  or  tactical  reasons  to 
forego  such  an  undertaking. 

The  White  House  remains  willing  to  continue  wor-king 
with  you,  as  we  have  throughout  the  committee's  investigation,  to 
ensure  the  Committee's  appropriate  access  to  information.   As  I 
indicated  aarliar,  because  this  particular  meeting  involves  the 
representation  of  the  Clintons  by  their  private  counsel,  and 
certain  of  the  claims  of  privilege  relate  to  that  representation, 
it  is  necessary  to  include  Mr.  Kendall  in  any  discussion  about 
the  Novenber  5  meeting.   Mr.  Kendall  is  not  available  on  this 
notice  to  attend  the  public  hearing  tomorrow, 

Mr.  Kennedy,  in  the  meanwhile,  has  been  instructed  by 
the  White  House  and  by  Mr.  Kfindall  that  ha  may  answer  questions 
about  the  attributes  of  tha  meeting,  which  establish  the  basis 
^or  the  privilege  claim  (who  attended,  its  duration  and  purpose, 
now  it  came  about,  etc.),  but  not  the  substance  of  the  meeting. 

Hr.  Kendall  and  I  ara  prapeu-ed  to  discuss  these  matters 
with  you  as  soon  as  we  can  schedule  a  meeting.   At  that  time,  I 
also  would  like  to  discuss  the  other  requests  in  Bob  Giuffra's 
letter  of  November  27.   I  look  forward  to  hearing  from  you. 


Sincerely  yours, 


Jane  c.  Sherburne 

Special  Counsel  to  the  President 


Richard  Ben-Veniste,  Minority  Special  Counsel 
David  E.  Kendall,  Esq. 
Paul  V.  Castallitto,  Esq. 
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Memorandum 


On/ 9/28/93,  writer  had  a  telephonic  conversati^on  yith 
CECILIA  SEAb,  attorney  for  the  Small  Business  Administration 
(SBA)  inj  th!^  matter  involving  DAVID  HALE.   SEAY  advised  ihelwas 
still  attempting  to  obtain  all  of  the  records  of  HALE's  ?Ba| 
company  and  I  needed  a  list  from  the  FBI  of  what  was  missing  from 
the  records  I SBA  turned  over  to  the  Bureau.   SEAY  intends |to| 
interview  or  depose  HALE,  and  continue  to  demand  all  records. 

Wrl^ter  mentioned  the  media  reports  of  SBA  spoKesman 
TECHLER's  Comments  concerning  the  case  and  noted  TECHLKR  w^s  not 
helping  matters  by  stating  certain  activities  were  npr  criminal 
in  natxire  wiien\he  did  not  have  all  of  the  facts.   szlAY  advised 
she  had  spokan  to  SBA  in  Washington  (possibly  M^RK  STEVEN?)  ,  and 
understood  officials  from  the  WHITE  HODSE  ha^^-tfrged  SBA  toNnake 
such  a  characteriration  due  to  the  mention  [of  WHITEWATEJt    I 
DEVELOPMENT  in  sb^e   news  accounts  and  WHITE  HUUiiE  desire  to  avoid 
any  inference  criminal  activity  could  have  occurred  in  relation 
to  WHITEWATER  DEVELOPMENT  and  HALE's  company. 
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M  E  \[  0  R  A  N  D  U  M 


Wiiliam  H.  Kennedy 
Sue  Caihey- Jones  W^ 


May  31,  1991  I         | 

i         I 
Whitewater  DeTciopment  Company  Inc.    ("Whitewater") 


I  spoke  wiih  Ron  Proc:or  at  Ozark  National. Bank  ("Ozark")  yesterday  regarding  the  sarus  of 
the  Wbuewaier  Development  '"ompany  loan  from  Ozark,  wruch  is  guaranteed  individual-by  Bill 
Clinton  and  Hillary  Clinton.  Mr.  Proctor  indicated  Ae  balance  of  the  loan  is  approxiinately 
S13,(]C0.\^  I  have  located  a  copy  of  the  note  in  Ma.  Clinton's  files.  The  terms  of  the  note  are 
as  foiows>--___ __-^ 


Date: 
■Mamrir:.-  rtafg: 


Julv  15,  1988 


Original  Loan  .-Unount:     536,333.66 


Purpose:  Renewal    of    loan    number    5885    for    ohgmal    purchase 

and  development  of  subdivision  by  N^Tutewater. 

-Monthly  Payments:  S1,U3.CX) 

"Security:  E--:"-.-.g  mongage  dated  August  2,  1978,  and  assignment  of 

\  escrow  funds  on  sold  lots,  which  total  SI.jSS.'^j  per  month. 


Mr.  Proctor  indicated  that  about  two  years,  Jim  McDougal  and  Chris  Wade  met  with  hiiti  at  the 

bank  and  indicated  that  Chris  Wade  had  purchased  pan  of  the  proixrTV  from  Whitewaterj  and 

that  Chris^'ade  would  be  responsible  for  paying  the  remainder  of  the  loan.  I  do  not  know  what 

type  of  documentadon,  if  any,  was  delivered  to  the  bank  at  that  point,  but  I  will  find  out.   Tne 

note  conanued  to  be  paid  down  monthly  from  moneys  in  the  Whitewater  receivables  account  at  j 

Ozarkr-'  In  February  of  this  year.  Wade  and  McDougal  requested  a  defenal  of  the  monthly"!  ,  >^^ 

payments  on  the  loan  until  April,  and  the  bank  granted  the  extension.    Mr.  Proctor  checked  the  j 

White'*^ter  receivable  account  yesterday  and  said  the  current  balance  is  S6.(D0.   Mr.  Proctor  is 
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Page  Two 


aying  to  trade  down  where  all  the  receivables  are  currently  be^ig  paid.  First  Ozark  Bank  is 
escaow  ^ggit  for  some  of  these  accounLS.  Mr.  Wade  has  indicated  to  Mr.  Procxr^at  he  is  now 
responsibie  for  the  note,  but  he  does  not  want  to  maJce  payments  currently  because;  he  has 
recsntly  Sled  bankruptqr.  ] 

•■Vs  we  divnisscfl.  Mr.  Pnxnor  will  have  itle  searches  performed  on  the  properrv^high  will  cost 
approxinaieiy  S200.  I  have  made  arrangements  to  mes:  with  Mr.  Prooor  at  IhODvon  Tuesday 
to  iihdout  more  specincs  on  the  note  and  the  escrow  accounts  set  up  for  the  lots  being  paid  out 
0VC3  nine.  I  will  also  continue  to  try  to  ge:  in  touch  with  CJins  or  Resales  Wade,  so  'that  I  may 
also^aieet  with  them  on  Tuesday.  [ 

If  you  have  any  questions  or  advice,  please:  call. ' 
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CONFiuEiNi'iHL 


As  l\have  described  to  you  earlier,  Madison  Guaratityf, 
throuqh  i^ts  wholly  owned  service  corporation,  Madison  Financial 
Corporatibn,  intends  to  offer  units  of  limited  partnership 
intere^s  \in  a  limited  partnership  which  will  own  ax  lease 
certain\co^ercial  realty  located  on  Main  Street y^Little  Rocic 

Madis6n  ^oposes  to  commence  such  offer^n^  during  (ihe  month 
of  OctoberXlNs  and  I  have  begun  the  ptep«ation  of  the~] 
offering  mat^i^ils.  There  are,  however,  '.inm^  ftindaaental-' 
questions  as  to  the  structure  of  this  offering  which,  of  course, 
must  be  answered.   Madison  has  never  done  an  offering  of  this 
sort  and  will  require  a  good  deal  of  advice  respecting  such 
structure. 

If  you  are  still  interested  in  working  on  this  offering, 
could  you  and  I  meet  with  Madison  personnel  during  the  week  of 
September  9  through  13  to  discuss  the  open  structural  issues  and 
devise  a  timetable  for  this  offering  ? 
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IaNo. 

QSo,  is  rty  undenumding  correa  dtm  iha 
Wtiu  y>vuld  ■MOitfbr  a  r^iartil  to  comt  in  from  one  cf 
'  ^  agataa  bt^re  yuu  would  take  uruesngcane  or 
■7,^  pruieato^  acaon  in  your  c^fux? 
■  (W  ^  Yes.  That  is  generally  oomcL. 

1211   would  be  omes  that  maytie  we  wmjkT-  people  would 
I7ZS  call  us  about  eriminal  aaiTity,  adt  knowing  who  to 


PageSe 
Ml   call,  they  would  cafl  tfi  insttad  of  scene  agmcy. 
121   those  instances,  I  would/Oontact  the : 
PI   agency.  But  I  don't  racaO  that  ererjappening  with 
141   RTC.  / 

|S1  Q  Were  there  ary  craeriaaf  guidelines  that 

|6|  your  office  foOowed  lor  that  thgTBl  office  in  IMe 
[7|   RodcftjUoMedafwiddxyouftreawanfijrditerrninmg 
|S|    whatfrnled  sa^ingiand  loans  should  be  imestigated, 
|9|    irformal  orfrjrmaC  I 

|I0|  A  I  don't  diink  our  office  dereioped  those 

liil  guidelines.  I  do  ikaiik  that  they  concentrated  oa  the 
\VA  savings  and  loans  that  ibst  the  most  money.  I  don't 
||]|  know  how  they  came  up  -  I  think  Madison  was  the 
114)    first  referral  we  got.      I 

(151  You  have  toWideBtand  these  referrals  came 

1161   in  before  I  got  there.  But  I  beliere  Maifison  is  one 
1171   of  the  fiist  ones  becaise  McDougal  is  the  tint 
|IS|   saving  and  loan  person  w«  tried.  First  South  was 
1191    the  nect  group  of  referrals  we  got,  and  we 
prosecuted  \      \ 

poi   several  people  in  that  itBtuutioirkSo  that  came  in 
(211   second.  \     \ 

gl I  don't  know  why  they  okge  mose.  Maybe 


Page  57     ^ 
there  was  no  obvious  aininal  activity  there.  I  bav« 


I  don't  think  those  rrferrais  came  from 

RTC.  [  think  they  may  have  come  from  -  weD,  it 

wouldn't  have  been  tlie  RTC  tfasL  It  wxild  hove 


|4| 

151 
been 

l«|  the  FDIC  maybe  or  the  - 

n         Q  f^JC? 

|S|  A  Yes.         i-j 

I9|  Q  Do  you  raak.  order  ofmagniajde,  the 

(101  losses  associated  wuhynis  South  and  Pine  Bl^f? 
Ilil  A  ItwasSObrMOmillioa,  Ithink,af 

1121  anmiml  activity,  whatN^felt  was  aiminal 

II3I  activity. 

|14|  MR.  COLtl  Off  the  nscoid. 

1151  (Diaassiaadffthe  reoord.) 

1161  BY  MR.  COLE: 

1171  Q  fl  could  miiumS  my  question,  I  was  noT 

|1S|  asidng  the  rmgniaide  Jf  the  criminal  aaivity  that 

|I9|  was  prosecuted  buaihk  losses  a>  the  pjveiianatt  cf 

(2D|  the  thr^  insurarux'firid.  whaha- RTC  or  FDIC, 

(2l|  assodated  with  theipailure  cf  the  insiitJLan  or 

m  order  of  magnitude  fr>r  Firs  Saah. 


III 
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A  I  don't  remonbo-  the  eact  order  of 


|4|  A  Yes. 

|5I  Qthe  seme  question  fin-  Saver  Sawigs  and 

fffl    FiraFederal? 

|71  ^ATTton^know.  1  really  don't  I  never 
|S|  worked  on  duMYirfjernls.  I  jist  don't  know. 
(91  Q  Do  you  loiow§^itjttis  more  or  less  than 

(101   associated  with  Madison  i 
(111  A  I  think  Max&on  was \snaller  saving  and 

the  anaUer  ones.  I  am  answerii^  that 
in  terms  of  thelZ)tBilQS5  to  the  govermient.  I 
don't  ttnnk  it  was  snaUer  in  toms  o^crimiiBl 


activity,  but  it  was  smallerSn  total  dollars  losL 
Q  Do  you  know  whesher")he  RTC  inWr 

aonduaed  any  investigation  wah  ngard  to  Mver 

Savings  or  First  Federal?  \  \ 

A  I  don't  know.  I  haven't  sm  any  \ 

incfictments  since  I  have  been  gone.  \         1 
Q  Focusing  on  the  time  period  in  yihichniou 

were  in  the  U.S  Attorney's  Office  in  Little  Rock, 
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(II  are  you  avare  cf  any  request  from  the  FBI  to  the  R7C 

|2|  to  irtvestigate  thou  iratuuaons?  I         I 

01  A  I  don't  know  of  any.  I  may  .oe  teUing 

W  you  -  there  was  one  person  we  indicted,  bU  I  don't 

(51  think  it  was  a  Little  Rock  savings  ^and  Iootl  I  don't 

|6)  recall  the  name  of  it   b  was  pcoible  it  was  one  of 

(71  those  institiKions.   But  I  reaOythink  it  was  a 

[SI  smaller  institution  outside^  Little  Rock. 
(91  QDo  you  havejBty  knowledge  afhOtf  the  RTC 

(101  interrnlly  detennirted  which  ftiiled  savings  c 

[111     wnuM  h,  lUr  Y^rrt  >^,.>^~..Wrf  , 

(121  A  I  have  no  idea. 

(131  Q  I  btiieve  you  testified  eaiiia- that  you 

(141  personaHy  did  not  do  what  I  would  call  a  substantive 

(15)  rmiew  of  the  1992  criminal  r^erral,  and  by  that  I 

[161  parnculariy  mean  reviewing  the  documents  and 

(171  ediibits  that  were  attached. 

(1S1  A  That's  correct 

111  Q  fl  understand  your  testimony  oorreaty, 

(201  you  believe  Mr.  Banks  did  at  least  to  some  eaaa 

[211  ixi/bim  such  a  m^ew? 

(221 A  I  beBeve  he  Jd. 
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(II  Q  Was  he  assisted  by  Ms.  I 

(21    review  or  ^tas  her  analysis  c 


\that 
sM 

PI  purposes  afdaerminmg  whether  there  twos'  overlap? 
(41  A  Ho"  amlysis  was  separate.  ItVas  not  at 

(51  the  same  time.  I  don't  know  if  anyone  iieiped  Chuck 

(61  with  that  review.  Maybe  a  law  derk  or  < 

(71  But  1  don't  really  tlmik  any  at  tue  ot&ffattomeys 

(SI  helped  him  on  that 

(91  Q  Focusing  on  the  rei^ew  that  Mr.  Bania 

[lOj  oonhicted,  what  do  you  recall  that  he  condudedfian 

(111  his  review? 

(121  A  I  think  his  letter  speOs  that  out  that 

(U|  he  -  whatever  the  letter  says.  He  cEdn't  think 

(14|  there  was  a  case  agairet  the  witnesses  and  that 
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LV.ited  States  Attornf. 


Mr.  Don  Pettus 
Special  Agent  in  Charge 
Federal  Bureau  of  Investigation 
/2    Financi/al  Center,  Suite  200 
Little  Rock,  AR   72211 


/■ttj/  O'fKt  Bai  i::9 


October    16,    "1>SL2 
(Dictated    10-14-V: 


Re: 


RTC     Referral    No.    C0004 


Dear  Mr.  Pettus: 

\ 

This\is  a  follow-up  to  By  previous  seeting  wit."!  you  and  sy 
second  ^review  of  the  above  referenced  referral  wit.h  supporting 
dccuze.its.  \  / 


At  tne  rise  we  aet,  I  explained  to  you  ay  serious  reservations 
about  future  ^prosecutions  of  the  individuals  ipv^lved  in  the 
referral.  fty  evaluation  of  the  referral  indica-tfes  that  there  ^ 
not  a  prosecutable  case  capable  of  being  pT-^vgH  •^a^i'^rr*  ^  -nii — Vr 
doubt  against  any^of  the  witnesses.  While  participation  of  soce  or 
all  of  these  witnesses  certainly  suggests  poor  judgment,  possible 
conflicts  of  interest  or  ethical  infractions,  proving  specific 
intent  ror  knowing  criminal  conduct  would  be  a  pra&e^utorial  burde.i 
that  coui^not  be  carried  beyond  a  reasonable  dbuist. 

'    \      -  ^     ^ 

The  only  allegations  having  any  credibility  wort.hyNDf  possible 

deliberation  forsinvestigation  exists  against  Mr.  and  Mrs\^McOc\igal 
and  Lisa  Ans^^ghs.  Even  these  allegations,  combined  with  Mr. 
HcDougal's  previsius^cquittal,  his  present  aental  state  along  wit.h 
no  prospect  of  retov^^ng  lost  monies  from  the  institution  have 
serious  negative  at^T^ibbtes  for  a  successful  prosecution  of  these 
insiders.     i         \^  \.  /'      ^ 

I  lam  now  jadvised  that^i^u  h^ve  been  ordered  to  do  an  imaediate 
review  jto  determine  if  an  investigation  is  warranted.  ^As  part  o^f 
same,  you  are  required  to  send  a  ptosBective  proposal  for  such 
investigation;  by  Friday,  CctoberHS,  1992";  Suc!»  aTTorder  does  ;iot 
apply  to  this! office.  \v  ,  _   ,^ 

i      \  \^^__^         ^<i-0  -¥^ 

However,  u  do  believe  it  might  be  he^ip^ul  to  reiter><ra  what  I 
have  to-id^ou  previously .  Neither  I  personal-iy — rtxrC'zhia  office 
will  particlrpa.^eM^  any  phase  of  such  an  investigation  regarding 
the  above  ref errS-i--43rior  to  November  3,  1992.  You  may  cocuaunicate 
this  crally  to  officials  of  the  FBI  or  you  jhould  p^>l.  tree  ^coaFe 
this  part  of  your  report. 


^ 


FB 


e   FBI  or  you  should 
I-OOOOIOOO-  ^^ 
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Mr.  Con  Fet 
Pace  : 


While/I 


■/■ 


_clAiiiij=jig^_the  wcr)c  of  RTC,  I  must 
opine  tiiae' after  suchA— JrSpse  of  tiae  the  insistence  for  urgency  in 
this  case  appear?^-'^  suggest  an  intentional^>c^unintenticnal 
attespf'to  intervene  into  the  political  process  of^the  upcoming 
presidential  election.  You  and  I  )cnow  in  investigations  of  this 
type,  /the  first  steps,  such  as  issuance  of  grand  jury  suBpoena  for 
records,  will  lead  to  media  and  public  inquiries  of  matters  that 
are  suhject  to  absolute  privacy.  Even  media  questions  about  such 
an  investigation  in  today's  modern  political  clizate  all  too  often 
publicly -purports  to  'Legitimize  what  can't  be  prove.n.' 

For  me  personally  to  participate  in  an  investigation  that  I 
)cnow  will  or  could  easily  lead  to  the  above  scenario  and  to  the 
possible  denial  of  rights  due  to  the  targets,  subjects,  witn;esses 
or  defendants  is  inappropriate.  I  believe  it  amounts  to 
prosecutorial  misconduct  and  violates  the  most  basic  fundamental 
rule  of  Department  of  Justice  policy.  I  cannot  be  a  party /to  such 
actions'x^  and  believe  that  such  would  be  detrimental/'  to  the 
DepartmeTit  cf  Justice,  FBI,  t.his  office  and  to  the  President  of  the 
United  States-.  ^^' 

In  due^£im«,  I  will  be  happy  to  meet  w.i-eh  you  to  discuss  a 
limited  examrnatlcn  and  possibility  of  prsving — scmn — of  t?.e 
allegations  regarding  Mr.  and  Mrs.  McCcugal  and  Ms.  Anspaugh.  In 
the  event  I  conclude  that  their  case  should  be  declined,  which  at 
t-his  point  is  a  distinct  possibility,  the  DOJ  can  certainly 
overriHV^^that  decision  and  commit  Department  of~~;?ustice  personnel 
and  resou'mces  to  both  tht 
case. 


investigation  and 


the 


For  your,  information,  in  the  event  I  receive  any  press  inquiry 
from  any  source\whatsoever  I  am  going  to  refer  theta,  to  ^t.he 
super^viisory  off-iciads  in  the  Department  of  Justice  and/or 
Resolution  Trust  borpbration. 


Thank  you. 


A.     BAhTKS 
UrfiJ:ed    States    Attorney-- 


CAB : bw 


Floyd  Mac  Dodson 
Executive  Assistant  U.S. 


Attorney 
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us.  I>p*nnient  of  Juiace 
JDfficc  of  the  Dcpcry  Anorr.cy  Cer.er 


wumifio"'  SC  ZZliO 


7«bruary  18,    199  3 


I        / 
MEiOBJCIDCJJ  TO:      John  C.    Xaanay 

/  Acting  Assis^An^  Atrsm«y  c«n«ral 


\      \ 


'mCK:      Doucla*   N.    Fraiiar^fv^ 

1  Ataociata   C«pucy  Alcsmay  <3«naral 


C«puty 

RS:      R«cji»l  by  th«  U.S.    Attor:^«y'»  OiSLci 

iar  tha   Zaircm  DlBrric^  of  ArXansaa'  on/  a 
aeaelurier.    ?r-.:«-    Carrioratlen    Rafarr'al     / 


T^a  a-cacrad  racusal  pacicaga   ia   ^crvarlsc   'cr  your  raviav 
Lnd  racoaaen^tibn.      THanXa. 


At-zachsanr 


00  1  484 


GAC    00039: 


1011 


Esnoo  010 


I  -- 
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Around    8/31 


9/2/92 


/ 


/ 


N«xt/dav  or.fic 


/ 


/ 


/ 


Neocc    f«w   days 

9/9/S2 

9/:,C/?2 

9/13/9'2      \ 


9/22/92 


1 0  /  6  /  S  2 


FBI    talked    to   LEWIS,    who    adv^iaed    she   wa3 
almost   done   and  would  ovemighr    the   pacicace 
when   complete.  "\ 


Referral   received— fi 
"liis   copy  same  date. 


RTC.   USA  rBC«ived 


Spoke  to  USA  who  wanted  us  to  taice  no  action 
until  we  had  time  to  diacuas  it  due  to  \ 
sensitivity.   (Previous  conversations  that 
it  waa  coming  had  occurred) 

RTC  began  to  call  and  ask  wh^t  FBI  was'  doing 
with  the  referral. 

RTC  leaves  phone  message  complaining  FBI 
return  calls  and  give  status  report. 

RTC  was  advised  no  decision  by  DSA  and  FSI 
was  not  going  to  be  in  a  position  to  give 
status  reports  when  he  did. 

Lewis  of  RTC  meets  with  SAs  and  AUSAs  on 


another  case . 


Pricr  to  she  aaJcBd  me  what 


status  of  MADISON  was.   Tpid^er  not  deci4?d, 
but  meetincr  was  scheduled  with  USA. 


After  her  meeting  she  waited  for  me.   She 
again  asked  for  status  and  was  told  she   wculd 
have  to  ask  USA.   She  advised  her  boss, 
Richard  lorrio,  kept  askin5~~iier  to  try  to 


find  out  what  we  were  doinc 


"reminded  her 


of  sensitivity  and  that,  even^iJ!  USAs^ecided 
to  go  for-*ard,  these  cases  took  ^longer  than  a 
month  to  determine  what  was  there  \^  She\ 
advised  everyone  above  her  in  RTC  w»s  aware 
of  referral  and  it  was  approved  at  Washington 

lefore  going  out.   She  apologized  for  asking 
repeatedly  but  said  her  superiors  kept 

ell-ing  her  to  find  out  what  we  were  doing. 
what  we^were  doing  with  the  case,  ^he   was 
any^^ommu;:iication  would  have  to  come  from  ,' 
the  USA  anc^^I  would  not  even  tell  her  when 
the  meeting  to^^diacuss  it  toojt^lace,  much 
less  the  ^tcome."~"^T(yld  hyr^o  deal  directly 
with  DSA  an^NCUt  F3I  out.   Also  observ^  she 
and  RTC  had  no^ceason  or  need  to  know'.   She 
offerred  a33i3tanceo,f  needed.  ^^^^ 


FBI  and  USA  meet,  no  action  taken  pending 

further  review  by  CSA.         „„^  ^^^„,^-,-, 
'  FBr-00001527 

First  Assistant  USA  advises  they  are  going 
notify  DOJ  they  received  referral.   Also 


rf^a 


/fii 
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-iaed  JELWJ  L2rw"S  cT~R-TC  new  calling  hi-. 
She  called  and  said  she  di'dr^' c  mean  tc 
pester  him  but  it  was  scandard\tc  make  a 
follcwup  contact  aix  weeks  after^any  referral 
tc  make  sure  it  was  received  and  find  out 

assistance  was 


JS^sny  clarifica: 
needed. 


X 


\ 


\/ 


FBI-0000152a 


.A^^'' 


41-376    97-33 
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ro-i4  (»f  ii-n-*i) 


TRANSMIT  VIA; 

BT*lttr?e 

B     AIHTXL       - 


FBI 


wrrcSDE.Ncr: 

D    Koutia* 


~ClA3SmCATT0N: 

gT0T-SZC3l£T 
SECa£r\ 

n    CONTIDENTTAL 
a    UNCLAS  E  7  TO 
O    UNCLAS 


TO  /:      DXRICTOR,    TBI 

men     /      :     SAC,    LITTLZ   RCC3:    (29D-L:^-3:896)     (SQ    3) 

/ 

SUarECT     :      FINANCIAL   lySTITtmON    nuUD   A>^D    FAII-in^E   HATTIRS; 
FIJ^AKCIAL   INSTITJTIOK   RZFORM,    RTCOVT^IY,    MUD 
E-VFCRCEXENT  AC?    OF    1939     (FITJIEA)    A^'D    C^XZ    CCKTaoL 
ACT   OF    1990    (CCA)     RZSOUHCZS 

Re^ertr.ce   «irc«i    irc=  Dirac^cr  dited   8/7/92    captioned 
as   Awcve. 


1.. 


\ 


\   \  Th«  Litrl«  RoOc  Division  ha«  under-utiliied  Financial 
Institution  Failura  (FIF)  resources  during  th«  p*.sz    JLscal 
year'du«\,to  several  rtasona.   Since  10/1/91,  Little^ocJc  has 
received  on*  FIF  referral  frsn  the  Resolution  Tr5i«t  \ 

CorporatiOits  (RTC)  .   RTC  has  control  of  a  dc^*n'^ailed  Arkansas'^ 

irr  if-utiona^^f or  which  referrals  have  not  been  rocaived    yir: 

nc   tu  ^2urVs/occurred  during  the  first  nine  acnths  of  Fiscal 
Year  (/Y)  1992.   As  a  result  of  budget  cutbacJcs,  the  RTC 
office  in  Tulsa,  OJclaSoaa,  began  to  scale  do\.-n  its  operations 
inflate  1991  to  early  1992,  and  the  offica  was  closed  in  early 
a-i=a,er  ,f  1992.   RTC  had  praviously  projccted'^aXiac  referrals 
on  tKa  arten  failed  institutions  ever  a  tvo  yelrrk^ri^«l  to  end 
in  1994^^  At  the  request  of  Little  Rock,  RTC  intendesd  tc" 
addresi  th,a  institutions  in  the  ordar  chosen  by  the  Bureau. 
T"   order  rarjuested  from  RTC  was  derived  by  projecting\ 
-:anpowar  ^availability  in  headcruarters  and  resident  agencies. 
Th.  closing^-of  ^the  Tulsa  RTC  offica,  layoffs  of  soaa  of  its 
personnel   anilv^tra^sf er  of  the  remaining  eaployees  have  nil 
neqativaly  affected^tiaely  receipt  of  new  referrals  and 


'J-  ^rsely  influenced  kittle  Rock's  ability  to  fully  utilize 
its  dedicated  FIF  rfesourcas  during  the  past  nine  months./ 


1   -   bureau 
<i!!>  Little  RocX 
SDI/sdi 


;?^p-j:  -^iz-"-'-^--.-- 


'BI-CO0OJ.529 
JME-00000-198 
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29D-LR-3:i9fi 


Contact  vtts  made  with  BTC  invastigator  JIIAN  Li«IS  on 
0/36/92  to  <J«taraln«  th«  Mcheaul*  >cr  pendin-.  rtre-.als. 
LTWIS  adviaad  «h«  would-t*-^rovl(iinir"*-~r»X5i"-al  °"  MACISON 

.  CUXSANTY  on  or  iLbotSt' 8/31/9  2.   XI though  a  provious 
inv«stigation-^«  b««n  conducted  and  conviction«^vPC 
in«titutioir^filcial«  obtained,  IZWIS  adviaad  th«  >*f  arral 
would  contain  previouily  unJcnown  and  unaddresaad  alltg^ations 
of  wrongdoing.   sp«gif ieally .  aha  advitad  her  inveatigation 
had  r*v«al«d  what  ah^-^SScribed  as  nInS~*»h«ll  corporations" 
wit-V account*  at^JUDISOK  OTXUANT^.   L2WIS  advl»<d  thera   \ 
appeared  to  >«''chacJc  kiting  activity  between  the  »«^sunt3,  ^nd 
that  a  corycration  known  as  WHITEVXrrR  DEVSLOPKEirr  wxs      \ 
involved/as  a  racipient  of  soae  of  the  funds.   WHITTVXTTS    \ 
orvrLOPKENT  was  owned  by  JAMES  and  SUSAN  MC  DOOCAL  (50*)\and  \ 
BILL  and  F.  LLASY  CIZKTOH    (50%^.   JAM2S  MC  DOOCAL  was  part\ 
owner/  of  KKDISQU   CCARAirrY  and  was  previously  indicted  on  f^aui 

'charges  but  acquitted  after  ju  y  trial.   BILL  CLINTC.S  is 
Co-ernor  of  ArJcansaa  and  the  Democratic  noninae  for  President. 

.other  i.ndividual*  Alleged  to  be  associated  with  the  alleged 

I "shell  corporations"  include  current  XrXanaas  Lieutenant 
Governor  JIM  COY  TUCXIIR,  MAURICT  SMITH,  STTVZ  SMITH,  and  R.  D. 
RAWnoLPH.   Upon  ri  --eipt  of  the  referral,  evtluatlon  of 
possible  criainal  activity  and  ide.-;tifi cation  of  suh^ects  wdll 
be  accomplished  on  an  expeditious  basis.  ■  If  warranted,  an 
i'nv«s\tigation  will  be  conducted  and  the  FIT  burn  will     , 
increase.  / 

\   \   ' 
\   \l.n  addit 

i.nst2.wUri.ors  could  be  expec _   __  . 

provided  within  several  nonths  on  SAVERS  FECJBAi^SAVINGS, 

w.nich  is^expiected  to  contain  nuaerous  allegations  of 

significant  criainal  activity.   This  will  ttirstv   iiiv-.a^se 

burn  rate  itr   FIF  agentr.   The  two  referrals,  if  determined  to 

be  worthy  of  investigation  by  the  United  States  Attorney,  in 

large  part  should  resolva  the  under-utilization  of  FIF 

resources  in  Little  Pock.   It  appears  reasonatte-..^  project 

thafc^x^  since  personnel  mcvaaents  within  the  RTS-jregitri-^overing 

Little\Roc)c  have  abated  sonewhat,  the  referral  pt'^cess  s»y 

s^icw  so=«  signs  of  increased  activity.  ^\^   "\ 

However,  an  Assistant  United  States  Attorney  frca  th•^ 
Eastern  Ofs^trorct  of  ArJcanaas  recently  attended  the  Departaent  \ 
of  Justice  FXF  Supervisors'  Conference  in  Chicago,  Illinois. 
While  there,  the  panel  comaentad  as  to  how  the  RTC  is  pursuing 
civil  recoveriasXunifar  Directors  and  Officers  insurance 
policies  or  lawsuits  and  is  less  interested  in  making  criainal 
referrals  until  thef 


tion,  LEVIS  was  asked  when  ref errTJls^on  cthe: 
lid  be  expected  and  advised  a  referral  wculd 


be 
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-/^r-T" 


^  .•  ^^.  .^^- 


/rk^  l/'^ 
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Memorandum 


SAPr"^  LITTLE  ROCl^"S~29-0) 
SSA  STEVEN  D.  IRONS 


11/10/9  2 


\  on  10/23/92,  PAT  ROBISON,  DepartmeH^  Ifead,  Civil 

Department,!  Resolution  Trust  Corporation  (RTC)VKaXsas  City, 
Missouri,  telephcnically  contacted  the  writer  toMis^uss  thi 
location  o£'\certain  records 


iswering  ROBISON's  question,  the  schedulte  for 
future  referJ^tis  wa^^^iscussed.   ROBISON  advised  his  depar-bnent 
examines  the  records^^f  the  assets  of  failed  savings  and  loars- 
associations  under  RTC  control  for  possible  civil  recovery-   At 
the  conclusion  of  that  process,  the  findings  are  referred  to  the 
criminal  department  of  RTC  for  eventual  referral  to  the  Bureau. 

Ke  further  adjiised  the  RTC  employee  handling  the  civil 
examifIa,tions  for  A53«a¥isas  savings  and  loans  under  RTC  control  is 
CARLEEN^RYAN,  t^l^hone  1-800-365-3342.  The  criminal  department 
employee  is  JE^CN  LEWIS.  Information  concerning  SAVERS  SAVINGS 
ASSOCIATION  Xnd  FIRST  SAVINGS  OF  ARKANSAS  is  currently  under  \ 
review /by  t;he  ROSE  LAW  FIRM  in  Little  Rock,  as  well  as  one  V thfer 
firm.  /ROaiSON  expected  a  referral  on  SAVERS  SAVINGS  ASSOCIATION 
to  be  .provided  to  Little  Rock  within  the  next  60-90  days.   \ 


r 

j  I  On  11/9/92,  JEAN  LEWIS,  RTC,  telephonically  contacted  \ 
the  writer.  LEWIS  inquired  again  about  the  status  of  a  letter  i 
from  Assistant  United  States  Attorney  (AUSA)  MAC  DODSON  /  ' 
confirming  receipt  of  a  referral  concerning  MADISON  GUARANTY. 
After  ^^discuss ion,  she  decided  to  wait  several  more  days  for/ the / 
letter\  be^xpre  asking  the  writer  to  contact  DODSON  on  her  behalf; 

LEXIS  further  advised  she  would  send  three  referrals/tc 
Little  kock  be<ore  12/31/92,  and  that  referrals  could^,i^  expected 
on  SAVERS^,  FIRsVvSAVINGS ,  and  ARKANSAS  FEDERAL. 


SDI/sdi 
(2) 


AOE^n,.C.U--iv 
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/(^^/^  q-z. 


/ 


X^     "b^     <  1 


W 


\ 


\/   \- 
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Memorandum 


SAC,  LITTLE  ROCK  (29-0) 


Daui\i_/^-- 


Subieci:  FINMielALriNSTITVrTC:W-^RAUD" 
/  RESOLUTION  TRUST  CORPOFL^^ON 
I  CRIMINAL  REFERRALS 

\  .'on  1/6/93,  wricer  celephonically  sppkeXto  jcAN  LoViIS, 

Invest igacor.  Resolution  Trust  Corporation  (RTG|,  ^soncerning  Che 
timetable  for  the  receipt  of  criminal  referrals  t~r;om\RTC  for 
Savers  Savsucs  Association  and  First  Savings.   LEWI-S^  adivisec  the 
first  'hi.   several  expected  referrals  was  approximate lv\l 2  0  cays 
from  coiroleti'bn.   She  advised  she  would  submit  them  incremental. 
to  allow  tS^  Bubs^u  to  begin  work  as  soon  as  possible. 


LEWIS  ar5o~'advised 
Information  request  from  the 
information  concerning  Arkans 
advised  the  information  pcsse 

Arkansas,  in  a  previ,c*i^  crimi 
office^  and  is  wa^^Ting  on  a  re 
information  wpdld  damage  pres 
The  writer  a^'ised  LEWIS  to 
United  Staz4s  Attorney's  offi 


?.TC  had  received  a  Freedom  of 

Arkansas  Times  newspaper  for 

as  Governor  JIM  GUY  TUCKER.   She 

ssed  included  that  fur:ari>^ed  to  the 

Attorney,  Eastern  Dist^ict^of 

nal  referral.   LEWIS  notifiVd  that 

ply  as  to  whether  releasdJsg-  Che 

ent  or  anticipated  investigatrcn. 

ontinue  to  seek  guidance  from  the 
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aBSOLUTlON  THUJT  COd PaHATION 
Ranonnt  Tka  CmMoos 


March  26,  1993 


Mr.  Ian  DcWaal,  Trial  Attorney 
Department  of  Justice,  Criminal  Division 
Dallas  Bank  Fraud  Task  Force 
7710  N.  Stemmons,  Suite  200 
Dallas,  Texas  75247 

Re;  #2109  Savers  Federal  Savings  &  Loan 

Little  Rock,  Arkansas  -  In  Receivership 

rNTERVIEW  AND  COOPERATION  OF  TL  yOY  PHILLIPS 

Dear  Mr.  DcWaal: 

On  or  about  March  8,  1993,  R.  Foy  Phillips  contacted  the  Criminal  Investigations  section 
of  the  Resolution  Trust  Corporation's  ("RTC)  Kansas  Qty  Office  of  Investigations.  At  that 
time,  Mr.  Phillips  offered  his  cooperation  to  both  the  Criminal  Investigator  and  RTC 
Counsel  handling  the  respective  pending  criminal  investigation  and  dvil  litigation  regarding 
Savers  Federal  Savings  &  Loan  of  Little  Rock,  Arkansas. 

On  March  17, 18  and  19,  Mr.  Phillips  met  with  both  myself  and  RTC  Senior  Aitomey  Ncysa 
Day  to  provide  information  regarding  the  above  captioned  failed  thrift  Ms.  Day  and  I  both 
found  the  commentary  and  documentation  provided  by  Mr.  Phillips  to  be  informative  and 
usefuL  At  this  point,  Ms.  Day  plans  to  have  RTC  retailed  counsel  meet  with  Mr.  Phillips 
in  the  near  future,  and  I  plan  to  request  additional  documents  from  his  records  in  support 
of  potential  criminal  referrals,  at  a  later  date. 

Addressing  specifically  the  criminal  investigative  side,  the  nature  of  the  information  offered 
by  Mr.  Phillips  was  of  very  significant  interest,  and  is  expected  to  provide  the  basis  for 
criminal  referrals  which  will  be  submitted  to  the  U.  S.  Attorney's  Office  in  the  Eastern 
District  of  Arkansas. 
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Should  you  have  any  funhcr  quesuons  or  require  additional  information  regarding  Mr. 
Phillips  level  of  coopcratioa  with  this  office,  please  do  not  hesitate  to  contact  either  myself 
or  Neysa  Day  at  (816)  531-2212. 


L.  Jean  Lewis 
Q-iminal  Investigator 


Neysa'L'Da^ 
Senior  Axtomey 


cc       Mr.  Michael  P.  Games 
Atiorney-at-Law 
Suite  3601,  Nationsbank  Fla2a 
901  Main  Street 
Dallas,  Tesas  75202 

Mr.  R.  Foy  Phillips 
5603  Tattcridge  Drive 
Houston,  Texas  77069 

L-  Richard  lorio.  Field  Investigations  Office/KCO 
Lee  Ausen,  Department  Head/Investigations/KCO 
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Q    161957Z    OCT    92 

ff    PBI    LITTLE     ROCK     (29-0)     (SO    3) 

TO    OISECTCR    FS'I/I  «n£0  UTE/ 

BT  \       \ 

UNCLAS 

CITE:       //3390// 

P*SS:       ASST    OIRECTqKlarrt    A    POTTS 


SUSJECTt       JAF^S    B.    MC    OOUGlLI    ET    AL  ;    UHSU8(S);    HAOM 
GUARANTY    SAVINGS    >*<0    LOAN,    LITTLE     ROCX,    ARKANSAS;     F 
CO:       LITTLE    ROCX.\    \. 

RE    TELETYPE    FRON^tHRtCTOR    TO    LITTLE    ROCIt  ,    OCTOBER    9, 
1992,    CAPTIONED    AS    ABOVE \t(D    1^€LCAL    FROn    SAC,    LITTLE    ROCX,    TO 

AS    DISCUSSED     IN    REFERENCED    TEt-CAL^^tirrLE    ROCK     HILt 


INITIATE    A/N    INVESTIGATION    OF    CAPTIONS 

DURING    The    PERIOD    OCTOBER    9-16,     1992^ 


ijd^^ 
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PACE    TWO    OE    FBILR    0001    U 

/■ 
ATT08NET     (US*)t    EAS,T?RN    DISTRICT    OF     *aKANS*S     (EDA)     AND    W^tivTE- 

/  / 

COLLAR    CRL«E    SUP-ERVISOR    AND    FINANCIAL    ANALYST.    FBI. 

LITTLE    RCCK.    CONDUCTED    AN    EXTENSIVE    REVIEW    OF    THE    REFERRAL    AND 

ALL    OF    THE    AP'PRCXIf^ATELY     300    EXHIBITS    FURNISHED    TO    USA    BY 

RESOLUTION    TRUST    CORPORATION    (RTC).       USA    CONCURS    THERE    IS 

ABSOLUTELY    NO    FACTUAL    BASIS    TO    SUGGEST    CRIMINAL    ACTIVITY    ON 

THE    PART    CF    ANY    OF    Th£    INDIVIDUALS    LISTED    AS     WITNESSES     IN    THE 

\        \ 
REFERRAL.       USaTEELJ 

CRIMINAL    ACTI^MTYXON    THE    PART    OF     CAPTIONED    SUBJECTS.     JAJlTS    ANC 


.5    THE    LIMITED    DATA    FURNISHED    MAY    INDICATE^ 


SuSan    »Z    OOUGAL.NindXlISA    ANSPauGH.       HOWEVER.     USA    IS    HOLD  ING 
PROVISION    OF    A    PROSECUTIVE    OPINION    REGARDING    THOSE    SUBJECTS     IN 
ABEYANCE,    -x^  -._____^ 

AS    DIISCUS~5^0    IN    PREVIOUS    COMMUNICATIONS,    J  A  m  E  s'">e^^00Lrjr4L^ 
WAS    PREVIOUSLY    IN0>CTE0    FOR    FRAUD    RELATED    TO    THE    FAILURE    OF 
MADISON    COIARANTY     SAXINM     AND    LOAN     AND    ACQUITTED     BY     JURY.       HE\ 
CURRENTLY    HAS    NO    A SSETSVTO'XURSUE  .     IS    DRAWING    DISABILITY 


INCOME    AND    IS    BELIEVED    TC    HSiaE,    IN    A    TRAILER    OWNED    BY    A  / 

AXTS     rnOICATE    ELEMENTS    OF    On 


FRIEND.       WHILE    THE    AVAILABLE    F 

MORE     FEDERAL    VIOLATIONS    MAY    EXIST, ^SA     IS 


6-  OR 


LIKELIHOOD    OF    paOVlNG    SUCH    VIOLATIONS     A 


OPPQRTL'NI^V^OST    T.0    OTHER     PRIORITY     INVESTIGaTI 
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Memorandum 


/ 

SAC,    LITTLZ 


I     %%X.  STSVEN  D.    IRONS 


XC/1/S3 


/ 


TVO^aS    H,    ANDKR50M; 

/         STAL 

TAG -sax 

/OO:   LITTLS  ROCTC 


Cn  9/24/93,  a  meeciTig  was  held  Co  discuss  capcion«d 
matter,  at  ch«  Diited  States  Attorney's  Office  (USAC)  ,  Eastern 
District  of  Arka::sas  (EDAJl)  .   Present  from  the  USAO  were/  Dnitad 
States \Attcrr.ay  (OSA)  PAULA  CASEY,  Assistant  United  Statues  / 
Attorney  (AUSA)  M1CHA£1.  JCKMSON,  Chief  of  the  Crirainal  Section, 
and  A'JSA  F1ETCSE7  JACXSON.   Present  frsra  Che  Bureau  were  ASAC 
WilTEHZAD,  'SA  RSIGN.  FA  HALL,  and  writar. 


V, 


\ 


The,  aeeting  was  held  to  accomplish  two  okfjectiviea.   The 
USA  wanted^o  Meteraine  if  she  would  have  to  reotiae  herself  fror. 
the  Blatter  dua  'to  har  closa  friendship  with^,4?TW  GUY  TUCXZRXSETH 
w;jlD,  and  STETSEEN  SMITH.   The  Bureau  wanted  to  voice  its    I 
objection  to  ta«/mann«r  in  which  AUSA  JACXisCJN  was  limiting  its 
investigativ*  afforts,  conducting  investigation  on  his  own,  ^T.i. 
to  press  for  all  docunants  of  Madison  Guaranty  Savings  and  Loan 
(KCSLJ  to  b«  cbcainad  from  the  Resolution  Trust  Corporation 
(RTC) . 

After  hearing  tha  estimation  of  both  writer  and  AUSA 
JACXSON  on  the  involvement  of  TUCXER,  WARD,  and  SMITH,  USA  CASEY 
advised  she  wcold  hava  to  recuse  herself  and  only  had  to  decide 
the  b«st  time  to  do  ao.   She  referenced  claims  made  by  subject 
CAVIO  KALE  in  aedia  outlets  that  aha  was  baing  unfair  due  to  her 
political  or  ochar  affiliations.   While  she  resented \thoaa 
accuaatti'ona  and  realized  recusing  herself  might  b«  siia interpreted 
by  soma  ks  giving  merit  to  HALS' a  accusations,  CASEY)  felt  she 
must  not  ^h«ar  any  details  concerning  the  above  indi^du^ala. 
However,  cK^  u^«  iiu  liujuHdiaLa  need  la  publicly  ad'TTse  of^  har 
recusal  and  preferred  to  wait  tintil  a  mora  epportuna  tima  from  a 
public  I  relations  standpoint.   AOSA  JOHNSON  alao  diacuased\the 
possibility  th«  Dapartatant  of  Juatica  would  take  all  or  part  of 
tha  case  d<a>  tn  r.ha  mwnticn  of  BILL  CLINTON  by  HALE. > 


SOI/sdi 
(2)     ^ 
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Wricer  recouaXrfftf^««c  *xperl«nr»4^wich   the   R7C  which 
lead  him  Co  pl*c«  >t«xy  little   trust   in  ic«  ability  and 
motivation,  especially   in  captionad  mattar.      He^lao  pressed   for 
support  for  obeiining  all  MCSL  documents,    b«ginni)w  with   the 
microfilm  and^mlcrof icha.      Dua   to  the  prcmisa   RTC  m^e    to  AC7SA 
JACX50N  to  provida   its  MQ§I_je£arTal-by_V30/93 ,    ch«  \ISAO   felt    it 
was  desiraJDla  to  walju-until   at   Itast  then~>»^«cidc  whether  to 
forca  the/issue  ot^<:o«pli*ace  of  a  grand  jury  >u]5po«na   fxjr  tha 
zila/ficii^a .      Tb«^dvm2tagaa  of  having  all  of   '  na  >«cords\wa8 
reviawad' with  the  USAO,    and  the  prasant   prob"  ama  b«^g  caused  by 
ACSA  JACXSON  ^imitlng  what  was    taJcen  in  tha   search  waxrant\  at 
KALZ'fi  ^business  were  noted  as   an  example  of  a  disadvanxage\      The 
poor   job  AUSA  JACXSON  was   doing  of   drafting   aubpoenas   snd   Keeping 
a  record  of  has  own  irvastigative  efforts  was  also  mentioneid,    as 
well    as   his    failure   to  keep   the   case  agane   adequately   inforaed  of 
the   resulca  of  chAt  investigation. 


I        JAfter  those   itams  had  been  covered,    USA  CASnf  excused 
herself    to   allow  SA  R£IGN,    FA  HALL,    and  AUSA  JACKSON  brief    hia   en 
the    specifics   of   the  MCSL  mattar   and  possible   involvetsent   of 
rJCXrR,\  WARD,    and   SMITH.      ASAC  WKITEXZAD   and  writer   also/ excused 
themjelvesl f rom  the   meeting. 
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INVESTIGATION  OF  WHITEWATER 

DEVELOPMENT  CORPORATION 

AND  RELATED  MATTERS 


WEDNESDAY,  DECEMBER  6,  1995 

U.S.  Senate, 
Committee  on  Banking,  Housing,  and  Urban  Affairs, 

Special  Committee  to  Investigate  Whitewater 
Development  Corporation  and  Related  Matters, 

Washington,  DC. 

The  Committee  met  at  10:20  a.m.,  in  room  216  of  the  Hart  Sen- 
ate Office  Building,  Senator  Alfonse  M.  D'Amato  (Chairman  of  the 
Committee)  presiding. 

OPENING  STATEMENT  OF  CHAIRMAN  ALFONSE  M.  D'AMATO 

The  Chairman.  The  Committee  will  come  to  order. 

Before  I  swear  in  the  witnesses,  I  would  like  to  make  some  an- 
nouncements as  they  relate  to  the  business  schedule  of  the  Com- 
mittee. In  order  to  accommodate  witnesses  that  have  previously 
been  scheduled,  we  were  hoping  to  bring  in  witnesses  tomorrow, 
but  their  schedules  would  not  permit  that.  We  have  moved  those 
hearings,  in  order  to  accommodate  their  schedules,  to  Monday.  We 
will  be  having  testimony  from  Maggie  Williams,  Mr.  Bamett,  Mr. 
Barlow,  Ms.  Thomases,  and  Mrs.  Blair.  They'll  be  scheduled  to  tes- 
tify on  Monday,  and  again,  this  was  at  the  request  of  a  number  of 
the  witnesses.  Their  schedules  could  not  accommodate  tomorrow. 
So  we  have  agreed  to  put  them  over  to  Monday  at  11  a.m. 

Yesterday,  a  question  of  who  could  assert  privilege  was  raised 
with  respect  to  the  meeting  that  took  place  on  November  5th. 
Counsels  for  the  Committee,  I  understand,  met  with  White  House 
Counsel  and  the  Clintons'  private  attorney,  Mr.  Kendall,  concern- 
ing— I  don't  know  whether  they  actually  met  or  whether  they 
spoke — Committee's  request  to  obtain  evidence  from  Mr.  Kennedy 
and  Mr.  Lindsey  relating  to  the  November  5th  meeting. 

Counsel  has  informed  me  that  the  White  House  insists  and 
maintains  its  claim  that  this  meeting  was  covered  by  the  attorney- 
client  privilege.  So  they  persist  in  claiming  that.  Mr.  Kennedy,  in 
addition,  has  notes  relating  to  that  November  5th  meeting  which 
are  in  the  possession  of  the  White  House  and  Mr.  Kennedy.  The 
Committee  has  subpoenaed  these  notes  from  the  White  House,  and 
the  White  House  has  refused  to  produce  these  notes  based  on  their 
claim  of  attorney-client  privilege. 

I  believe  that  since  we're  unable  to  get  these  documents  from  the 
White  House  at  this  time,  it  is  necessary  to  enforce  that,  that's  an 

(1029) 


1030 

option.  But  I  certainly  believe  that  we  should  move  forward  and 
subpoena  Mr.  Kennedy's  notes.  I  don't  understand  how  conceivably 
legally  he  could  sustain  that  argument.  It  may  be  that  we'll  wind 
up  in  court  if  he  continues,  but  we  can't  even  move  that  forward 
unless  we  issue  those  subpoenas. 

It  is  my  intent  to  have  Counsels  discuss  this,  and  I  will  discuss 
this  with  my  friend  and  colleague.  Senator  Sarbanes.  But  my  in- 
tent is  to  issue  subpoenas  for  those  documents  that  are  in  Mr.  Ken- 
nedy's possession.  I'm  not  going  to  move  it  now.  I'm  going  to  swear 
in  the  witnesses  and  proceed,  but  I'm  laying  this  out  and  I'm  going 
to  let  Counsel  discuss  the  details  before  we  undertake  that  action. 
But  that  is  where  I'm  heading  at  this  point  in  time,  and  a  number 
of  my  colleagues  feel  very,  very  strongly  about  that.  So  I  will  dis- 
cuss that  with  Senator  Sarbanes  and  Counsel  will  discuss  that,  and 
if  we  can  come  to  an  agreement  as  we  have  in  the  past,  that's  fine. 
If  not,  and  we  have  to  vote  on  it,  we  will  consider  that. 

I  don't  know  if  my  colleague  wants  to  make  a  statement  at  this 
time.  If  not,  I  will  swear  in  the  witnesses,  and  we  will  take  their 
statements  and  we  will  proceed  to  the  examination. 

Gentlemen,  please  rise  for  the  purpose  of  taking  the  oath. 

[Whereupon,  John  Keeney,  Joseph  Gangloff,  G.  Allen  Carver,  Jr., 
and  Gerald  McDowell  were  called  as  witnesses  and,  having  first 
been  duly  sworn,  were  examined  and  testified  as  follows:] 

The  Chairman.  Mr.  Keeney. 

SWORN  TESTIMONY  OF  JOHN  KEENEY 

DEPUTY  ATTORNEY  GENERAL,  CRIMINAL  DIVISION 

U.S.  DEPARTMENT  OF  JUSTICE 

Mr.  Keeney.  Yes,  Senator. 

The  Chairman.  Do  you  have  a  statement  that  you'd  like- 


Mr.  Keeney.  I  do  not  have  a  statement.  Senator.  Do  you  want 
me  to  put  in  the  record  a  little  bit  of  my  background? 

The  Chairman.  That  would  be  fine,  certainly. 

Mr.  Keeney.  I  am  a  career  lawyer  in  the  Department  of  Justice. 
I  started  in  the  Department  in  1951.  I  served  in  the  Internal  Secu- 
rity Division  of  the  Organized  Crime  and  Racketeering  Section,  and 
in  the  Fraud  Section.  I  was  Chief  of  the  latter  section.  In  1973,  I 
became  Principal  Deputy  Assistant  Attorney  General  in  the  Crimi- 
nal Division  and  I  have  served  in  that  capacity  ever  since. 

The  Chairman.  Mr.  Gangloff. 

SWORN  TESTIMONY  OF  JOSEPH  GANGLOFF 

PRINCIPAL  DEPUTY  CHIEF,  PUBLIC  INTEGRITY  SECTION 

U.S.  DEPARTMENT  OF  JUSTICE 

Mr.  Gangloff.  Thank  you.  Senator. 

I  have  had  the  privilege  of  working  for  the  Department  of  Justice 
since  1977  when  I  joined  the  Department  of  Justice  Honors  Pro- 
gram as  a  trial  attorney  in  the  Antitrust  Division.  In  1981,  I  joined 
the  Public  Integrity  Section  of  the  Criminal  Division  as  a  trial  at- 
torney, and  over  time,  my  supervisory  titles  have  changed  and  my 
responsibilities  have  evolved. 

I  am  currently  the  Principal  Deputy  Chief  of  the  Public  Integrity 
Section,  and  I  have  held  that  position  since  March  1994.  I  served 
as  the  Acting  Chief  of  that  section  from  April  5,   1993  through 
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March  1994,  and  during  that  time,  I  reported  directly  to  Mr. 
Keeney.  Prior  to  serving  as  Acting  Chief,  I  had  served  as  a  Deputy 
Chief  of  the  section  since  March  1992,  and  in  1998 — or  excuse  me, 
1988,  I  was  named  Director  of  the  section's  Conflicts  of  Interests 
Crimes  Branch.  As  Acting  Chief  and  Deputy  Chief  my  duties  have 
included  supervising  all  section  litigation  in  all  aspects  of  the  sec- 
tion's investigative  and  legislative  work. 
The  Chairman.  Mr.  Carver. 

SWORN  TESTIMONY  OF  G.  ALLEN  CARVER,  JR. 

SENIOR  COUNSEL  TO  THE  CHIEF  OF  THE 

ASSET  FORFEITURE  AND  MONEY  LAUNDERING  SECTION 

U.S.  DEPARTMENT  OF  JUSTICE 

Mr.  Carver.  Thank  you.  Senator. 

I  have  a  brief  biographical  sketch  which  I  will  simply  submit  to 
the  Committee,  if  that  will  be  sufficient.  I  have  no  opening  state- 
ment to  make. 

The  Chairman.  Certainly. 

Mr.  McDowell. 

SWORN  TESTIMONY  OF  GERALD  McDOWELL 

CHIEF  OF  THE  ASSET  FORFEITURE  AND  MONEY 

LAUNDERING  SECTION,  U.S.  DEPARTMENT  OF  JUSTICE 

Mr.  McDowell.  Thank  you.  Senator. 

I  have  been  with  the  Department  of  Justice  as  a  prosecutor  for 
28  years  with  the  Organized  Crime  Section.  I  was  Chief  of  the  Pub- 
lic Integrity  Section,  Chief  of  the  Fraud  Section.  And  I'm  presently 
a  Chief  of  the  Asset  Forfeiture  and  Money  Laundering  Section. 

The  Chairman.  Tell  me  about  that  Public  Integrity  Section.  Is 
that  the  section  in  charge  of  seeing  to  it  that  there's  not  an  abuse 
of  power  or  authority  by  the  various  people  in  the  Department? 

Mr.  McDowell.  No,  the  Office  of  Professional  Responsibility  has 
that.  It's  headed  by  Michael  Shaheen. 

The  Public  Integrity  Section  is  in  the  Criminal  Prosecutors  Sec- 
tion and  it  handles  what  you  call  public  corruption  cases  at  the 
Federal,  State,  and  local  levels. 

The  Chairman.  Thank  you  very  much. 

Mr.  Giuffra. 

Mr.  Giuffra.  Good  morning. 

Mr.  Gangloff,  I  would  like  to  begin  with  you.  If  we  could  put  up 
on  the  Elmo  some  notes  that  you  prepared  at  a  meeting  dated  De- 
cember 26,  I  believe  it  was  1993,  we  received  these  notes  at  your 
deposition,  and  we  have  not  yet  had  a  chance  to  question  you  about 
them.  Let's  just  turn  your  attention  to  page  3  of  your  notes.  Do  you 
recall  attending  a  meeting  on  12/20/93? 

Mr.  Gangloff.  First,  let  me  observe,  I  can't  read  the  monitor. 

Mr.  Giuffra.  Do  you  have  a  copy  of  your  notes  with  you? 

Mr.  Gangloff.  I  have  a  copy  of  several  documents  that  were  pro- 
vided to  me,  and  it  will  take  me  a  moment,  I  think,  to 

Mr.  Giuffra.  There  would  be  a  3  in  the  upper  right-hand  comer. 

Mr.  Gangloff.  Yes,  I  have  it. 

Mr.  Giuffra.  Do  you  recall  attending  a  meeting  on  December  20, 
1993? 
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Mr.  Gangloff.  As  I've — I  want  to  preface  the  answer  by  simply 
stating  that  I  have  provided  both  House  and  Senate  depositions  on 
this  matter,  as  well  as  having  been  interviewed  by  the  Independent 
Counsel.  And  to  the  extent  that,  at  various  times,  I've  been  shown 
various  notes  and  sometimes  provided  a  context  for  my  answers,  I 
have  had  various  opportunities  to  try  to  recollect  what  happened 
during  these  relevant  periods. 

I  don't  have  a  specific  memory  of  a  12/20  meeting.  I  believe  I 
know  the  meeting  to  which  you  are  referring,  which  was  a  meeting 
that  occurred  in  Mr.  Keene/s  office,  and  involved  several  people  in- 
dicated on  my  notes,  although  this,  I  thought  that  was  the  12/20 
meeting.  So  I  don't  have  a  specific  recollection  of  this  meeting.  If 
you  would  put  it  into  some  context  as  to  did  I  meet  for  a  certain 
issue,  that  would  be  helpful. 

Mr.  GlUFFRA.  Let's  look  further  down  at  your  notes.  There  is  a 
discussion  in  your  notes  of  a  missing 

Mr.  Gangloff.  I'm  sorry.  This  says  12/26,  not  12/20. 

The  Chairman.  Mr.  Gangloff,  let  me  ask  you  something.  Just  sit 
back  a  little.  No  one  is  trying  to  trap  you.  We're  trying  to  go  over 
what  you  remember  about  the  meeting  and  your  notes.  This  is — 
all  right?  You  are  coming  on  a  little  strong. 

Mr.  Gangloff.  I  understand  that,  but 

The  Chairman.  I  don't  understand  why  a  person  with  your  back- 
ground is  so  jumpy.  So  let's  start  all  over.  Just  relax. 

Mr.  GlUFFRA.  Do  you  recall  the  meeting  at  which  these  notes 
were  prepared? 

Mr.  Gangloff.  I  do  not  have  a  specific  recollection  of  this  meet- 
ing. 

Senator  Sarbanes.  Mr.  Gangloff,  either  you  are  going  to  sit  up 
as  you  were  previously,  which  got  the  Chairman — apparently  pro- 
voked the  Chairman,  or  you  are  going  to  have  to  pull  that  micro- 
phone closer  to  you  so  we  can  hear  it.  But  if  you  sit  back  and  leave 
the  microphone  where  it  was,  we  won't  be  able  to  hear  you. 

Mr.  GlUFFRA.  Well,  Mr.  Gangloff,  in  these  notes  there's  a  refer- 
ence to  a  missing  Whitewater  file.  At  any  time  in  December  1993, 
do  you  recall  any  discussion  at  any  meeting  about  a  missing  White- 
water file? 

Mr.  Gangloff.  I  see  my  notes.  When  I  was  asked,  just  minutes 
ago  by  someone  from  the  Department  of  Justice,  did  I  recall  this 
discussion,  and  he  tried  to  find  this  spot  in  the  notes,  I  said  I  don't 
recall  a  meeting  involving  the  missing  Whitewater  notes. 

Would  you  at  least  establish  for  the  record  that  these  are  notes 
of  a  12/26  meeting,  because  it  may  be  my  misrecollection,  but  I 
thought  you  were  asking  me  about  a  12/20  meeting? 

Mr.  GlUFFRA.  The  notes  on  the  upper  left-hand  comer  indicate 
12/26  and  then  below  that  it  says  12/20. 

Mr.  Gangloff.  No,  it  says  10:20  with  a  colon  indicating  the  time. 

Mr.  GlUFFRA.  And  then  below  that,  it  says  12/20. 

Mr.  Gangloff.  You  are  right.  So  both  dates  are  on  this  sheet. 

Mr.  GlUFFRA.  My  question  is  do  you  recall  any  discussion  in  De- 
cember 1993,  within  the  Department  of  Justice,  of  a  missing  White- 
water file? 

Mr.  Gangloff.  I  don't  have  any  recollection  of  it  independent  of 
these  notes. 
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Mr.  GlUFFRA.  Further  down  in  the  notes,  it  says  "someone,"  and 
it's  torn  off  at  the  bottom,  "to  contact  Shaheen,"  that  would  be  Mr. 
Michael  Shaheen  who  we've  just  learned  is  the  head  of  OPR,  and 
it  says  "re:  missing  Whitewater  file." 

Again,  no  recollection  of  what 

Mr.  Gangloff.  Well,  it  says  "contact  Shaheen,"  if  I'm  looking  at 
the  right  spot,  it  says  "McD,"  which  would  be  Mr.  McDowell. 

Mr.  GlUFFRA.  "Re:  missing  Whitewater  file." 

Mr.  Gangloff.  Right.  I  will  also  tell  you  the  reason  I  have  some 
confusion  about  the  notes  is  my  recollection  of  the  12/20  meeting, 
which  was  of  some  significance  and  does  have  a  place  in  my  mem- 
ory, was  that  Jo  Ann  Harris  was  not  there.  And  to  the  extent  JAH 
appears  on  these  notes,  I  indicate  that  to  mean  that  12/20,  what- 
ever is  being  indicated  here,  that  that  JAH  is  a  reference  to  Jo  Ann 
Harris,  and  I  didn't  recall  her  presence  at  the  12/20  meeting. 

Mr.  GlUFFRA.  Mr.  McDowell,  do  you  recall  attending  a  meeting 
at  which  a  missing  Whitewater  file  was  discussed? 

Mr.  McDowell.  Yes. 

Mr.  GlUFFRA.  Could  you  tell  the  Committee  what  you  recall 
about  that  meeting? 

Mr.  McDowell.  My  recollection  is  that  it  was — we  generally 
went  over  the  status  of  the  investigation  that  we  were  doing  in  the 
Fraud  Section,  with  Public  Integrity.  One  of  the  items  that  came 
up,  and  my  best  recollection  is  there  was  something  in  the  news- 
papers about  a  missing  Whitewater  file.  And  none  of  us  knew  any- 
thing about  it  and  I  was  tasked  to  talk  to  Shaheen,  and  that  just 
became  one  of  the  items  that  we  were  looking  for.  We  weren't 
aware  of  any  other  than  what  was  in  the  newspapers. 

Mr.  GlUFFRA.  Did  you  ever  find  out  whether  there  was,  in  fact, 
a  missing  Whitewater  file? 

Mr.  McDowell.  I  don't  believe  we  did.  If  we  did,  I  don't  remem- 
ber. And  it  seemed  to  be  just  a  blind  alley  but  one  that  we  had  to 
follow  out. 

Mr.  GlUFFRA.  Mr.  Keeney,  if  I  could  direct  your  attention  to  a 
meeting  on  September  20,  1993,  that  you  might  have — that  you  at- 
tended with  Mr.  Nathan,  Mr.  Gangloff,  and  for  part  of  the  meeting, 
Mr.  McDowell.  At  this  meeting  I  believe  Mr.  Nathan  described  cer- 
tain allegations  that  David  Hale  had  made  about  President  Clin- 
ton. Do  you  recall  that  meeting? 

Mr.  Keeney.  I  recall  it  generally,  yes. 

Mr.  GlUFFRA.  Could  you  describe  for  the  Committee  what,  the 
substance  of  the  allegations  that  Mr.  Hale  was  making? 

Mr.  Keeney.  He  was  making,  as  I  recall  it,  allegations  that  he 
had  information  which  would  implicate  then-Governor  Clinton  and 
other  people  in  what  might  have  been  illegal  activities. 

Mr.  GlUFFRA.  And  how  did  Mr.  Nathan  come  to  learn  of  this  in- 
formation? 

Mr.  Keeney.  Mr.  Nathan  told  us  that  he  got  it  from  a  confiden- 
tial source,  whose  name  he  was  not  able  to  disclose  at  that  time. 

Mr.  GlUFFRA.  And  you  subsequently  learned  that  the  source  was 
Jeff  Gerth  of  The  New  York  Times? 

Mr.  Keeney.  I  did. 
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Mr.  GlUFFRA.  As  of  September  20,  1993,  had  Paula  Casey,  the 
U.S.  Attorney  for  the  Eastern  District  of  Arkansas,  advised  Main 
Justice  about  Mr.  Hale's  allegations  against  President  Clinton? 

Mr.  Keeney.  I  don't  believe  so. 

Mr.  GlUFFRA.  There  was  no  urgent  report,  for  example 

Mr.  Keeney.  I  don't  recall  one. 

Mr.  GlUFFRA.  Now,  Mr.  Gangloff 

Mr.  Keeney.  But  in  fairness  there,  I  might  say  some  of  those 
went  not  to  the  Criminal  Division  but  to  the  Executive  Office  for 
U.S.  Attorneys,  but  I  have  no  recollection  of  one. 

Mr.  GlUFFRA.  Mr.  Gangloff,  are  you  aware  of  any  report  by  Paula 
Casey  to  Main  Justice  about  these  allegations? 

Mr.  Gangloff.  Let  me  first,  at  least,  say  that  the  12/20  meeting 
I  said  I  recalled  was  actually  the  September  20th  meeting,  and  I'm 
not  aware  of  any  memo  because  I'm  also  not  aware  that  there  were 
allegations  against  the  President  at  that  time,  specific  allegations. 

Mr.  GlUFFRA.  Did  you  learn  at  this  meeting  that  there  were  alle- 
gations against  the  President? 

Mr.  Gangloff.  I  learned  that  there  were  allegations  concerning 
the  President,  but  I  didn't  learn  of  any  specific  and  credible  allega- 
tions against  the  President. 

Mr.  GlUFFRA.  Do  you  recall  stating  at  your  deposition  that  you 
believe  that  Main  Justice  should  have  been  advised  earlier  about 
these  allegations  against  the  President? 

Mr.  Gangloff.  I  don't  recall  that  specifically.  If  I  said  that  Main 
Justice  should  have  been  consulted  earlier,  it  was  with  the  quali- 
fication that  my  belief  in  that  is  generated  by  my  experience  in 
Washington,  and  that  I  would  have  a  different  threshold  than  a 
U.S.  Attorney  in  the  field  as  to  what  was  appropriate  to  bring  to 
Washington's  attention. 

Mr.  GlUFFRA.  Mr.  Keeney,  at  this  meeting,  you  and  Mr.  Gangloff 
and  Mr.  McDowell  discussed  the  need  for  Ms.  Casey  to  recuse  her- 
self from  this  Hale  matter.  Do  you  recall  that? 

Mr.  Keeney.  Yes. 

Mr.  GlUFFRA.  Did  you  believe  that  Ms.  Casey  should  recuse  her- 
self from  the  Hale  matter? 

Mr.  Keeney.  Based  upon  the  information  that  had  been  provided 
by  Irv  Nathan,  I  did  believe  that,  for  appearance  sake,  she  should 
recuse  herself. 

Mr.  GlUFFRA.  Why  did  you  believe  that  she  should  recuse  her- 
self? 

Mr.  Keeney.  Because  she  was  the  U.S.  Attorney  in  Little  Rock, 
Arkansas.  She  was  appointed  by  the  Clinton  Administration.  And 
we  had  a  situation  where  somebody  who  was  under  investigation 
was  suggesting  to — or  Nathan's  source,  that  he  had  information 
which  would  implicate  the  President  who  had  appointed  her. 

Mr.  GlUFFRA.  Now  later,  on  September  20,  1993,  did  you  call  Ms. 
Casey? 

Mr.  Keeney.  I  did. 

Mr.  GlUFFRA.  Could  you  tell  the  Committee  what  you  advised 
Ms.  Casey  to  do  with  regard  to  the  matter  of  recusal? 

Mr.  Keeney.  Yes.  I  advised  her  it  would  be  appropriate  for  her 
to  recuse  herself  for  the  reasons  I've  just  indicated.  As  a  matter  of 
perception,  not  because  I  had  any  lack  of  confidence  in  either  her 
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integrity  or  ability,  but  just  because  of  the  position  she  was  in  and 
who  appointed  her  and  what  city  she  was  in,  that  it  would  be  ap- 
propriate for  her  to  recuse  herself. 

Mr.  GlUFFRA.  When  you  spoke  to  Ms.  Casey  on  September  20, 
was  it  your  understanding  that  she  was  aware  of  Mr.  Hale's  allega- 
tions against  the  President? 

Mr.  Keeney.  My  understanding  was  that  she  had  talked,  at  least 
briefly,  with  counsel  for  Judge  Hale  and  that  I  think  she  was  gen- 
erally aware  of  it. 

Mr.  GiLTFRA.  When  you  spoke  to  Ms.  Casey 

Mr.  Keeney.  I  think  she  was  also  aware  of  the — what  subse- 
quently turned  out  to  be  the  Gerth  investigation. 

Mr.  GlUFFRA.  When  you  spoke  to  Ms.  Casey,  did  you  express 
your  opinion  that  she  should  recuse  herself  in  strong  terms? 

Mr.  Keeney.  I  would  say  so,  yes. 

Mr.  GlUFFRA.  You  felt  that  she  certainly  should  not  be  involved 
in  this  particular  matter. 

Mr.  Keeney.  I  did. 

Mr.  GlUFFRA.  And  you  advised  her  of  that  fact? 

Mr.  Keeney.  I  did. 

Mr.  GlUFFRA.  Mr.  Gangloff,  at  the  meeting  on  the  20th,  that  was 
your  view  as  well;  am  I  correct? 

Mr.  Gangloff.  It  was  my  view  that  she  should  recuse,  that  is 
correct. 

Mr.  GlUFFRA.  And  Mr.  McDowell,  was  it  also  your  view  that  Ms. 
Casey  should  recuse? 

Mr.  McDowell.  Yes. 

Mr.  GlUFFRA.  So  the  three  of  you  at  the  meeting  all  believed  that 
Ms.  Casey  should  recuse? 

Mr.  Keeney.  Yes. 

Mr.  GlUFFRA.  Mr.  Keeney,  what  was  Ms.  Casey's  response  to 
your  strong  view  that  she  should  recuse  from  this  matter? 

Mr.  Keeney.  Well,  she  said,  in  essence,  I'm  a  fair  person,  I'm  a 
person  of  integrity,  I  can  handle  this,  this  matter  as  my  oath  of  of- 
fice requires  me  to  do  so.  And  I  just  made  the  argument  that  I 
didn't  challenge  her  in  any  respect  in  that  regard. 

My  only  point  was  in  the  interest  of  her  and  in  the  interest  of 
the  Department  that  she  recuse  herself  because  of  her  particular 
position  and  the  appointing  authority. 

Mr.  GlUFFRA.  Now,  during  this  phone  call  on  September  20,  did 
Ms.  Casey  advise  you  that  she  had  been  taught  by  Mr.  Clinton 
when  she  was  in  law  school? 

Mr.  Keeney.  I  don't  know.  At  some  point  I  became  aware  of  that 
but  I  don't  know  at  what  point.  I  don't  know  whether  it  was  in  that 
conversation  or  not.  It  may  well  have  been. 

Mr.  GlUFFRA.  Did  she  advise  you  that  her  husband  had  worked 
for  Mr.  Clinton? 

Mr.  Keeney.  I  became  aware  of  that  at  some  time.  Whether  I  be- 
came aware  of  it  in  that  conversation  I  don't  recall. 

Mr.  GlUFFRA.  Did  she  advise  you  that  she  was  close  to  President 
and  Mrs.  Clinton? 

Mr.  Keeney.  I  don't  think  so. 

Mr.  GlUFFRA.  Did  she  mention  the  nature  of  her  relationship  and 
the  closeness  of  her  relationship  with  Governor  Tucker? 
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Mr.  Keeney.  I  think  she  did  mention  Governor  Tucker,  yes. 

Mr.  GlUFFRA.  Were  you  aware  at  this  time  that  some  of  the  alle- 
gations Mr.  Hale  was  making  and  also  allegations  contained  in  the 
Madison  referral  related  to  Governor  Tucker? 

Mr.  Keeney.  I  probably  was.  I  have  no  specific  recollection. 

Mr.  GlUFFRA.  Do  you  recall  telling  Ms.  Casey  that  she  should 
recuse  herself  from  dealing  with  the  Madison  referral  C0004? 

Mr.  Keeney.  When  I  talked  to  her,  I  was  talking  in  terms  of  not 
only  the  Hale  allegations  but  the  Madison  allegations.  I  treated 
them  as  one  package  and  recommended  that  she  recuse  herself  as 
with  respect  to  the  whole  thing. 

Mr.  GlUFFRA.  And  she  did  not  want  to  recuse  herself  from  either 
matter;  is  that  correct? 

Mr.  Keeney.  Well,  she  was  reluctant.  As  I  said,  she  viewed  it  as 
a  suggestion  that  she  was  not  capable  of  handling  these  matters  in 
a  fair  fashion,  and  I  think  the  bottom  line  was,  we  ended  up,  she 
said  she  was  going  to  have  to  think  about  it. 

Mr.  GlUFFRA.  When  was  the  next  time  that  you  heard  from  Ms. 
Casey  with  regard  to  recusal? 

Mr.  Keeney.  I  am  not  sure  that  I  heard  from  her  subsequently. 

Mr.  GlUFFRA.  OK.  So  you  maybe  learned  about  it  when  she  fi- 
nally announced  that  she  would  recuse  herself  from  this  matter  in 
November,  1993? 

Mr.  Keeney.  I  learned  about  it  after  she  had  announced  to  the 
people  in  the  Deputy  Attorney  Greneral's  Office  that  she  was  going 
to  recuse  herself,  and  that  I  think  was  sometime  in  November. 

Mr.  GlUFFRA.  If  we  could,  let's  put  up  on  the  Elmo  the  memoran- 
dum from  Steven  Irons  to  the  special  agent  in  charge,  dated  Octo- 
ber 1,  1993.  And  let's  see  if  we  can  get  the  whole  memo  in  and  par- 
ticularly the  yellow  marked  section. 

This  memorandum  was  sent  by  Mr.  Irons  and  reflects  a  meeting 
that  he  had  on  September  24,  1993,  with  Ms.  Casey  and  Assistant 
U.S.  Attorney  Jackson.  And  at  this  meeting  there  was  discussion 
of  the  involvement  of  Mr.  Tucker,  Mr.  Ward — Seth  Ward,  Webb 
Hubbell's  father-in-law — and  Mr.  Smith. 

At  this  meeting,  according  to  Agent  Irons,  who  testified  here  yes- 
terday, Ms.  Casey  advised  that  she  would  have  to  recuse  herself 
and  only  had  to  decide  the  best  time  to  do  so.  Now,  according  to 
Agent  Irons,  Ms.  Casey  saw  no  immediate  need  to  publicly  advise 
of  her  recusal  and  preferred  to  wait  until  a  more  opportune  time 
from  a  public  relations  standpoint. 

My  question  to  you,  Mr.  Keeney,  is  you  were  not  advised  of  the 
fact  that,  4  days  after  your  phone  call,  Ms.  Casey  had  taken  a  dif- 
ferent view  with  regard  to  this  recusal  issue? 

Mr.  Keeney.  I  don't  believe  I  was. 

Mr.  GlUFFRA.  Mr.  Gangloff,  were  you  ever  advised  of  that? 

Mr.  Gangloff.  No,  I  don't  believe  I  was. 

Mr.  GlUFFRA.  Mr.  Carver. 

Mr.  Carver.  No. 

Mr.  GlUFFRA.  Mr.  McDowell. 

Mr.  McDowell.  [No  verbal  response.] 

Mr.  GlUFFRA.  Mr.  Keeney,  you  would  have  wanted  to  have  been 
advised  by  Ms.  Casey  that  she  was  taking  a  different  view  4  days 
after  you  had  spoken  to  her? 
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Mr.  Keeney.  Well,  the  important  thing  to  me  was  that  she  would 
in  fact  recuse  herself,  and  that  she  would  not  be  involved  in  taking 
any  sort  of  a  proffer  from  David  Hale. 

Now,  we  had  discussions — I  don't  know  whether  you  are  going  to 
get  into  this  or  not — we  had  discussions  with  respect  to  whether  or 
not  there  would  be  a  plea  or  some  other  disposition  with  Hale. 
They  were  taking  the  position — they,  the  office,  Paula  Casey  and 
her  office — were  taking  what  I  thought  was  a  proper  position. 
Namely  that  they  would  not  buy  a  pig  in  a  poke,  they  would  not 
enter  into  any  negotiation  or  deal  with  Hale  until  there  was  a  prof- 
fer, at  least  a  lawyer  proffer,  from  the  lawyer  for  Judge  Hale. 

Mr.  GlUFFRA.  Do  you  recall  discussions 

Mr.  Keeney.  That's  a  matter  I  was  very  much  interested  in,  but 
we  seemed  to  be  in  agreement  with  respect  to  it,  so  it  was  not  a 
matter  that  stayed  high  on  my  radar  screen. 

Mr.  GlUFFRA.  I  guess  two  questions.  Once  Ms.  Casey  made  a 
judgment  that  she  should  recuse  herself  from  this  matter,  she 
should  have  recused  herself.  Doesn't  that  make  sense  to  you,  sir, 
based  on  your  experience  of  more  than  35  years? 

Mr.  Keeney.  At  least  she  should  not  be  making  any  decisions 
with  respect  to  the  matter  after  she  had  decided  to  recuse  herself. 

Mr.  GlUFFRA.  So  that  as  of  September  24,  she  shouldn't  make 
any  more  substantive  decisions  with  regard  to  this  matter  or  on 
this  matter;  you  would  agree  with  that;  right? 

Mr.  Keeney.  That  would  be  my  view,  yes. 

Mr.  GlUFFRA.  And  Mr.  Gangloff,  you  would  agree  with  that  view 
based  on  your  experience? 

Mr.  Gangloff.  I  don't  mean  this  accurately  reflects  the  decision 
that  she  made. 

Mr.  GlUFFRA.  Mr.  Carver,  you  would  agree  with  that  view? 

Mr.  Carver.  Yes. 

Mr.  GlUFFRA.  Mr.  McDowell,  you  would  agree? 

Mr.  McDowell.  Yes. 

Mr.  GlUFFRA.  With  regard  to  the  proffer,  do  you  recall  any  dis- 
cussions, Mr.  Keeney,  in  which  you  expressed  to  the  Eastern  Dis- 
trict of  Arkansas  the  fact  that  Main  Justice  would  take  a  proffer 
from  Mr.  Hale? 

Mr.  KJEENEY.  No,  that's  not  quite  accurate.  She  had  told  me  that 
the  counsel  for  Hale  said  that  when  I  kept  sajdng  we  need  a  proffer 
if  we're  going  to  discuss  this,  she  said  well,  at  one  time  the  counsel 
said  he  didn't  trust  the  people  in  the  office  in  the  Eastern  District 
of  Arkansas,  so  I  said  in  that  case,  would  you  tell  Mr. — I  forget 
what  his  name  is — Coleman  I  think  it  is 

Mr.  GlUFFRA.  That's  correct. 

Mr.  Keeney.  — that  he  can  come  to  Washington  and  make  the 
proffer  if  he  chooses. 

Mr.  GlUFFRA.  Do  you  recall,  Mr.  Gangloff,  a  letter  being  sent  to, 
a  discussion  that  the  Eastern  District  of  Arkansas  would  send  a 
letter  to  Coleman  to  inform  him  that  this  option  of  making  the 
proffer  to  Main  Justice  was  available? 

Mr.  Gangloff.  Yes,  I  recall  detailed  discussions  with  respect  to 
assuring  that  Coleman  knew  that  he  in  fact  could  come,  and  had 
avenue  to  Main  Justice. 
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Mr.  GlUFFRA.  Do  you  recall  a  discussion  of  the  fact  that  the  East- 
ern District  of  Arkansas  would  put  that  in  writing  and  send  a  let- 
ter to  Mr.  Coleman? 

Mr.  Gangloff.  That  was  my  expectation  as  to  what  would  hap- 
pen. 

The  Chairman.  Did  that  happen,  if  you  know? 

Mr.  Keeney.  Not  to  my  knowledge. 

Mr.  GlUFFRA.  Mr.  Gangloff,  are  you  aware  of  such  a  letter? 

Mr.  Gangloff.  No. 

Mr.  GlUFFRA.  Now,  with  regard  to  Ms.  Casey's  decision  on  RTC 
criminal  referral  C0004 

The  Chairman.  Why  would  you  have  asked  for  that  letter,  or  for 
the  fact  that  Main  Justice  was  willing  to  entertain  a  proffer  if  they 
did  not  feel  comfortable  doing  so  in  the  Eastern  District  in  Arkan- 
sas? What  was  your  reason  for  saying,  put  that  in  writing  and  send 
it  to  him? 

Mr.  Keeney.  My  reason,  Senator,  was  merely  to  inform  him  that 
he  had  an  option,  if  he  had  information  with  respect  to  criminal  ac- 
tivity and  was  unwilling  to  give  it  to  the  Eastern  District  of  Arkan- 
sas, then  we  in  the  Criminal  Division  would  be  willing  to  receive 
that  and  interested  in  receiving  that  information  from  him. 

The  Chairman.  Sure,  and  you  would  do  it  in  writing  so  that  you 
were  assured  that  that  would  transpire,  and  therefore,  the  question 
of  whether  or  not  an  attorney  was  dealing  in  an  environment  that 
he  found  to  be  unfair  would  be  answered,  because  you're  sajdng  to 
him  in  writing  here,  if  you  don't  like  or  you  don't  feel  comfortable 
dealing  with  us,  you  can  go  to  Washington.  That's  why  you  would 
prefer  that  it  be  put  in  writing  so  there  would  be  no 

Mr.  Keeney.  I  would  prefer  that  it  would  be  put  in  writing  but 
I  don't  know  that  I  insisted  that  it  be  put  in  writing. 

The  Chairman.  Well,  Mr.  Gangloff  indicated  that 

Mr.  Keeney.  I  will  defer  to  him  on  that.  It  was  important  to  me 
that  that  fact  be  communicated  so  that  he  wasn't  up — counsel 
wasn't  up  against  a  blank  wall. 

The  Chairman.  Exactly,  exactly.  And,  you  know,  it  was  not  done, 
and  I  think  that  is  important  because  that  still  leaves  open  the 
question  as  to  whether  counsel  really  understands  that  there  are 
people  in  Washington  that  he  can  come  and  make  that  proffer  with 
a  sense  of  some  kind  of  security.  But  go  ahead. 

Mr.  GlUFFRA.  Mr.  Chairman,  I  would  also  observe  that  Ms.  Casey 
testified  that  she  did  not  send  such  a  letter  to  Mr.  Coleman. 

Let's  put  on  the  Elmo  the  declination  letter  dated  October  27, 
1993.  This  is  from  Ms.  Casey  to  Ms.  Lewis. 

Mr.  Keeney,  as  far  as  you're  aware,  the  decision  whether  to  de- 
cline criminal  referral  C0004,  was  that  one  that  was  left  to  the 
U.S.  Attorney's  Office  in  Arkansas? 

Mr.  Keeney.  I  had  nothing  to  do  with  it.  I  don't  know. 

Mr.  GlUFFRA.  Mr. 

Mr.  Keeney.  Maybe  I'm  not  understanding  your  question.  That 
was  within  the  purview  of  the  Eastern  District  of  Arkansas,  and 
if  she  made  the  declination,  it  was  within  her  responsibilities. 

Mr.  GlUFFRA.  But  as  far  as  you  are  aware,  no  one  from  the  Main 
Justice  Department  directed  Ms.  Casey  to  decline  this  criminal  re- 
ferral? 
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Mr.  Keeney.  Not  that  I'm  aware  of. 

Mr.  GiUFFRA.  This  was  a  decision  that  she  made  on  her  own? 

Mr.  Keeney.  Yes;  as  far  as  I  know,  yes. 

Mr.  GiUFFRA.  Mr.  Carver,  as  far  as  you  know,  did 

Mr.  Ben-Veniste.  Can  we  put  the  last  paragraph  of  that  letter 
on  the  Elmo  as  well?  I  don't  know  if  the  witnesses  have  it  in  front 
of  them. 

Mr.  GiUFFRA.  Yes,  we  can  make  that  smaller. 

Mr.  Carver,  do  you  know  if  you  or  anyone  at  Main  Justice  re- 
viewed this  declination  letter  before  it  was  sent  out? 

Mr.  Carver.  Not  that  I  know  of. 

Mr.  GiUFFRA.  Mr.  Keeney,  are  you  aware  of  anyone  at  Main  Jus- 
tice reviewing  this  declination  letter  before  it  was  sent  out? 

Mr.  Keeney.  I  am  not. 

Mr.  GiUFFRA.  Mr.  McDowell. 

Mr.  McDowell.  No. 

Mr.  GiUFFRA.  And  you  would  view  the  declination  of  a  referral 
to  be  a  substantive  act  by  a  U.S.  Attorney;  correct? 

Mr.  Keeney.  Yes. 

Mr.  GiUFFRA.  So  that  if  Ms.  Casey  indicated  that  she  was  going 
to  recuse  herself  on  September  24,  yet  she  acted  on  a  criminal  re- 
ferral more  than  a  month  later,  that  would  be  somewhat  contrary 
to  what  you  had  thought  would  be  the  proper  approach;  is  that 
right? 

Mr.  Keeney.  Normally  when  you  recuse  yourself,  you  get  out  and 
you  don't  make  any  substantive  decisions  thereafter. 

Mr.  GiUFFRA.  You  would  not  be  signing  a  letter  thereafter  like 
this;  is  that  right? 

Mr.  Keeney.  Normally  you  would  not.  But  she  may  have  an  ex- 
planation for  that,  and  I  think  she  probably  does,  but  that's  some- 
thing else. 

Mr.  GiUFFRA.  Mr.  Carver,  did  there  come  a  time  when  you  read 
a  press  account  indicating  that  Paula  Casey  did  not  participate  in 
any  decisionmaking  with  regard  to  this  criminal  referral  C0004? 

Mr.  Carver.  Yes. 

Mr.  GiUFFRA.  And  Mr.  Carver,  were  you  amazed  when  you  read 
that  press  article? 

Mr.  Carver.  Yes. 

Mr.  GiUFFRA.  Why  were  you  amazed  when  you  read  the  press  ar- 
ticle that  Paula  Casey — there  had  been  an  account  that  Paula 
Casey  did  not  participate  in  the  decisionmaking  with  regard  to  this 
referral? 

Mr.  Carver.  I'm  going  to  answer  you  but  I'm  going  to  lean  for- 
ward a  little  bit  because  it's  easier  for  me  in  talking  into  the  mike, 
with  the  permission  of  the  Chairman. 

The  Chairman.  Absolutely. 

Mr.  Carver.  My  reaction  was  one  of  at  least  surprise  in  that  it 
had  been  my  impression  all  along  that  when  the  action  was  com- 
pleted within  the  Criminal  Division,  as  I  understood  it,  the  decision 
had  been  made  within  the  Department  to  go  back  to  the  U.S.  Attor- 
ney, or  at  least  the  office  at  the  time,  with  the  action  item  to  say 
the  decision  must  be  made  by  you  with  respect  to  that  particular 
referral. 
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When  I  saw  the  article  later  that  indicated  that  the  decision  had 
been  made  in  the  Criminal  Division,  that  did  not  comport  with  my 
understanding,  nor  did  I  recall  any  effort  to  check  the  accuracy  of 
that  information  that  was  released  in  a  press  release. 

Mr.  GlUFFRA.  The  decision  was  not  made  by  Main  Justice? 

Mr.  Carver.  To  my  knowledge,  it  was  not,  but  I  can't  speak  for 
everyone  in  the  Justice  Department.  I  don't  believe  that  it  was. 

Mr.  GlUFFRA.  Do  you  think  if  the  decision  had  been  made  by 
Main  Justice  you  would  have  been  aware  of  that  fact? 

Mr.  Carver.  I  would  hope  so  but  I  wouldn't  be  absolutely  certain 
that  I  would  be. 

Mr.  GlUFFRA.  Mr.  McDowell,  as  far  as  you  know,  the  decision 
was  not  made  by  Main  Justice;  right? 

Mr.  McDowell.  Right.  I  think  the  whole  point  was  to  send  it 
back  to  the  U.S.  Attorney. 

Mr.  GlUFFRA.  Mr.  Gangloff,  as  far  as  you  know,  the  decision  was 
not  made  by  Main  Justice? 

Mr.  Gangloff.  That's  right. 

Mr.  GlUFFRA.  And  Mr.  Keeney  has  already  answered  the  ques- 
tion. 

Mr.  KEE^fEY.  That's  right. 

Mr.  GlUFFRA.  At  the  time  that  Ms.  Casey  signed  this  declination 
letter,  Mr.  Carver,  her  office  had  received  some  additional  criminal 
referrals  relating  to  Madison;  is  that  right? 

Mr.  Carver.  As  I  recall  the  chronology,  in  early  October,  mid-Oc- 
tober, definitely  before  the  date  of  this  letter,  she  had  received  nine 
additional  criminal  referrals. 

Mr.  GlUFFRA.  And  that  would  have  been  before  she  acted  on  the 
declination? 

Mr.  Carver.  That's  correct. 

Mr.  GlUFFRA.  She  was  also  dealing  at  that  time,  as  far  as  you 
know,  with  Mr.  Hale's  lawyer;  correct? 

Mr.  Carver.  Yes. 

Mr.  GlUFFRA.  So  she  was  aware  of  additional  allegations,  other 
than  those  contained  in  criminal  referral  C0004,  at  the  time  she 
declined  this  referral? 

Mr.  Carver.  Presumably.  That  would  assume  that  she  actually 
saw  the  nine  criminal  referrals  and  that  some  assistant  U.S.  Attor- 
ney in  the  office  did  not  in  her  stead,  but  I  would  assume  that,  yes. 

Mr.  GlUFFRA.  So  that  if  she  had  seen  those  additional  criminal 
referrals,  this  would — many  of  which  implicated,  for  example,  Mr. 
Tucker — she  should  not  have  been  signing  this  declination  letter? 

Mr.  Carver.  I  would  not  have  signed  the  declination  letter. 

Mr.  GlUFFRA.  Mr.  Gangloff,  if  I  could  direct  your  attention,  do 
you  recall  a  meeting  on  November  3,  1993 — this  would  be  at  Main 
Justice — at  which  it  was  discussions  with  Ms.  Casey  herself,  about 
whether  she  should  recuse  from  Madison  and  Hale  matters? 

Mr.  Gangloff.  I'm  not  sure  of  the  date  but  I  recall  a  meeting. 

Mr.  GlUFFRA.  Mr.  Keeney,  do  you  recall  attending  that  meeting? 

Mr.  Keeney.  My  recollection  is  that  I  did  not  attend  that  meet- 
ing, although  there  is  some  indication  it  was  on  my  calendar.  But 
I  have  no  recollection  of  attending,  and  I  don't  believe  I  did. 

Mr.  GlUFFRA.  Mr.  McDowell,  do  you  recall  attending  this  meet- 
ing? 
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Mr.  McDowell.  I  hate  to  tell  you  this.  My  mind  was  elsewhere. 
Which  meeting  was  this? 

Mr.  GlUFFRA.  This  would  be  the  meeting  on  November  3rd  at 
which  there  was  discussions  with  Mr.  Heymann  as  to  whether  Ms. 
Casey  should  recuse  herself  from  Madisoii/Hale  matters? 

Mr.  McDowell.  I  don't  remember  the  date,  but  the  meeting  in 
the  Deputy's  Office 

Mr.  GlUFFRA.  Yes. 

Mr.  McDowell.  — sure. 

Mr.  GlUFFRA.  And  the  purpose  of  that  meeting  was  to  basically 
convince  Ms.  Casey  that  she  should  recuse  herself? 

Mr.  McDowell.  Yes. 

Mr.  GlUFFRA.  At  that  meeting,  was  it  the  unanimous  view  of  Mr. 
Heymann,  Ms.  Harris  who  was  Assistant  Attorney  General  for  the 
Criminal  Division,  Mr.  Keeney  as  far  as  you  recall  to  the  extent  he 
was  there,  Mr.  Urgenson,  Mr.  McDowell,  Mr.  Gangloff,  that  she 
should  recuse  herself  from  these  matters? 

Mr.  McDowell.  Going  down  the  list  like  that,  I  don't  know  that 
everyone  spoke  out  on  it.  In  fact,  I  don't  even  think  Mr.  Keeney 
was  there.  But  I  don't  recall  any  dissents.  I  think  it  was  the  gen- 
eral position  of  everyone  who  spoke  that  they  would  try  to  convince 
her  to  recuse. 

Now,  whether — there  were  other  people  there  too  and  I  don't 
know  that  everybody  had  the  same  feeling.  For  instance,  the 
EOUSA  people,  I  don't  know  where  they  came  out  on  it.  But  the 
people  that  were  speaking,  that  I  recall,  all  had  the  same  opinion 
that  it  would  be  a  good  idea  if  she  recused. 

Mr.  GlUFFRA.  What  was  Ms.  Casey's  response  to  the  advice  of  the 
senior  Justice  Department  officials  that  she  recuse  from  Madison/ 
Hale  related  matters? 

Mr.  McDowell.  Well,  I  think  she  was  clearly  mulling  it  over.  All 
the  talk  seemed  to  be  going  in  the  same  direction,  that  she  should 
recuse,  and  she  said  some  of  the  things  that  she  had  said  to  Mr. 
Keeney  earlier  that  she  thought  that  she  could  do  a  good  and  a  fair 
job  and  she  was  kind  of  regretting  the  fact  that  she  was  in  this  po- 
sition. And  I  recall  her  mentioning  that  she  had  a  friendship  with 
Governor  Tucker  and  that  might  be  a  sufficient  reason,  but  she 
didn't  come  to  any  conclusion  in  front  of  us,  but  it  was  clear  that 
she  was  thinking  about  it.  It  was  a  serious  meeting. 

Mr.  GlUFFRA.  But  she  still  had  not  committed  to  recusing  as  of 
this  meeting  in  November? 

Mr.  McDowell.  Not  as  of  the  time  the  meeting  broke  up,  no. 

Mr.  GlUFFRA.  She  never  mentioned  at  this  meeting  that  she  had 
told  Agent  Irons  back  in  September  that  she  would  recuse? 

Mr.  McDowell.  As  I  said,  I  have  no  memory  of  her  saying  that, 
no. 

Mr.  GlUFFRA.  If  we  could  put  up  on  the  Elmo  the  document 
which  contains,  I  believe  it's  notes  of  Mr.  Carver  or  Mr.  McDowell. 
If  we  could  make  that  a  little  smaller  perhaps.  We're  not  sure — 
whose  handwriting  is  that?  Is  that  Mr.  Carver's  or  is  that  Mr. 
McDowell's? 

Mr.  McDowell.  Since  my  name  is  spelled  wrong,  let's  say  for  the 
record  it's  not  my  handwriting. 
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The  Chairman.  Could  you  refer  Mr.  Carver  to  a  particular  docu- 
ment so  we  can  have  it  in  front  of  him?  Does  he  have  that?  Have 
you  provided  that? 

Mr.  GlUFFRA.  I  believe  it  should  be  in  his  packet. 

Mr.  Carver.  Thank  you,  Mr.  Chairman.  I  have  the  document. 

The  Chairman.  Do  you? 

Mr.  Carver.  I  see  it.  And  that  was  another  surprising  event. 
When  I  read  in  the  newspaper  that  I  had  written  a  memorandum 
making  the  statement  that  apparently  appears  in  this  particular 
document,  which  I'm  quite  confident  I  must  have  made  at  some 
time,  I — in  that — that's  not  a  memorandum  and  that's  not  my  doc- 
ument. 

I  suspect  that  what  probably  happened  here  is  that  this  is  a  se- 
ries of  notes  taken  by  an  official  in  the  FBI,  and  I  believe  that  be- 
cause I  have  heard  about  this  since  in  some  conversation  with  col- 
leagues. 

It  is  not  my  memorandum.  These  are  not  my  notes. 

Mr.  Giuffra.  Do  you  recall  a  discussion  at  some  time  during 
1993  of  the  fact  that  certain  documents  had  been  transported  over 
to  the  White  House  from  the  SBA? 

Mr.  Carver.  I  remember  a  series  of  events — and  I'm  not  sure 
how  far  you  want  to  go  into  this  at  this  point — in  addition,  I  made 
memorandums  of  those  events  which  should  be  or  may  be  a  part 
of  your  files.  And  the  FBI  as  well  made  memorandums  of  those 
events,  focusing  strictly  on  the  SBA  documents. 

Mr.  Giuffra.  What  do  you  recall  about  the  communication  of 
those  SBA  documents  over  to  the  White  House? 

Mr.  Carver.  I  recall  that  an  SBA  employee  named  Stephens  in- 
formed me  that  certain  material  had  been  provided  to  the  White 
House.  Part  of  this  I  believe  arose  in  the  context  of  a  broader  meet- 
ing in  relation  to  the  SBA  support  for  the  office  in  Little  Rock  in 
doing  their  criminal  investigation. 

I  recall  that  I  consulted  with  the  Federal  Bureau  of  Investigation 
and  had  a  meeting  with  Mr.  Stephens  to  determine  further  what 
he  had  in  mind  and  determine  what  course  of  action  to  take,  and 
advising  folks  up  the  chain  of  command  within  the  Department 
that  we  had  this  issue. 

I  remember  wanting  to  see  the  documents,  simply  as  an  inves- 
tigative step,  to  determine  what  documents  had  been  produced,  the 
circumstances  of  the  documents,  what  discussions  may  have  oc- 
curred with  individuals  who  may  be  interested  in  the  documents. 
If  my  recollection  serves  me  correctly,  part  of  the  reason  I  was  in- 
terested in  all  this  was  I  had  read  in  the  newspaper  that  Mr. 
Hale's  attorney  had  had  contact  with  an  attorney  in  the  White 
House. 

Mr.  Giuffra.  That  would  be  Mr.  Kennedy? 

Mr.  Carver.  I  believe  so.  In  any  event,  it  was  simply  an  inves- 
tigative step  that  appeared  to  be  appropriate  to  take,  and  I  wanted 
the  information.  I  wanted  to  get  the  documents.  I  wanted  copies  of 
the  documents.  I  wanted  notes  on  the  documents.  I  wanted  notes 
taken  from  the  documents.  In  addition,  I  wanted  the  people  who 
handled  them  interviewed  to  determine  what  had  occurred  in  con- 
nection with  those  particular  documents.  And  these  events  evolved. 
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again,  in  discussions  with  the  Federal  Bureau  of  Investigation  in 
Washington,  DC. 

Mr.  GiUFFRA.  Why  were  you  concerned  about  the  communication 
of  these  documents  over  to  the  White  House? 

Mr.  Carver.  I  was  interested  in  terms  of  an  investigative  step 
in  Hght  of  the  allegations  or  specific  allegations  that  had  been 
made  relating  to  Whitewater. 

Mr.  GiUFFRA.  And  also  with  regard  to  the  President? 

Mr.  Carver.  Correct. 

Mr.  GiUFFRA.  So  you  were  concerned  about  information,  perhaps 
confidential  SBA  information,  being  communicated  over  to  the 
President's  lawyers  at  the  White  House? 

Mr.  Carver.  Not  exactly.  I  was  interested  in  finding  out  what 
happened.  I  was  not  at  a  level  of  concern.  I  wanted  to  know  what 
happened.  I'm  an  investigator,  or  people  were  investigators  at  that 
point.  There  was  the  possibility  of  an  entirely  innocent  explanation 
of  that  kind  of  activity;  although  in  my  judgment,  ill-advised. 

Mr.  GiUFFRA.  The  activity  was  ill-advised  in  your  judgment? 

Mr.  Carver.  In  my  judgment.  Under  the  circumstances  at  the 
time  it  was  a  mistake  in  my  judgment. 

Mr.  GiUFFRA.  For  the  documents  to  have  been  sent  over  to  the 
White  House? 

Mr.  Carver.  Correct,  in  the  manner  in  which  they  were  dis- 
patched. 

Mr.  GiUFFRA.  Mr.  Keeney,  would  you  have  a  similar  view  with 
regard  to  these  documents,  that  they  should  not  have  been  sent 
over  to  the  White  House? 

Mr.  Keeney.  Yes,  I  thought  it  was  an  unwise  thing  for  them  to 
be  requested  and  an  unwise  thing  for  them  to  be  sent  over  without 
consultation  with  the  Department.  I  don't  consider  it  illegal,  but  I 
consider  it  in  this  context  very  unwise. 

Mr.  GiUFFRA.  Thank  you. 

The  Chairman.  Senator  Sarbanes. 

OPENING  COMMENTS  OF  SENATOR  PAUL  S.  SARBANES 

Senator  Sarbanes.  Gentlemen,  I  would  like  to  ask  first — I  am 
going  to  yield  to  Mr.  Ben-Veniste  here  shortly — how  many  of  you 
are  familiar  with  the  Mark  MacDougall  memorandum  on  criminal 
referral  number  C0004  of  February  23,  1993,  the  one  in  which  his 
recommendation  at  the  end  of  it  is,  "Based  solely  upon  available  in- 
formation and  in  light  of  applicable  law  and  current  fraud  section 
standards  for  prosecution,  the  conduct  of  James  B.  McDougal, 
Susan  McDougal,  and  Lisa  Anspaugh  as  described  in  the  criminal 
referral  does  not  appear  to  warrant  the  initiation  of  a  criminal  in- 
vestigation." 

This  was  the  referral  to  which  the  declination  letter  of  Paula 
Casey  of  October  27th  dealt  with.  Were  you  familiar  with  that 
memorandum,  Mr.  McDowell? 

Mr.  McDowell.  Yes. 

Senator  Sarbanes.  In  fact,  it  was  to  you,  I  gather. 

Mr.  McDowell.  That's  right. 

Senator  Sarbanes.  Mr.  Carver. 

Mr.  Carver.  Yes,  Senator. 

Senator  Sarbanes.  Mr.  Gangloff. 
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Mr.  Gangloff.  I  don't  recall  having  seen  it. 

Senator  Sarbanes.  Mr.  Keeney. 

Mr.  Keeney.  I  read  it  but  after  the  fact,  Senator. 

Senator  Sarbanes.  In  that  memo,  he  also  said,  "Finally,  no  facts 
can  be  identified  to  support  the  designation  of  President  Clinton, 
Hillary  Rodham  Clinton,  or  Governor  Tucker  as  material  witnesses 
to  the  allegations  made  in  the  criminal  referral."  He  said  that  ear- 
lier on.  Now,  do  you  have  the  declination  letter  of  October  27th  be- 
fore you,  of  Paula  Casey  to  Jean  Lewis? 

Mr.  McDowell.  Yes,  Senator. 

Senator  Sarbanes.  Could  we  put  it  up  on  the  machine.  Actually, 
I  want  the  whole  letter  up  if  we  can  do  that. 

Now,  apparently  the  Office  of  Legal  Counsel  of  the  Executive  Of- 
fice for  the  U.S.  Attorneys  indicated  to  Paula  Casey  that  this  mat- 
ter had  not  been  disposed  of,  as  it  were,  so  she  wrote  Ms.  Lewis 
and  said,  "I'm  writing  at  the  request  of  the  Office  of  Legal  Counsel, 
Executive  Office  for  U.S.  Attorneys  of  the  U.S.  Department  of  Jus- 
tice, to  let  you  know  the  status  of  this  referral. 

"As  you  know,  this  referral  was  reviewed  by  the  Criminal  Divi- 
sion of  the  U.S.  Department  of  Justice  at  the  request  of  the  pre- 
vious U.S.  Attorney  for  the  Eastern  District  of  Arkansas." 

Is  that  correct? 

Mr.  McDowell.  Yes. 

Senator  Sarbanes.  The  matter  was  concluded  before 

Mr.  McDowell.  Excuse  me.  Technically  the  Criminal  Division 
reviewed  it  because  the  Deputy's  Office  sent  it  down  to  us,  but  the 
chain  started  with  the  U.S.  Attorney  in  Arkansas. 

Senator  Sarbanes.  All  right.  "The  matter  was  concluded  before 
I  began  working  in  this  office,  and  I  was  unaware  that  you  had  not 
been  told  until  I  was  contacted  by  the  Office  of  Legal  Counsel. 
After  receiving  the  call  from  Legal  Counsel,  I  reviewed  the  referral, 
and  I  concur  with  the  opinion  of  the  Department  attorneys  that 
there  is  insufficient  information  in  the  referral  to  sustain  many  of 
the  allegations  made  by  the  investigators  or  to  warrant  the  initi- 
ation of  a  criminal  investigation." 

That  was  the  opinion  of  Mark  MacDougall  who  did  this  memo- 
randum; is  that  correct? 

Mr.  McDowell.  Right. 

Senator  Sarbanes.  And  did  you  concur  in  that  opinion? 

Mr.  McDowell.  Yes. 

Senator  Sarbanf.s.  Mr.  Carver. 

Mr.  Carver.  I  would  not  concur  with  the  statement  that  the 
matter  was  concluded  before  she  began  working.  In  terms  of  his 
general  analysis  of  the  matter  and  its  merit  or  not,  there  were  a 
number  of  factors  in  his  memorandum,  and  certainly  in  the  U.S. 
Attorney's  letter,  that  I  believe  warranted  a  determination,  if  some- 
one were  going  to  make  it,  and  would  justify  it  not  to  proceed  with 
that  particular  allegation  criminally. 

Among  them,  the  previous  acquittal  of  Mr.  McDougal  on  similar 
charges;  among  them,  his  physical  situation  and  his  emotional  situ- 
ation as  it  had  been  reported;  among  them,  his  financial  situation 
and  his  lack  of  financial  means. 

There  were  a  number  of  reasons  that  could  very  well  have  sup- 
ported the  declination.  So  in  general,  I  have  no  quarrel  with  Mr. 
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MacDougall's  memo,  but  I  think  it  can  be  misunderstood  that  Mr. 
MacDougall's  memo,  as  we  sit  here,  was  a  conclusion.  It  was  not. 
It  was  a  document  that  accompanied  a  cover  memorandum  that  I 
prepared  as  a  proposal  for  Mr.  Keeney  to  sign,  which  later,  as  I  un- 
derstand it,  was  actually  signed  by  Larry  Urgenson  who  was  an 
Acting  Deputy  Assistant  Attorney  Greneral  at  the  time,  addressed 
to  Mr.  Frazier,  which  recommended  to  Mr.  Frazier  that  the  matter 
be  sent  back  to  the  U.S.  Attorney  and  that  the  request  by  the  pre- 
vious U.S.  Attorney  to  recuse  be  denied. 

And  accompanying  that  I  suggested  if  Mr.  Frazier  thought  it  was 
appropriate,  the  MacDougall  memo  should  accompany  it  to  let  the 
U.S.  Attorney's  Office  know  at  least  and  have  the  benefit  of  our 
evaluation  within  the  section. 

Senator  Sarbanes.  Well,  if  I  would  have  been  a  U.S.  Attorney 
and  I  had  received  the  MacDougall  memorandum,  I  assume  I 
would  have  declined  the  referral.  Would  not  that  have  been  a  rea- 
sonable course  of  conduct  in  light  of  the  memorandum? 

Mr.  Carver.  In  my  mind,  it  would  not.  If  I  had  been  the  U.S. 
Attorney,  I  would  have  assigned  or  gone  to  the  Assistant  U.S.  At- 
torney primarily  assigned  to  the  matter,  and  I  would  have  had  the 
Assistant  U.S.  Attorney  make  an  independent  review,  substan- 
tively, of  the  evidence  in  the  case  and  determine,  and  make  a  rec- 
ommendation to  me. 

Especially  in  light  of  the  nine  additional  referrals  that  had  come 
into  the  office,  prior  to  declining  this  one  or  declining  C0004,  I 
think  what  I  would  have  done  was  simply  have  included  it  in  the 
package  of  nine,  which,  in  effect,  I  think  happened,  even  though 
technically  she  may  have  said  it  was  declined,  the  information  was 
with  the  FBI,  there  was  no  information  that  was  lost,  the  option 
to  pursue  it  was  still  there.  But  in  any  event,  in  terms  of  process, 
I  would  have  been,  I  believe,  a  little  more  demzmding. 

Senator  Sarbanes.  All  right. 

Then  Ms.  Casey  went  on  and  said,  "Although  I  am  declining  to 
take  further  substantive  action  on  this  referral,  my  decision  does 
not  foreclose  future  prosecutions  about  the  matters  covered  by  the 
referral  or  related  matters  in  the  event  that  my  office  and  the  FBI 
are  given  access  to  records  or  information  indicating  that  prosecut- 
able cases  can  be  made."  So  Ms.  Lewis  was  being  told  that  addi- 
tional information  could  be  provided;  is  that  correct? 

Mr.  Carver.  In  my  mind,  that's  correct.  And  I  think  that  was  an 
excellent  statement  to  include  in  the  letter.  It  left  the  door  open  to 
go  back. 

Senator  Sarbanes.  Mr.  Ben-Veniste. 

Mr.  Ben-Veniste.  To  follow  up  on  this,  Mr.  Keeney,  you  sur- 
mised that  there  might  be  an  explanation  in  addition  to  what  we 
have  heard  from  Ms.  Casey  about  how  it  was  that,  following  her 
recusal,  she  signed  this  letter. 

I  would  call  to  your  attention  the  testimony  of  Richard  Pence, 
who  was  I  think  at  one  point  the  First  Assistant  U.S.  Attorney  in 
the  Arkansas  U.S.  Attorne/s  Office,  at  page  81,  which  I  think 
throws  some  light  on  this.  Mr.  Pence  was  asked: 

Question:  Now,  when  you  talked  with  Ms.  Casey  about  the  referral,  you  told  her 
about  the  Criminal  Division  reports  that  we  have  talked  about  earlier,  meaning  the 
McDougal  matter? 
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Answer:  Yes. 

Question:  And  is  it  your  recollection  that  you  told  her  essentially  that  the  Crimi- 
nal Division  had  found  no  prosecutive  merit? 

Answer:  Yes,  I  did  tell  her  that. 

Question:  Did  you  feel  there  was  an3rthing  misleading  in  the  way  she  worded  the 
letter? 

Answer:  No,  I  didn't  see  anything  misleading  about  it. 

Question:  It  was  consistent  with  what  you  knew  and  understood  about  the  refer- 
ral? 

Answer:  Yes. 

So  that,  unbeknownst  to  you  when  you  were  asked  that  question, 
Mr.  Keeney,  Ms.  Casey  had  apparently  been  told  by  her  staff  as- 
sistant, who  carried  on  between  the  two  administrations,  who  was 
a  transitional  Assistant  U.S.  Attorney,  that  the  Department  in 
Washington  had  already  signed  off  on  the  matter  and  had  found  no 
prosecutive  merit,  so  that  this  was  presented  to  her  as  a  fait 
accompli. 

Mr.  Keeney.  I  am  not  familiar  with  that  aspect  of  it,  Mr.  Ben- 
Veniste. 

Mr.  Ben-Veniste.  Well,  I'm  bringing  it  now  to  your  attention  to 
round  out  what  was  told  to  Ms.  Casey  contemporaneously. 

Mr.  Keeney.  What  we  did  do  in  that  connection  when  we  sent 
the  memorandum,  which  was  for  my  signature,  under  my  name,  to 
Mr.  Frazier,  we  indicated  that  in  effect  that  it  was  a  discretionary 
call  by  the  U.S.  Attorney  and  we  wouldn't  be  upset  if  it  was  de- 
cided to  decline  it. 

Mr.  Ben-Veniste.  And  as  Mr.  Carver  has  pointed  out,  the  letter 
that  she  wrote  which  held  open  the  door  for  further  consideration 
of  the  substance,  together  with  subsequent  events,  meant  that  the 
matter  of  this  check  kiting,  to  the  extent  it  had  any  prosecutive 
merit,  could  be  considered  by  other  career  prosecutors  who  then 
considered  the  matter;  is  that  right? 

Mr.  Carver.  That's  correct. 

Mr.  Ben-Veniste.  OK.  So  that  if  this  criminal  referral  had  any 
prosecutive  merit  and  somebody  thought  so,  there  would  have  been 
some  prosecution,  or  at  least  the  possibility  of  some  prosecution,  of 
this  check  kiting  matter;  correct? 

Mr.  Carver.  The  Independent  Counsel  would  have  the  option, 

Mr.  Ben-Veniste.  Right.  Now,  even  before  the  Independent 
Counsel  came  along,  we  have  another  step  and  that  is  the  step  of 
the  appointment  of  a  career  prosecutor  from  the  Department  of 
Justice  who  took  over  responsibility  for  these  matters  following  Ms. 
Casey's  recusal;  correct? 

Mr.  Carver.  That's  correct. 

Mr.  Ben-Veniste.  And  that  was? 

Mr.  Carver.  Don  Mackay. 

Mr.  Ben-Veniste.  And  you  gentlemen  all  participated  in  this  se- 
lection of  Mr.  Mackay  for  that  assignment;  correct? 

Mr.  Keeney.  I  did. 

Mr.  Carver.  Yes,  sir. 

Mr.  McDowell.  Yes. 

Mr.  Ben-Veniste.  Now,  with  respect  to  the  questions  that  you 
were  asked  earlier  about  the  Hale  plea  negotiations,  I  think  it's  im- 
portant to  point  out,  that  although  apparently  no  formal  letter  was 
written  to  Mr.  Coleman  advising  him  about  the  fact  that  he  could 
come  to  the  Department  of  Justice  and  make  a  proffer  if  he  were 
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so  inclined,  that  he  well  knew  of  that  option.  And  I  would  call 
Counsel's  attention  to  Mr.  Coleman's  deposition  at  page  110  when 
I  questioned  him  as  follows: 

Question:  Now  at  the  point  I  think  Mr.  Gicale  asked  you  whether  you  knew  where 
the  Department  of  Justice  made  its  headquarters  and  how  to  make  a  phone  call  up 
here  and  how  to  visit  if  you  were  so  incUned. 

T  Li^D^  ^\  you  did  not  seriously  consider  leapfrogging  the  U.S.  Attorney's  Office  in 
Little  Kock  and  coming  up  to  Washington  to  talk  to  career  attorneys  at  the  Depart- 
ment of  Justice  about  whether  they  would  have  a  different  take  on  the  situation 
than  the  Little  Rock  U.S.  Attorney's  Office  was  providing  to  you*^ 

Answer:  Did  I  consider  that  a  possibility? 

Question:  OK 

Answer:  Did  I  consider  it  at  all? 

Question:  Yes. 

Answer:  I  can't  say  that  it  wasn't  considered. 

Question:  Considered  and  rejected? 

Answer:  Obviously  not  favorably  acted  upon  by  Mr.  Coleman.  Considered  and 
deemed  that  it  would  be  ineffective. 

Question:  Now,  you  have  had  contact  over  the  years  with  the  professional  corps 
at  the  Department  of  Justice  Criminal  Division.  By  that,  by  which  I  mean  the  peo- 
ple who  have  been  there  for  decades  through  Repubhcan,  Democratic  Administra- 
tions as  career  Department  of  Justice  officials. 

Meaning  you  gentlemen. 

Answer:  I  do  not  believe  that  I  have. 

Question:  Did  you  know  that  such  individuals  existed  as  a  life  form  up  here"? 

Answer:  I  gathered  there  would  be  individuals  who  would  have  existed  as  a  Ufe 
form  like  that  ik)  here,  as  they  did  in  Little  Rock. 

Question:  And  you  did  not  think  that  it  was  feasible  or  practical  or  a  viable  alter- 
native to  the  stalemate  of  your  negotiations  with  Little  Rock? 

Answer:  No. 

So^  quite  clearly  if  there  is  any  implication  that  Mr.  Coleman 
didn  t  know  that  he  could  come  to  Washington  and  make  a  proffer 
if  he  were  so  inclined,  that  is  specifically  refuted  by  his  testimony 
before  this  Committee  in  his  deposition. 

Let  me  turn  to  the  fact  of  what  actually  occurred  with  the  Hale 
^negotiation.  In  that  matter,  as  we  have  heard  testimony,  Mr.  Hale 
through  his  attorney  was  taking  the  position  agreement  first,  prof- 
fer later  If  Mr.  Coleman  had  come  to  the  Department  of  Justice 
with  such  a  proposal,  is  there  anyone  among  you  who  would  have 
agreed  to  that  proposal? 

Mr.  Keeney.  I  would  not,  no. 

Mr.  McDowell.  No. 

Mr.  Carver.  No. 

Mr.  Gangloff.  No. 

Mr  Ben-Veniste.  Mr.  Coleman  took  the  position  that  his  client 
should  be  giving  consideration  in  a  plea  negotiation  for  maintain- 
ing his  law  license  and  his  ability  to  continue  practicing  or  sitting 
as  a  judge  by  getting  a  misdemeanor  plea,  again,  prior  to  making 
any  kind  of  a  proffer.  Is  there  anyone  among  you  who  would  have 
considered,  in  view  of  the  contact  involved,  that  Mr.  Hale  be  given 
a  misdemeanor  under  such  circumstances? 

Mr.  Keeney. 

<,^.^^ENEY.  I  would  have  reluctance,  I  would  have  a  great  deal 
ot  difficulty  in  agreeing  to  a  misdemeanor  plea  in  this  context,  but 
1  would  not  have  made  a  final  decision  on  that  until  such  time  as 
a  detailed  proffer  were  given. 

Mr.  Ben-Veniste.  But  again,  proffer  first? 

Mr.  Keeney.  Proffer  first,  absolutely. 
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Mr.  Ben-Veniste.  Mr.  Gangloff. 

Mr.  Gangloff.  In  the  absence  of  a  proffer,  there  would  be  no 
recommendation  as  to  an  appropriate  charge. 

Mr.  Ben-Veniste.  Mr.  Carver. 

Mr.  Carver.  Mr.  Keeney  said  it  earUer,  you  wouldn't  buy  a  pig 
in  a  poke  and  no,  you  wouldn't  take  it. 

Mr.  McDowell.  And  I  agree  with  that  too. 

Mr.  Ben-Veniste.  The  poke,  as  I  understand  it,  because  I  looked 
it  up 

Mr.  Carver.  It's  a  bag. 

Mr.  Ben-Veniste.  Carrjdng  case  for  a  pig. 

Mr.  Carver.  You  wouldn't  buy,  if  someone  were  going  to  sell  you 
a  pig  and  told  you  it  was  in  a  bag,  you  wouldn't  buy  it,  would  you? 

Mr.  Ben-Veniste.  If  you  couldn't  look  at  it,  see  what  it  looked 
like,  and  make  your  decision  based  on  that.  So  I  guess  a  poke  is 
an  opaque  carrying  case  for  a  pig. 

In  terms  of  Mr.  Hale's  proposal,  in  fact,  when  Mr.  Mackay  was 
dispatched  to  take  over  responsibility,  is  it  not  the  case  that  Mr. 
Mackay  proposed  to  Mr.  Coleman  that  he  would  listen  to  a  proffer 
with  an  open  mind,  that  he  wouldn't  insist  that  there  would  have 
to  be  a  felony  plea,  but  he  would  listen  to  the  proffer  and  then 
make  a  determination?  Did  you  all  understand  that  to  have  been 
the  case? 

Mr.  Keeney.  I  don't  know  that  I  understood  it  to  be  the  case,  but 
I  have  no  difficulty  with  it. 

Mr.  Ben-Veniste.  A  letter  has  been  presented  to  the  Committee, 
and  it's  in  evidence  before  us,  that  such  a  proposal  was  made  in 
January  by  Mr.  Mackay,  and  still  Mr.  Coleman  on  behalf  of  Mr. 
Hale  did  not  agree  to  it.  So  all  of  this  back  and  forth  about  who 
would  make  a  proffer  first  and  under  what  circumstances  is  all 
belied  in  terms  of  the  legitimacy  of  such  an  argument  by  the  fact 
that  even  after  Mr.  Mackay  took  over  the  responsibility,  no  proffer 
was  forthcoming. 

Now,  at  the  same  time  did  you  learn,  Mr.  McDowell,  that  Mr. 
Hale  had  had  meetings  with  members  of  the  media? 

Mr.  McDowell.  Yes. 

Mr.  Ben-Veniste.  He  was  refusing  to  make  a  proffer  to  the  U.S. 
Attorney's  Office,  the  Department  of  Justice,  the  FBI,  but  here  he 
was  meeting  extensively  with  members  of  the  media.  How  did  you 
learn  about  it  Mr.  McDowell? 

Mr.  McDowell.  Well,  when  Mr,  Nathan  came  to  talk  to  us  and 
gave  us  the  initial  information  about  the  Hale  case,  and  I  followed 
it  up,  I  remember  seeing  an  FBI  document  where  the  FBI  SAC  in 
Little  Rock  recounted  an  interview  that  he  had  given  to  Jeff  Gerth 
of  The  New  York  Times  where  Gerth  was  talking  about  what  Hale 
would  say  and  do. 

And  then  when  we  surfaced  that,  it  turned  out  that  Grerth  was 
the  fellow  that  had  taken — was  the  informant  that  Nathan  had,  so 
it  looked  like  Coleman  was  using  Gerth  to  send  messages  to  the 
FBI  and  the  Department  of  Justice  in  Washington,  and  telling 
them,  giving  them  in  effect  proffers  but  not  in  any  usable  form. 

Mr.  Ben-Veniste.  So  in  fact,  on  the  basis  of  this  tactic  that  was 
being  used,  pressure  was  being  applied  to  get  the  Grovernment  to 
accept  the  terms  under  which  Mr.  Hale  would  provide  a  proffer  and 
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yet  the  Grovemment  would  have  no  opportunity  to  question  Judge 
Hale  and  make  its  own  determination;  correct? 

Mr.  McDowell.  That's  right. 

Mr.  Ben-Veniste.  Mr.  Keeney,  did  you  express  a  view  about  this 
type  of  a  tactic,  using  the  press  to  apply  pressure  to  try  to  get  the 
deal  you  want? 

Mr.  Keeney.  I  may  have,  Mr.  Ben-Veniste,  I  find  it  totally  inap- 
propriate, but  I  don't  know  whether  I  expressed  myself  in  that  re- 
spect. 

Mr.  Ben-Veniste.  I  think  you  have  in  substance  in  that  way,  in 
terms  of  a  risky  gamble  essentially  on  the  part  of  counsel  to  try  to 
apply  pressure  in  that  way  to  get  the  deal  you  want.  Would  that 
be  your  view,  Mr.  McDowell? 

Mr.  McDowell.  Yes,  it  was  then  and  is  now. 

Mr.  Ben-Veniste.  Let  me  go  back  to  the  first  criminal  referral 
that  was  submitted  by  Ms.  Lewis.  We  heard  testimony  yesterday — 
you  probably  don't  know  about  it  because  it  wasn't  reported  in  the 
press — that  the  U.S.  Attorney,  Mr.  Banks,  felt  that  he  was  under 
tremendous  pressure  from  Ms.  Lewis  on  the  basis  of  a  number  of 
telephone  conversations — telephone  calls  and  face-to-face  visits  by 
Ms.  Lewis,  both  to  the  FBI  and  to  the  U.S.  Attorney's  Office,  to 
push  for  action  on  the  criminsd  referral  that  had  been  submitted 
on  September  2,  1992. 

Thereafter,  Mr.  Banks  wrote  a  letter  which  has  been  entered  into 
the  record  here,  in  which,  in  essence,  he  said  he  was  not  going  to 
take  any  action  with  respect  to  that  criminal  referral  prior  to  the 
election,  that  he  felt  that  there  was  pressure  being  put  on  him  to 
do  so,  and  that  the  potential  consequences  would  be  that  this  could 
become  an  issue  in  the  election  itself  and  he  wanted  no  part  of 
that. 

Mr.  Keeney,  you've  been  with  the  Department  of  Justice  since 
well  before  I've  had  any  dealings,  since  the  early  1950's,  I  believe? 

Mr.  Keeney.  Yes,  sir. 

Mr.  Ben-Veniste.  What  was  your  view  about  the  appropriate- 
ness of  Mr.  Banks'  conduct? 

Mr.  Keeney.  I  thought  it  was  totally  appropriate  and  commend- 
able. All  he  was  doing  was  putting  it  off  until  after  the  election  so 
that,  at  that  late  date,  he  would  not  be  generating  information  or 
publicity  that  might  impact  on  the  election. 

Mr.  Ben-Veniste.  So  you  felt  it  was  totally  appropriate  and  com- 
mendable, if  I  heard  you? 

Mr.  Keeney.  I  do,  yes. 

Mr.  Ben-Veniste.  Mr.  McDowell,  you  have  been,  among  other 
things,  the  head  of  the  Public  Integrity  Section  for  almost  10  years 
I  guess 

Mr.  McDowell.  Twelve. 

Mr.  Ben-Veniste.  Twelve  years,  during  your  career  at  the  De- 
partment of  Justice.  What  is  your  view  about  the  appropriateness 
of  Mr.  Banks'  resisting  the  pressure  that  he  was  getting  and  saying 
that  he  wasn't  opening  a  file,  he  wasn't  going  to  take  any  overt 
steps  with  respect  to  the  criminal  referral  that  Jean  Lewis  had 
sent  over? 

Mr.  McDowell.  I  think  he  did  the  right  thing.  It  is  a  very  dif- 
ficult decision  to  make  for  a  prosecutor,  especially  a  U.S.  Attorney, 
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because  there  is  pressure,  and  you  obviously  can  be  second-guessed 
no  matter  which  way  you  go.  But  I  think  the  right  thing  to  do  was 
what  Mr.  Banks  did  and  hold  off  so  he  doesn't  politicize  the  crimi- 
nal justice  process. 

Mr.  Ben-Veniste.  Let's  go  to  the  substance  of  the  criminal  refer- 
ral itself  Now,  I  believe  you  testified,  in  your  deposition  before  this 
Committee,  that  "The  referral  came  in  half  baked."  What  did  you 
mean  by  that? 

Mr.  McDowell.  I  think  it  was  probably  premature,  that  it  could 
have  used  more  investigation  before  it  came  in. 

Mr.  Ben-Veniste.  And  you  also  said,  "The  case  looked  junky."  I 
know  that's  not  a  term  of  art,  but  it  expressed  your  view  about  the 
quality  of  the  underlying  case  referenced  in  the  referral.  What  did 
you  mean  by  that? 

Mr.  McDowell.  At  the  time,  there  were  thousands  or  maybe 
tens  of  thousands  of  allegations  that  had  surfaced  about  savings 
and  loans  and  banks  throughout  the  country.  There  was  a  crisis. 
And  one  of  the  results  was  that  the  Justice  Department  was  get- 
ting thousands  and  thousands  of  referrals.  It  couldn't  possibly  work 
them  all  as  criminal  cases,  even  though  they  were  coming  in  as  po- 
tential criminal  referrals,  and  you  had  to  have  some  method  of 
prioritizing  them.  You  would  look  for  cases  that  you  could  win,  and 
that  made  an  impact,  and  punished  the  big  wrongdoers.  Some 
cases  that  came  in  had  no  prosecutive  merit  but  still  took  a  lot  of 
time  and  personnel  to  work  was  a  junky  case,  and  in  effect,  it  dis- 
sipated our  strengths  and  didn't  let  us  do  the  things  we  should 
have  been  doing. 

Mr.  Ben-Veniste.  If  I  understand  what  you  are  saying,  you  have 
limited  resources,  you  have  a  huge  backlog  of  investigations  by  rea- 
son of  the  fact  of  the  failure  of  hundreds,  if  not  thousands,  of  banks 
throughout  the  United  States  and  you  have  to  prioritize  the  use  of 
your  resources? 

Mr.  McDowell.  Right. 

Mr.  Ben-Veniste.  Now,  in  connection  with  this  referral,  I  believe 
Mr.  Carver  described  the  fact  that  you  were  dealing  with  the  target 
of  the  investigation  who  had  been  previously  prosecuted,  was  flat 
broke,  had  had  a  mental  breakdown,  and  was  living  in  a  borrowed 
mobile  home. 

So  under  those  circumstances,  how  would  you  have  evaluated 
using  your  resources  to  prosecute  such  a  case  if  you  were  down  in 
Little  Rock?  Even  if  you  felt  that  there  might  be  a  Federal  crime 
involved  and  that  you  could  be  successful  in  such  a  prosecution. 

Mr.  McDowell.  I  think  it  would  have  taken  a  lot  of  thought  and 
you  would  have  to  articulate  some  good  reasons  to  go  forward  with 
it,  especially  if  there  were,  and  I  believe  there  were,  other  major 
investigations  that  were  waiting  to  be  done  on  big,  big  failures  in 
the  District,  the  Eastern  District  of  Arkansas. 

There  could  be  some  circumstances  where  you  may  want  to  go 
forward,  but  when  you  add  all  of  those  negatives  up,  it  does  not 
come  to  mind  what  those  circumstances  would  be. 

Mr.  Ben-Veniste.  Did  you  conclude,  as  you  testified  in  your  dep- 
osition, that  the  case  seemed  like  it  would  be  an  enormous  waste 
of  time? 
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Mr.  McDowell.  Yes,  I  did  think  it  would  be  a  diversion  of  re- 
sources that  we  didn't  have  an  awful  lot  of  in  Arkansas. 

Mr.  Ben-Veniste.  And  of  course,  we  heard  testimony  yesterday 
that  there  were  two  banks,  one  a  $600  million  loss  and  the  other 
a  $900  million  loss  that  the  same  investigator  had  been  assigned 
but  had  done  nothing  on  while  she  pursued  this  investigation.  In- 
deed that  she  had  received  specific  information  from  an  insider  on 
one  of  those  banks,  including  a  large  quantity  of  documents,  and 
that  although  she  had  written  a  favorable  letter  on  behalf  of  the 
person  who  had  provided  the  information  and  promised,  essentially 
the  sentencing  judge  that  a  criminal  referral  would  result  from  the 
information,  in  fact,  she  simply  put  the  whole  matter  aside  and  did 
nothing  on  it. 

So  is  that  what  you  are  talking  about  in  terms  of 

Mr.  McDowell.  I  wasn't  aware  of  all  those  details  but  I  knew 
there  were  the  two  major  cases  that  you  mentioned  that  had  been 
pending  in  that  district,  and  that  they  weren't  being  worked. 

Mr.  Ben-Veniste.  The  two — when  you  say  "cases,"  two  institu- 
tions. 

Mr.  McDowell.  Two  institutions  that  probably  should  have  been 
cases,  right. 

Mr.  Ben-Veniste.  Now,  to  put  the  final  cap  on  the  Hale  negotia- 
tions, are  you  aware,  Mr.  McDowell,  that  ultimately  instead  of  the 
one  felony  that  Little  Rock  was  insisting  on,  Mr.  Hale  pleaded  to 
two  felony  counts  in  connection  with  the  deal  he  ultimately  made. 

Mr.  McDowell.  That's  my  understanding,  yes. 

Mr.  Ben-Veniste.  A  question  was  raised,  Mr.  Gangloff,  about  a 
missing  Whitewater  file  in  some  notes  that  reflected  a  meeting  at 
the  Department  on  December  26,  1994,  I  guess;  is  that  correct? 

Mr.  Gangloff.  Yes. 

Mr.  Ben-Veniste.  And  Mr.  Carver,  you  were  at  that  meeting  ap- 
parently? 

Mr.  Carver.  No. 

Mr.  Ben-Veniste.  Mr.  Gangloff,  you  were  at  that  meeting? 

Mr.  Gangloff.  I  assumed  it  was  a  meeting  as  opposed  to  a  tele- 
phone call,  but  I  was  present  for  whatever  exchange  of  information 
took  place. 

Mr.  Ben-Veniste.  Let  me  ask  all  of  you,  is  there  some  conspiracy 
afoot  now  at  the  Justice  Department  among  you  all  to  cover  up 
some  missing  Whitewater  file  that  you  know  about? 

Mr.  Keeney. 

Mr.  Keeney.  No,  sir. 

Mr.  Ben-Veniste.  Mr.  Gangloff. 

Mr.  Gangloff.  No,  sir. 

Mr.  Carver.  No. 

Mr.  McDowell.  No. 

Mr.  Ben-Veniste.  In  fact,  I  took  this  to  be  that  you  were  getting 
up  to  speed  on  Whitewater  allegations  at  this  point.  This  is  a  meet- 
ing the  day  after  Christmas,  if  it  did,  in  fact,  take  place  on  that 
day,  and  that  if  someone  made  such  a  statement,  as  you  sit  here 
today,  none  of  you  have  any  knowledge  about  a  so-called  missing 
Whitewater  file? 

Mr.  Keeney.  I  have  none. 
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Mr.  McDowell.  My  recollection  is  that  we  were  reacting  to 
something  that  we  read  in  the  paper  and  were  wondering  ourselves 
what  we  talked  about,  and  that's  what  I  was  supposed  to  find  out, 
is  there  a  missing  Whitewater  file,  not  that  we  knew  that  there 
was  one. 

Mr.  Ben-Veniste.  OK.  That  puts  it  in  proper  perspective,  then. 
My  time  is  up,  so  I  will  yield  back  to  the  Chairman. 

The  Chairman.  Do  you  have  any  further  line  that  you  would  like 
to  pursue? 

Mr.  Ben-Veniste.  Oh,  yes. 

The  Chairman.  Why  don't  you  continue- 


Mr.  Ben-Veniste.  If  you  have  something- 


The  Chairman.  Well,  I  intend  to  finish  this  panel  as  quickly  as 
possible,  and  I  really  want  to  do  it.  We  are  moving  quickly,  so  let's 
continue  to  do  that. 

Mr.  Ben-Veniste.  I  have  covered,  I  think,  the  1992  issue  of  the 
action  about  Mr.  Banks  and  the  criminal  referral.  We've  talked  a 
little  bit  about  Ms.  Casey. 

Let  me  ask  you,  Mr.  Keeney,  in  the  years  that  you've  been  at  the 
Department  of  Justice,  have  you  seen  examples  from  time  to  time 
when  new  U.S.  Attorneys  have  been  faced  with  the  issue  of  poten- 
tial recusal  and  have  responded  more  or  less  in  the  same  way  that 
Ms.  Casey  originally  responded? 

Mr.  Keeney.  I  have. 

Mr.  Ben-Veniste.  Why  don't  you  characterize  that  kind  of  a  re- 
sponse where  somebody  seems  to  be  attacked  personally  on  their 
ethics. 

Mr.  Keeney.  Well,  in  the  situations  I  remember,  they  view  it — 
when  you  talk  recusal,  they  view  it  as  an  attack  on  their  integrity, 
their  credibility,  and  their  ability  to  carry  out  the  responsibilities 
of  office.  And  because  of  that,  they  kind  of  recoil  initially  at  the 
idea  of  recusal. 

Mr.  Ben-Veniste.  Indeed,  there  had  been  some  further  news  ar- 
ticles generated  by  Mr.  Hale  and  Mr.  Coleman  down  in  Little  Rock 
that  I'm  sure  Ms.  Casey  brought  to  your  attention,  wherein  she 
was  being  attacked  as  a  political  partisan,  and  she  reacted  to  that. 
She  didn't  like  being — having  her  ethics  attacked. 

Mr.  Keeney.  I  think  she  mentioned  that  in  the  conversations  we 
had  and  certainly  I  became  aware  of  it  later. 

Mr.  Ben-Veniste.  So  you  find  it  understandable  that  she  might 
react  adversely  to  that,  but  you  and  Mr.  McDowell  and  Mr.  Carver 
and  others  had  considered  this  issue.  Mr.  Heymann  was  involved 
in  that  decision.  I  guess  Mr.  Nathan  as  well.  You  looked  at  the 
longer  term  implications  of  this  and  thought  from  the  standpoint 
of  appearances  that  it  would  be  appropriate  and,  indeed,  very  de- 
sirable for  Ms.  Casey  to  recuse  on  this  issue? 

Mr.  Keeney.  Yes. 

Mr.  McDowell.  That's  correct. 

Mr.  Ben-Veniste.  And  let  me  ask  each  of  you,  do  you  know  of 
any  single  piece  of  evidence  to  suggest  that  the  investigation  of 
these  matters  was  harmed  or  impeded  in  any  way  by  reason  of  the 
difference  in  time  between  when  this  issue  first  surfaced  and  Ms. 
Casey's  decision? 

Mr.  Keeney.  I  don't. 
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Mr.  Gangloff.  I  do  not. 

Mr.  Carver.  No. 

Mr.  McDowell.  No. 

Mr.  Ben-Veniste.  Now,  with  respect  to  the  SB  A  matter,  Mr. 
Carver,  did  you  come  to  some  conclusion  about  the  motives  of  those 
involved  from  the  White  House  side,  Mr.  Eggleston,  et  cetera,  in 
connection  with  attempting  to  obtain  that  which  Congress  had  al- 
ready obtained? 

Mr.  Carver.  I  had  an  impression,  and  I  must  add  that  I  am  not 
sure  that  was  concluded.  That  may  be  something  within  the  scope 
of  the  Independent  Counsel's  concern. 

Mr.  Ben-Veniste.  But  in  terms  of  your  review. 

Mr.  Carver.  Well,  based  on  the  evidence  we  were  able  to  collect 
through  the  interviews  with  the  people  and  the  circumstances  of 
that,  my  impression  was  that  this  was  an  effort  to  get  information 
to  be  responsive  to  what  was  going  on  in  the  press  at  the  time,  and 
also  to  track  what  was  going  on  with  the  Congressional  Committee 
at  the  time,  and  to  be  informed  about  what  the  Congressional  Com- 
mittee was  seeing  in  anticipation  of  what  the  next  question  might 
be,  that  sort  of  thing. 

Mr.  Ben-Veniste.  Based  on  that,  was  it  your  impression  that  the 
motivation  was,  in  your  words  at  your  deposition,  totally  innocent? 

Mr.  Carver.  That  was  my  impression,  right  or  wrong. 

Mr.  Ben-Veniste.  Let  me  ask  whether  any  of  you  is  aware  of 
anything  that  occurred  to  somehow  impede  the  investigation  of  Mr. 
Hale  by  reason  of  the  transfer  of  these  documents? 

Mr.  Keeney. 

Mr.  Keeney.  I'm  not  aware  of  any. 

Mr.  Gangloff.  I'm  not  aware  of  anything, 

Mr.  Carver.  Absolutely  not. 

Mr.  McDowell.  No,  I  don't  know  of  any. 

Mr.  Ben-Veniste.  Indeed,  Mr.  Hale  had  been  indicted  by  this 
time? 

Mr.  Keeney.  Yes. 

Mr.  Ben-Veniste.  The  newspaper  article,  which  was  the  result 
of  these  extensive  interviews  that  Mr.  Hale  had  given,  had  already 
been  published  by  this  time.  Are  you  aware  of  that,  Mr.  McDowell? 

Mr.  McDowell.  No,  I'm  not. 

The  Chairman.  Mr.  Ben-Veniste,  if  you  want  to  stay  here  and 
read  into  the  record  what's  been  published  and  what  hasn't  been, 
but  let's  move  this  along,  please. 

Mr.  Ben-Veniste.  Without  reading  it  into  the  record,  let  me  ad- 
vise you  that  on  I  believe  it  was  November  2nd  or  3rd,  articles  ap- 
peared in  The  New  York  Times  and  The  Washington  Post  reflect- 
ing extensively  what  Mr.  Hale  had  told  the  newspaper  reporters. 
Indeed,  as  we've  been  told,  that  was  the  catalyst  for  Congressman 
LaFalce  requesting  materials  from  the  SBA.  Does  that  refresh  your 
recollection? 

Mr.  McDowell.  Sort  of,  yes. 

Mr.  Ben-Veniste.  To  put  a  final  closure  on  this,  with  respect  to 
the  SBA  transfer  of  documents  to  the  White  House  and  their  re- 
turn to  the  SBA,  you  don't  know  of  anything  that  happened,  no  bad 
thing  happened  as  a  result  of  that  even  though  it  was,  in  Mr. 
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Keeney's  view  and  others  here,  ill  advised  for  such  a  request  to 
have  been  made;  correct? 

Mr.  Keeney.  Correct. 

Mr.  Ben-Veniste.  Indeed,  I  believe  Mr.  Eggleston  testified  that 
he  thought  the  SBA  had  cleared  this  somehow  with  the  Depart- 
ment and  when  he  heard  that  there  was  a  problem,  he  got  the  doc- 
uments back. 

I  have  nothing  further,  Mr.  Chairman. 

The  Chairman.  Do  you  have  anything,  Mr.  Giuffra? 

Mr.  Giuffra.  Mr.  Chairman,  just  very  quickly. 

The  Chairman.  Good. 

Mr.  Giuffra.  I  know  it  is  getting  close  to  the  lunch  hour.  If  we 
could  put  up  on  the  Elmo  an  E-mail  from  Mr.  Carver  dated  August 
13,  1993. 

The  Chairman.  Will  you  refer  him  to  it,  please,  in  his  packet  so 
he  can  look  at  it. 

Mr.  Giuffra.  You're  aware  of  this  E-mail? 

Mr.  Carver.  I  have  it,  and  I'm  completely  familiar  with  it. 

Mr.  Giuffra.  Did  there  come  a  time  in  August  1993  that  you 
learned  that  Mr.  Hubbell  had  had  a  meeting  with  certain  members 
of  the  RTC  Professional  Liability  Section  in  Washington? 

Mr.  Carver.  I  learned  that  Mr.  Hubbell  was  scheduled  to  have 
a  meeting  with  the  Professional  Liability  staff  to  talk  with  them, 
and  afterward,  I  learned  a  little  bit  about  what  occurred  at  the 
meeting. 

Mr.  Giuffra.  What  did  you  learn  occurred  at  this  meeting  that 
Mr.  Hubbell  had  with  the  RTC  PLS  staff  in  Washington? 

Mr.  Carver.  The  sum  and  substance  of  it  is  reflected  in  the  docu- 
ment that  you  have,  reporting  on  the  meeting  to  Larry  Urgenson. 

Mr.  Giuffra.  If  you  could  read  into  the  record  the  portion  of  the 
E-mail  that  is  highlighted  in  yellow? 

Mr.  Carver.  I  am  reading  now  this  portion  that's  highlighted  in 
yellow.  "He  also  mentioned  that  if  the  RTC  should  receive  demands 
for  document  production  from  a  U.S.  Attorneys  Office  which  the 
RTC  believes  is  unreasonable,  the  RTC  should  feel  free  to  let  him 
know." 

Mr.  Giuffra.  Did  it  seem  odd  to  you  that  Mr.  Hubbell  would  go 
to  the  RTC  and  make  such  a  statement  in  retrospect? 

Mr.  Carver.  In  retrospect,  as  I  sit  here  today,  he  had  as  one  of 
his  responsibilities  the  Civil  Division.  It  was  not  unusual  in  those 
days  for  disputes  to  arise  in  connection  with  subpoenas  for  docu- 
ments between  the  providing  financial  institutions  or  the  RTC  and 
concerned  the  U.S.  Attorney.  And  those  disputes  usually  were  re- 
solved professionally  between  the  parties,  most  often  involved  vol- 
umes of  material  and  the  kind  of  reviewing  that  would  have  to 
occur  within  the  agency.  In  that  sense,  I  suppose,  it  would  not  be 
particularly  unusual. 

Another  aspect  of  it  is  that  apparently,  he  had  people  with  whom 
he  had  dealt 

Mr.  Giuffra.  That's  April  Breslaw? 

Mr.  Carver.  His  law  firm,  of  course,  had  been  retained,  I  believe, 
by  the  RTC.  I  don't  know  who  these  people  were  within  the  RTC. 
I  didn't  know  then.  The  reason  I  sent  this  up  primarily  was  that 
this  was  a  senior  departmental  official  who  is  visiting  an  organiza- 
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tion,  and  this  touched  on  an  area  that  the  Criminal  Division  had 
a  keen  interest  in  and  I  thought  that  at  the  time  my  boss,  Jerry 
McDowell,  should  know,  and  Larry  Urgenson,  who  is  the  Acting 
Deputy  Assistant  Attorney  (General  responsible  for  that  area  should 
be  aware  of  what  was  occurring. 

Mr.  GlUFFRA.  Mr.  Carver,  do  you  recall  your  testimony  at  your 
deposition,  pages  60  to  61,  in  which  you  testified,  "Looking  back  at 
this  meeting  and  knowing  this  guy  is  a  colossal  crook,  you  know, 
you  may  think  it  is  rather  strange."  What  did  you  mean  by  that 
testimony  at  your  deposition? 

Mr.  Carver.  What  I  meant  by  "colossal  crook"  was  exactly  that, 
that  he  is  a  convicted  felon  for  being  engaged  in  substantially 
fraudulent  activity,  so  that  speaks  for  itself.  And  that  in  looking  at 
that,  one  of  a  suspicious  mind  might  draw  inferences  from  that 
contact  that  could  very  well  be  mistaken  or  could  very  well  be  cor- 
rect. That's  all. 

The  Chairman.  Let  me  ask  you,  did  you  know  that  April  Breslaw 
had  retained  his  firm  at  that  time? 

Mr.  Carver.  I  didn't  know  April  Breslaw  had  retained  his  firm. 

The  Chairman.  Well,  she  had  recommended,  to  be  more  precise. 

Mr.  Carver.  I  was  aware  that  the  RTC  had  a  contract  with  his 
firm  and  we  certainly  had  an  interest  in  that. 

The  Chairman.  Is  that  one  of  the  reasons  you  were  somewhat 
suspicious? 

Mr.  Carver.  No,  not  really. 

The  Chairman.  If  you  had  known  that  April  Breslaw  was  the 
person  who  had  done  that  and  she  was  at  this  meeting  where  this 
took  place,  would  that  have  given  you  any  cause  to  be  concerned? 

Mr.  Carver.  If  there  had  been  more  facts — honestly,  if  there  had 
been  more  factual  information  to  suggest  that  he  was  trying  to  get 
inside  information  on  the  investigation  or  he  was  trying  to  steer  an 
investigation,  that  would  have  been  of  considerable  concern. 

The  Chairman.  You  have  to  admit  it  was  somewhat  unusual  to 
single  out  and  say  if  you  think  these  requests  are  unreasonable,  let 
us  know.  And  I  didn't  put  those  words  in  the  deposition.  Those  are 
your  words. 

Let  me  ask  you  something,  because  I  have  heard  a  lot  about  plea 
bargaining  or  proffers  and  pigs  in  a  poke.  So  let's  go  right  to  it. 

Mr.  Keeney,  I  guess  you've  been  in  this  business  for  many,  many 
years.  Is  it  unusual  for  an  attorney  to  come  and  start  the  bargain- 
ing— let's  use  layman's  language — on  behalf  of  his  client  by  trying 
to  get  the  best  deal  he  possibly  can?  That's  not  unusual,  is  it? 

Mr.  Keeney.  No,  it  is  not,  Senator. 

The  Chairman.  Grenerally,  he  doesn't  get  the  best  deal.  In  other 
words,  he  starts  out  the  bidding — it's  kind  of  like  a  bidding  process, 
isn't  it? 

Mr.  Keeney.  Yes,  sir. 

The  Chairman.  If  any  attorney  were  to  come  to  you,  he  would 
obviously  attempt  to  do  the  best  he  possibly  could  for  his  client; 
isn't  that  correct? 

Mr.  Keeney.  That's  correct. 

The  Chairman.  So  it  is  not  unusual  that  someone  will  come  and 
say  I  would  like  you  to  drop  all  charges  for  information  or  plead 
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to  a  misdemeanor  or  some  kind  of  infraction  or  whatever,  that's 
generally  the  manner  in  which  they  start,  isn't  it? 

Mr.  Keeney.  That's  frequently  the  initial  approach,  Senator. 

The  Chairman.  The  fact  that  an  attorney  came  with  something 
that  would  be  outlandish,  that's  not  novel? 

Mr.  Keeney.  It  is  not  novel. 

The  Chairman.  It  is  almost  customary? 

Mr.  Keeney.  Well,  it's  not  unusual,  Senator. 

The  Chairman.  And  you  say  OK,  now,  let's  talk? 

Mr.  Keeney.  Yes. 

The  Chairman.  What  do  you  have  to  give  us?  And  indeed  in 
some  cases,  Mr.  Carver,  you  have  handled  some  cases  where  you 
have  had  some  of  the  most  wretched,  terrible  people  who  have  done 
some  horrible  things,  but  they  may  have  some  information  that  is 
so  valuable,  that  you  would  decide  after  they  give  you  the  informa- 
tion that  you're  not  going  to  buy  the  poke? 

Mr.  Carver.  That's  correct. 

The  Chairman.  You  want  to  know  whether  the  person  has  any 
good  information  and  if  they  do,  even  though  we  may  think  they 
are  a  horrible,  a  terrible  individual  and  we  can  prove  it,  if  there 
is  some  information  that  will  help  us  convict  other  people,  you 
might  even  take  it;  right? 

Mr.  Carver,  There's  a  rather  typical  process 

The  Chairman.  I  think  of  a  case  in  New  York,  one  of  those  orga- 
nized crime  cases  where  this  fellow  admitted  killing  all  kinds  of 
people,  but  as  it  related  to  them  getting  somebody  else,  they  made 
a  deal.  I  don't  even  know  if  the  fellow  got  any  time  whatsoever. 

Mr.  Ben-Veniste.  He  did,  20  years.  Sammy  the  Bone,  you  mean? 

The  Chairman,  I  think  he's  bopping  around. 

Mr.  Ben-Veniste.  I  don't  think  Sammy  is  bopping  anywhere. 

The  Chairman.  I  thought  he  was  bopping  around.  Is  he  hiding? 
I  don't  know.  In  any  event,  the  point  is  that  this  is  not  unusual; 
is  that  true? 

Mr.  Keeney,  That's  true.  Senator. 

The  Chairman.  Mr.  ChertofF. 

Mr.  Chertoff.  I  just  want  to  pursue  very  briefly  on  that  issue, 
Mr.  Keeney,  My  understanding  is  in  line  with  what  the  Chairman 
said,  that  the  issue  here  wasn't  so  much  where  the  lawyer  for  Mr. 
Hale  wanted  to  begin  the  negotiation.  The  issue  is  you  need  to  get 
a  proffer  on  the  table.  You  need  to  know  what  it  is  the  potential 
cooperator  has  to  offer  in  order  to  start  the  process  of  negotiating; 
is  that  correct? 

Mr.  Keeney.  That's  correct. 

Mr.  Chertoff.  Did  Ms.  Casey  tell  you  when  you  had  your  con- 
versation with  her  on  September  20th  that  Mr.  Coleman  had  ex- 
pressed unease  or  discomfort  with  her  office  being  involved  in  re- 
ceiving the  proffer  and  that  he,  himself,  had  requested  of  her  by 
letter  that  a  separate  or  an  independent  prosecutorial  office  evsdu- 
ate  his  proffer? 

Mr.  Keeney.  She  indicated  that  he  had  some  concern  dealing 
with  the  office.  I  don't  recall  the  latter  part,  no. 

Mr.  Chertoff.  Again,  is  it  fair  to  say  in  your  experience  that  one 
of  the  things  a  potential  cooperator  is  going  to  be  concerned  about 
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is  how  valuable  the  prosecuting  agency  regards  his  information  as 
being? 

Mr.  Keeney.  Absolutely,  yes. 

Mr,  Chertoff.  So  if  there  is  a  concern  about  the  zeal  or  the 
vigor  with  which  the  prosecutor  will  pursue  this  information,  that's 
going  to  be  something  that's  of  concern  to  the  cooperator  because 
it's  in  the  cooperator's  interest  to  make  sure  the  prosecutors  really 
want  to  follow  his  leads  and  follow  up  on  his  information? 

Mr.  Keeney.  Yes. 

Mr.  Chertoff.  Now,  I  take  it  it  is  based  in  part  upon  Mr.  Cole- 
man's own  expressed  discomfort  about  dealing  with  the  Little  Rock 
office  on  this  sensitive  matter  that  you  suggested  to  Ms.  Casey  that 
she  notify  Mr.  Coleman  that  he  could  contact  your  office  in  Main 
Justice? 

Mr.  Keeney.  Yes. 

Mr.  Chertoff.  And  notwithstanding  the  long  passage  Mr.  Ben- 
Veniste  read  into  the  record  about  whether  Mr.  Coleman  could  find 
the  phone  number  of  Main  Justice  and  how  much  consideration  he 
had  given  to  calling  Main  Justice,  you  would  agree  with  me  that 
it  would  have  been  useful  for  Mr.  Coleman  to  know  that  Main  Jus- 
tice was  ready,  willing,  and  able  to  hear  a  proffer  from  him  about 
this  sensitive  matter? 

Mr.  Keeney.  I  thought  it  was,  yes. 

Mr.  Chertoff.  Did  you  know  that  Ms.  Casey  neither  wrote  a  let- 
ter to  Mr.  Coleman  suggesting  that  or  told  him  that  you  had  ex- 
tended an  invitation  to  him  to  reach  out  directly  for  you  and  Main 
Justice? 

Mr.  Keeney.  I  subsequently  learned  that. 

Mr.  Chertoff.  Let  me  also  address  this  issue  of  the  letters  back 
and  forth  with  Mr.  Mackay  regarding  the  proffer.  Mr.  Ben-Veniste 
indicated  in  his  summary  of  the  letters  that  somehow  Mr.  Coleman 
had  declined  to  proffer  to  Mr.  Mackay.  I  think  I  need  to  clarify 
that.  The  letters  are  in  the  record.  We've  put  them  up  before. 

I  believe  the  state  of  play  as  of  the  time  Mr.  Fiske  was  appointed 
was  that  they  were  discussing  a  proffer.  Mr.  Coleman  still  had 
some  concerns  about  the  conditions  under  which  the  proffer  would 
be  given,  but  there  was  a  give-and-take  and  with  the  announce- 
ment of  Mr.  Fiske  coming  in,  I  take  it  I'm  correct  that  Mr.  Mackay 
was  no  longer  to  be  involved  in  the  process  as  a  prosecutor? 

Mr.  Keeney.  He  stepped  out  of  the  process  and  as  to  the  earlier 
part  of  your  question,  I  really  have  no  knowledge. 

Mr.  Chertoff.  So  you  haven't  seen  the  letters. 

Finally,  let  me  come  back  to  this  issue,  Mr.  Carver,  of  the  SBA 
documents.  There's  a  reference  made  in  your  notes  or  reference 
made,  rather,  in  your  memoranda  about  the  need  to  get  interviews 
of  the  people  at  the  White  House  who  were  involved  in  this  issue 
of  obtaining  the  documents.  Do  you  know  whether,  in  fact,  Mr. 
Heymann,  the  Deputy  Attorney  General,  himself  at  some  point  had 
to  become  involved  in  the  process  of  obtaining  these  interviews  for 
the  FBI? 

Mr.  Carver.  My  recollection  is  that  he  got  involved  and  that 
there  was  a  question  about  the  procedure  of  the  interviews.  I  was 
directly  involved  in  that. 

Mr.  Chertoff.  Tell  us  about  that. 
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Mr.  Carver.  I  simply — simply  that  when  the  FBI  endeavored  to 
conduct  the  interviews,  the  format  that  was  suggested  to  the  Bu- 
reau [by  White  House  attorneys]  was  that  individuals  who  were 
witnesses  and  attorneys  at  the  time  in  the  White  House  would  pro- 
ceed by  one  representing  the  other  and  then  change  hats  and  be 
a  witness.  That  did  not  seem  to  me  to  be  a  sound  practice,  nor  to 
the  FBI. 

As  a  result  of  that,  we  made  further  efforts  to  explain  our  con- 
cerns and  they  may  not  have  been  fully  appreciated  by  people  there 
at  the  time  and  ultimately  the  issue  was  resolved  and  we  got  the 
interviews. 

Mr.  Chertoff.  And  was  it  resolved,  to  your  knowledge,  by  Mr. 
Heymann  making  a  call  and  insisting  that,  in  fact,  lawyers  from 
the  White  House  Counsel's  Office  were  going  to  be  witnesses 

Mr.  Carver.  I  have  no  firsthand  knowledge  of  that  but  my  im- 
pression is  he  did,  in  fact,  have  communications  with  him. 

Mr.  Chertoff.  And  just  to  make  sure  we  all  understand  what 
the  concern  was,  you  didn't  object  to  these  witnesses  having  law- 
yers. The  objection  was  to  having  one  witness  be  a  lawyer  for  an- 
other witness  and  then  having — reversing  hats  afterwards  with  a 
second  witness  being  a  lawyer  for  the  first  witness? 

Mr.  Carver.  Yes. 

Mr.  Chertoff.  That  makes  sense  to  me  for  some  reason. 

Finally,  Mr.  McDowell,  you've  been  asked  some  questions  by  Mr. 
Ben-Veniste  in  regard  to  these  notes  of  the  meeting  in  December 
concerning  the  missing  Whitewater  file,  and  I  just  want  to  focus  in 
on  that  for  a  second  with  you  and  Mr.  Gangloff. 

Am  I  correct  that  the  issue  here,  it's  the  end  of  the  year,  you're 
trying  to  take  stock  as  to  where  ever3rthing  is,  and  I  recognize  that 
within  a  matter  of  a  couple  of  weeks,  Mr.  Fiske  takes  over,  and  you 
all  are  out  of  it  and  you  don't  know  what  else  is  happening.  But 
as  of  this  point,  am  I  correct  that  one  of  the  issues  that  was  being 
examined  was  whether  there  was,  in  fact,  some  missing  documen- 
tation or  missing  records  that  had  been  in  Mr.  Foster's  office? 

Mr.  McDowell.  Right.  I  think  that's  what  the  reference  is  all 
about. 

Mr.  Chertoff.  There  are  references  to  Mr.  Shaheen,  who — am 
I  correct  that  at  that  time  Mr.  Shaheen  was  supposed  to  be  exam- 
ining the  Travelgate  matter? 

Mr.  McDowell.  Yes,  he  was,  but  I  don't  think  that  had  anything 
to  do  with  what  we  were  talking  about. 

Mr.  Chertoff.  In  the  course  of  the  meeting,  there's  a  reference 
made  by,  I  guess,  Jo  Ann  Harris,  indicating  that  she  wanted  you 
to  reach  out  for  the  Foster  files.  Do  you  remember  that? 

Mr.  McDowell.  To  the  extent  that  you're  saying  it.  What  I  was 
supposed  to  do  is  see  if  I  could  find  any  truth  to  this  allegation  that 
was  appearing  because  it  was  somewhat  embarrassing;  we  were 
supposed  to  be  doing  the  investigation  and  we  see  something  in  the 
newspaper  that  does  not  ring  any  bell  with  us.  One  of  the  things 
you  want  to  do  is  find  out  if  there  is  any  truth  to  it,  is  there  a  miss- 
ing file,  and  if  there  is,  does  it  have  anjd^hing  relevant  to  our  inves- 
tigation. 

Mr.  Chertoff.  In  connection  with  that,  was  there  a  question  you 
were  supposed  to  pursue  about  whether  Mr.  Nussbaum  had  ever 
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made  an  inventory  of  the  records  that  were  involved — that  were 
present  in  Mr.  Foster's  office  that  were  personal  Clinton  papers? 

Mr.  McDowell.  I  think  that's  one  of  the  ways  we  were  trying 
to  determine  if  there  was  anything  missing. 

Mr.  Chertoff.  Did  you  have  an  opportunity  to  get  in  touch  with 
Mr.  Nussbaum  before  your  investigation  was  turned  over  to  Mr. 
Fiske? 

Mr.  McDowell.  I  didn't  do  it,  no.  The  only  thing  I  did  was  go 
to  talk  to  Mike  Shaheen  to  get  some  grounding  in  what  he  had 
done  with  the  Foster  case. 

Mr.  Chertoff.  And  what  had  Mr.  Shaheen  done? 

Mr.  McDowell.  I  really — I  am  having  a  hard  time — he  gave  me 
an  FBI  report,  a  lengthy  FBI  report  to  read,  and  we  discussed — 
I  remember  we  had  some  discussions  about  whether  or  not  there 
was  a  diary  and  whether  there  was  anything  in  it  of  relevance.  It 
turned  out  that,  at  least  in  the  time  the  Fraud  Section  had  the 
case,  we  didn't  find  any  missing  file  or  none  of  this  stuff  amounted 
to  anything.  But  when  I  got  back  from  Shaheen's  office  we  dis- 
cussed what  I  had  learned  and  tried  to  follow  up  on  any  files. 

Mr.  Chertoff.  And  then  eventually  Mr.  Fiske  takes  over? 

Mr.  McDowell.  That's  right. 

Mr.  Chertoff.  Just  to  follow  the  last  thread  of  this,  Mr.  Keeney, 
are  you  aware  of  the  fact  that  in  this  last  year,  Mr.  Shaheen  reg- 
istered certain  strong  complaints  about  the  fact  that  a  notebook, 
which  we  have  actually  had  in  this  Committee  over  the  summer  re- 
lating to  the  so-called  Travelgate  matter  written  in  Mr.  Foster's 
own  hand,  had  not  been  disclosed  to  the  Department  of  Justice  for 
a  period  of  at  least  a  year  after  it  was  first  requested  of  the  White 
House? 

Mr.  Keeney.  I  read  it  in  the  paper. 

Mr.  Chertoff.  Did  you  have  personal  contact  with  Mr.  Shaheen 
about  that? 

Mr.  Keeney.  Not  that  I  recall. 

Mr.  Chertoff.  Did  you,  Mr.  McDowell? 

Mr.  McDowell.  No. 

Mr.  Chertoff.  Do  you  know,  Mr.  Keeney,  to  whom  Mr.  Shaheen 
was  directing  his  complaint  inside  Justice  concerning  this  notebook 
that  was  withheld? 

Mr.  Keeney.  The  appropriate  place  would  have  been  directed  to 
the  Deputy  Attorney  General's  Office. 

Mr.  Chertoff.  So  that  was  a  complaint  that  he  made  to  the 
Deputy  Attorney  General's  Office? 

Mr.  Keeney.  I  don't  know  that  he  made  it,  but  that  would  be  the 
appropriate  place  to  lodge  the  complaint. 

Mr.  Chertoff.  And  you  have  not  been  involved  in  the  issue  of 
why  that  travel  notebook  in  Mr.  Foster's  hand  which  had  been  in 
his  office  was  withheld  from  Mr.  Shaheen? 

Mr.  Keeney.  I  was  not,  no. 

Mr.  Chertoff.  Mr.  Gangloff,  have  you  been  involved  in  that? 

Mr.  Gangloff.  No,  I  have  not. 

Mr.  Chertoff.  Mr.  Carver. 

Mr.  Carver.  No. 

Mr.  Chertoff.  Mr.  McDowell. 

Mr.  McDowell.  No. 
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Mr.  Chertoff.  Thank  you,  Mr.  Chairman. 

The  Chairman.  Before  I  turn  to  Mr.  Ben-Veniste,  I  am  going  to 
suggest  to  Counsels  that  we  should  call  Mr.  Shaheen  in  to  ascer- 
tain who  he  spoke  to  and  what  the  essence  of  this  was.  We  may 
not  need  to  bring  him  before  the  Committee  but  we  certainly  need 
to  depose  him  about  this  file,  about  this  notebook  and  why  it  was 
withheld. 

Mr.  Ben-Veniste  or  Senator  Sarbanes. 

Mr.  Ben-Veniste.  My  recollection  is  that  the  notebook  was  re- 
viewed by  the  Park  Police. 

Mr.  Chertoff.  I  think  that's  incorrect. 

The  Chairman.  All  I'm  suggesting  is  that  we  attempt  to — all  I'm 
saying  is  that  I  think 

Mr.  Ben-Veniste.  The  diary  was  reviewed  by  the  Park  Police. 
The  book  that  Mr. 

The  Chairman.  I  am  going  to  ask  the  Counsels,  in  the  interest 
of  saving  some  time,  to  review  this  and  determine  whether  it's  nec- 
essary to  bring  him  in. 

I  think  you  have  a  few  matters  to  wrap  up. 

Mr.  Ben-Veniste.  Yes. 

The  Chairman.  And  then  I  want  to  make  a  statement. 

Mr.  Ben-Veniste.  Mr.  Chairman,  I  wanted  to  give  you  a  status 
report  with  respect  to  the  request  for  information  that  had  been 
submitted  to  Ms.  Lewis.  We  were  tr3dng  to  ascertain  when,  in  fact, 
she  purchased  the  second  tape  recorder  to  determine  whether  her 
explanation  of  the  old  tape  recorder  coming  on  by  itself  really  was 
a  credible  explanation  for  how  she  tape-recorded  Ms.  Breslaw. 

Obviously,  it  was  important  to  us  to  learn  whether  she  had  pur- 
chased the  tape  recorder  prior  to  the  Breslaw  meeting  or,  as  she 
had  contended,  whether  she  purchased  it  afterwards.  In  response 
to  our  subpoena,  we  received  a  letter  of  November  7,  1995,  from 
her  counsel  identif5dng  a  purchase  made  on  February  17,  1994, 
which  would  have  been  then  some  2  weeks  after  her  meeting  with 
Ms.  Breslaw. 

When  our  staff  contacted  the  store  in  question,  it  was  learned 
that  the  item  which  was  identified  in  that  letter  and  the  accom- 
pan3dng  bank  statement  did  not,  in  fact,  refer  to  the  purchase  of 
the  tape  recorder,  but  referred  to  the  purchase  of  a  pen  and  some 
other  items. 

So  yesterday,  we  issued  subpoenas  and  we  received  from  Office 
Depot  a  receipt  which  reflects  that  on  January  17,  1994,  an  Olym- 
pus Pearl  Quarter  Model  S-924  was  purchased  by  Ms.  Lewis  at  the 
Office  Depot  store  in  question  for  $49.99,  that  the  account  number 
reflects  the  identical  number  of  Ms.  Lewis'  work  number  which  we 
have  in  other  material,  and  that,  in  fact,  the  so-called  new  tape  re- 
corder was  purchased  then  in  advance  of  her  meeting  with  Ms. 
Breslaw,  which  would  then  call  into  question  why,  if  she  had  a  new 
tape  recorder,  would  the  Breslaw  conversation  be  taped  by  an  old 
tape  recorder. 

Obviously,  we  have  additional  information  to  obtain  in  connec- 
tion with  this.  This  is  an  interim  report.  We  have  the  new  tape  re- 
corder because  we  requested  that  Ms.  Lewis  provide  that  to  this 
Committee.  The  Independent  Counsel's  Office  has  the  original  tape 
made  on  that  tape  recorder.  I  believe  that  it  might  be  advisable  for 
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us  to  send  the  new  tape  recorder  to  the  Independent  Counsel's  Of- 
fice because  tape  experts  will  be  able  to  compare  the  original  tape 
to  the  new  tape  recorder  and  determine  whether  it  was  made  on 
that  tape  and  obviously  that  would  be  of  significant  interest. 

The  Chairman.  I  will  ask  our  attorneys  to  pursue  this  matter  as 
we  have  initially  and  as  we  will  continue  to  do  and  offer,  obviously, 
Ms.  Breslaw  the  opportunity  through  her  attorneys 

Mr.  Ben-Veniste.  Ms.  Lewis. 

The  Chairman.  — to  respond  accordingly — excuse  me,  Ms.  Lewis; 
I  am  so  interrelated  with  the  two  of  them  now — but  Ms.  Lewis  to 
respond  through  her  attorneys. 

If  you  have  no  further  questions  of  these  witnesses,  first  of  all, 
let  me  thank  the  witnesses  for  coming  in.  I  know  it's  not  always 
easy  to  have — it's  impossible  to  have  total  recall. 

It's  not  always  easy  to  keep  matters  compartmentalized  as  you 
go  and  have  active  schedules,  even  with  a  particular  issue,  given 
so  many  things  that  come  into  play,  and  then  to  have  the  kind  of 
recall  that  we  seem  to  be  asking  for  might  appear  to  be  somewhat 
unreasonable,  but  I  want  to  thank  all  of  you.  I  think  your  testi- 
mony was  as  straightforward  as  I've  ever  seen,  which  is  commend- 
able, and  very  few  of  you  had  the  kind  of  memory  loss  that  many 
of  our  witnesses  truthfully  come  in  here  and  put  forward,  which 
has  been,  in  some  cases,  just  really  absolutely  shocking  and  not 
credible. 

I  want  to  say  to  the  contrary,  I  think  you  exemplify  the  highest 
traditions  of  the  office  that  you  represent  and  you've  done  a  very 
excellent  job.  I  don't  know  if  Senator  Sarbanes  has  anything  to  say 
to  the  panel. 

Senator  Sarbanes.  Only  to  thank  the  panel  for  their  testimony, 
both  here  and  in  the  course  of  the  extensive  depositions  that  were 
given. 

The  Chairman.  The  remarks  I'm  going  to  make  now  do  not  have 
anything  to  do  with  the  panel,  so  I  would  say  that  if  you  want  to 
leave,  we  thank  you  for  your  cooperation  today,  and  as  Senator 
Sarbanes  has  indicated,  in  the  future. 

Mr.  Keeney.  Senator,  may  I  just  thank  you  for  your  kind  re- 
marks and  also  thank  Senator  Sarbanes  on  behalf  of  all  my  col- 
leagues. 

The  Chairman.  Thank  you,  Mr.  Keeney. 

Mr.  Gangloff,  are  you  a  little  better  now? 

Mr.  Gangloff.  Much.  Thank  you.  I  have  the  right  distance  now. 

The  Chairman.  Mr.  Carver  and  Mr.  McDowell. 

As  it  relates  to  the  issue  of  privilege — and  we  have  heard  a  lot 
about  it  and  our  Counsels  did  speak  to  the  White  House  and  to 
their  attorney.  They  are  continuing  to  maintain  that.  It  is  my  rec- 
ommendation that  we  reach  out  to  Mr.  Kennedy  once  again 
through  his  attorney  to  ask  him  if  he's  going  to  continue,  because 
we  have  issued  a  subpoena,  but  it's  broad  and  within  the  rules  that 
we  have  adopted  or  the  agreement  that  we  have  adopted,  that  does 
not  bind,  on  some  of  these  issues,  the  Minority  to  accepting  a  view 
that — on  the  issue  of  privilege.  We  have  already  decided  that  we 
would  review  that  if  that  issue  was  raised.  It  has  been  formally 
raised. 
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So  my  suggestion  is  that  Counsels  reach  out  once  again — I  don't 
think  it's  going  to  change  anything — ^but  reach  out  to  Mr.  Ken- 
nedys counsel  for  the  purposes  of  asking  for  the  production  of  min- 
utes that  he  may  have  in  his  possession  or  control  that  he  took  as 
it  relates  to  the  November  5,  1993  meeting  attended  by  Mr.  Ken- 
nedy at  the  office  of  Williams  &  Connolly. 

If  he  persists  through  his  attorney  in  declining  to  produce  that, 
claiming  privilege,  then  it  would  be  my  intent  that  we  convene  to- 
morrow at  11  a.m.,  inasmuch  as  we  have  postponed  our  other  wit- 
nesses that  were  scheduled  for  11  a.m.  over  until  Monday  to  accom- 
modate them,  for  the  purposes  of  voting  out  a  specific  request.  And 
that  subpoena  has  been  provided. 

If  Counsels  have  any  suggestion  between  now  and  tomorrow  at 
11  a.m.  requiring  more  specificity  or  whatever,  we  certainly  will  en- 
tertain that.  I  would  hope  the  Counsels  would  work  that  out,  but 
failing  that,  it  would  be  the  Chairman's  intent  to  move  forward  and 
ask  for  a  vote  of  the  Committee  with  specificity  for  the  production 
of  these  documents,  subpoena  and  the  production  of  the  documents 
as  described  in  the  attachment  A,  which  is  to:  "Produce  any  and 
all  documents  including  but  not  limited  to  notes,  transcripts, 
memorandum  or  recordings  reflecting,  referring  or  relating  to  the 
November  5,  1993  meeting,  between  and  attended  by  William  Ken- 
nedy at  the  offices  of  Williams  &  Connolly." 

So  that  is  my  intent.  Maybe  we  will  be  surprised.  Maybe  they 
will  agree  to  the  production,  but  if  they  don't  agree  to  the  produc- 
tion under  limited  circumstances,  or  agree  to  produce  certain  parts 
of  it,  I  will  leave  that  to  Counsel  to  ascertain  whether  or  not  they 
changed  their  opinion.  If  they  do  not,  tomorrow  we  will  meet  at  11 
a.m.  for  the  purposes  of  the  Committee  to  consider  whether  or  not 
the  subpoena  which  I  have  mentioned  shall  be  issued  to  Mr.  Ken- 
nedy. If  not,  we  stand  in  recess 

Senator  Sarbanes.  Mr.  Chairman,  I  want  to  speak  on  this. 

The  Chairman.  Senator  Sarbanes. 

Senator  Sarbanes.  I  don't  really  think  we  will  need  a  meeting 
of  the  Committee,  but  I  think  the  suggestion  that  Counsel  talk 
with  Kennedy's  counsel  is  a  good  one.  It  is  my  understanding — and 
I  want  to  be  clear  here — that  there  is  such  a  thing  as  an  attorney- 
client  privilege,  which  can  properly  be  asserted;  is  that  correct? 

The  Chairman.  Certainly,  under  the  law  there  is  at  absolutely 
established  times,  et  cetera,  where  that  can  and  should  be  recog- 
nized. 

Senator  Sarbanes.  And  while  I  understand  that  in  a  political 
sense,  people  might  attack  the  President  for  asserting  the  attorney- 
client  privilege,  he  would  be  entirely  within  his  legal  rights  to  do 
so;  would  that  be  correct? 

The  Chairman.  I  believe  so,  certainly. 

Senator  Sarbanes.  So  I  take  it  the  issue  before  us  is  what  does 
the  attorney-client  privilege  cover?  Is  that  the  question?  I  mean, 
there's  no  assertion  that  there's  not  an  attorney-client  privilege 
available.  The  question  is  what  does  it  cover;  is  that  correct? 

The  Chairman.  Yes,  and  whether  or  not  Mr.  Kennedy  in  his  posi- 
tion as  Counsel  in  the  White  House  attending  a  meeting  outside, 
whether  or  not  he  can  assert  that  privilege.  Who  did  he  represent? 

Senator  Sarbanes.  I  understand  that. 
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The  Chairman.  We  raised  that  with  Mr.  Kennedy,  and  he  said 
he's  under  instruction,  so  it  would  be  my  suggestion  that  we  reach 
out  once  again  through  attorneys  because  we  have  from  time  to 
time  run  into  what  would  appear  to  be  insoluble,  and  we  have 
come  back  with  very  real  progress  as  it  relates  to  our  attorneys 
speaking  to  their  counsel,  but  I  think  they  have  to  understand  if 
he  continues  to  assert  it,  it  would  be  the  recommendation  of  the 
Chair  that  we  indicate — ^that  we  send  out  a  subpoena  with  greater 
specificity  specifying  exactly  what  we  believe  should  be  produced. 

Again,  I  keep  it  open.  If  there  are  any  modifications  that  would 
improve  upon  the  identification  of  the  subpoena,  that's  fine.  And  if 
we  can't  come  to  an  agreement,  it  would  be  my  intent  that  we  go 
forward  with  the  issuance  of  that  subpoena. 

Senator  Sarbanes.  Now,  the  subpoena  itself,  I  take  it,  if  a  party 
deems  that  the  subpoena  is  requesting  material  that's  covered  by 
the  attorney-client  privilege,  the  party  would  then  assert  that  privi- 
lege and  not  respond  to  the  subpoena;  is  that  correct? 

The  Chairman.  That's  correct. 

Senator  Sarbanes.  So  the  issuance  of  the  subpoena  does  not  de- 
termine the  question  of  whether  an  attorney-client  privilege  exists. 

The  Chairman.  That's  correct. 

Senator  Sarbanes.  The  party  receiving  the  subpoena  would  be 
able  in  response  to  the  subpoena  to  assert  an  attorney-client  privi- 
lege. Whether  he's  entitled  to  it  or  not  would  be  an  open  question. 
People  may  differ  and  there's  been  some  difference  here  I  guess 
over  the  extent  of  the  attorney-client — and  I  gather  from  the  con- 
versation our  attorneys  had  with  White  House  Counse.,  there  are 
differences  that  exist  among  different  people  about  the  attorney-cli- 
ent privilege;  is  that  correct? 

The  Chairman.  That's  correct. 

Senator  Sarbanes.  If  Mr.  Kennedy  receives  a  subpoena,  he  could 
assert  whatever  legal  theory  he's  operating  under  for  an  attorney- 
client  privilege 

The  Chairman.  Sure. 

Senator  Sarbanes.  — with  respect  to  the  material. 

The  Chairman.  Sure,  absolutely. 

Senator  Sarbanes.  The  suggestion  that  Counsel  meet  and  dis- 
cuss it  with  them  and  see  if  the  matter  can  be  worked  out,  I  don't 
know  if  we  need  a  meeting  tomorrow.  If  the  subpoena  has  to  be  is- 
sued, Mr.  Kennedy  would  then  be  able  to  carry  the  attorney-client 
privilege  issue  into  another  forum  other  than  this  one,  I  take  it;  is 
that  correct? 

Mr.  Chertoff.  I  think  it  comes  back  here  because  I  think  under 
the  Resolution,  the  Committee  would  have  to  make  a  determina- 
tion whether  they  accepted  the  assertion  in  this  instance  and  if  the 
Committee  did  not  accept  it,  they  would  have  to  order  the  produc- 
tion and  then  that  would  ripen  the  issue  for  ultimately  a  resolution 
of  that. 

Mr.  Ben-Veniste.  But  clearly  what's  indicated  here,  it  is  quite 
a  complicated  question.  It  is  one  that  is  not  a  very  settled  area  of 
the  law  and  obviously  which  there  should  be  further  research  on 
and  briefing 

The  Chairman.  That's  why  we  are  going  to  stand  in  recess  until 
11  a.m.  tomorrow.  I  am  going  to  ask  again  the  Counsels,  who  have 
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done  heretofore  yeoman's  work  and  have  produced  incredible  re- 
sults at  times,  very  unexpectedly,  I  might  say,  working  together 
might  be  able  to  get  it  resolved  without  us  moving  forward.  So  we 
stand  in  recess  until  11  a.m.  tomorrow. 
[Whereupon,  at  12:15  p.m.,  the  hearing  was  concluded.] 
[Biographical  sketch  and  appendix  supplied  for  the  record  fol- 
lows:] 
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BIOGRAPHICAL  SKETCH  OF  GEORGE  ALLEN  CARVER,  JR, 

I  joined  the  U.S.  Army  in  January  1959,  and  earned  a  competitive  appointment 
to  the  United  States  MiUtary  Academy,  West  Point  in  1960.  Upon  graduating  from 
West  Point  in  June  1964,  I  was  commissioned  as  a  second  lieutenant  in  the  U.S. 
Army  Infantry.  In  August  1989,  I  resigned  from  the  Army  as  a  captain  and  entered 
the  University  of  Virginia  School  of  Law.  My  various  Army  assignments  included 
a  tour  of  duty  in  the  Dominican  Republic  in  1965-1966  with  the  82d  Airborne  Divi- 
sion, and  service  in  Vietnam  in  1967-1968.  Included  among  my  mihtary  awards  and 
decorations  are  the  SUver  Star,  the  Vietnamese  Gallantry  Cross  with  Silver  Star, 
and  the  Purple  Heart. 

Upon  graduating  from  law  school  in  1972,  I  joined  the  General  Crimes  Section 
of  the  Criminal  Division,  U.S.  Department  of  Justice,  as  a  trial  attorney.  In  March 
1976,  I  became  one  of  the  charter  members  of  the  ne  svly  estabUshed  Public  Integrity 
Section  of  the  Division  as  a  trial  attorney,  and  in  May  1982,  was  named  l3irector 
of  the  Conflicts  of  Interest  Crimes  Branch  of  the  Section. 

I  left  the  Public  Integrity  Section  in  March  1988,  to  become  a  Deputy  Chief  in 
the  Fraud  Section  of  the  Division.  In  May  1991,  I  became  the  Principal  Deoutv 
Chief 

In  October  1995,  I  joined  the  Asset  Forfeiture  and  Money  Laundering  Section  of 
the  Division  as  Senior  Counsel  to  the  Chief  of  the  Section. 

I  have  handled  a  number  of  significant  cases  for  the  Department.  Included  among 
them  are  the  convictions  of  the  following  former  Federal  officials:  A  former  Director 
of  Central  Intelligence  for  withholding  information  from  Congress;  a  former  Director 
of  the  Bureau  of  Engraving  and  Printing  for  conflict  of  interest;  a  former  Assistant 
Administrator  of  the  Environmental  Protection  Agency  for  perjury  before  two  com- 
mittees of  Congress  and  obstructing  proceedings  of  a  third  committee;  a  former  Sen- 
ior Assistant  Postmaster  General,  U.S.  Postal  Service  for  false  financial  interest  dis- 
closure forms  required  by  the  Ethics  in  Government  Act;  a  former  Acting  U.S.  Mar- 
shal for  false  statements;  a  former  Supervisory  Special  Agent  of  the  FBI  for  false 
statements  and  declarations  before  a  Federal  Grand  Jury;  and  a  former  Chief  of 
Staff"  of  the  U.S.  Department  of  Health  and  Hvunan  Services  for  conflict  of  interest. 

The  following  list  provides  a  nimiber  of  examples  of  my  responsibilities  when  I 
was  the  Principal  Deputy  Chief  of  the  Fraud  Section: 

•  Directly  supervising  the  development  of  the  prosecution  resulting  in  the  convic- 
tion in  Washington,  D.C.  of  a  group  of  entities  known  as  Bank  of  Credit  and  Com- 
merce International  ("BCCI")  and  the  largest  criminal  forfeiture  ever  in  the  Unit- 
ed States; 

•  Overseeing  Fraud  Section  prosecutions  in  Atlanta,  Georgia  and  Los  Angeles,  Cali- 
fornia, respectively,  resulting  in  the  convictions  of  a  senior  executive  of  the  Na- 
tional Bank  of  Georgia,  a  failed  bank  in  which  BCCI  had  acquired  an  interest, 
and  several  individuals  doing  business  with  Independence  Bank  of  Encino,  Cali- 
fornia, another  failed  bank  in  which  BCCI  had  an  interest; 

•  Overseeing,  at  the  headquarters  level,  operations  of  two  major  financial  institu- 
tion fi-aud  ("FIF")  task  forces,  the  Dallas  Bank  Fraud  Task  Force  and  the  New 
England  Bank  Fraud  Task  Force — my  oversight  responsibiUties  included,  for  ex- 
ample, supervising  the  task  force  directors,  conducting  on-site  inspections  of  task 
force  operations,  reviewing  and  approving  proposed  indictments,  and  providing 
guidance  and  direction  for  various  investigations; 

•  Supervising  the  deputy  chief  responsible  for  Fraud  Section  FIF  investigations  and 
prosecutions  not  assigned  to  one  of  the  task  forces; 

•  Chairing  meetings  of  the  Interagency  Bank  Fraud  Working  Group,  a  national 
level  group  composed  of  representatives  of  Federal  law  enforcement  agencies  and 
Federal  financial  institution  regulatory  agencies;  and 

•  Participating  in  the  development  and  coordination  of  FIF  training  programs  and 
materials  for  Federal  prosecutors  and  Federal  investigators. 


1066 


A.0008H5 


1067 


Memorandum 


r<3/l/93 


7     SSA   SrSVEN    D.     IRONS 


/ 


THC^as  w.  Mmsusau; 

!         BTAi. 

I'OO:      LITT1-*  9.CCX 


Cn  9/24/93,  a  maACing  wax  held  Co  discus*  ca;cian«d 
matter,  ac|  th€  Cniced  States  Attorr.ey's  Office  (USAC)  ,  Eastern 
District  of  Ar3ca::jas  (EDAR)  .   Present  frcsi  tha  aSAO  were.'  Onitad 
Statea\Attcrr.ay  (USA)  PAULA  CASSY,  Asaistant  United  Stat^ea  / 
Attcr-ey  (AUSA)  MICHA£L  JCKHSCN,  Chief  of  the  Cri:=ir.al  Section, 
ar-d  a::sa  FIETCSER  JACXSCN.   Preaenc  from  tha  Bureau  were  ASAC 
WrtirrxZAD,  'SA  SilGN,  FA  HAU.,  and  writar.  / 


V 


\ 


rhey aeeting  waa  held  to  accctnFliah  two  chjectivea.   The 
USA  wanted ^o^eteraine  if  she  would  have  to  repcfae  herself  free 
the  inaster  <ii«  "ra  har  cloaa  friendship  with,,.?TM  GtTf  TUaa:3.>^ SSTK 
W/'wlJD,  and  STTSSiN  SMITH.   The  Bureau  wantaS  to  voioe  its    I 
objection  to  t2«/mar^ar  in  which  AUSA  JACXiiCN  wa*  limiting  its 
investigative  afforta,  conducting  invaacigation  cn  hia  own,  and 
to  press  for  all  docunanta  of  Madison  Guaranty  Savings  and  Lean 
OfCSL]  to  b«  cbcained  froo  the  Resolution  Trust  Corporation 
(RTC} . 

Aftar  hearing  tha  estimation  of  both  writer  and  AUSA 
JACXSCN*  on  the  involvement  of  TUCXSR,  WAR3,  and  SMITH,  USA  CAScY 
advised  the   would  have  to  racuse  herself  and  only  had  to  decide 
the  best  titne  ts  do  so.   She  referenced  claa.Ria  oiada  by  subject 
CAVIO  KALZ  in  aedia  cutlets  that  aha  was  baing  unfair  due  to  her 
political  or  other  affiliations.   While  she  resented \thoaa 
accusations  and  raalizad  recusing  harsalf  might  b«  oiiainterpreted 
by  som«  as  giving  merit  to  HAL2's  accusations,  CASZYl  f clc  she 
must  not  'haar  any  details  concerning  the  above  indi^duala. 
Kcwever.  sKir  ua»  uu  imumJiata  ueed  La  publicly  ad'^Csa  of^  har 
racusal  and  preferred  to  wait  until  a  ncra  opportune  tim«  from  a 
public  I relaticsa  standpoint.   AOSA  JOHNSON  alao  discua8ed\the 
possibility  th«  DepartoMnt  of  Juatica  would  take  all  or  part  of 

tha     Caaa     .^..*     f-^     rH^     m«nr'r-~     o«     q-^T^»     ^^^  ^.^j.^t'^J     '-y    UfiTf  ) 


SDI/sdi 
(2)  i-^ 


rai-QQQQi5*5 
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ic 


Writer  recouxWr«tf'^«t  «jcp«rr«nc*r^wich  the  R7C  which 
l«*d  him  CO  flAC*  YMzy   little  tru«t  in  ica  *b4^icy  and 
motivation.  •«ipec^lly  in  captioned  matter.   He^lao  pressed  lor 
•uppcrt  for  obeainlng  all  MCSL  documenta,  begmni^ic  with  the 
microfilm  and^mleroficha.   Cue  to  the  proeiiae  RTC  m^e  to  kUSX 
JACXSON  CO  provide  lc«  >1G§L-ge£erTal-hy,.9/30/93 ,  the  ^;SAO  felt 
waa  deairahle  co  walt.'vntil  ac  leaat  chen~>o.^cidc  whether  to 
lore*  the/issue  o£.,^ompliuice  of  a  gr&nd  juryruJspoena  icpr  the 
tila/flcjie.   Th«/^dvm=tagea  of  having  all  of  '  ne  recorda\wae 
reviewed' with  che  USAO,  and  the  preeenc  prrb*  erne  be^'lng  cauaed  by 
ACSA  JACXSON' ^mi ting  what  waa  taXen  in  the  aearch  warrant\  at 
KALZ's  ,buain«S3  w«r«  noted  aa  an  example  of  a  disadvaj7tage\   The 
poor  Job  AUSA  JACXSON  waa  doing  of  drafting  aubpoenaa  and  )ceepinc 
a  record  of  hia  ova   iirvectigative  afforta  waa  alao  mentioned,  as~ 
veil  at  his  failure  to  keep  the  caae  agent  adequately  inforsted  of 
the  resultis  of  ChAt  inveatigation. 


I    (After  those  items  had  been  covered,  USA  CAStY  excuaei 
herself  to  allow  SA  RSIGN,  FA  HALL,  and  AUSA  JACXSCN  brief  hir.  en 
the  specifics  of  the  HCSL  matter  and  passible  invalvement  of 
rOCXZa,',  ward,  and  SMITH.   ASAC  WKITSHZAD  and  writer  also/ excused 
themselves \ from  the  meeting. 


rBi-oooois*6 


:rM6,  5)5 
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D:::nc:  of  Ariuins:: 


Ms.    L.    Jean  Levi£ 
Crininal  Investigator 
Resolution  Trust  Corporation 
4900  Main/  Street,  Suite  200 
Kansas   Ci^y,  -MO   64112 

•«^      /7236  Madison  Guaranty   Savings   and  Loan 
Criminal  Referral  Number  C0004 

Dear  Ms 

I  aoQ  writing  at  the  request  of  the  Office  of  Legal/ Covinsel 
Executive  bffice  for  U.S.  Attorneys  of  the  U.S.  Depaxtmeint  of 
Justice  to  letXyon  know  the  status  of  this  referral. 

\  V  ^        . 

As  you  icnov,  this  referral  was  reviewed  by^  the  Criminal 
Division  of  the  u^S.  Depjurtment  of  Justice  atthe  request  s^  the 
previous  Unite^  States  Attorney  for  the  -Astern  District  of 
Arkansas.  The  matteir  was  concluded  before  I  beyaii  woifkinq  in  this 
office,  and  I  was  miaware  that  you  had  not  been  told  until  I  was 
contacted  by  the  Office  of  Legal  Counsel.  After  receiving  the  call 
from  Legal  Counsel  I  reviewed  the  referral,  and  I  concur  with  the 
opinion  of  the  Department  attorneys  that  there  is  insufficient 
information  in  the  referral  to  sustain  many  of  the  allegations  made 
by  the  investigators  or  to  warrant  the  initiation  of  a  criminal 
investigation . 


:i:im; 


Although  I  am  declining  to  take  further  substan 
this  referaral,    my  decision  does  not  foreclose  future 
about  the  matters  covered  by  the  referral  or  related  m 
event   thati  *my   office   and   the   FBI    are   given   access   t 
informatidn  Vindicating  that  prosecutable  cases  can 


>ve  action  on 

prosecutions 

ers  in  the 

ecords    or 

e. 


Sincerely, 


^^,//  ,^    f\         \     ft/\fi    -- 


PAULA  J.    CASEY 

United  States  Attorney 


DebraL-Westbrook 

Office  of   Legal  Counsel 
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Da-ce:      Friday,   Auqusc  13,    1993       8:21  an 
rroB:       CRM02  (CAXtTER) 
Suijject:      Assoc  AG's  Meeting  at  the  STC 

Larry  — 

Prom  a  sketcy  report  of  the  Associate  AG's'  neeting  with  RTC 
Professional  Liability  Section  staff  a  few  days  ago,  it  appears 
that  he  got  to  Xnou  scoe  of  those  folks  when  he  was  retained  ac 
fee  counsal.   This  led  to  the  inforwal  meeting. 

in  response  to  an  inquiry  from  RTC  staff,  he  announced  that  a 
Special  Counsal  has  ba«n  salacted,  but  the  neeeeaary  FBI 
bacJcground  investigation  has  not  been  conplated.  He  told  the 
RTC  staff,  who  had  urged  that  a  Special  Counsel  be  appointed, 
that  the  Special  Counsel  could  be  publicly  naned  in  September. 
(Is  Garry  Stern  the  selectee?  If  not,  who  has  been  selected?) 

The  Assoc  AG  mentioned  that  the  President  wants  all  judge  slots 
filled  within  a  year.  He  also  mentioned  that  if  the  RTC  should 
receiva  demands  £or  doeuaant  production  fron  a  U.S.  Attorney's 
office  which  the  RTC  believes  is  unreasonable,  the  RTC  should 
feel  free  to  let  him  Xnow.  (iij  response  to  this  invitation,  one 
of  the  RTC  senior  staffers  told  the  Assoc  AG  that  the  RTC 
believes  that  it  has  an  excellent  relationship  with  the  DOJ. 
The  RTC  staffer  connented  that  only  one  U.S.  Attorney  (the  U.S. 
Attorney  in  Denver)  had  been  difficult  to  deal  with,  but  ha  has 
left  the  USAO. 

The  Assoc  AG  emphasized  that  the  DOJ  is  interested  in  wcsrking 
harmoniously  and  productively  with  the  RTC. 


A&023G5 


E^VESTIGATION  OF  WHITEWATER 

DEVELOPMENT  CORPORATION 

AND  RELATED  MATTERS 


EXECUTIVE  SESSION 


THURSDAY,  DECEMBER  7,  1995 

U.S.  Senate, 
Committee  on  Banking,  Housing,  and  Urban  Affairs, 

Special  Committee  to  Investigate  Whitewater 
Development  Corporation  and  Related  Matters, 

Washington,  DC. 

The  Committee  met  at  11:05  a.m.,  in  room  216  of  the  Hart  Sen- 
ate Office  Building,  Senator  Alfonse  M.  D'Amato  (Chairman  of  the 
Committee)  presiding. 

OPENING  STATEMENT  OF  CHAIRMAN  ALFONSE  M.  D'AMATO 

The  Chairman.  Today,  it  was  our  intent  to  review  a  request  for 
subpoenas  that  would  be  issued.  It  was  the  intent  of  the  Chairman, 
as  it  relates  to  Mr.  Kennedy  and  others,  to  take  up  the  issue  of 
subpoenas  and  what  the  Committee  had  a  right  to  expect  from 
those  witnesses. 

I  will  not  attempt  to  recount  Mr.  Kennedy's  responses.  They  are 
in  the  record  to  our  request  for  information  and  particularly  for  the 
Committee's  request  for  his  diary  as  it  relates  to  the  November  5th 
meeting  that  Mr.  Kennedy  attended  with  others  at  the  law  offices 
of  Mr.  Kendall.  I  think  it's  Williams  &  Connolly? 

Mr.  GiUFFRA.  That's  correct. 

The  Chairman.  Last  evening,  at  10:40  p.m.  or  thereabouts,  a  let- 
ter, which  we  will  make  available,  was  sent  to  me  and  to  Senator 
Sarbanes  as  Chairman  and  Ranking  Member. 

Let  me  read  it.  It's  a  very  short  letter. 

Dear  Senator  D'Amato  and  Senator  Sarbanes, 

I  believe  that  we  have  devised  a  framework  for  the  Special  Committee's  question- 
ing of  White  House  witnesses  which  will  afford  the  Committee  the  right  to  acquire 
the  information  it  seeks  without  invading  or  waiving  privileged  communications. 
Jane  Sherburne  and  I  respectfully  request  an  opportunity  to  discuss  our  proposal 
with  you  prior  to  the  Committee's  schedule  meeting.  If  10  a.m.  would  be  a  conven- 
ient time,  we  would  be  prepared  to  meet  with  you  in  a  place  you  designate  or  we 
would  seek  another  convenient  time  for  both  of  us. 

Sincerely, 

David  E.  Kendall 

Copies  were  sent  to  Mr.  Chertoff  and  Mr.  Ben-Veniste. 
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We  have  had  that  meeting  this  morning  at  10  a.m.,  Senator  Sar- 
banes,  myself,  Mr.  Kendall,  Ms.  Sherburne,  and  we  are,  at  the 
present  time,  entertaining  and  reviewing  the  proposals  that  are 
being  put  forth  by  Mr.  Kendall  with  our  Counsel,  to  ascertain 
whether  or  not  this  will  satisfy  the  Committee's  desire  to  ascertain 
the  information  that  we  believe  is  necessary  to  go  forward. 

So,  in  fairness  to  all  concerned,  to  this  Committee,  to  the  legal 
requirements  that  we  want  to  be  responsive  to  as  it  relates  to  the 
issues  of  privilege,  and  as  it  relates  to  our  necessity  of  gathering 
information,  particularly  that  which  is  not  protected,  we  are  explor- 
ing the  possibility  of  resolving  this.  Those  meetings  are  taking 
place  as  we  speak. 

In  addition,  we  will  be  asking  for  advice  from  Senate  Legal  Coun- 
sel. We  have  already  put  forth  certain  things  to  the  Senate  Legal 
Counsel,  and  we're  going  to  review  that. 

Are  there  any  other  statements? 

Senator  Sarbanes,  would  you  like  to  make  a  comment  with  re- 
spect to  that?  I  think  that's  a  fair  summary  of  where  we're  at. 

OPENING  COMMENTS  OF  SENATOR  PAUL  S.  SARBANES 

Senator  Sarbanes.  I  really  have  nothing  to  add  to  what  you  have 
said,  Mr.  Chairman.  We  did  have  this  meeting,  as  you  indicated, 
in  response  to  the  letter.  Discussions  are  now  underway  and  hope- 
fully we'll  have  a  satisfactory  resolution  of  the  matter. 

The  Chairman.  Do  any  of  the  other  Committee  Members  wish  to 
make  any  statements? 

[No  response.] 

We  are  reviewing  this  in  an  attempt  to  see  if  we  can't  come  up 
with  a  satisfactory  methodology  of  getting  that  information  which 
the  Committee  feels  it's  entitled  to,  yet  recognizing  where  the  issue 
of  privilege  may  or  may  not  be  asserted. 

So  that  is  taking  place. 

We  will  stand  in  recess  until  the  call  of  the  Chair.  I  don't  know 
whether  we  will  come  back  later  this  afternoon  or  tomorrow.  If  we 
resolve  this  matter,  there  will  be  no  necessity  to  come  back  this 
week.  If  we  don't,  we  may  have  the  issue  of  having  to  vote  out  sub- 
poenas. At  that  point  in  time,  I  would  ask  for  the  Committee  to 
come  back. 

In  the  meantime,  we  will  be  seeking  advice  and  counsel  from  the 
Senate  Legal  Counsel  as  it  relates  to  the  issue  of  subpoenas,  et 
cetera,  and  methodology  for  dealing  with  questions  that  may  arise 
as  to  their  appropriateness. 

If  there  are  no  further  comments  to  be  made  by  any  of  the  Mem- 
bers, we  stand  in  recess  until  the  call  of  the  Chair. 

[Whereupon,  at  11:10  a.m.,  Thursday,  December  7,  1995,  the 
hearing  was  recessed  subject  to  the  call  of  the  Chair.] 
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THURSDAY,  DECEMBER  14,  1995 

U.S.  Senate, 
Committee  on  Banking,  Housing,  and  Urban  Affairs, 

Special  Committee  to  Investigate  Whitewater 
Development  Corporation  and  Related  Matters, 

Washington,  DC. 

The  Committee  met  at  11:11  a.m.,  in  room  216  of  the  Hart  Sen- 
ate Office  Building,  Senator  Alfonse  M.  D'Amato  (Chairman  of  the 
Committee)  presiding. 

OPENING  COMMENTS  OF  CHAIRMAN  ALFONSE  M.  D'AMATO 

The  Chairman.  The  Committee  will  come  to  order. 

I  am  going  to  request  a  10-minute  recess,  and  I  will  tell  you  why. 
I  will  say  this  to  you,  I  have  come  not  to  be  surprised,  but  this  is, 
I  think,  highly  irregular. 

At  10:51  a.m.,  apparently,  a  fax  was  sent  to  Mr.  Chertoff  from 
the  White  House.  At  10:51  a.m.,  purportedly,  it  was  delivered  to  me 
by  someone  from  the  White  House,  handed  to  me  literally  3  min- 
utes ago  at  11:10  a.m.,  in  which  they  set  forth  another  proposal  to 
deal  with  this,  and  it  is  signed  by  Jane  Sherburne,  carbon  copies 
to  Mr.  Ben-Veniste.  I  am  going  to  ask  to  meet  with  Counsel  to  see 
if  this  is  really  anything  new,  or  if  it  is  the  basis  that  we  are  pre- 
pared to  reject,  but  I  will  review  it  and  we  will  start  the  hearing 
in  10  minutes. 

I  will  say  this  to  you,  I  do  not  believe  this  is  proper.  This  does 
not  in  my  opinion  evidence  good  faith,  to  send  it  at — even  send  it, 
not  even  tell  us  that  they  had  something,  did  not  discuss  anything 
I  don't  believe.  Did  they,  Mr.  Chertoff? 

Mr.  Chertoff.  Mr.  Chairman,  we  had  discussed  this  at  5  p.m. 
yesterday  evening,  and  this  is  the  first  communication  we  received 
back  after  that  discussion  concluded  with  no  resolution. 

The  Chairman.  This  draws  me  to  begin  to  believe  that  more  and 
more  what  some  people  are  attempting  to  do  is  just  to  delay,  delay, 
£ind  they  are  not  dealing  with  us  in  what  I  would  think  is  a  fair 
way.  If  you  really  were  interested  in  something,  then  it  would  seem 
to  me  you  don't  wait  from  5  p.m.  until  just  literally  minutes  before 
and  then  fax  over  a  proposal. 
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However,  suspecting  that  this  is  really  disingenuous,  in  the  man- 
ner certainly  in  which  it  was  communicated  to  us,  I  will  ask  that 
we  take  a  10-minute  recess  and  the  Majority  will  review  this  and 
the  Minority  can  review  it  and  if  there's  any  change  in  our  posi- 
tions, we  will  advise.  If  that  means  that  we  have  to  go  forward, 
why,  we  will  reconvene  and  go  forward  and  we  can  all  state  our 
positions. 

Senator  Sarbanes.  Mr.  Chairman. 

The  Chairman.  Yes. 

Senator  SARBANES.  Can  I  be  recognized? 

The  Chairman.  Certainly,  Senator  Sarbanes. 

OPENING  COMMENTS  OF  SENATOR  PAUL  S.  SARBANES 

Senator  Sarbanes.  Mr.  Chairman,  if  this  letter  is  going  to  be 
characterized  as  a  delay,  I  want  to  put  in  the  record  at  this  point 
the  letter  sent  yesterday  by  Ms.  Sherburne  with  respect  to  the 
other  four  subpoenas  that  were  ostensibly  going  to  be  issued  this 
morning. 

Now,  we  will  recall  at  yesterdays  hearing,  we  put  up  on  the  ma- 
chine and  then  there  was  asserted  that  we  weren't  getting  access 
to  this  material  and  therefore  further  subpoenas  were  going  to  be 
considered  this  morning  with  respect  to  those  matters. 

Ms.  Sherburne  has  written  a  letter  to  Mr.  Chertoff,  and  I  just 
want  to  quote  it: 
Dear  Mr.  Chertoff: 

Your  public  announcement  today  that  the  White  House  is  withholding  four  addi- 
tional documents  on  privilege  grounds  is  disingenuous. 

First,  we  have  never  asserted  privilege  in  connection  with  these  documents.  Rath- 
er, my  letter  to  you  of  November  2,  1995,  consistent  with  the  practice  we  have  fol- 
lowed since  the  creation  of  the  Special  Committee,  we  alerted  you  that  we  were 
"prepared  to  work  with  you  to  determine  whether  we  can  accommodate  the  Commit- 
tee's need  for  any  of  this  material." 

Second,  I  spoke  with  Bob  Giuffra  shortly  after  receiving  his  November  27,  1995, 
letter  requesting  these  documents  and  explained:  (1)  that  we  were  prepared  to  give 
you  the  January  5,  1994,  letter  from  James  Hamilton  to  President  Clinton;  (2)  that 
we  would  be  willing  to  permit  your  review  of  the  December  20,  1993,  New  York 
Times  article  reviewed  by  the  President;  and  (3)  that  we  had  learned  that  Joel 
Klein's  notes  were  prepared  after  the  subpoena's  cut-off  date,  so  they  were  unneces- 
sarily identified  to  you  as  responsive.  I  told  Mr.  Giuffra  that  I  would  have  to  get 
back  to  him  with  our  position  regarding  the  November  10,  1993,  draft  chronology 
prepared  by  David  Kendall. 

Third,  in  my  letter  to  you  dated  December  4,  1995,  I  suggested  that  we  meet  at 
your  convenience  to  review  these  matters.  For  whatever  reason,  you  chose  not  to 
respond. 

Issuing  subpoenas  for  these  materials  now  is  a  partisan  tactic  entirely  unwar- 
ranted in  view  of  our  history  of  successful  accommodation  when  such  matters  have 
arisen  in  the  past. 

Consistent  with  my  earlier  conversation  with  Mr.  Giuffra  and  in  accordance  with 
our  discussion  this  afternoon:  (1)  we  have  agreed  to  provide  the  Hamilton  letter  to 
the  Committee,  and  (2)  you  will  work  with  us  to  schedule  a  time  for  you  to  review 
the  New  York  Times  article  with  the  President's  handwriting.  We  agreed  that  Joel 
Klein's  notes  are  nonresponsive.  We  are  not  providing  Mr.  Kendall's  chronology  as 
it  constitutes  his  work  product.  If  the  Committee  believes  it  has  a  need  for  this  ma- 
terial, we  encourage  you  to  consult  with  Mr.  Kendall. 

Finally,  we  remain  prepared  to  consider  meaningful  proposals  to  resolve  the  Com- 
mittee's interest  in  the  November  5,  1993,  meeting.  We  continue  to  believe  that  the 
proposal  set  forth  on  pages  38-39  of  Mr.  Kendall's  submission,  which  you  rejected 
in  our  discussions  this  afternoon,  should  be  entirely  sufficient  to  resolve  the  Com- 
mittee's need  for  this  information. 
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Mr.  Chairman,  with  all  due  respect,  it  seems  to  me  there  is  an 
effort  here  to  provoke  a  confrontation.  These  matters  were  thrown 
up  on  the  machine  yesterday.  There  was  a  big  assertion  that  we 
had  to  issue  further  subpoenas.  It  was  asserted  then,  of  course,  off 
of  that  in  the  press  this  morning  that  these  items  are  being  with- 
held and  so  forth  and  so  on. 

Now  it  is  my  very  strongly  held  view  that  all  of  these  matters 
can  be  worked  out  without  a  confrontation,  including  the  basic 
matter  of  the  November  5th  meeting.  I  have  not  had  an  oppor- 
tunity to  review  Ms.  Sherburne's  letter.  Frankly,  I  think  it  ought 
to  take  more  review  than  10  minutes,  but  I  mean  there's  been  a 
consistent  rush  to  judgment  here.  There's  been  a  constant  assertion 
that  there's  not  a  valid  claim. 

I  was  very  interested  in  the  article  that  appeared  in  this  morn- 
ing's Washington  Post,  quoting  legal  experts.  Let  me  just  quote  to 
you 

The  Chairman.  Senator,  if  I  may. 

Senator  Sarbanes.  I'll  take  just  a  second.  I  think  it's  important 
that  these  be  on  the  record,  and  I  think  the  Member  has  put  them 
into  the  consideration. 

The  Chairman.  Sure.  I  want  to  respond  first  as  it  relates  to  the 
question  that  you  just  raised.  The  fact  of  the  matter  is  that  yester- 
day, Mr.  ChertofF  did  speak  to  Jane  Sherburne  and  indeed  three 
out  of  the  four  matters  were  agreed  to.  And  I  don't  know  if  you  are 
aware  of  that,  if  she  advised  you  of  that,  to  suggest  that  we  were 
going  to  go  ahead  and  push  for  subpoenas  in  this  case  is  just  not 
correct. 

Senator  Sarbanes.  No,  no.  You  said  yesterday  you  were  going  to 
go  for  subpoenas. 

The  Chairman.  Yes,  that's  correct. 

Senator  Sarbanes.  And  Ms.  Sherburne 

The  Chairman.  Thereafter,  not  before,  thereafter,  and  we  left  it 
open,  that  the  Counsels  would  continue  to  work,  and  I  said  specifi- 
cally that  we  were  going  to  consider  this  one  issue,  but  as  it  related 
to  the  others,  I  would  hope  that  we  could  continue  to  work  and 
they  did  come  to  an  agreement,  Mr.  ChertofF  and  the  White  House 
Counsel,  as  it  related  to  three  of  the  four  and  there  is  one  open 
area.  There  is  no  intent  of  the  Chair  to  go  forward,  as  long  as  in 
good  faith,  as  it  relates  to  that  situation,  we  continue  to  make 
progress.  I  hope  that  would  answer  that  one  question. 

Senator  Sarbanes.  Well,  it  does  not  answer  it,  Mr.  Chairman, 
because  it  was  raised  yesterday  with  a  clear  import  that  these  mat- 
ters had  been  denied,  and  Ms.  Sherburne  asserts  in  her  letter  to 
us,  and  I  quote: 

I  spoke  with  Bob  Giuffra  shortly  after  receiving  his  November  27,  1995,  letter  re- 
questing these  documents  and  explained:  one,  that  we  were  prepared  to  give  you 
the  January  5,  1994,  letter  from  James  Hamilton  to  President  Clinton;  two,  that  we 
would  be  willing  to  permit  your  review  of  the  December  20,  1993,  New  York  Times 
article  reviewed  by  the  President;  and  three,  that  we  had  learned  that  Joel  Klein's 
notes  were  prepared  after  the  subpoena's  cutoff  date  so  that  they  were  unnecessarily 
identified  to  you  as  responsive. 

I  told  Mr.  Giuffra  that  I  would  have  to  get  back  to  him  with  our  position  regard- 
ing the  November  10,  1993,  draft  chronology  prepared  by  David  Kendall. 
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Yet  yesterday  those  things  are  put  up  on  the  machine  and  it  was 
asserted,  well,  we  are  having  difficulty  obtaining  this  material  and, 
therefore,  we  are  going  to  issue  a  subpoena. 

Now,  you  are  telling  me,  well,  you  are  not  going  to  issue  the  sub- 
poena, but  this  subpoena  with  respect  to  these  matters  was  never 
raised  with  us.  It  was  sprung  here  yesterday  morning,  I  think  as 
an  added  weight  toward  the  confrontational  scenario,  and  I  think 
that  that's  not  doing  business  the  way  this  Committee  ought  to  be 
doing  its  business.  That's  the  statement,  very  simple  and  very  clear 
on  these  matters. 

I  don't  understand  in  light  of  these  representations  contained  in 
this  letter  why  this  issue  was  raised  yesterday  morning  and  those 
matters  were  thrown  up  on  the  machine. 

The  Chairman.  Well,  I  will  give  you  the  short  of  it.  The  fact  of 
the  matter  is  that  Ms.  Sherburne  did  not  come  to  an  agreement, 
and  indeed,  it  was  only  after  yesterda/s  announcement  that  we 
would  go  forward  and  consider  the  issuance  of  subpoenas  that  they 
came  to  an  agreement.  That's  the  fact. 

Senator  Sarbanes.  Well 

The  Chairman.  Second  and  more  importantly,  I  do  not  believe 
that  this  Committee  is  being  treated  fairly  when  we  get  a  proposal 
literally  9  minutes — the  fax  was  sent  at  10:51  this  morning  in  re- 
gard to  a  methodology  of  attempting  to  avoid  what  will  be  a  con- 
frontation. 

I  was  hoping  and  suggested  and  left  a  day  open  for  them  to  meet 
and  to  negotiate  in  good  faith.  If  their  last  contact  was  at  5  p.m. 
last  evening  and  then  we  get  this  in  the  morning,  it  seems  to  me, 
or  at  6  p.m.,  it  seems  to  me  that  that  is  not  the  kind  of  good  faith 
negotiation  that  we're  looking  forward  to.  However 

Senator  Sarbanes.  Let  me 

The  Chairman.  — if  we  are  going  to  characterize. 

Senator  Sarbanes.  You  are  the  one  who  is  characterizing  that  it 
is  not  a  good  faith  negotiation. 

The  Chairman.  I  think  my  friend  and  colleague  characterized  by 
way  of  Ms.  Sherburne's  letter,  which  inaccurately,  according  to 
staff,  represents  the  facts. 

The  facts  are  that  there  was  no  agreement  and  it  was  only  after 
the  Committee  said  well,  we'll  issue  subpoenas  that  we  have  this 
agreement.  This  agreement  could  have  been  reached  and  should 
have  been  reached  a  long  time  ago.  And  this  is  the  same  kind  of 
thing  that  we  get  here  today,  when  9  minutes  before  we  get  a  faxed 
proposal  to  us,  I  would  suggest  that's  not  dealing  with  the  Commit- 
tee the  way  it  should  be. 

Senator  Sarbanes.  Let  me  address  that  issue.  First,  let  me  put 
the  first  one  to  rest.  Ms.  Sherburne  asserts  that  in  the  conversation 
with  Giuffra,  she 

The  Chairman.  I  understand  her  assertion.  Senator,  and  let  me 
say  this  to  you.  You  have  read  the  letter  twice,  that's  fine.  Let's  not 
read  it  or  rehash  it  a  third  time. 

Senator  Sarbanes.  All  right.  But  I  want  to  underscore  that  as- 
sertion. 

The  Chairman.  That's  her  assertion,  not  Mr.  Giuffra's. 
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Senator  Sarbanes.  She  said  it  was  consistent  with  earlier  con- 
versations with  Mr.  Giuffra.  Let  me  turn  to  the  letter  we  have  re- 
ceived today,  just  the  point  of  whether  it's  a  good  faith  response. 

The  Chairman.  All  right. 

Senator  Sarbanes.  As  I  understand  it,  the  discussion  with  Coun- 
sel yesterday  was  held  from  about  5  p.m.  until  about  6:30  to  7  p.m. 
in  the  evening. 

The  Chairman.  From  5  to  6  p.m. 

Senator  Sarbanes.  All  right. 

The  Chairman.  Well,  I  don't  really  want  to  be  nitpicking  this. 

Senator  Sarbanes.  No,  be  nitpicking.  We  need  to  be  accurate 
here.  We  need  to  be  very  accurate,  because  assertions  are  being 
made  that  aren't  sustained  by  the  record,  and  if  the  conversation 
ended  at  6  p.m.,  I  think  that  ought  to  be  put  out  here  on  the 
record.  I  don't  want  to  assert  it  went  until  6:30  p.m.  if  it  didn't  go 
until  6:30  p.m. 

Second,  as  I  understand  it,  this  issue  was  discussed.  They  went 
back  and  then  tried  to  work  out  a  proposal.  I  assume  that  proposal 
couldn't  be  worked  out  immediately,  and  I  think  it's  reasonable  to 
assume  that  they  worked  on  it  late  into  the  night,  and  overnight, 
and  into  the  morning,  and  now  we  have  been  sent  this  letter. 

Your  reaction  to  that  is  that  this  is  an  unfair  tactic  to  send  this 
letter  to  us  shortly  before  the  hearing  begins.  For  all  I  know,  it  was 
the  best  they  could  do  in  terms  of  putting  together  their  proposal 
and  submitting  it  to  us. 

Obviously  yesterday,  they  discussed  a  certain  approach  which  I 
take  it  Mr.  Chertoff  rejected  or  found  unacceptable,  although  my 
own  view  is  it  was  a  forthcoming  proposal,  and  they  went  back  and 
tried  to  work  on  another  proposal.  Now,  you  have  proposed  to  re- 
cess for  10  minutes  to  consider  it. 

Now,  Mr.  Chairman,  we  have  prepared  a  brief,  and  I  ask  consent 
that  it  be  included  in  the  record,  on  whether  the  Committee  should 
vote  to  seek  enforcement  of  the  Kennedy  subpoena,  which  is  a  care- 
ful analysis,  I  think,  of  the  law  and  the  factors  involved  in  this 
matter.  This  is  a  serious  and  complicated  issue,  and  the  Committee 
ought  to  treat  it  as  such  before  it  moves  to  a  confrontation. 

I  was  interested  in  the  comments  in  the  paper  this  morning: 

New  York  University  law  professor  Stephen  Cillers,  an  expert  on  legal  ethics,  said 
he  initially  had  been  skeptical  of  the  President's  invocation  of  attorney-client  privi- 
lege but  changed  his  mind  after  reading  the  briefs. 

"The  oddity  here  is  that  CUnton  is  in  both  sets  of  clients,  in  one  way  with  his 
Presidential  hat  on  and  in  one  way  as  a  private  individual.  The  lawyers  who  rep- 
resent the  President  have  information  that  the  lawyer  who  represents  the  Clintons 
legitimately  needs  and  that's  the  common  interest,"  he  said.  "It's  true  that  Covem- 
ment  lawyers  cannot  handle  the  private  matters " 

The  Chairman.  Senator,  if  I  might. 

Senator  Sarbanes.  Let  me  just  finish  the  quote. 

The  Chairman.  But  Senator,  you  are  going  to  be  making  these 
assertions  as  it  comes  to  the  Committee's  consideration  of  whether 
or  not,  and  I  am  going  to  let  you  finish,  but  then  I  think  we  should 
take  that  recess,  and  certainly  I  understand  you  will  be  raising 
these  assertions. 

Senator  Sarbanes.  No,  I  want  to  raise  them  before  the  recess  on 
the  assertion  that  a  10-minute  recess  to  consider  a  proposal  is  not 
adequate  when  you  have  these  kinds  of  comments  from  recognized 
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legal  experts  about  the  nature  of  the  privilege  it's  been  asserting 
which,  it  seems  to  me,  fully  underscores  the  need  for  the  Commit- 
tee to  reach  an  accommodation. 

The  Chairman.  If  Counsel  believes  that  the  proposal  is  signifi- 
cantly different  or  goes  into  areas  which  would  require  additional 
time,  why,  I  will  make  that  announcement.  So  we  will  review  it, 
we  will  look  at  it,  and  if  we  need  more  time,  I  will  request  that 
additional  time,  if  it  is  something  that  we  believe  there  is  a  possi- 
bility of  us  accepting. 

So  what  I  am  asking  is  that  we  have  a  short  recess,  we  will  con- 
sider this,  and  we  will  then  report  back  whether  or  not  we  are  in 
a  position  to  give  further  consideration  or  whether  we  see  this  as 
rehashing  old  grounds  that  have  been  rejected  heretofore. 

Senator  Sarbanes.  Mr.  Chairman,  let  me  just  say  I  think  this 
memorandum  that  has  been  prepared  and  that  has  just  been  in- 
cluded in  the  record  ought  also  to  be  reviewed.  I  mean  these  are 
serious  issues  that  are  being  raised  here.  To  treat  them  lightly  sim- 
ply lends  credence  to  what  is  at  foot  here,  simply  an  effort  to  pro- 
voke a  constitutional  confrontation. 

The  Chairman.  That  is  not  fair. 

Senator  Sarbanes.  That  is  my  perception,  I  must  say  to  the 
Chairman,  on  the  basis  of 

The  Chairman.  But  you  know  that  would  ignore  the  fact  that  we 
have  spent  and  Counsel  have  spent  many,  many  hours  reviewing 
the  proposals,  discussing  the  various  proposals  with  others,  even 
before  this  as  put  forth,  as  proffered  forth,  we  have  reviewed  this, 
researched  this  as  well.  So  that  would  ignore  that. 

Having  said  that,  Fm  going  to  recognize  Senator  Simon  and  then 
we  are  going  to  have  a  brief  recess. 

Senator  Simon. 

OPENING  COMMENTS  OF  SENATOR  PAUL  SIMON 

Senator  Simon.  Just  a  question,  Mr.  Chairman,  on  procedure.  I 
notice  that  in  Jane  Sherburne's  letter  of  December  13th,  she  says: 
"In  my  letter  to  you,"  talking  about  Mr.  Chertoff,  "dated  December 
4,  1995,  I  suggested  that  we  meet  at  your  convenience  to  review 
these  matters.  For  whatever  reason  you  chose  not  to  respond."  Are 
we  declining  as  a  procedural  matter  to  meet  with  the  White  House 
to  try  and  work  these  things  out? 

The  Chairman.  No,  that  has  not  been  the  history  of  our  attempt- 
ing to  deal  with  this.  But  I  would  say  to  you  that  when  we  get  a 
letter  dated  today's  date,  faxed  from  the  office  that  it  was  sent  to 
at  10:51  a.m.,  don't  receive  it  until  shortly  after — had  it  into  our 
possession  after  the  hearing  was  scheduled  to  open,  that  leaves  the 
Chairman  wondering  what  is  the  intent.  Why  didn't  we  get  this, 
why  wasn't  there  a  phone  call  last  evening  to  Mr.  Chertoff  or  to 
Mr.  Giuffra,  indicating  to  them  that  they  had  a  new  proposal,  and 
indeed,  I' am  going  to  ask  them 

Senator  Sarbanes.  They  may  not  have  had  it  at  that  point. 

The  Chairman.  I  am  going  to  ask  them  to  review  this  proposal 
and  to  ascertain  whether  it  is  any  different  than  that  which  has 
been  discussed  heretofore.  I  do  not  know  whether  this  proposal  is 
different  than  any  that  has  been  rejected  and  that  is  the  purpose 
of  this  short  recess,  to  seek  their  counsel. 
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Senator  Simon.  I  understand  that,  Mr.  Chairman,  and  I  am  not 
talking  about  that,  but  I  do  think  if  we  can  avoid  confrontation, 
that  is  what  we  ought  to  be  doing,  and  the  letter  from  the  White 
House  does  indicate  a  willingness  to  meet  and  sit  down  and  work 
things  out.  I  think  if  that  is  possible,  we  ought  to  be  doing  that. 

The  Chairman.  Well,  we  are  going  to  examine  the  new  proposal 
to  ascertain  whether  or  not  it  contains  any  differences  that  would 
make  it  possible  for  us  to  go  forward  without  the  issuance  of  a  sub- 
poena in  terms  of  commanding  that  the  documentation  that  we  re- 
quested be  produced.  So  we  will  take  a  short  recess  and  then  we 
will  return  in  10  minutes. 

[Recess.] 

The  Chairman.  The  Committee  will  come  to  order. 

We  have  reviewed  the  latest  proposal  from  the  White  House  with 
our  Chief  Counsel,  Mr.  Chertoff.  It  is  Mr.  ChertofFs  recommenda- 
tion, and  I  concur,  and  all  those  Members  who  were  in  on  the  brief- 
ing concur,  that  while  this  touches  on  some  new  ground,  there  are 
certain  conditions  as  spelled  out  in  the  letter  that  we  just  received, 
the  proposal  that  we  just  received,  that  make  it  impossible  for  us 
to  accept  these  conditions.  I'm  going  to  ask  Mr.  Chertoff  to  touch 
on  them  briefly  and  then  to  outline  the  status  of  the  dispute  and 
address  the  question  of  the  legal  briefs  and  then  open  the  matter 
to  debate. 

When  we  have  a  quorum,  there  will  come  an  opportunity — the 
Clerk  has  indicated  that  we  do  have  a  quorum;  is  that  correct?  For 
the  record,  will  the  Clerk  call  the  roll. 

[The  roll  was  called.] 

The  Chairman.  For  the  purpose  of  the  record,  we  do  have  a  quo- 
rum. 

Mr.  Chertoff,  would  you  report  to  the  Committee  as  it  relates  to 
what  you  have  found  and  as  it  relates  to  the  problems  of  accepting 
this  proposal. 

Mr.  Chertoff.  Thank  you,  Mr.  Chairman. 

Mr.  Chairman,  let  me  put  the  context  on  this  by  indicating 
maybe  the  most  important  element  in  evaluating  a  proposal  like 
this,  which  is  the  matter  of  time.  Time  is  the  enemy  here,  because 
we  are  running  against  a  session  that  is  coming  to  a  close,  and  as 
I  think  the  Committee  is  well  aware,  in  order  to  proceed  to  enforce 
a  subpoena  in  court,  the  Senate  needs  to  be  in  session  so  the  mat- 
ter can  be  taken  up  on  the  Floor. 

This  set  of  issues  involving  whether  the  notes  of  this  meeting 
would  be  made  available  to  the  Senate  was  not  raised  for  the  first 
time  yesterday  or  even  last  week.  It  has  been  discussed  with  law- 
yers for  the  Committee  and  the  White  House  for  a  period  of  weeks. 
This  new  proposal  here,  portions  of  which  accept  a  proposal  which 
I  made  in  a  meeting  approximately  2  weeks  ago  and  portions  of 
which  are  new  conditions  which  may  not  be  acceptable,  was  some- 
thing that  could  have  been  discussed  and  could  have  been  made 
available  2  weeks  ago  when  I  put  it  on  the  table. 

Let  me  also  say  that  in  evaluating  this  proposal,  there  has  been 
a  fundamental  error  of  law  that  has  been  advanced  before  this 
Committee  as  the  reason  why  the  White  House  and  the  President 
have  resisted  making  these  notes  available.  Repeatedly  the  White 
House  in  its  written  submissions  and  the  President  even  on  tele- 
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vision  in  his  interview  yesterday  have  said  that  the  only  concern 
they  had  about  turning  the  notes  of  this  meeting  over  was  that  by 
doing  so  under  subpoena,  they  would  be  waiving  the  privilege  with 
respect  to  all  other  conversations. 

I  searched  in  vain  in  Mr.  Kendall's  submission  for  a  single  case 
that  would  support  that  proposition,  and  knowing  what  a  fine  law- 
yer Mr.  Kendall  is,  and  his  firm  is,  I  suspected  when  I  found  no 
such  case  that  that  was  because  the  law  was  not  as  it  was  being 
suggested  it  was. 

To  the  contrary,  the  law  is  the  prevailing  law  in  the  courts  of  the 
United  States,  is  that  if  material  is  turned  over  under  subpoena, 
under  court  order,  whether  it  be  to  a  court  or  to  a  Congressional 
body,  that  does  not  waive  the  privilege  with  respect  to  other  meet- 
ings or  other  transactions.  And  therefore,  the  principal  argument 
that  has  been  raised  in  objecting  to  this  request  for  the  meeting 
notes  turns  out  to  be  an  argument  that  is  without  foundation  in 
the  law. 

Let  me  now  briefly  talk  about  the  proposal  that  is  before  us. 
First  of  all,  there  are  five  conditions  that  are  attached  to  the  turn- 
ing over  of  the  notes  of  the  meeting.  Two  of  these  conditions  are 
conditions  to  which  we  indicated  a  willingness  to  agree  2  weeks 
ago.  That's  condition  2  and  condition  3. 

Condition  2  says  that  the  Committee  would  agree  that  it  would 
not  argue  in  any  forum  as  a  basis  for  obtaining  information  about 
other  Counsel  meetings  or  for  any  other  reason  that  any  privileges 
or  legal  positions  had  been  waived  by  permitting  inquiry  into  the 
November  5,  1993,  meeting. 

In  a  nutshell,  what  it  means  is  this.  The  Committee  would  agree 
that  by  turning  over  the  notes  to  us  the  White  House  is  not 
waiving  its  ability  to  assert  privilege  in  other  cases  or  in  other  con- 
versations if  it  is  applicable.  Not  only  do  we  agree  to  that,  I  sug- 
gested that  2  weeks  ago.  That  is  a  position  which  would  basically 
leave  till  days  to  come  any  contention  or  any  dispute  over  other 
meetings. 

I  made  it  clear  in  the  meeting  to  the  White  House  that  we  were 
not  surrendering  our  right  to  pursue  inquiry  to  other  meetings  be- 
tween White  House  Counsel  and  private  counsel.  To  the  contrary, 
I  mean  to  be  candid  with  them,  I  suggested  that  we  would  very 
likely  want  to  see  other  contacts  between  private  counsel  and 
White  House  Counsel  because  that  is  exactly  what  is  the  subject 
of  the  investigation. 

The  other  condition  that  we  talked  about  as  being  acceptable  at 
the  time  was  that  the  Committee  would  limit  its  testimonial  in- 
quiry about  this  meeting  to  the  White  House  officials  who  attended 
it.  In  other  words,  we  would  ask  questions  of  Mr.  Kennedy  and  Mr. 
Lindsey.  We  would  not  seek  to  question  Mr.  Kendall. 

There  are  three  new  conditions,  however,  that  raise  problems. 
First,  and  maybe  the  most  troubling,  is  the  condition  that  the  Com- 
mittee would  secure  the  concurrence  to  these  terms  of  other  inves- 
tigative bodies,  including  the  Independent  Counsel,  other  Congres- 
sional committees  with  investigatory  or  oversight  interest  in  the 
Madison/Whitewater  matter,  the  Resolution  Trust  Corporation  and 
its  successor,  and  the  Federal  Deposit  Insurance  Corporation. 
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I  have  to  say  that  had  this  been  raised  2  weeks  ago,  perhaps  we 
could  have  addressed  the  possibiUty  of  doing  that,  although  there 
are  serious  institutional  problems  with  our  going  to  the  Independ- 
ent Counsel  and  trying  to  get  him  to  agree  to  something  so  that 
we  can  get  documents.  Likewise,  there's  a  serious  problem  with  our 
going  to  the  RTC  or  the  FDIC  and  trying  to  force  them  to  agree 
to  something  so  that  we  can  get  documents. 

More  important,  it  is  simply  not  possible  that  we  could  satisfy 
this  condition  promptly  and  therefore,  to  accept  this  condition 
would  at  the  very  least  inject  tremendous  delay  into  our  ability  to 
resolve  this  issue. 

Another  condition  is  condition  1.  The  Committee  would  agree 
that  the  November  5,  1993,  meeting  was  a  privileged  meeting.  I 
don't  know  that  we  could  recommend  that  the  Committee  take  that 
position,  since  contrary  to  the  suggestion  made,  our  very  intense 
study  of  the  law  over  the  last  couple  of  weeks  has  suggested  to  us 
that  on  the  facts  here — and  I'm  not  talking  about  the  generalities 
that  commentators  reflect  upon  in  the  newspapers — but  that  on  the 
specific  facts  of  the  matter  here,  there  is  no  privilege,  that  in  fact 
having  reviewed  Mr.  Lindse/s  sworn  testimony,  Mr.  Lindsey  last 
year  flatly  denied  having  involvement  in  Whitewater  related  mat- 
ters at  the  White  House  for  the  purposes  of  giving  legal  advice. 
That  is  contrary  to  the  position  that  he  is  taking  in  the  newspapers 
here,  but  his  sworn  testimony  last  year  is  very  damaging  to  a  claim 
of  attorney-client  privilege  in  this  meeting. 

I  don't  know  that  the  Committee  could  agree  to  condition  1 

Senator  Kerry.  Could  you  explain  that? 

Mr.  Chertoff.  I  would  be  happy  to.  Senator.  The  position  that 
has  been  recently  taken  by  Mr.  Lindsey  in  explaining  why  his  pres- 
ence at  the  meeting  in  his  capacity  as  White  House  Policy  Adviser, 
White  House  Senior  Adviser,  the  reason  he  explains  that  wouldn't 
interfere  with  this  joint  defense  privilege  is  because  he  says  that 
his  work  on  the  Whitewater  matter  at  the  White  House  was  in  con- 
nection with  giving  legal  advice.  But  Mr.  Codinha,  who  was  Coun- 
sel to  the  Majority  last  year,  asked  precisely  this  question  of  Mr. 
Lindsey  last  year  in  his  deposition,  which  is  contained  at  page  39 
of  his  deposition. 

Mr.  Lindsey  said  no,  he  was  not  involved  in  dealing  with  the 
Whitewater  matters  at  the  White  House,  the  receipt  of  the  con- 
fidential information  in  order  to  give  general  advice  to  the  Presi- 
dent. He  says  at  line  21: 

So  it  was  not  general  advice  to  the  President.  There  was  no  "advice"  involved  in 
this.  This  was  simply,  if  questions  like  that  came  to  the  White  House,  most  likely 
they  would  come  either  directly  to  me  because  people  who  would  raise  the  issues 
in  the  press  would  know  that  I  was  a  person  who  dealt  with  that,  or  our  press  office 
or  someone  else  in  the  White  House  who  got  the  inquiry  would  usually  come  to  me 
with  it  because  I  dealt  with  it. 

Over  and  over  again  last  year,  Mr.  Lindsey  made  it  clear  his  in- 
volvement with  Whitewater  was  press  oriented.  That  is  inconsist- 
ent with  the  position  taken  now  that  he  was  giving  legal  advice  at 
the  time  and  that  was  the  capacity  in  which  he  was  at  the  meeting. 

OPENING  COMMENTS  OF  SENATOR  JOHN  F.  KERRY 

Senator  Kerry.  Could  I  just  inquire — I  want  to  try  to  understand 
this — why  is  it  inconsistent?  I  mean  the  essence  of  the  privilege  at- 
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taches  not  to  whatever  it  was  or  might  have  been  that  Mr.  Lindsey 
was  saying.  The  essence  of  the  privilege  attaches  to  the  nature  of 
the  meeting,  to  who  called  it,  to  where  it  was,  to  what  its  purpose 
was.  And  it's  irrelevant  what  Mr.  Lindsey  or  in  fact  any  other  per- 
son at  the  meeting  may  have  had  as  their  role  description.  What 
is  relevant  as  to  the  definition  of  privilege  is  what  the  substance 
of  the  meeting  was  and  who  called  it. 

Now  if  an  attorney,  a  personal  attorney  to  the  President,  calls  a 
meeting  and  the  meeting  is  at  the  personal  attorney's  office.  And 
as  personal  attorney  he  is  trying  to  get  current  as  to  all  aspects  of 
what  may  have  gone  on,  how  is  it  that  whatever  role  Mr.  Lindsey 
may  or  may  not  have  played  denies  the  existence  of  that  privilege? 

Mr.  Chertoff.  I  think  most  respectfully,  Senator  Kerry,  the  law 
is  that  the  privilege  does  not  protect  fact-finding  by  the  President's 
lawyers  or  anybody's  lawyers.  What  the  privilege  protects  is  com- 
munications from  the  client  to  the  lawyer,  and  then  there  is  some 
additional  protection  for  legal  discussion  among  the  lawyers  them- 
selves. Who  is  invited  to  the  meeting  is  at  least  in  the  courts  the 
very  essence  of  the  question  that  is  always  being  examined  to  de- 
termine whether  a  privilege  exists. 

Senator  Kerry.  It  is  particularly  interesting  that  in  this  letter 
from  the  White  House,  in  their  offer,  they  are  actually  offering  to 
turn  the  notes  over,  so  the  contents  of  the  notes  themselves  are  ob- 
viously not  particularly  disturbing  to  them  because  they  are  pre- 
pared to  give  those  to  the  Committee. 

But  in  terms  of  the  arguments  about  the  privilege,  take,  for  ex- 
ample, the  case  that  someone  is  at  the  meeting  and  the  attorneys 
are  talking  and  private  counsel  may  even  offer  some  statement 
about  strategy  or  might  offer  a  statement  about  sort  of  an  interpre- 
tation. If  Mr.  Kennedy  or  someone  else  had  written  a  note  as  to 
that  observation,  in  effect,  by  getting  access  to  that  note,  you  are 
getting  a  back  door  opening  to  the  privileged  communication  itself, 
and  that's  really  the  issue.  But  I  think  it's  obviated  by  virtue  of  the 
fact  that  they  are  offering  to  give  you  the  notes. 

Mr.  Chertoff.  Well,  I  think  that  the  issue  that  is  presented  by 
the  letter  is  what  are  the  conditions.  Conditions  2  and  3,  which  are 
ones  we  suggested  some  time  back,  would  give  the  White  House  the 
protection  it  needs.  Condition  1  appears  to  be  an  agreement  that 
is  more  significant  in  terms  of  its  public  consumption  than  any 
legal  significance,  and  condition  5,  which  is  the  one  I  have  not  ad- 
dressed, would  require  that  the  Committee  change  its  procedures 
or  adopt  some  new  unspecified  procedures  in  connection  with  deal- 
ing with  these  issues  in  the  future. 

Senator  Kerry.  Let's  deal  with  issue  1  first.  Does  the  Committee 
want  to  see  the  notes?  I  thought  the  essence  of  our  subpoena  was 
to  be  able  to  see  the  notes. 

The  Chairman.  That  is  correct. 

Senator  Kerry.  So  if  the  notes  are  being  offered  to  us,  it  seems 
to  me  that's  relatively  significant. 

The  Chairman.  I  would  say  to  the  Senator  that  the  notes  are  not 
really  being  offered,  that  we  have  put  forth  to  the  White  House, 
and  I  believe  it  addresses  it  in  a  very  meaningful  way,  the  proffer 
of  number  2  and  number  3,  because  I  do  believe,  whether  it  be  the 
President  or  anybody  else  as  it  relates  to  his  individual  lawyer,  he 


1085 

has  a  right,  attorney-client  privilege  should  be  protected  and  there 
should  be  no  strings  attached  to  that  one  way  or  the  other.  I  also 
believe  that  as  it  relates  to  those  individuals  who  work  in  govern- 
mental capacities,  we  do  have  a  right  to  the  information  that  would 
be  contained  or  might  be  contained  in  Mr.  Kennedy's  notes,  and  we 
have  a  right  to  obtain  that  with  no  strings  attached. 

So  while  I  am  willing  to  concede  points  2  and  3  that  the  Commit- 
tee would  limit  its  testimony  to  those  White  House  officials  who  at- 
tended, absolutely,  I  don't  have  any  problem  with  not  asking  Mr. 
Kendall  or  getting  into  his  privileged  relationship  with  the  Presi- 
dent, but  certainly  as  it  relates  to  the  conditions  that  are  attached, 
number  1,  number  4,  and  number  5,  they  are  unacceptable. 

Senator  Kerry.  The  Senator  just  said  that  they  are  not  really  of- 
fering to  turn  over  the  notes.  Now  as  I  read  this,  it  says  specifi- 
cally: "We  would  be  willing  to  turn  over  to  the  Committee  the  notes 
taken  by  Mr.  Kennedy."  That  seems  to  say  to  me  they  are  willing 
to  turn  over  the  notes. 

The  Chairman.  No,  I  don't  see  it  that  way.  I  see  that  there  are 
a  series  of  conditions  here  that  the  Committee  would  secure  in 
number  4.  I  would  say  if  they  have  no  objection  to  turning  over  the 
notes,  turn  them  over  but  don't  put  under  "the  Committee  would 
secure  the  concurrence  to  these  terms  of  other  investigative  bod- 
ies"— Why?  Why? — "including  the  Independent  Counsel." 

My  gosh,  I  had  a  tough  enough  time  trying  to  get  hold  of  them 
to  find  out  if  we  could  set  up  a  date  to  come  in  because  of  his  back- 
log to  speak  with  Senator  Sarbanes  and  myself  on  some  other  mat- 
ters in  which  we  are  pressing,  other  Congressional  committees  with 
investigative  or  oversight  interest.  Why  would  we  put  this?  Madi- 
son/Whitewater, the  Resolution  Trust  Corporation.  I  don't  see  this. 

And  number  5 

Senator  Sarbanes.  It  is  a  perfectly  reasonable  condition. 

The  Chairman.  I  don't  believe  it  is. 

Senator  Sarbanes.  Well,  I  mean  they  want  to  comply  with  the 
Committee  but  they  don't  then  want  to  waive  the  privilege  with  re- 
spect to  other  fora.  That's  a  simple  matter. 

The  Chairman.  I  am  not  suggesting  a  waiver  of  anything  other 
than  to  produce  documents  that  are  absolutely  required,  that  re- 
quires no  waiver,  and  that  is  the  point.  The  point  is  we  have  not 
raised  this  issue  to  say  that  this  is  privileged.  I  think  it  is  a  spe- 
cious issue  that's  being 

Senator  Sarbanes.  None  of  the  experts  agree  with  you,  Mr. 
Chairman. 

The  Chairman.  Well,  I  wouldn't  say  none  of  them,  and  I  think 
it  may  come  to  a  point  where  we  will  determine  and  we  will  find 
out  whether  we  are  entitled  to  this  information,  but  again,  I  believe 
that  paragraphs  2  and  3  are  absolutely  acceptable.  We  have  put 
them  forth,  we  suggested  to  them,  what,  2  or  3  weeks  ago  and  they 
would  be  acceptable  under  those  circumstances. 

Senator  Shelby.  Mr.  Chairman. 

The  Chairman.  Senator  Shelby. 

OPENING  COMMENTS  OF  SENATOR  RICHARD  C.  SHELBY 

Senator  Shelby.  Mr.  Chairman,  I  concur  with  you,  condition  1, 
we  have  met.  I  think  we  ought  to  move  on.  Under  condition  1,  the 
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letter  that  came  from  the  White  House,  the  Committee  would  agree 
that  on  November  5,  1993,  the  meeting  was  a  "privileged  meeting." 
Why  should  we  agree  to  something  that  we  dispute  and  we  don't 
believe  is  true  at  all?  I  mean,  I  think  that  goes  to  the  heart  of  it. 

The  last  thing,  under  item  5  here,  "pursuant  to  section  2(c)  of 
Senate  Resolution  120,"  listen  to  this  if  you  would,  "the  Committee 
would  adopt  procedures  to  insure  that  any  interest  the  Committee 
may  develop  in  other  matters  covered  by  the  attorney-client  privi- 
lege for  the  President  will  be  pursued,  if  at  all,  on  a  bipartisan 
basis."  Can  you  imagine  that?  That  gives  the  other  side  a  complete 
veto  of  anjrthing  we  can  do.  I  have  never  heard  of  that. 

Senator  Kerry.  That  is  not  what  it  says. 

The  Chairman.  This  Committee  was  created  by  a  bipartisan  vote 
of  96  to  3  in  the  Senate.  We  have  been  fair,  we  have  been  impar- 
tial, we  have  been  thorough,  and  we  have  a  responsibility  under 
the  Constitution  to  fulfill  our  oversight  role  as  an  Oversight  Com- 
mittee as  duly  constituted,  and  I  don't  intend  to  change  that  or  to 
submit  to  the  change  suggested  in  paragraph  5.  I  don't  think  that 
we  should  give  up  those  rights  and  responsibilities  and  should  not 
ask  the  Independent  Counsel  or  any  other  investigative  committee 
to  voluntarily  fail  to  pursue  as  vigorously  as  possible  these  respon- 
sibilities, and  I  think  we  are  taking  the  appropriate  action. 

So  while  I  am  willing  to  concede  that  because  we  have  developed 
2  and  3,  I  would  reject  and  recommend  rejecting  the  other  strings 
which  are  being  attached. 

Senator  Faircloth. 

OPENING  COMMENTS  OF  SENATOR  LAUGH  FAIRGLOTH 

Senator  Faircloth.  Mr.  Chairman,  the  part  that  is  particularly 
outrageous  about  the  White  House  offer  is  that  the  Senate  Banking 
Committee,  they  say  to  seek  to  control  the  Independent  Counsel,  or 
for  that  matter  the  House  Banking  Committee  and  Chairman 
Leach.  That  is  what  they  are  saying  that  we  have  to  do.  In  getting 
these  documents  this  Committee  has  no  authority  over  the  Inde- 
pendent Counsel  or  Committees  in  the  House,  and  the  attached 
condition,  they  well  know  we  can't  meet.  I  have  to  conclude  that 
this  offer  is  nothing  more  than  a  delaying  tactic. 

I  want  to  ask  Senator  Sarbanes,  or  Senator  Dodd,  or  any  other 
Senator  on  that  side,  do  they  really  think  this  Committee  is  em- 
powered to  get  agreements  limiting  the  scope  of  what  the  Inde- 
pendent Counsel  does? 

The  Chairman.  Well,  we  could  have  an  hour 

Senator  Faircloth.  I  don't  want  to  debate  on  it  but 

Senator  Sarbanes.  That  is  not  what  the  condition  says. 

The  Chairman.  It  is  a  rhetorical  question. 

Senator  Sarbanes.  If  we  want  to  discuss  it,  we  need  to  state  it 
accurate.  That  is  not  what  it  states. 

The  Chairman.  Let  me  tell  you  the  Chairman's  concern.  The 
White  House  understood  that  we  were  very  willing  to  deal  with  the 
legitimate  issue  of  privilege  and  privacy  as  it  relates  to  an  attorney 
and  his  client.  As  a  matter  of  fact,  we  have  proffered  forth  those 
elements  expressed  in  this  letter.  If  they  were  able  to  accept  this 
now,  why  wasn't  it  done  2  weeks  ago?  Why  was  it  when  it  only 
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comes  down  to  the  crunch,  when  it  comes  to  the  issuance  of  subpoe- 
nas, that  we  get  that  kind  of  cooperation? 

Indeed,  I  have  talked  to  Mr.  GiufFra  and  he  tells  me  that  that 
is  not  an  accurate  representation  that  Jane  Sherburne  suggested  in 
her  letter,  and  that  she  did  not  accept  his  offer  as  put  forth.  Again, 
it  was  only  when  we  said  that  we  would  take  up  a  subpoena  that 
they  come  forward  and  agree  to  three  out  of  the  four  positions,  and 
the  fourth  we  say  fine,  we'll  discuss  it  and  see  if  we  have  a  way 
of  resolving  it.  So  that's  the  problem  that  the  Chairman  sees. 

I  am  going  to  ask  Mr.  Chertoff  to  get  into  the  issue  of  the  status 
of  the  disputes  and  address  the  legal  briefs  that  have  been  submit- 
ted to  the  Committee  so  that  we  can  then  consider  the  proposal 
and  vote  on  whether  or  not  we  should  go  forward  and  seek  compli- 
ance. 

Senator  Kerry.  Mr.  Chairman,  I  think  the  Committee  ought  to 
get  every  bit  of  information  we  have  a  right  to  and  we  have  all 
voted  accordingly  as  we  have  gone  along  here,  but  I  don't  think  it's 
fair  to  say  that  this  comes  up  just  exclusively  at  the  last  moment. 

I  am  looking  at  correspondence  that  has  been  going  back  and 
forth  between  your  Counsel  or  our  Counsel  and  the  Committee  and 
the  White  House,  November  2nd.  There  were  subsequent  letters  on 
November  27th,  December  4th,  and  December  13th. 

So  there's  been  a  legitimate  sort  of  disagreement  here.  These  are 
complicated,  legitimate  legal  issues.  There  are  a  lot  of  lawyers  on 
the  Committee.  They  understand  that  if  a  certain  action  is  taken 
in  one  place  or  a  point  of  view  is  expressed  at  one  point,  it  has 
enormous  impact  on  other  things  that  may  or  may  not  occur  that 
go  well  beyond  the  scope  of  this  investigation  conceivably.  And  ev- 
erybody has  rights  here  that  deserve  to  be  protected. 

We  began  with  the  notion  that  what  was  important  to  the  Com- 
mittee was  to  see  the  document  of  a  so-called  Government  lawyer. 
Now  that  document  is  being  made  available  to  the  Committee,  but 
as  usual  as  we  have  gone  through  the  escalation  of  demands  here, 
after  thousands  and  thousands  of  documents  have  been,  and  this 
is  the  first  time  in  this  entire  inquiry  we  have  reached  this  kind 
of  confrontation. 

It  seems  to  me  that  now  that  we  know  the  document  that  was 
the  subject  of  that  confrontation  is  capable  of  being  put  to  the  Com- 
mittee, the  Committee  nevertheless  wants  to  rush  to  say  no,  we  are 
going  to  do  it  our  way. 

Now,  I  would  at  least  think  that  in  the  aftermath  of  having  re- 
ceived this  letter — what's  the  date?  It's  today.  It's  today's  letter.  Be- 
fore we  rush  to  have  a  vote,  I  would  certainly  personally  like  to  sit 
with  the  attorney,  who  I  have  never  talked  with  at  all,  ever,  in  this 
letter,  and  find  out  whether  or  not  there  isn't  some  further  capacity 
to  resolve  our  issues  without  rushing  to  judgment  here  that  we 
have  to  have  a  vote.  I  mean,  I  would  like  to  talk  to  the  person. 

The  Chairman.  Let  me  suggest  to  the  Senator  that  notwith- 
standing our  going  forward,  that  opportunity  will  continue  and  the 
door  will  continue  to  remain  open  and  we  will  keep  it  open.  Indeed, 
I  would  recommend  obviously  that  we  agree  to  2  and  3,  the  Com- 
mittee would  agree  to  that  and  we  have  indicated  that.  We  have 
suggested  that  we  are  not  interested  in  seeking  information  from 
Mr.  Kendall.  We  are  not  looking  to  do  that.  The  Committee  would 
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limit  its  testimony  on  inquiry  about  this  meeting  to  the  White 
House  officials  who  attended  it.  We  have  agreed  to  the  two  areas 
of  what  we  consider  to  be  legitimate  concern,  but  when  you  attach 
these  other  strings,  we  cannot  and  will  not — I  will  not  recommend 
that  we  agree  to  be  limited  in  such  a  way.  It  is 

Senator  Boxer.  Mr.  Chairman. 

The  Chairman.  Yes,  I  am  going  to  recognize  Senator  Boxer  and 
then  ask  Counsel  to  make  his  report. 

Senator  Boxer. 

OPENING  COMMENTS  OF  SENATOR  BARBARA  BOXER 

Senator  BoxER.  Thank  you  very  much.  I'll  be  very  brief. 

Mr.  Chairman,  the  Majority  has  the  votes  to  do  whatever  you 
deem  right.  We  know  that.  But  I  have  to  tell  you,  I  think  the 
American  people  are  looking  at  this  and  they  are  deciding,  is  this 
politics  or  is  this  Committee  for  real.  And  I  am  just  saying  to  you 
in  my  opinion,  and  obviously  you're  going  to  do  what  you  think  is 
right,  that  I  think  if  the  Committee  moves  forward  today,  in  light 
of  this  good  faith  letter  which  you  even  said  you  agree  with  half 
of  the  conditions,  you  don't  agree  with  the  other  half,  I  just  have 
to  say  you  are  making  a  mistake.  People  are  going  to  say,  because 
people  are  smart,  they  wanted  the  notes,  they  made  it  look  like  the 
notes  were  the  smoking  gun,  they  are  offered  the  notes  but  no,  they 
are  going  to  have  a  big  all-out  fight  with  the  President. 

People  are  going  to  think  the  Majority  on  this  Committee  are 
just  turning  this  into  a  political  brawl.  And  I  would  hope  you  would 
hear  what  the  Ranking  Member  has  said,  and  what  Senator  Kerry 
has  said.  I  think  you  have  come  a  long  way,  Mr.  Chairman,  in  get- 
ting what  you  want.  I  think  now  to  have  a  vote  that  is  a  partisan 
vote  would  be  a  mistake. 

I  will  close  with  this,  and  again  you  may  have  a  different  view 
of  this,  but  if  you  take  what  happened  here  yesterday,  we  had  an- 
other smoking  gun.  We  had  an  unknown  phone  number,  we  had  an 
undisclosed  phone  call.  Instead  of  taking  a  deposition  and  finding 
out  what  came  out,  I  frankly  think  it  was  a  time  that  you  saw  the 
compassion  of  the  First  Lady  where  she  called  and  said  please 
make  sure  that  the  Foster  family  gets  the  counseling  they  need. 
This  was  the  smoking  gun.  The  smoking  gun  is  this  number. 

Now,  you  have  this  other  thing.  Mr.  Chairman,  I  think  you  are 
running  the  risk  at  this  point  of  destroying  the  credibility  of  this 
Committee,  and  I  hope  you  will  consider  what  the  Senator  from 
Massachusetts  said. 

You  have  a  letter,  it  goes  halfway  where  you  want  it  to  go.  Why 
not  take  some  time  to  try  to  negotiate  the  elements  in  this  letter 
that  you  strongly  disagree  with  and  then  let's  go  forward.  It  seems 
to  me  so  senseless  to  have  a  partisan  split  when  we  have  been  so, 
I  think,  bipartisan.  I  respect  that  Senator  Shelby  doesn't  like  the 
word  "bipartisan"  in  this  letter,  but  frankly  I  find  it  refreshing.  We 
ought  to  get  back  to  that. 

Thank  you. 

The  Chairman.  Senator  Bennett. 
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OPENING  COMMENTS  OF  SENATOR  ROBERT  F.  BENNETT 

Senator  Bennett.  I  apologize  that  I  was  not  able  to  be  at  the  re- 
cess meeting,  so  I  am  asking  a  question  that  has  probably  already 
been  answered,  but  as  a  point  of  information,  the  most  troubling 
condition  I  find  here  is  number  4,  and  let  me  ask  this  question.  It 
says  the  Committee  would  secure  the  concurrence  to  these  terms 
of  other  investigative  bodies,  including  the  Independent  Counsel, 
other  Congressional  committees,  and  so  on.  Does  that  mean  that  if 
that  concurrence  is  not  forthcoming,  the  notes  are  not  provided? 

The  Chairman.  That  is  correct. 

Senator  Bennett.  So  the  Committee,  if  we  accept  these  condi- 
tions, in  fact  will  not  receive  the  notes  but  veto  power  over  receiv- 
ing the  notes  resides  someplace  other  than  this  Committee  but  we 
would  have  committed  ourselves  in  advance  to  abide  by  that  veto 
power  even  though  we  have  no  control  over  it? 

The  Chairman.  That  is  correct. 

Senator  Sarbanes.  No,  that  is  not  correct.  I  mean  this  is  a  condi- 
tion for  securing  the  notes.  If  the  conditions  cannot  be  met,  the 
question  of  securing  the  notes  will  remain  open. 

The  Chairman.  We  are  not  going  to  wait.  We  are  just  not  going 
to  wait  for  that 

Senator  Sarbanes.  Well,  but  I  want- 


The  Chairman.  — to  take  30  days  to  ascertain  or  2  months  or  a 
month  or  whatever. 

Senator  SARBANES.  How  do  you  know  that? 

The  Chairman.  We  are  just  not  going  to  place  an  investigatory 
body  in  that  position.  It's  unreasonable. 

Senator  Sarbanes.  Mr.  Chairman 

The  Chairman.  The  White  House  can  suggest  it,  but  I  have  to 
tell  you  for  any  group  to  go  along  with  that  kind  of  condition,  it 
would  not  be  responsible. 

Senator  Kerry.  Mr.  Chairman 

Senator  Sarbanes.  Mr.  Chairman,  look,  I  recognize  that  this  is 
a  political  exercise,  and  the  Majority  is  intent  on  trjdng  to  provoke 
a  confrontation  with  the  White  House. 

The  Chairman.  I  am  sorry  that  you  continue  to  characterize  our 
undertaking  our  job  in  that  fashion. 

Senator  Sarbanes.  No,  no. 

The  Chairman.  We've  attempted  to  extend  to  the  White  House 
every  opportunity  to  avoid  this.  Let  me  suggest  this.  We  will  con- 
tinue to  leave  the  door  open  if  the  Committee  votes  to  go  forward. 
And  I  wouldn't  be  a  bit  surprised  after  we  do  that,  that  we'll  finally 
get  compliance.  It  takes  us  bringing  it  right  up  to  the  edge  before 
they  comply. 

Senator  Sarbanes.  Let  me  address  Senator  Bennett's  question. 

Senator  Bennett,  I  take  it  the  premise  of  the  question  was  that 
the  Committee  would  lock  itself  into  where  it  could  do  nothing 
thereafter  if  the  conditions  were  not  met. 

Senator  Bennett.  That's  the  way  I  read  it. 

Senator  Sarbanes.  That's  not  my  understanding.  This  is  an  offer 
to  turn  over  the  notes  if  these  conditions  can  be  met.  If  the  condi- 
tions are  not  met,  the  issue  remains  open.  It  would  not  foreclose 
the  issue. 

Senator  Bennett.  I  see,  but  nonetheless 
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The  Chairman,  Of  course,  we  would  have  to  come  back  and  start 
again. 

Senator  Bennett.  Nonetheless,  to  go  to  Senator  Kerry's  point. 

Senator  Mack.  Which  means  there  are  no  notes  turned  over. 

Senator  Bennett.  To  go  to  Senator  Kerry's  point.  If  the  condi- 
tions are  not  met,  the  notes,  in  fact,  are  not  turned  over 

Senator  Kerry.  May  I  comment,  Mr.  Chairman? 

The  Chairman.  Yes,  Senator  Kerry. 

Senator  Kerry.  I  would  like  to  see  if  we  can  diffuse  this  a  little 
bit.  Look,  we're  all  caught  in  a  difficult  place  here.  I  mean  it  seems 
to  me  that  we  want  the  American  people,  and  I  think  the  Adminis- 
tration wants  the  American  people,  to  understand  that  nothing  is 
being  hid.  That's  in  everybody's  interest  here.  That's  obviously  why 
they  have  come  back  and  made  an  offer  with  respect  to  making  the 
notes  available. 

Now,  we  may  have  some  questions  about  the  conditions.  I  have 
questions  about  two  of  the  conditions.  I  don't  know  what  the  bipar- 
tisanship means.  I  would  like  to  know  that  better.  It's  a  legitimate 
question. 

I  also  don't  know  the  full  extent  of  the  ramifications  of  item  num- 
ber 4,  but  I  do  know  that  what  we're  being  asked  to  do  has  never, 
ever  been  asked  before  of  the  U.S.  Congress  in  our  history.  Only 
once  in  history  have  we  forced  a  President,  and  that  was  in  Water- 
gate, and  that  was  with  respect  to  Grand  Jury  testimony  not  with 
respect  to  the  Congress. 

So  before  I  am  forced  to  vote  in  what  is  going  to  be  patently  in- 
terpreted as  a  political  vote  today,  if  we  do  this  in  a  rush,  because 
people  will  be  left  with  no  choice.  It's  going  to  be  a  partisan, 
straight  party  line  vote.  That's  not  in  the  interest  of  the  Commit- 
tee. It's  not  in  the  interest  of  the  Congress.  It's  not  in  the  interest 
of  this  investigation. 

I  don't  think  it  is  too  much,  having  received  a  letter  from  the 
President  of  the  United  States'  Counsel  today  from  the  White 
House,  which  is  the  first  time  I  have  seen  it,  which  raises  legiti- 
mate questions  about  the  full  measure  of  this  offer.  I  would  like  to 
flesh  it  out  a  little  before  I'm  required  to  vote.  And  I  can't  believe 
that  on  a  Thursday  it's  too  much  to  ask  us  to  have  24  hours  or  48 
hours  for  this  Senator  or  others  to  say  look,  we  have  an  interest 
in  seeing  this.  We  have  an  interest  in  protecting  legitimate  privi- 
lege. We  have  an  interest  in  trying  to  find  a  nonconstitutional  con- 
frontation and  a  balance  here. 

I  just  cannot  believe  we  are  absolutely  forced  to  vote  on  this 
without  an  ability  to  do  that,  and  I  just  say  to  my  friends  on  this 
Committee,  there  are  very  legitimate  legal  issues  which  none  of  us 
can  resolve  here,  and  we  ought  to  walk  delicately  before  we  force 
this  to  go  to  court  to  resolve  them. 

You  have  professors  of  law  at  the  University  of  Colorado,  New 
York  University,  American  University,  constitutional  experts,  all  of 
whom  have  weighed  in  and  suggested  that  there's  a  legitimate 
claim  here.  Now  there  may  be  some 

Senator  Sarbanes.  Would  the  Senator  yield  on  that  point? 

Senator  Kerry.  I  will. 

Senator  Sarbanes.  Now  as  I  understand,  the  White  House  has 
inquired  of  Jeffrey  Hazard,  a  very  distinguished  professor  at  the 
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University  of  Pennsylvania  and  American  Law  Institute  and  have 
received  a  letter  from  him,  let  me  just  quote  very  quickly  one  part 
of  it  and  I  ask  that  the  full  text  be  included  in  the  record,  but  it 
follows  right  in  with  what  the  Senator  has  said: 

You  have  asked  my  opinion  whether  the  communications  in  a  meeting  between 
lawyers  on  the  White  House  staff,  engaged  in  providing  legal  representation,  and 
lawyers  privately  engaged  by  the  President  are  protected  by  the  attorney-client 
privilege.  In  my  opinion  they  are  so  protected. 

The  facts,  in  essence,  are  that  a  conference  was  held  among  lawyers  on  the  White 
House  staff,  and  lawyers  who  had  been  engaged  to  represent  the  President  person- 
ally. The  conference  concerned  certain  transactions  that  occurred  before  the  Presi- 
dent assumed  office  but  which  had  significance  after  he  took  office.  The  govern- 
mental lawyers  were  representing  the  President  ex  officio.  The  other  lawyers  were 
retained  by  the  President  to  provide  private  representation  to  him.  On  this  basis, 
it  is  my  opinion  that  the  attorney-client  privilege  is  not  waived  or  lost. 

He  then  goes  on  to  lay  out  the  legal  reasoning. 

This  is,  of  course,  I  guess,  one  of  the  preeminently  recognized  na- 
tional experts  on  issues  of  this  sort  and  I  think  this  letter  ought 
to  be  included  in  the  record  as  well. 

The  Chairman.  It  will  be  included  in  the  record  in  its  entirety. 

Senator  Bond. 

OPENING  COMMENTS  OF  SENATOR  CHRISTOPHER  S.  BOND 

Senator  Bond.  Mr.  Chairman,  I  have  looked  a  little  bit  at  the 
issue  of  privilege.  Clearly  you  can  find  a  lawyer  who  will  argue  for 
it  and  a  lawyer  who  will  argue  against  it.  I  think  that  we  should 
undertake  an  appropriate  proceeding  which  will  give  us  a  definitive 
answer. 

As  I  see  it,  from  my  experience  in  the  law,  though  I  am  not  an 
expert  in  the  areas  of  privilege,  when  you  have  private  counsel  rep- 
resenting the  President  and  the  First  Lady,  protecting  them  from 
actions  taken  when  they  were  not  the  President  and  First  Lady, 
when  it  perhaps  involves  activities  of  the  First  Lady  as  an  attorney 
representing  a  private  client  who  has  since  been  involved  in  litiga- 
tion by  the  Federal  Government  to  recover  money,  and  you  have 
the  lawyers  for  the  Office  of  the  Presidency  meeting  to  turn  over 
potentially — and  we  don't  know — what  has  come  into  their  hands 
in  an  official  capacity,  potentially  turning  that  over  to  the  private 
counsel  who  could  use  that  in  defense  of  the  private  individual  who 
serves  as  the  President  of  the  United  States,  it  is  absolutely  out- 
rageous to  say  that  that  is  covered  by  the  attorney-client  relation- 
ship. 

In  effect,  it  is  a  total  abandonment  and  derogation  of  the  duties 
of  the  lawyers  for  the  Office  of  the  Presidency  if  there  were,  in  fact, 
any  materials  of  a  confidential  governmental  nature  turned  over  to 
the  private  attorney. 

We  cannot  know  until  we  see  the  records.  I  would  say  condition 
number  1,  that  the  Committee  would  agree  that  this  meeting  was 
a  privileged  meeting,  is  the  height  of  nonsense.  I  don't  think  we 
need  to  go  any  further.  We  have  already  offered  conditions  number 
2  and  3. 

Condition  number  4  is  designed  to  continue  the  pattern  that  the 
White  House  has  pursued  in  this  entire  investigation,  which  is  to 
delay,  diffuse,  obfuscate,  and  make  more  difficult  the  ascertaining 
of  the  facts  relating  to  this  entire  matter. 
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We  have  gone  on  for  months  and  months  and  months  because 
the  information  comes  out  only  after  months  and  months  and 
months  of  investigation.  This  meeting  was  very  carefully  concealed 
from  us  until  most  recently.  This  procedure  to  get  concurrence  from 
the  Independent  Counsel  who  would  certainly  in  my  view  not  be 
willing  to  accept  these  conditions,  that  buys  another  2  to  3  months' 
delay.  With  the  delaying  tactics,  perhaps  you  could  be  delayed  until 
this  time  next  year,  which  has  a  significance  that  I  need  not  point 
out  to  my  colleagues  on  both  sides  of  the  aisle. 

Political?  Yes,  if  you  want  to  say  it's  political,  take  a  look  at  the 
politics  of  November  1996.  I  believe,  however,  the  most  important 
thing  we  can  do  is  to  pursue  the  legal  question  through  authoriza- 
tion to  seek  enforcement  of  this  subpoena  and  let  the  courts  rule. 
I  would  think  this  is  clearly  not  a  privileged  meeting.  To  offer  to 
go  forward  only  if  we  get  the  concurrence  of  the  Independent  Coun- 
sel as  it  is  identified  here  is  the  equivalent  of  a  snipe  hunt.  We  will 
get  to  spend  another  month  in  the  woods  with  the  sack  and  a  light 
waiting  for  the  snipe  to  show  up.  You  do  that  for  a  few  more 
months  and  yahoo,  here  we  are  in  December  1996. 

I  think  that  we  have  been  delayed,  diverted,  and  diffused  long 
enough.  I  hope  we  would  go  ahead  and  seek  a  resolution  of  this 
issue  and  find  out  what  actually  happened  at  the  meeting. 

The  Chairman.  I'm  going  to  ask 

Senator  DODD.  Mr.  Chairman,  could  I  just  be  briefly  heard? 

The  Chairman.  Senator  Dodd,  go  ahead. 

OPENING  COMMENTS  OF  SENATOR  CHRISTOPHER  J.  DODD 

Senator  DoDD.  I  would  just  like  to  underscore.  First,  there  are 
no  documents  involved  here.  We  are  talking  about  notes  of  a  meet- 
ing. Let's  first  understand  what  we  are  talking  about  here.  It  is  not 
a  question  of  documents  being  withheld  in  any  way. 

Second,  we  are  setting  ourselves  up,  Mr.  Chairman,  here.  If  we 
go  Eihead  and  vote  on  this,  based  on  at  least  what  we  are  looking 
at  as  a  lot  of  legal  opinion,  we  could  end  up  in  the  awkward  situa- 
tion of  this  Committee  of  having  the  courts,  despite  the  offer  to 
turn  over  the  documents,  ruling  that  it  is  all  privileged  and  then 
the  Committee  doesn't  get  the  benefit  of  having  the  notes. 

So  it  seems  to  me  at  least  from  a  Committee's  interest  standpoint 
of  trying  to  get  at  the  information  with  the  offer  on  the  table,  that 
it  is  in  our  interest  to  try  and  see  what  can  be  done  on  some  of 
these  conditions  that  have  been  raised  to  see  if  there  is  any  move- 
ment here. 

Because  if  we  go  ahead  and  vote  and  there  is  no  counteroffer 
that  comes  back,  and  the  courts  rule  that  in  fact  the  notes  are  priv- 
ileged, we  have  lost  out  entirely  on  the  Committee.  It  seems  to  me 
when  you  look  at  the  body  of  legal  opinion  here,  the  people  don't 
have  an  axe  to  grind,  not  Democrats  or  Republicans,  merely  shar- 
ing with  us  their  views  on  whether  or  not  the  invocation  of  privi- 
lege would  apply,  we  ought  to  take  note  of  that  on  this  Committee 
and  make  an  effort  to  find  out  if  we  can't  complete  our  proper  role 
here  and  get  at  the  information,  rather  than  jamming  the  sub- 
poena, getting  a  judicial  decision  which  in  fact  rules  against  us. 
Then  the  matter  is  over  with  except  the  point  that  we  can  make 
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political  points  that  we  wanted  to  get  the  material  but  the  court 
said  no. 

So  it  seems  to  me  it  is  in  our  interest  as  a  Committee  here  to 
try  and  find  a  way  to  take  advantage  of  the  offer  to  get  the  notes 
and  find  out  whether  or  not  there's  any  of  these  conditions  that  can 
be  negotiated,  raising  the  issue  that  the  Senator  from  Utah  has 
and  others  to  find  out  if  there's  some  flexibility.  We  can  move  on 
with  other  witnesses  and  so  forth.  This  issue  will  be  resolved  one 
way  or  the  other  in  the  next  few  days  or  weeks  whatever  it  is  and 
we  will  get  to  that  point  again,  but  we  shouldn't  lose  that  oppor- 
tunity, it  seems  to  me. 

Senator  Bennett.  Could  I  ask  my  friend  from  Connecticut  a 
question? 

Senator  DODD.  Certainly. 

Senator  Bennett.  Suppose  following  on  the  comment  by  the  Sen- 
ator from  Massachusetts  we  said  to  the  White  House,  OK,  we  ac- 
cept your  deal  if  you  drop  conditions  1,  4,  and  5  and  we  give  you 
24  hours  to  answer.  I'm  not  a  lawyer.  I'm  not  as  troubled  about 
number  1,  and  I  don't  really  understand  what  number  5  means.  I'm 
very  troubled  by  number  4.  I  think  number  4  is  clearly  drawn  to 
make  sure  that  the  notes  in  fact  will  never  be  turned  over,  so  I'm 
prepared  to  vote  as  my  Chairman  would  ask  me  to  vote  on  the 
issue  of  condition  number  4. 

Now  if  giving  the  White  House  24  hours  so  that  they  say  they 
will  drop  this  condition  and  turn  the  notes  over  to  us,  as  Senator 
Kerry  implied  they  were  willing  to  do,  but  apparently  the  condi- 
tions indicate  that  they  are  not,  if  in  fact  they  are  willing  to  turn 
the  notes  over  to  us,  I'm  willing  to  wait  24  hours,  but  are  you  pre- 
pared to 

Senator  DoDD.  I  don't  know  and  I  don't  know  if  any  of  us  know. 
That  is  the  point  of  a  negotiation,  it  seems  to  me.  I  don't  under- 
stand. Number  1,  it  seems  to  me  is  sort  of — it  is  basically  saying 
what  most  of  us  agreed  here  anyway,  we  are  testing  that.  So  num- 
ber 1,  I  think,  is  not  really  the  issue.  I  think  it's  4  and  5.  I  think 
I  understand  4.  I'm  not  sure  I  understand  5  entirely  myself. 

Senator  Bennett.  I  am  not  sure  I  understand  5  either,  but  num- 
ber 4  pretty  much  makes  up  my  mind. 

Senator  DoDD.  I  understand  that,  but  I  don't  know  the  answer 
because  I  have  seen  this  just  this  morning  as  well,  but  let  me  ask, 
if  I  can,  our  Counsel  to  interpret  what  number  5  means  because 
I  haven't  heard  a  clear — 4,  excuse  me. 

The  Chairman.  Wait,  let  me  do  this  now.  I  think  everybody  has 
expressed — Senator  Domenici  has  not  nor  has  Senator  Bryan  and 
I  am  going  to  recognize  both  of  them  for  their  comments.  I  think 
Senator  Dodd,  you  certainly  have  put  forth  the  essence  of  what 
we're  attempting  to  do  and  that  has  been  to  attempt  to  get  an 
agreement  which  would  protect  legitimately  those  interests  as  it  re- 
lates to  the  attorney-client  privilege  that  are  vested,  we  covered 
that  in  number  2  and  in  number  3  as  well.  That  is  an  offer  that 
has  been  out  for  in  excess  of  2  weeks.  The  other  three  are  abso- 
lutely unacceptable. 

Having  said  that,  the  White  House  is  obviously  not  only  through 
their  representatives  here  but  also  others  are  following  what  we 
have  said.  They  have  gotten  our  reply,  and  they  can,  during  the 
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course  of  our  procedures  which  will  take  us  through  until  tomorrow 
or  any  time  up  until  we  vote,  they  can  accept  that  which  we  have 
put  forth  weeks  ago,  at  least  2  weeks  ago,  and  they  have  not  seen 
fit  to  accept  until  today  with  various  strings  in  addition. 

So  my  intent  is  to  recognize  Senator  Domenici. 

Senator  Dodd.  Can  I  just  finish  my  one  question?  I  want  to  hear 
what  an  explanation  of  number  4  is  because  I  have  the  same — my 
eyebrows  were  raised  as  the  Senator  from  Utah's  were  when  I  read 
it  on  its  face.  Can  I  ask  our  Counsel  what  he  interprets  that  to 
mean? 

The  Chairman.  You  can  ask  your  Counsel  certainly,  but  I  am 
going  to  ask  Counsel  to  limit  this.  Then  I  am  going  to  recognize 
Senator  Domenici  and  Senator  Bryan,  and  I  am  going  to  ask  our 
Counsel  and  Senator  Shelby  to  take  a  half  hour  as  it  relates  to  the 
legal  positions  and  then  a  half  hour  to  Senator  Sarbanes  as  he 
would  designate  for  Mr.  Ben-Veniste  and  others.  Then  we  will  have 
whatever  other  debate  might  be  necessary,  and  if  we  have  not  re- 
ceived from  the  White  House  at  that  point  in  time  an  acceptance 
of  what  we  have  put  forth,  we  will  go  to  a  vote.  We  will  still  leave 
this  matter  open  because  we  will  then  have  to  move  forward  on  the 
vote  tomorrow,  and  we  would  keep  this  time  still  open.  The  White 
House  will  still  have  the  opportunity  to  accept  what  we  have  put 
forth,  and  that  which  is  embodied  in  2  and  3.  So  there  will  be 
ample  opportunity.  It  is  the  intent  of  this  Senator  to  keep  the  proc- 
ess moving. 

Senator  Domenici — excuse  me,  Mr.  Ben-Veniste. 

Mr.  Ben-Veniste.  Thank  you,  Mr.  Chairman. 

If  I  may  respond  to  Senator  Dodd,  and  indeed  to  Senator  Ben- 
nett, my  interpretation  of  point  4  in  the  letter  is  somewhat  dif- 
ferent than  has  been  represented  here  today,  and  I  think  it  comes 
from  an  understanding  of  the  very  harsh  consequences  that  the  law 
has  provided  in  cases  where  a  privilege  has  been  waived.  And  in- 
deed there  have  been  entire  treatises  written  on  the  attorney-client 
and  work  product  privileges.  Let  me  without  belaboring  the  point 
quote  the  Central  and  Horn  Book  proposition:  "Conduct  inconsist- 
ent with  a  clear  attempt  to  prevent  disclosure  constitutes  waiver." 

So  there  is  a  measured  reasonableness  in  the  proposal  that  has 
been  set  forth  in  number  4  here  today  where  the  Independent 
Counsel  and  other  Committees  who  might  be  interested  would  also 
be  the  beneficiaries  of  an  agreement  here  because  they  would  get 
the  notes  as  well,  but  all  that  I  understand  this  proposal  to  be  re- 
questing is  that  the  others  agree  that  this  does  not  constitute  some 
general  waiver  of  attorney-client  privilege  or  work  product  privi- 
lege. And  under  those  circumstances,  it  seems  eminently  reason- 
able to  me  for  such  a  condition  to  be  requested.  I  think  that  con- 
trary to  what  has  been  stated  here  today,  it  would  not  take  that 
long  to,  at  least,  find  out  the  response  to  the  question  posed  here. 

So  I  hope  that  answers  your  question.  Senator  Bennett,  and  puts 
it  in  greater  perspective.  Senator  Dodd. 

Senator  DoDD.  Thank  you. 

Thank  you,  Mr.  Chairman. 

The  Chairman.  Senator  Domenici. 
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OPENING  COMMENTS  OF  SENATOR  PETE  V.  DOMENICI 

Senator  DOMENICI.  Mr.  Chairman  and  fellow  Senators,  I  won't  be 
very  long  at  all.  I'm  used  to  interminable  debates  for  the  last  2  or 
3  weeks,  and  I  look  forward  to  those  for  the  next  5  days,  but  hope 
perhaps  we  can  get  a  little  bit 

Senator  DODD.  Maybe  you  could  take  this  one  as  well  to  your 
budget  hearing. 

Senator  DOMENICI.  Might  as  well  get  along  a  little  quicker  here 
so  I  won't  have  to  do  that  there.  While  I  give  you  my  thoughts,  I 
will  at  the  same  time  be  asking  a  question. 

I  want  to  commend  the  Committee,  the  staff,  and  the  Counsel  for 
both  sides  for  getting  us  to  where  we  are,  because  I  believe  we 
have  gone  through  some  very  touchy,  troubled  investigative  proc- 
esses and  I  think  it's  been  rather  fair  to  this  point.  Obviously,  any- 
body who  watches  these  kinds  of  things  historically,  sooner  or  later 
you  get  to  a  crunch  point.  We  are  getting  close  to  a  point  where 
there  are  a  couple  of  very,  very  serious  issues  that  may  split  us, 
and  I  wish  they  wouldn't.  I  wish  it  would  not  be  partisan.  But  es- 
sentially as  I  see  it,  we're  a  long  way  from  getting  this  evidence, 
even  if  we  issue  a  subpoena.  First  of  all,  don't  we  have  to,  after  we 
vote  here,  don't  we  have  to  vote  in  the  Senate? 

The  Chairman.  That's  correct. 

Senator  Domenici.  Is  it  debatable  in  the  Senate? 

The  Chairman.  It  is. 

Senator  DOMENICI.  And  isn't  in  the  normal  give  and  play  be- 
tween Counsel,  isn't  that  time  available  all  the  way  through  to  get 
these  kinds  of  issues  resolved? 

The  Chairman.  Absolutely.  The  door  will  still  continue  to  remain 
open.  Senator. 

Senator  Kerry.  Sure,  but  Mr.  Chairman,  if  I  could  just  ask  my 
friend,  I  mean  he  knows,  he's  been  around  Washington  a  long  time. 

Senator  Domenici.  Could  I  finish  my  thought?  I  haven't  said  a 
word,  let  me  finish  it.  I'll  be  pleased  to  exchange  with  you. 

Senator  Kerry.  I  apologize. 

Senator  Domenici.  I  had  thought  paragraph  number  4  was  very, 
very  unreasonable,  and  it  still  may  be.  I  have  heard  your  expla- 
nation, I  haven't  heard  ours.  But  obviously  you  don't  have  to  be  a 
very  big  lawyer  or  have  written  the  Horn  Book  on  privilege  to 
know  that  this  is  a  very  conditional  offer — very,  very  conditional. 
I  mean  it  permits  some  to  say  they  want  to  give  you  the  evidence, 
why  don't  you  sit  back  and  say  thank  you.  But  when  you  read  it, 
they're  not  giving  you  the  evidence  because  they're  attaching  condi- 
tions, some  of  which  we  can't  even  meet  and  some  of  which  we 
would  be  terribly  foolish  to  do. 

Why  would  we  say  that  that  meeting  was  privileged  when  our 
whole  contention  is  that  what  we're  trjdng  to  get  is  not  privileged? 
Now  to  me  it  seems  like  that's  just  turning  everything  on  its  head. 
We  are  not  contending  as  they  do  that  it's  privileged.  I  assume  if 
it  is,  we  would  assume  they  wouldn't  give  it  to  us,  right?  Unless 
it  is  exculpating  and  they  want  to  be  generous,  why  would  they  do 
it?  So  it  seems  to  me  somebody  wrote  this  nicely  to  make  it  sound 
like  they're  giving  you  something  but  they  really  aren't. 

Now,  frankly,  that  is  my  way  of  saying  there's  a  lot  of  politics 
in  this  letter.  For  those  who  said  it  is  politics  on  our  side,  this  is 
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a  very  good  political  letter,  along  with  being  written  by  some  very, 
very  good  lawyers. 

I  believe  we  ought  to  proceed,  we  ought  to  get  a  brief  description 
from  our  lawyers,  and  there  is  plenty  of  time,  Mr.  Chairman.  There 
is  plenty  of  time  for  you  all  to  work  this  out.  If  the  White  House 
really  wants  to  and  they  aren't  attaching  conditions  that  are  unrea- 
sonable and  would  prejudice  this  Committee's  ability  to  get  its  job 
done,  they  will  get  worked  out.  If  not,  I  assume  we  will  let  a  court 
decide.  And  even  that's  weeks  and  perhaps  months  away,  isn't  it? 

The  Chairman.  That  is  correct. 

Senator  DOMENICI.  So  in  the  meantime,  the  White  House  is  stuck 
with  the  proposition  that  they  have  to  maintain  that  they  don't 
want  to  give  us  this  because  it  is  privileged.  With  whatever  the 
ramifications  of  that  are,  that  we  don't  want  to  give  you  something 
because  it  is  privileged.  That  is  their  privilege  to  maintain  that  for 
the  next  6  months.  But  we  ought  to  proceed  so  that  that  will  end 
at  some  point.  I  mean  it  won't  end  if  we  don't  start  with  the  proc- 
ess that  takes  an  awful  long  time  from  beginning  to  end. 

I  would  be  pleased  to  yield  if  the  Senator  has  something. 

Senator  Kerry.  What  I  was  going  to  say  to  my  friend,  and  I 
think  he  makes  good  points  as  he  always  does,  but  is  there  not  a 
reality  here  that  there's  a  clear  distinction  between  a  vote  today 
and  the  headlines  tomorrow  which  are  obviously  headlines  of  con- 
frontation that  posture  all  of  us  in  a  position  of  being  viewed  as 
forcing  something  that  I'm  not  yet  certain  we  have  to  force.  Now 
that  is  the  distinction  here;  to  one  degree  it's  the  distinction. 

Second,  I  would  like  to  be  able  to  examine  for — ^you  know,  it 
seems  to  me  not  too  much  given  the  historical  precedental  value  of 
what  we're  being  asked  to  do,  for  some  of  us  to  be  able  to  explore 
in  our  own  minds,  as  well  as  with  those  involved,  the  legitimacy 
of  the  claim,  questions  that  arise  about  the  other  two  components, 
which  I  have  acknowledged,  I  have  questions  about.  Before  I  have 
to  cast  a  vote,  I  would  like  to  have  the  full  measure  of  ability  to 
be  able  to  cast  a  vote  that  is  fully  thought  out  and  possibly  even 
for  this  whole  Committee  avoidable  in  terms  of  the  confrontation. 

If  all  we  are  doing  is  looking  for  the  headline  tomorrow,  "Senate 
Committee  votes  to  subpoena  to  force  President,"  we  can  do  that, 
but  if  we  are  not  just  looking  for  that,  why  can't  we  come  back  ei- 
ther tomorrow  or  Monday  once  we  have  had  that  opportunity  to  see 
whether  or  not  this  can  be  flushed  out  further?  And  then  conceiv- 
ably everybody's  interests  are  satisfied. 

Now  maybe  that  can't  happen.  It  may  be  that  even  some  of  us 
will  be  convinced  that  there  isn't  a  legitimacy  to  some  component 
of  this,  but  I  don't  think  it's  asking  too  much  for  that  in  the  context 
of  the  larger  purpose  of  this  Committee  and  the  amount  of  work 
that  we're  doing. 

The  Chairman.  Senator 

Senator  DOMENICI.  Well,  I  mean  I  can  address  the  issue.  I  don't 
see  that  as  being  the  big  issue  that  you  do.  If  the  subpoena  is  not 
going  to  get  carried  out  and  the  White  House  is  not  going  to  have 
to  do  anything  for  a  long  time 

Senator  DODD.  Pete,  would  you  yield  on  that  point? 

Senator  DOMENICI.  It  doesn't  seem  to  me  that  the  issue  you  raise 
about  the  headline  tomorrow  is  that  important. 
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Senator  DODD.  Just  a  point  here.  You  ioiow,  this  is 

Senator  Kerry.  Of  course  it  is  important,  if  I  could  just  say.  I 
mean,  the  American  people  don't  need  to  be  given  an  unfair  image 
if  it  is  not  fair.  And  if,  indeed,  there's  a  way  to  work  out  getting 
this  document,  why  do  they  have  to  be  creating  the  perception 
somehow  that  they  are  hiding  something,  if  there's  a  legitimate 
privilege?  Now  if  there  isn't  one,  then  maybe  we  ought  to  all  of  us 
send  that  message,  but  it  seems  to  me  that  we  all  understand  how 
this  thing  is  played. 

Senator  DoDD.  Pete,  I  just  want  to  make  the  point  to  you  here, 
too,  on  this. 

Senator  Domenici.  Sure. 

Senator  Dodd.  You  go  through  this  whole  process,  and  once  you 
start  down  that  road,  it  gets  more  difficult,  I  think.  You  know,  just 
taking  a  look  at  this,  you  could  argue  in  point  1  that  you  don't 
want  to  agree  that  it's  privileged.  Well,  maybe  we  could  find  lan- 
guage that  says  there's  a  legitimate  claim  of  privilege  here.  That 
doesn't  resolve  it,  but  certainly  we  all  agree  that  that's  the  case. 
There's  a  way,  it  seems  to  me  here,  to  try  and  reach  some  accom- 
modation on  this  and  get  the  job  done  and  get  to  the  information, 
which  I  think  has  value  for  us  all. 

I  would  like  to  suggest  that  maybe,  Mr.  Chairman,  rather  than 
going — we  can  all  make  our  statements  here  back  and  forth,  but 
maybe  it  would  be  more  worthwhile  to  just  take  the  time  with 
Counsel  present  and  so  forth  and  the  White  House  to  see  if  you 
can't  come  to  some  accommodation  on  all  of  this,  rather  than  sit- 
ting here  in  a  public  hearing  and  just  making  our  statements,  to 
see  if  we  can't  utilize  the  time  to  determine  whether  or  not  there 
is  an  opportunity  here  to  resolve  this.  It  seems  to  me  that  would 
be  a  valuable  exercise  and  use  of  our  time  rather  than  making  our 
statements  here.  I  make  that  suggestion  to  you. 

Senator  DOMENICI.  Mr.  Chairman,  might  I  just  say,  nobody 
would  like  to  see  less  confrontation  around  this  time  of  year  and 
maybe  all  the  time  around  this  place  than  this  Senator.  But  I  don't 
think  we  should  leave  those  statements  unanswered  from  the 
standpoint  of — if  the  White  House  was  serious  about  getting  us  this 
evidence,  they  have  had  a  long,  long  time  to  work  on  trying  to 
make  these  arrangements.  Now  every  time  we  get  to  that,  do  we 
have  to  get  to  a  day  of  subpoena  issue  for  them  to  come  to  their 
senses?  That's  their  problem  too,  isn't  it? 

Senator  DoDD.  Pete,  in  fairness  to  them,  and  again  the  letter,  I 
would  draw  your  attention  to  the  letter  of  December  13th.  We  can 
go  back  and  forth,  but  they  make  the  case  that  they  have  been 
working  on  this  now.  There  may  be  a  disagreement  with  some  per- 
sonalities here,  but  there  is  a  pretty  substantial  record  going  back 
to  early  November  on  some  of  these  matters  where  a  real  effort  has 
been  made.  This  isn't,  I  think  in  fairness,  last  minute. 

I  think  we  all  ought  to  recognize  there  has  been  thousands  of 
documents  turned  over  without  getting  involved  in  any  of  this  stuff 
we  are  in  the  midst  of  today.  It's  been  very  forthcoming.  I  think 
if  we  are  going  to  be  critical  at  some  points,  we  also  have  to  be 
complimentary  where  there  is  a  willingness.  And  they  really  have 
done  that,  more  so  than  an3^hing  else  we  have  ever  seen  in  Con- 
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gress  in  dealing  with  White  Houses  over  the  years,  so  I  think  it's 
worthwhile  to  make  that  point. 
The  Chairman.  Senator  Bryan. 

OPENING  COMMENTS  OF  SENATOR  RICHARD  H.  BRYAN 

Senator  Bryan.  Thank  you  very  much,  Mr.  Chairman. 

Let  me  just  say  I  deeply  regret  the  decision  that  would  require 
the  Committee  to  vote  today  on  the  question  of  the  issuance  of  the 
subpoena.  With  all  due  respect,  Mr.  Chairman,  I  think  it  is  a  mis- 
take, I  think  it  is  unnecessary,  and  I  think  it  is  avoidable. 

This  Committee  ought  to  work  with  the  White  House  to  avoid  a 
confrontation  if  possible.  Putting  this  issue  in  some  context,  the 
Committee  has  sought  the  notes  taken  by  Mr.  Kennedy  on  the  5th 
of  November  1993,  and  I  must  say  that  I  think  the  Committee  has 
made  some  progress.  Putting  aside  the  issue  of  timing  which  I  un- 
derstand divides  us,  the  offer  made  today  is  significant.  The  notes 
that  the  Committee  has  sought  are  now  being  offered. 

Now,  I  understand  that  there  are  some  concerns  about  some  of 
the  conditions.  Condition  5,  the  ambiguity  of  what  is  meant  by  a 
"bipartisan  basis,"  and  particularly  the  question  of  number  4  in 
terms  of  what  all  that  would  require.  But  I  know  of  no  reason,  cer- 
tainly no  compelling  reason,  that  we  could  not  allow  our  Counsel 
to  engage  in  further  conversation  with  the  White  House  to  see  if 
number  5  could  be  clarified  and  that  there  could  be  further  refine- 
ments on  the  condition  attached  here  as  number  4. 

And  finally  let  me  just  say,  Mr.  Chairman,  there  has  been  a  good 
bit  of  discussion  on  the  doctrine  of  waiver.  That  is  not  one  that 
electrifies  the  folks  back  home.  It  is  subtle,  it  is  esoteric,  but  it  is 
nevertheless  a  very  legitimate  issue. 

Every  lawyer  on  this  Committee,  and  there  are  a  number  on  both 
sides  of  the  aisle,  understands  that  there  is  no  concept  of  selective 
waiver.  The  White  House  clearly  has  no  concern  with  respect  to  the 
contents  of  the  November  5,  1993,  notes.  They  are  offering  those 
notes,  so  that's  not  the  issue. 

The  issue,  which  I  believe  is  legitimate,  and  although  the  au- 
thorities are  divided,  nevertheless,  there  is  a  substantial  question 
of  law  as  to  whether  or  not  if  those  documents  are  tendered, 
it  constitutes  a  waiver  that  would  preclude  them  from  asserting  the 
doctrine  of  attorney-client  relationship  or  executive  privilege  in  a 
different  forum,  in  a  different  context  with  respect  to  some  other 
documents,  and  that,  Mr.  Chairman,  is  a  very  legitimate,  bona  fide 
public  policy  issue  and  I  don't  think  we  should  make  light  of  it. 

I  would  just  conclude,  Mr.  Chairman,  by  making  the  point  that 
I  wish  the  Chairman  would  reconsider  his  position.  We  are  going 
to  be  here  tomorrow.  We  may  very  well  be  here  Saturday,  and  we 
are  certainly  going  to  be  here  next  week.  And  to  permit  our  Coun- 
sel to  pursue  the  two  conditions  that  are  the  most  troubling  to 
Members  of  the  Committee,  I  see  no  reason  why  that  could  not  be 
done  before  we  are  required  to  take  a  vote  on  the  subpoena. 

Let  me  say  that  I  make  no  comment  with  respect  to  how  I  might 
vote  on  that  issue  after  further  discussions  might  be  held.  I  would 
want  to  reserve  judgment  until  I  heard  the  result  of  those  discus- 
sions. 

I  thank  the  Chair. 
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The  Chairman.  I  would  have  to  say  that  my  colleagues'  and 
friends'  observations  I  think  are  very  bona  fide  in  many  respects, 
absolutely,  and  those  of  Senator  Dodd,  if  this  was  the  first  time 
that  we  were  really  considering  this,  but  when  you  look  at  the 
background  of  it,  and  I  am  not  attempting — it  is  not  a  question  of 
who  is  right  and  who  is  wrong  and  whose  interpretation  and  what 
personality.  These  things  happen  and  we  understand  that. 

But  we  have  really  reached  a  point  now  where  I  have  to  say,  and 
my  Counsel  says — and  I  think  our  Counsels  work  together  as  best 
you  could  possibly  hope  for  and  have  been  in  a  very  professional 
manner  conducting  themselves,  even  if  they  have  different  points 
of  view  on  issues,  but  I  would  have  to  say  that  this  is  not  a  vacu- 
um, this  has  not  come  up  just  to  be  sprung.  This  is  something  we 
have  indicated  we  are  going  to  be  moving  toward  and  that  we  have 
attempted  to  avoid. 

I  hope  and  notwithstanding — and  I  understand  your  well-articu- 
lated point — and  we  share  a  difference  because  we  believe,  and  I 
think  Senator  Domenici  indicated,  we  hope  that  we  can  bring  this 
so  we  can  get  the  documents  and  continue  in  a  manner  that  will 
not  prejudice  unfairly  the  President  and  his  right  to  counsel  and 
his  right  to  privacy  in  these  situations,  and  by  the  same  token  will 
not  impede  the  Committee  from  conducting  its  job  not  only  as  it  re- 
lates to  these  notes  but  future  endeavors. 

By  the  way,  your  statement  as  it  relates  to,  we  should  not  take 
the  question  of  waiver  frivolously  and  just  think  that  it's — we  have 
no  problem  with  that.  I  concur  with  that,  and  that  is  why  as  it  re- 
lates to  number  2  and  3,  I  think  we  addressed  that.  Hopefully  we 
addressed  it.  There  is  a  question  as  to  1,  4,  and  5.  To  say  to  the 
White  House  right  now — if  you  come  back,  even  after  the  issue  and 
voting  on  the  subpoena  is  dealt  with,  we  can  accept  the  note  as 
provided  in  this  letter  with  conditions  2  and  3,  but  1,  4,  and  5  we 
cannot  accept.  I  think  that  is  a  response,  I  think  they  know  it.  We 
have  spelled  it  out  here.  We  will  go  forward  on  this  and  if  before 
we  vote  we  get  a  communique  that  says  they  will  accept  that, 
that's  fine,  then  we  will  go  forward. 

But  I  think  Senator  Domenici  just  laid  it  out.  At  some  point  in 
time,  we  have  to  get  to  this,  and  I  have  to  be  candid  with  you. 
There  is  a  question  of  when  do  we  continue  to  press  forward.  If  we 
don't,  there  is  a  likelihood  that  we  will  not  have  an  opportunity  to 
pursue  this,  and  to  get  a  resolve  that  they  are  either  going  to  put 
this  information  forward  voluntarily  or  we  will  seek  that  process  in 
the  courts  before  we  leave  for  recess,  and  that  is  the  sense  of  ur- 
gency that  would  compel  us. 

Otherwise,  absent  that  situation,  I  want  to  assure  my  colleague 
that  I  would  absolutely  put  this  over  for  24  hours.  I  put  it  over  be- 
fore. This  hasn't  been  a  rush  to  do  this,  and  I  would  put  it  over 
again.  But  that's  the  problem.  We're  banging  up  into  that  time 
delay.  We  would  have  to  come  back  tomorrow  in  any  event  to  vote. 
There  is  a  3-day  layover  period,  reports  that  have  to  be  issued.  So 
I  want  to  assure  my  colleague  it  is  not  with  an  idea  that  we  are 
going  to  do  this  in  an  arbitrary  way  or  because  we  are  being  arbi- 
trary at  this  point  in  time.  We  are  just  facing  that  time  clock,  tick- 
ing away. 
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Senator  Bryan.  Mr.  Chairman,  if  I  might  respond  ever  so  briefly. 
I  understand  the  concerns  voiced  by  the  Chairman,  and  let  me  just 
say  perhaps  my  own  view  on  this  is  colored  by  my  experience  in 
serving  on  a  Committee  that  none  of  us  desires  but  whose  hall- 
mark was  bipartisan.  I  realize  it  takes  a  little  extra  time  to  achieve 
a  bipartisan  result. 

Let  me  with  due  respect  indicate  to  you  that  I  think  it  would  be 
in  the  interest  of  this  Committee  to  continue  to  try  to  pursue  a  bi- 
partisan objective.  I  think  that  at  least  with  some  of  us  on  this 
Committee,  we  do  want  an  opportunity  before  we  are  required  to 
vote  on  this  to  see  if  the  issues  that — raise  legitimate  issues,  par- 
ticularly the  questions  of  4  and  5  which  have  been  discussed.  It 
just  seems  to  me  without  tr3dng  to  see  if  there's  some  resolution, 
some  further  massaging  of  language,  some  clarification,  that  to 
vote  today — again  I  most  respectfully  suggest  it  just  seems  that  we 
ought  to  try  to  do  that. 

Maybe  the  answer  is  that  there  is  no  resolution,  we  will  have  to 
vote,  but  it  just  seems  to  me  that  that  ought  to  be  pursued.  This 
document  is  significant,  putting  aside  the  question  of  the  timing, 
this  is  significant.  The  White  House  is  offering  the  document  that 
the  Committee  seeks,  and  the  conditions  are  of  some  concern  to 
some  of  the  Members. 

The  Chairman.  Let  me  in  an  attempt — and  this  may  not  satisfy 
my  colleague's  request  fully.  I'm  going  to  invite  the  White  House — 
they  have  heard  our  reply  and  the  concern,  and  I  think  very  real 
concern  as  to  the  conditionality  that  has  been  attached  to  their 
proffer. 

The  fact  that  1,  4,  and  5  make  it  impossible  for  us  to  accept  does 
not  preclude  a  response  by  them  as  it  relates  to  what  I  think  is  the 
central  issue  and  which  they  are  entitled  to  protection,  that  is  2 
and  3.  They  have  no  waiver — that  no  waiver  will  be  constituted  in 
any  other  form  as  a  result  of  their  making  available  the  informa- 
tion requested.  And  that  the  Committee  would  limit  its  testimony 
with  respect  to  this  meeting  to  the  White  House  officials  who  at- 
tended it. 

So,  we  have  no  problem.  I  don't  see  us  voting  until  at  least  2  or 
2:30  p.m.  I  am  holding  open  to  the  White  House  that  if  they  have 
any  desire  to  meet  an  accommodation  as  it  relates  to  these,  that 
I  would  put  off  this  vote. 

I  am  going  to  ask  now  that  Counsels  put  forth  our  position  in 
order  to  meet  those  legal  requirements  statutorily,  with  the  idea 
that  if  prior  to  2  or  2:30  p.m.,  the  White  House  informs  us  that 
they  are  willing  to  proceed,  as  I  have  just  outlined,  why  then  we 
will  put  it  off  and  we  will  have  no  vote. 

Senator  Sarbanes.  Mr.  Chairman,  I  just  want  to  make  the  obser- 
vation, I  think  that  is  not  in  any  way  a  reasonable  or  forthcoming 
proposition  in  terms  of  trying  to  resolve  this  issue,  and  I  think  that 
ought  to  be 

The  Chairman.  You  have  to  start  from  someplace. 

Senator  Sarbanes.  That  ought  to  be  clearly  understood.  My  own 
view  consistently  has  been  that  the  original  proposal  they  made 
was  forthcoming.  This  proposal  is  much  more  forthcoming  than 
that  one.  I  think  it  deserves  careful  consideration.  The  legal  schol- 
ars tell  us  that  their  claim  for  the  privilege  is  valid  and  warranted. 
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We  have  some  of  the  best  experts  in  the  field  teUing  us  that,  and 
I  think  this  proposition  you  have  just  advanced  is  without  any  sub- 
stance. 

The  Chairman.  I'm  sorr}^  the  Senator  feels  that  way. 

Senator  Sarbanes.  I  understand  that  the  Chairman  wants  to 
provoke  a  controversy  and  create  a  political  issue,  and  I  regret  that 
very  much. 

The  Chairman.  I  regret  that  you  feel  that  way. 

Senator  Sarbanes.  I  do  feel  it  very  strongly,  Mr.  Chairman.  I 
have  worked  with  you,  we  have  moved  this  matter  forward  in  a 
very  bipartisan  way,  we  have  joined  in  some  very  extraordinary 
and  extensive  requests  for  documents  and  for  testimony  from  wit- 
nesses. We  have  tried  to  move  this  matter  forward  and  delve  into 
what  has  taken  place,  and  I  think  the  turn  that  this  has  now  taken 
is  clearly  a  political  exercise.  That  is  my  very  strong  perception  of 
it.  I  am  clearly  placing  that  view  upon  the  record,  and  I  regret  that 
the  matter  has  come  to  this. 

The  Chairman.  I  regret  that  as  well,  and  again  the  offer  is  open 
to  the  White  House.  We  still  stand  ready,  and  indeed  if  the  hour 
of  2  p.m.  comes  and  goes  and  we  have  not  voted  and  have  not 
taken  this  up,  and  I  don't  think  we  will  by  that  time,  I  am  still 
willing  and  this  Committee  is  still  willing  to  enter  into  an  agree- 
ment. But  we  cannot  make  it  an  agreement  that  is  so  conditional 
that  it  does  not  assure  the  production  of  that  which  the  White 
House  on  one  hand  says  it's  willing  to  put  forth  and  on  the  other 
hand  attaches  conditions  that  indeed  may  make  it  impossible  for 
that  to  take  place.  That's  where  we  are,  so  I  keep  that  offer  open, 

Mr.  Chertoff. 

Mr.  Chertoff.  Thank  you,  Mr.  Chairman. 

Mr.  Chairman,  we  carefully  reviewed  the  briefs  that  were  sub- 
mitted by  both  Williams  &  Connolly,  the  attorneys  for  the  Presi- 
dent, and  by  the  White  House  Counsel's  Office,  as  well  as  doing  a 
considerable  amount  of  independent  research,  beginning  frankly 
well  before  this  matter  precipitated  into  something  more  lively  in 
the  last  week. 

Senator  Sarbanes.  Are  we  working  under  a  time  limit? 

The  Chairman.  Half  hour  on  each  side. 

Mr.  Chertoff.  I  would  like  to  briefly  outline  the  position  that 
the  Majority  staff  believes  is  appropriate  after  careftil  reflection 
and  study  of  the  applicable  law. 

Let  me  begin  by  saying  that  the  threshold  as  to  issue,  Mr.  Chair- 
man, is  why  is  this  important,  why  are  the  notes  and  the  occur- 
rences in  tlus  meeting  something  that  the  Committee  needs  to  look 
at.  And  I  think  it  stems  from  the  fact  that  the  meeting  may  very 
well  bear  crucial  evidence  with  respect  to  a  number  of  the  areas 
of  concern  under  the  resolution. 

To  pick  one  as  an  example,  it  has  been  much  examined  by  this 
Committee  the  manner  in  which  confidential  law  enforcement  in- 
formation was  handled  by  the  White  House.  There  is  evidence  in 
the  record  that  confidential  RTC  information,  perhaps  confidential 
Department  of  Justice  information,  came  into  the  hands  of  people 
at  the  White  House  Counsel's  Office. 

The  very  crux  of  the  question  as  considered  by  the  Committee 
and  as  considered  by,  for  example,  the  Office  of  Government  Ethdcs, 
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was  whether  the  information  was  handled  for  an  official  purpose  or 
whether  it  was  used  for  a  private  purpose,  and  that  follows  from 
the  well-recognized — even  recognized  by  Mr.  Cutler,  former  White 
House  Special  Counsel — distinction  between  what  the  President 
does  officially  and  what  the  President  does  in  his  personal  capacity. 

This  meeting,  to  our  knowledge,  represents  the  first  occasion 
after  the  confidential  information  was  transferred  to  the  White 
House  Counsel's  Office,  that  members  of  that  Office  met  with  the 
President's  private  attorneys. 

The  questions  we  must  ask,  and  there  is  no  substitute  for  pene- 
trating into  what  occurred  at  the  meeting,  is  what  confidential  in- 
formation was  conveyed,  what  use  was  made  of  it  in  the  meeting, 
what  planning  was  done  in  the  meeting  as  a  result  of  that  informa- 
tion, how  does  that  meeting  relate  to  future  White  House  activities, 
things  the  White  House  did  after  the  meeting,  including  the  fact 
that  Senator  Sarbanes  pointed  out,  that  5  days  after  the  meeting 
in  which  we  are  told  by  White  House  representatives  that  the  torch 
was  being  passed  to  the  private  attorneys,  Mr.  Kendall  sent  a  chro- 
nology back  to  Mr.  Eggleston,  passing  the  torch  back.  Was  there  an 
agreement  in  the  meeting  that  both  the  White  House  Counsel's  Of- 
fice and  the  private  attorneys  would  continue  to  operate  in  tandem 
to  help  the  President  with  his  personal  legal  problems  arising  out 
of  the  activities  of  Whitewater  and  the  Rose  Law  Firm  back  in  Ar- 
kansas in  the  1980's? 

The  nub  of  the  question  faced  by  this  Committee  is,  was  the  con- 
fidential information  used  in  some  fashion  to  benefit  the  financial 
or  the  personal  interests  of  the  First  Family  as  they  confronted 
mounting  investigations  into  the  activities  of  the  law  firm  and  of 
White-  water  back  in  Arkansas  in  the  1980's.  And  I  might  observe 
in  that  regard,  Mr.  Chairman,  that  the  RTC  Inspectors  Greneral 
were  frustrated  when  they  tried  to  get  to  this  very  question  when 
they  conducted  their  own  investigation  last  year. 

Now  the  briefs  raised  two  objections,  two  principal  objections  to 
our  obtaining  this  information.  There  is  the  objection  or  the  con- 
cern expressed  that  by  giving  us  the  notes  of  this  meeting,  the 
White  House  will  be  creating  a  waiver  for  all  other  meetings  or  dis- 
cussions involving  the  President  and  his  private  attorney.  Nothing 
could  be  further  from  the  truth.  As  I  told  the  Committee  earlier, 
Mr.  Chairman,  the  law  is  simply  to  the  contrary. 

To  the  extent  that  the  Committee  subpoenas  and  compels  the 
production  of  these  notes,  the  courts  have  held  that  will  not  be  re- 
garded as  a  waiver.  As  recently  as  2  or  3  years  ago,  the  Court  of 
Appeals  for  the  11th  Circuit  stated  that  position  precisely  in  a  situ- 
ation in  which  Congress  had  subpoenaed  records  of  a  Government 
agency,  the  Court  saying  that  the  fact  that  a  subpoena  was  issued 
meant  that  it  was  not  a  general  waiver,  so  that  this  expressed  con- 
cern is  simply  not  a  valid  concern. 

The  second  expressed  concern  is  that  we  are  interfering  with  the 
free  exchange  of  ideas  between  the  President  and  his  private  attor- 
neys. Again,  that  is  not  what  is  being  sought  here.  The  record  is 
clear  that  the  President  and  the  First  Lady  were  not  present  in  the 
meeting.  Mr.  Kennedy  testified  before  the  Committee  that  he  was 
not  conve3dng  or  carr3dng  any  messages  from  them  into  the  meet- 
ing, they  were  not  on  the  telephone  with  the  meeting,  nor  in  fact 
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is  this  a  meeting  which  involves  exclusively  the  private  lawyers.  So 
that  concern  is  really  not  present  here. 

The  third  concern  is  one  that  has  been  raised  but  then  lowered, 
and  that  is  the  reference  made  by  the  White  House's  submission 
to  executive  privilege.  Let  me  be  clear,  Mr.  Chairman,  that  the  law 
is  this:  The  President  must  make  a  deliberate  decision  to  exercise 
the  executive  privilege.  It  is  not  something  that  can  be  raised  by 
implication  or  can  be  raised  by  indirection. 

My  understanding  of  the  paper  submitted  here  is  that  the  Presi- 
dent has  not  raised  the  executive  privilege.  Not  having  raised  it, 
my  suggestion  to  the  Committee  is  it  need  not  consider  the  execu- 
tive privilege  in  these  proceedings.  And  I  might  observe  that  that 
is  one  of  the  factors  that  takes  this  case  out  of  the  precedent  of 
United  States  v.  Nixon  and  the  cases  dealing  with  the  constitu- 
tional relationship  between  the  branches. 

What  is  at  stake  here  is  the  President's  desire  to  shield  commu- 
nications that  have  to  do  with  his  private  affairs,  with  his  private 
activities  and  that  of  the  First  Lady  occurring  before  the  President 
took  office  in  1993. 

Let  me  finally  turn  to  what  is  the  principal  argument  that  has 
been  raised  by  the  White  House  in  connection  with  this,  and  that 
is  that  there  is  applicable  here  what  is  sometimes  called  a  joint  de- 
fense strategy  or  a  common  interest  privilege,  and  that's  a  privilege 
that  is  accepted  by  many  courts  in  the  law  where  you  have  lawyers 
for  two  parties  who  are  involved  in  joint  defense  against  a  common 
adversary. 

One  of  the  cases  cited  by  Mr.  Kendall  in  his  brief,  the  Hanes' 
case  out  of  the  Third  Circuit,  states  precisely  that.  It  is  available 
where  two  parties  are  in  joint  defense  against  a  common  adversary. 
The  two  parties  here  are  the  President  and  the  Clintons  privately 
and  the  Office  of  the  Presidency.  Yet  on  the  facts  of  this  case,  there 
is  no  way  one  can  interpret  these  two  parties  as  being  involved  in 
a  joint  defense  against  the  common  adversaries. 

To  the  contrary,  there  is,  in  fact,  an  adversary  relationship  or  po- 
tential adversary  relationship  between  the  United  States  and  the 
interests  of  the  Clintons  personally,  so  that  this  case,  without  sug- 
gesting that  there  are  not  cases  where  there  may  be  a  joint  privi- 
lege between  White  House  Counsel  and  personal  attorneys,  in  some 
circumstances,  for  example,  the  filing  of  personal  disclosure  forms. 
And  without  dealing  with  the  general  propositions,  which  I  under- 
stand are  what  have  been  commented  upon  in  the  press  by  various 
experts,  what  is  relevant  is  this  case.  In  this  case,  the  subject  mat- 
ter of  the  meeting  is  only,  only  the  conduct  of  the  President  and 
the  First  Lady  at  a  time  before  they  assumed  office  having  to  do 
with  activities  in  Arkansas,  having  to  do  with  activities  of  the  First 
Ladys  law  firm,  having  to  do  with  the  activities  of  the  Governor — 
of  then-GrOvemor  Clinton,  and  having  to  do  with  their  personal  in- 
vestments, none  of  which  implicate  to  any  degree  the  Presidential 
Office. 

There  may  be  political  ramifications,  but  that  does  not  convert 
that  into  a  matter  of  Presidential  Office  concern  as  to  which  legal 
advice  is  required  to  the  Presidential  Office. 

Let  me  suggest  again  that  in  this  case  we  have  the  emphatic  fact 
that  there  is  a  potential  adversity  of  interest  between  interests  of 
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the  White  House,  which  after  all  the  White  House  Counsel's  Office 
is  populated  by  attorneys  who  have  an  ultimate  obligation  to  the 
United  States,  and  personal  lawyers  to  the  President  whose  obliga- 
tions to  the  President,  as  their  obligations  would  be  to  any  other 
private  client,  is  to  contend  against  any  attempt  by  the  United 
States  to  impose  liability  against  the  President,  whether  it  might 
have  been  liability  against  the  First  Lady  through  the  activities  of 
the  Rose  Law  Firm  in  working  on  Madison  Guaranty  matters — and 
I  might  point  out,  Mr.  Chairman,  that  interestingly,  Mr.  Nuss- 
baum,  when  he  raised  an  objection  to  Mr.  Altman  recusing  himself 
in  early  1994  from  the  RTC  investigation,  honed  in  on  precisely 
this  danger  when  he  suggested  he  was  concerned  about  the  ETC 
in  light  of  its  past  history  of  aggressively  pursuing  lawyers  who  are 
counseling  savings  and  loans. 

The  President  was  and  is  perfectly  entitled  to  private  representa- 
tion on  these  issues,  in  resisting  claims  of  liability,  but  that  is  not 
the  same  interest  the  United  States  and  its  lawyers  have  in  seeing 
to  it  that  the  obligations  owed  to  the  United  States  are  carried  out. 

Let  me  finally  turn  to  yet  another  reason  why  this  common  inter- 
est does  not  apply,  and  that  has  to  do  with  the  presence  of  Mr. 
Lindsey  on  the  scene,  because  wholly  apart  from  the  fact  that  the 
White  House  lawyers  were  not  in  a  position  on  these  facts  to  share 
a  common  or  joint  defense  with  the  private  attorneys,  Mr.  Lindsey 
was  not  present  in  the  capacity  of  a  lawyer.  What  is  quite  clear  is 
that  the  attorney-client  privilege  is  a  narrow  privilege  that  has  to 
do  with  communications  from  the  client  to  the  lawyer  and  the  law- 
yer to  the  client  in  connection  with  the  giving  of  legal  advice. 

Not  every  effort  by  a  lawyer  to  collect  facts  is  subject  to  the  attor- 
ney-client privilege.  To  the  contrary,  attorney  privilege  is  routinely 
struck  down  where  people  are  conversing  with  attorneys  as  wit- 
nesses or  because  they  have  factual  information  that  are  going  to 
help  the  attorney  prepare  his  case.  That  is  not  subject  to  the  attor- 
ney-client privilege. 

Mr.  Lindsey  quite  forthrightly  stated  in  repeated  questioning  at 
hearings  last  year  and  in  depositions  last  year,  that  his  functioning 
with  respect  to  the  White  House  handling  of  Whitewater  was  not 
in  the  capacity  of  a  lawyer,  he  was  not  giving  advice,  and  that,  it 
seems  to  me,  undercuts  the  position  taken  by  the  White  House  now 
that  Mr.  Lindsey  somehow  had  been  functioning  giving  legal  advice 
even  though  he  was  not  part  of  the  White  House  Counsel's  Office. 

Finally,  let  me  observe  with  respect  to  the  privilege,  and  then  I'll 
move  briefly  to  a  couple  of  other  small  points,  that  the  notion  that 
the  White  House  coming  into  this  meeting,  the  White  House  Coun- 
sel's Office,  was  busily  engaged  in  doing  Presidentially-oriented 
legal  work  on  Whitewater  is  simply  contrary  to  the  facts. 

Until  November  5th,  after  Mr.  Foster's  papers  had  been  trans- 
ferred to  Williams  &  Connolly,  the  only  evidence  we  have  of  in- 
volvement by  the  White  House  Counsel's  Office  in  matters  relating 
to  Whitewater  doesn't  have  to  do  with  giving  legal  advice;  it  has 
to  do  with  collecting  confidential  law  enforcement  information. 
That  is  not  a  protected  activity  that  deserves  the  privilege.  To  the 
contrary,  it  is  the  very  subject  of  the  investigation.  And  the  excuse 
that  was  given  at  the  time  it  was  collected  was  not  that  it  was 
being  collected  to  give  advice  to  the  President,  which  would  have 
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suggested  a  problem,  but  to  the  contrary  that  it  was  being  collected 
to  help  in  formulating  press  responses,  not  covered  by  the  privilege. 

Let  me  observe  briefly  this,  Mr.  Chairman.  There  is  a  well-ac- 
cepted exception  to  the  applicability  of  the  privilege,  where  in  fact 
the  meeting  itself  is  the  subject  of  controversy.  Sometimes  it  is 
called  the  crime  fraud  exception;  sometimes  it  arises  where  advice 
of  counsel  is  present  in  the  case  and  issues  in  the  case. 

Clearly  from  the  standpoint  of  Congressional  oversight,  the  con- 
duct of  the  White  House  Counsel's  Office  with  the  information  is 
the  very  nub  of  the  inquiry.  There  is  a  substantial  waiver  problem, 
given  the  fact  that  the  White  House  has  chosen  to  characterize  this 
meeting  in  the  press  to  some  degree  or  another. 

Finally,  to  the  extent  that  there  is  a  broader  protection  claimed 
for  attorney  work  product  in  this  meeting,  let  me  say  that  is  not 
an  absolute  privilege.  It  is  a  privilege  that  is  subject  of  being 
pierced  on  sufficient  cause,  and  I  would  suggest  to  the  Committee 
that  the  Committee's  oversight  responsibility  constitutes  just  such 
cause. 

Senator  Shelby.  Mr.  Chairman. 

The  Chairman.  Senator  Shelby. 

Senator  Shelby.  Mr.  Chairman,  last  week  in  the  Committee  I 
raised  the  point  that  the  President's  invocation  of  attorney-client 
and  executive  privilege  resembled  the  claims  of  another  White 
House  some  20  years  ago.  In  light  of  this  development  and  the  con- 
stitutional dimensions  of  such  a  decision,  I  want  to  take  a  look  here 
today  at  what  kind  of  arguments  have  been  raised  about  the  attor- 
ney-client privilege  and  executive  privilege  in  a  little  more  detail. 

I  have  taken  some  of  the  statements  that  have  been  made  on  the 
subject  and  I  have  put  them  in  order  so  I  can  place  them  here  on 
the  screen  and  everyone  can  review  them  with  me.  There  are  three 
main  arguments  that  I  want  to  look  at  that  have  been  raised  about 
this  issue.  If  we  could  just  start  by  looking  at  the  first  argument 
and  what  has  been  said  in  support  of  it. 

For  example,  the  argument,  importance  of  confidential  relation- 
ship to  carry  out  official  duties  of  the  Office  of  the  President.  Let 
me  quote  this: 

^Vhat  we  have  to  bear  in  mind  is  that  for  a  President  to  conduct  the  affairs  of 
this  office  and  conduct  them  effectively,  he  must  be  able  to  do  so  with  the  principle 
of  confidentiality  intact. 

And  then  compare  it  with  this  statement: 

The  Constitution  gives  the  President  the  right  to  protect  the  confidentiality  of  ma- 
terial the  disclosure  of  which  would  significantly  impair  the  performance  of  the 
President's  lawful  duties,  particularly  against  incursions  by  the  Legislative  Branch. 
Thus,  courts  will  not  order  the  President  to  release  documents  "that  cannot  be  made 
public  consistent  with  the  confidentiaUty  essential  to  the  functioning  of  the  Office 
of  the  President." 

You  will  notice  I  read  two  fairly  similar  statements,  Mr.  Chair- 
man. Now,  I  want  to  show  you  who  made  those  statements.  The 
first  statement  I  read  was  made  by  the  Nixon  Administration  in 
1973.  The  second  was  made  in  the  brief  submitted  to  this  Commit- 
tee by  the  Clinton  White  House  on  Tuesday  night. 

Now,  I  would  like  to  look  at  the  next  page,  if  they  will  put  it  up. 
Argument — and  we'll  compare  this  together — the  White  House 
Counsel's  staff  covered  by  attorney-client  and  executive  privileges: 
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Mr.  Dean  is  Counsel  to  the  White  House.  He  is  also  one  who  was  counsel  to  a 
number  of  people  on  the  White  House  staff.  He  has,  in  effect,  what  I  would  call  a 
double  privilege,  the  lawyer-client  privilege  relationship,  as  well  as  the  Presidential 
privilege. 

That  was  President  Nixon's  response  to  a  question  from  a  UPI 
reporter  on  March  15,  1973.  Compare  it  with  the  following: 

The  presence  of  White  House  lawyers  at  the  meeting  does  not  destroy  the  attor- 
ney-client privilege.  On  the  contrary,  because  of  the  presence  of  White  House  law- 
yers, who  themselves  enjoy  a  privileged  relationship  with  the  President  and  who  are 
his  agents,  was  in  furtherance  of  Mr.  Kendall's  and  White  House  Counsel's  provision 
of  effective  legal  advice  to  their  mutual  client.  Their  presence  reinforced,  rather 
than  contradicted,  the  meeting's  privileged  nature. 

This  was  in  the  Clinton  brief  on  December  15,  1995. 

Following: 

Like  lawyers  representing  private  clients,  Government  lawyers  also  have  an  attor- 
ney-client relationship  with  the  agencies  or  officials  they  represent  that  protects 
communications  in  furtherance  of  that  representation  from  disclosvu-e.  Lawyers  serv- 
ing the  Office  of  the  President  must  hold  their  cUents  communications  confidential, 
whether  they  are  received  directly  or  through  agents  of  his  choosing,  such  as  his 
private  attorneys. 

This  is  the  Clinton  brief,  December  12,  1995. 
Compare  the  following.  The  argument  was,  and  I  suppose  still  is: 
We're  willing  to  cooperate  but  Congressional  request  is  overreaching,  it  destroys 
Presidential  confidential  privileges. 

Now  this  is  a  statement  of  President  Nixon  in  a  question-and-an- 
swer  session  at  the  annual  convention  of  the  National  Association 
of  Broadcasters,  March  19,  1974,  when  he  said: 

The  reason  that  we  do  not  say  come  in  and  bring  your  U-Haul  trailer  and  haul 
it  all  out  very  simply  is  this:  It  is  not  because  of  a  lack  of  desire  to  cooperate.  It 
is,  first,  because  we  believe  that  the  Committee  has  enough  information  to  conduct 
its  investigation  and  to  see  whether  any  charges  it  may  have  against  the  President 
are  true  or  false. 

Compare  this  to  a  statement  in  the  Clinton  brief,  December  12, 
1995. 

The  present  conflict  is  wholly  unnecessary  because  the  Special  Committee  has 
available  to  it  the  means  to  obtain  the  information  it  legitimately  seeks  without  in- 
vading the  attorney-client  privilege. 

Another  one — and  this  is  from  President  Nixon  in  a  letter  re- 
sponding to  House  Judiciary  subpoenas  requiring  production  of 
Presidential  tape  recordings  and  documents,  June  10,  1974,  and 
this  was  what  the  response  was: 

From  the  start  of  these  proceedings,  I  have  tried  to  cooperate  as  far  as  I  reason- 
ably could  in  order  to  avert  a  constitutional  confrontation,  but  I  am  determined  to 
do  nothing  which,  by  the  precedents  it  set,  would  render  the  Executive  Branch 
henceforth  and  forever  more  subservient  to  the  Legislative  Branch,  and  would  there- 
by destroy  the  constitutional  balance.  This  is  the  key  issue  in  my  insistence  that 
the  Executive  must  remain  the  final  arbiter  of  demands  on  its  confidentiality,  just 
as  the  Legislative  and  Judicial  Branches  must  remain  the  final  arbiters  of  demands 
on  their  confidentiality. 

Of  course  that  was,  as  I  said,  a  statement  by  President  Nixon  in 
a  letter.  Compare  that  to  this  one  by  the  Clintons'  brief  on  Decem- 
ber 12,  1995,  to  this  Committee. 

In  a  spirit  of  openness  and  with  considerable  expenditure  of  resources,  the  White 
House  has  produced  thousands  of  pages  of  documents  and  made  scores  of  White 
House  officials  available  for  testimony,  foregoing  assertion  of  applicable  privileges. 
In  view  of  this  cooperation,  the  Committee's  attempt  after  18  months  to  invade  the 
relationship  between  the  President  and  his  private  counsel  smacks  of  an  effort  to 
force  a  claim  of  privilege  by  the  President,  who  must  assert  that  right  by  avoiding 
the  risk  of  loss  in  all  fora  of  his  confidential  relationship  with  his  lawyer. 
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That  was  President  Clinton. 

The  similarities  here  may  make  some  Members  of  the  Committee 
uncomfortable,  I  hope  not,  but  I  believe  the  exercise  makes  an  im- 
portant point.  The  claims  of  attorney-client  privilege  and  executive 
privilege  raised  by  the  White  House  are  in  many  ways  virtually 
identical  to  those  of  the  Nixon  White  House.  Just  compare  them  as 
I  did. 

At  the  time  of  the  Nixon  statements,  the  White  House  claimed 
it  had  cooperated  with  the  investigatory  committee  and  that  addi- 
tional document  production  and  compliance  with  subpoenas  was 
tantamount  to  cooperating  with  a  fishing  expedition.  The  Nixon 
White  House  adamantly  denied  that  not  complying  with  the  sub- 
poenas was  not  an  act  of  stonewalling  or  a  cover-up,  but  an  act  of 
protecting  the  legitimate  confidentiality  and  prerogative  of  the  Ex- 
ecutive Branch. 

Now,  Mr.  Chairman,  we  all  know  that  this  claim  was  bogus  and 
that  the  White  House  was  hiding  something  then,  as  perhaps  they 
are  now.  I  would  hope  that  some  of  the  same  people  that  served 
on  the  Watergate  Committee  would  remember  that  invoking  such 
privilege  was  only  used  20  years  ago  for  one  reason,  to  shield  the 
White  House  from  damaging  disclosures. 

I  don't  know  if  the  White  House  has  a  lot  to  hide,  but  I  do  know 
that  the  similarities  between  the  current  impasse  and  the  events 
of  20  years  ago  have  got  to  lead  us  to  a  great  deal  of  suspicion. 

It's  hard  to  believe  that  the  White  House,  if  nothing  is  damaging 
in  Mr.  Kennedys  notes,  would  risk,  Mr.  Chairman,  a  constitutional 
showdown  and  reconstruct  arguments  used  in  a  cover-up  20  years 
ago,  simply,  to  protect  a  tenuous  claim  of  attorney-client  privilege 
and  perhaps  executive  privilege. 

The  Chairman.  Thank  you,  Senator. 

Mr.  Chertoff. 

Mr.  Chertoff.  Mr.  Chairman,  I  thought  since  there  is  a  little 
time  left,  because  it  was  so  important  to  address  this  issue,  that 
the  underlying  concern  here  was  not  the  November  5th  notes  but 
that  the  concern  was  a  more  generalized  waiver,  just  to  establish 
that  again  there  is  simply  nothing  advanced  in  the  law  in  Mr.  Ken- 
dall's papers  or  in  the  White  House's  papers  that  support  the  fear 
that  an  involuntary  disclosure  constitutes  a  waiver. 

There  is  law,  however,  to  the  contrary,  that  when  something  is 
subpoenaed,  it  does  not  create  a  general  waiver.  And  I  thought  I 
would  just  make  the  Committee  aware  of  just  two  of  the  recent 
cases  on  this  point. 

One  is  a  case  from  the  Court  of  Appeals  for  the  11th  Circuit  enti- 
tled Florida  House  of  Representatives  v.  U.S.  Department  of  Com- 
merce decided  in  1992,  a  case  in  which  there  was  a  claim  of  a  waiv- 
er of  privileged  status  because  there  had  been  a  previous  disclosure 
to  Congress.  The  Court  of  Appeals  said  the  disclosure  to  Congress 
similarly  does  not  sustain  the  finding  of  waiver.  The  record  against 
reveals  this  disclosure  was  involuntary. 

In  a  December  10,  1991,  letter  from  Under  Secretary  Michael  R. 
Darby  to  the  House  Subcommittee  on  Census  and  Population 
makes  it  clear  that  the  Department  was  dead  set  against  releasing 
this  information  to  Congress.  It  was  only  under  the  threat  of  Con- 
gresses' power  of  subpoena  that  they  reluctantly  released  half  the 
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data.  The  Subcommittee  Chairman's  reply  letter  only  confirms  the 
forced  nature  of  the  disclosure.  The  disclosure  to  Congress  was  not 
voluntary  and  therefore  does  not  support  a  finding  of  waiver. 

I  might  point  out  from  the  U.S.  Court  of  Appeals  from  the  Third 
Circuit,  similarly,  in  the  Westinghouse  case,  where  they  found  a 
voluntary  disclosure  to  the  Department  of  Justice  to  constitute  a 
waiver,  and  then  they  concluded  in  footnote  15,  "had  Westinghouse 
continued  to  objected  to  the  subpoena  and  produced  the  documents 
only  after  being  ordered  to  do  so,  we  would  not  consider  its  disclo- 
sure of  those  documents  to  be  voluntary." 

Contrary  then  to  the  submission  of  the  White  House,  at  least  two 
courts  of  appeals  have  recently  held  that  it  is  the  very  fact  that  we 
are  subpoenaing  the  documents  and  that  we  are  requiring  their 
compulsory  disclosure  that  gives  the  White  House  precisely  the 
protection  it  has  claimed  that  it  wants  to  achieve. 

Thank  you,  Mr.  Chairman. 

The  Chairman.  Senator  Shelby,  anything  else? 

Senator  Shelby.  Nothing  else. 

The  Chairman.  Senator  Sarbanes. 

Senator  Sarbanes.  What  is  the  time,  Mr.  Chairman? 

The  Chairman.  We'll  3deld  to  you  and  you  can  use  up  a  half  hour 
or  whatever  time  the  Senator  and  Counsel  see  necessary. 

Senator  Sarbanes.  Mr.  Chairman,  if  you  ever  wanted  a  dramatic 
representation  that  this  was  a  political  exercise,  it  was  the  state- 
ment Senator  Shelby  just  made,  and  his  posting  these  quotes  up 
on  the  machine.  I  mean  obviously  it  is  a  political  game  that's  now 
gone  on,  and  in  some  respects  I  welcome  what  he  did  because  I 
think  it  just  demonstrates  it  beyond  any  shadow  of  a  doubt.  You 
reacted  a  little  earlier  when  i  made  that  point  with  some  concern, 
but  I  think  this  performance  clearly  shows  that. 

First,  every  White  House — Reagan  White  House,  Bush  White 
House,  Johnson  White  House,  you  name  it,  go  all  the  way  back 
through  our  history,  have  asserted  these  privileges. 

Actually,  the  attorney-client  privilege  is  a  little  different  because 
this  is  the  first  time  as  far  as  I  have  been  able  to  find  out  that  the 
Congress  has  tried  to  invade  the  attorney-client  privilege. 

Watergate  was  an  executive  privilege  issue,  and  that's  the  one 
that's  generally  run  through  our  history.  You  could  find  from  any 
Administration  that  has  had  to  contend  with  this  issue  with  the 
Congress  quotes  comparable  to  the  ones  that  Senator  Shelby  has 
thrown  up  on  the  screen,  so  this  effort  is  really  a  very  clear  politi- 
cal exercise,  and  I  think  it  needs  to  be  recognized  as  such  beyond 
any  shadow  of  a  doubt. 

Second,  the  assertion  about  the  parallel  doesn't  reflect  a  lot  of 
knowledge  about  Watergate.  The  claims  there  of  executive  privilege 
were  only  overridden  through  a  Grand  Jury  subpoena,  not  through 
Congressional  subpoenas,  and  then  only  after  dramatic  demonstra- 
tions of  compelling  evidence  of  illegal  conduct.  We  have  had  none 
of  that  here.  In  fact,  I  think  one  of  the  reasons  we're  off  on  this 
process  question  now  is  because  nothing  of  consequence  has  been 
uncovered  on  the  substantive  issues.  We  get  the  assertion  of  the 
smoking  gun.  By  the  time  we  finish  the  day's  testimony,  it  is  clear 
there  is  no  smoking  gun. 


1109 

We  get  the  assertion  of  the  phantom  telephone  call.  By  the  day 
the  testimony  is  completed,  there  is  no  phantom  phone  call. 

So  again  and  again,  that  has  been  what's  been  uncovered.  I  know 
the  Committee  has  not  completed  its  work,  but  I  have  no  reason 
at  this  point  to  anticipate  a  different  result.  We  have  had  weeks 
and  weeks  of  hearings,  tens  and  tens  of  thousands  of  documents, 
depositions,  transcripts.  There  has  been  no  showing  of  any  illegal 
activity,  despite  every  effort  to  conjure  up  conspiracy  theories, 
which  goes  on  ad  infinitum. 

Now  it  is  an  important  point  because  the  Committee  is  required 
to  go  through  a  balancing  process  before  it  undertakes  to  intrude 
into  the  privileges  that  are  associated  with  the  Chief  Executive. 

You  know,  obviously,  this  is  a  very  legitimate  claim.  Some  of  the 
leading  experts  in  the  legal  field  have  indicated  as  much.  As  I 
quoted  earlier  from  Jeffrey  Hazard's  letter  that  he  thought  the  at- 
torney-client privilege  was  applicable  here,  it  was  not  waived,  the 
danger  of  course  is  if  you  waive  it  in  a  limited  instance,  it  will  be 
considered  waived  in  a  broader  instance. 

One  of  the  legal  commentators  said,  and  I  quote  him: 

The  claim  was  not  only  appropriate  but  important  for  Clinton  to  make  to  protect 
prerogatives  as  President. 

There  is  obviously  a  question  involved  with  the  Office  of  the 
Presidency  and  the  precedence  that  will  be  set. 

I  think  the  White  House  has  been  very  forthcoming.  I  thought 
the  Williams  &  Connolly  proposal  would  have  answered  the  ques- 
tions Mr.  Chertoff  raised,  and  in  particular,  his  question  did  they 
come  out  of  a  meeting  and  then  set  out  on  some  joint  effort  to  gath- 
er material  and  feed  it  back  to  the  private  lawyer.  They  explicitly 
said  in  the  submission  that  that  would  be  a  matter  about  which  the 
Committee  could  question.  Let  me  just  quote  that: 

We  explained  that  Counsel  to  the  Special  Committee  is  free  to 

First  of  all,  they  said  you  could  question  people  before  they  went 
in  as  to  what  information  they  had  going  into  the  meeting. 

Special  Committee  is  free  to  assume,  although  we  make  no  such  representation, 
that  ever3rthing  known  by  the  lawyers  who  attended  the  meeting  were  commu- 
nicated. We  explained  that  Counsel  for  the  Special  Committee  is  free  to  pose  general 
questions  about  the  purpose  of  the  meeting.  An  appropriate  purpose  is  a  pre- 
requisite for  the  assertion  of  a  legal  privilege  and  there  would  be  no  objection  to 
questions  that  go  to  that  purpose,  as  long  as  they  do  not  require  disclosure  of  com- 
munications at  the  meeting. 

And  they  went  on  to  say  that  they  could  ask  people  whether  they 
took  actions  after  the  meeting,  what  steps  were  taken  as  a  result 
of  meetings. 

So  that  information  could  be  disclosed  without  disclosing  commu- 
nications at  the  meeting.  I  thought  that  was  a  forthcoming  pro- 
posal. It  was  dismissed  by  the  Majority,  as  they  are  dismissing  all 
proposals,  actually.  I  think  the  proposal  today  is  obviously  more 
forthcoming.  What  the  White  House  has  said  is  look,  we'll  give  you 
the  notes,  but  we  want  to  get  some  assurances  that  we  are  not 
broadly  waiving  the  privilege. 

I  think  that's  a  very  reasonable  position,  and  I  think  the  proposal 
made  today  is  a  very  forthcoming  proposal,  and  I  think  it's  being 
rejected  because  it  would  in  effect,  at  least  temporarily,  bring  this 
political  exercise  to  a  halt,  but  it's  clear  that  we're  now  into  a  polit- 
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ical  game.  I  think  Senator  Shelby's  statement  particularly  made 
that  clear  in  trying  to  draw  an  analogy  which  is  completely  far- 
fetched. 

As  I  said  earlier,  Mr.  Chairman,  I  regret  that  we  have  come  to 
this  point  in  our  proceedings.  I  yield  to  Mr.  Ben-Veniste. 

Mr.  Ben-Veniste.  Thank  you,  Senator  Sarbanes. 

Mr.  Chairman,  yesterday  as  we  broke,  you  gave  the  Committee 
Counsel  the  assignment  to  do  two  things:  One,  to  evaluate  the 
memoranda  that  had  been  submitted  by  the  White  House  and  by 
Williams  &  Connolly;  and  second,  to  pursue  further  whether  there 
was  any  way  to  avoid  a  confrontation  by  finding  compromise. 

We  have  done  that.  Indeed,  we  prepared  a  memorandum  which 
was  submitted  to  you  today  which  outlined  our  thoughts  on  why 
the  Committee  should  not  vote  at  this  point  to  seek  enforcement 
of  the  Kennedy  subpoena. 

Following  the  submission  of  that  memorandum,  we  had  still  an- 
other proposal  from  the  White  House,  which  is  contained  in  Ms. 
Sherburne's  letter  of  this  date,  which  takes  the  proposal  already  on 
the  table  to  much  greater  lengths. 

I'm  not  going  to  reiterate  the  points  that  have  been  made  by  oth- 
ers far  more  learned  in  the  field  of  attorney-client  privilege  than 
I,  but  I  would  point  out  the  fact  that  after  these  experts,  law  pro- 
fessors who  have  been  recognized  as  authorities  in  the  field  during 
the  entire  course  of  my  professional  life,  have  had  the  opportunity 
to  review  the  memoranda  that  were  submitted  in  at  least  one  or 
two  cases,  they  recognized  that  they  changed  their  view  from  an 
initial  opinion  that  they  got  from  reading  superficial  accounts  of 
the  controversy  as  reported  in  the  newspapers. 

So  looking  at  the  underljdng  issues,  I  think  it  is  enough  to  say 
that  the  professors  who  are  most  learned  in  this  area,  having  re- 
viewed the  issue  now  with  the  benefit  of  the  briefs  that  have  been 
filed,  are  at  least  of  the  view  in  some  instances,  and  perhaps  in  the 
majority,  that  a  valid  claim  has  been  set  forth  worthy  of  protection. 

Let  me  discuss  my  view  about  what  we  have  emphasized  with 
Majority  Counsel  in  terms  of  the  appropriateness  of  going  forward 
at  this  point.  I've  taken  the  view  that  while  there  is  some  satisfac- 
tion to  be  gained  on  the  short-term  basis  by  provoking  a  constitu- 
tional confrontation,  looking  at  this  in  the  longer  view  warrants  us 
to  be  more  deliberate  in  our  approach,  and  that  is  why  we  must 
recommend  that  there  be  no  vote  to  enforce  the  subpoena  issue. 

The  teaching  of  the  law  on  this  point  is  quite  instructive.  It  is 
well  established  that  a  Congressional  committee  shouldn't  attempt 
to  override  a  claim  of  privilege  absent  compelling  circum-  stances, 
and  then  only  after  a  careful  balancing  of  the  interests  involved. 
In  United  States  v.  House  of  Representatives,  a  District  of  Columbia 
Federal  case,  the  court  refused  to  determine  whether  a  Reagan  Ad- 
ministration EPA  administrator,  Ann  Gorsuich,  properly  withheld 
documents  subpoenaed  by  the  House  of  Representatives.  Instead, 
what  the  court  did  was  say  that  the  Branches  ought  to  attempt  to 
settle  their  differences  without  further  judicial  involvement. 

To  our  knowledge,  only  in  one  case  have  the  courts  required  the 
disclosure  of  confidential  Presidential  communications,  Mr.  Chair- 
man, and  then  the  disclosure  was  to  a  Grand  Jury  and  not  to  the 
Congress  as  Senator  Sarbanes  has  pointed  out. 
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In  United  States  v.  Nixon,  the  D.C.  Circuit  held  that  all  such 
Presidential  communications  are  presumptively  privileged.  In  other 
words,  a  Congressional  committee  seeking  to  inquire  into  Presi- 
dential communications  bears  a  heavy  burden  to  demonstrate  that 
it  has  a  proper  basis  to  do  so,  and  that  burden  can  be  met — and 
I  quote  from  the  court's  opinion: 

Only  by  a  strong  showing  of  need  by  another  institution  of  Government,  a  show- 
ing that  the  responsibihties  of  that  institution  cannot  responsibly  be  fulfilled  with- 
out access  to  records  of  the  President's  deliberations. 

Moreover,  the  Committee  must  prove: 

That  the  subpoenaed  evidence  is  it  demonstrably  critical  to  the  responsible  fixlfiU- 
ment  of  the  Committee's  functions. 

Now  here  I  don't  believe  any  such  showing  can  be  made.  The 
analogy  has  been  made  to  Watergate,  and  I  have  some  considerable 
familiarity  with  that  investigation,  Mr.  Chairman.  In  Watergate, 
there  was  never  an  attempt  to  invade  the  attorney-client  privilege. 
In  Watergate,  executive  privilege  was  overridden,  but  that  was 
only  by  a  Grand  Jury  subpoena.  The  Congressional  efforts  to  obtain 
the  documents  requested  were  rebuffed  by  the  courts,  and  the 
Grand  Jury  request  was  in  the  context  of  a  clear  and  convincing 
showing  of  rampant  criminal  conduct  by  the  Nixon  Administration 
involving  a  widespread  conspiracy  to  obstruct  justice,  the  misuse  of 
institutions  of  Government  such  as  the  CIA  and  the  FBI,  wide- 
spread illegal  wiretapping  and  all  the  things  that  the  Nixon  White 
House  itself  referred  to  as  the  White  House  horrors. 

By  contrast,  as  Senator  Sarbanes  has  pointed  out,  after  weeks 
and  weeks  and  weeks  of  hearings,  there  has  been  no  demonstration 
of  impropriety,  much  less  illegality  that  would  justify  intruding 
upon  the  President's  privileges,  both  institutional  and  personal,  in 
the  way  that  this  subpoena  seeks  to  do. 

The  proposal  that  is  on  the  table  right  now,  which  goes  beyond 
the  proposal  put  forth  in  the  Williams  &  Connolly  memorandum  to 
this  Committee,  virtually  takes  us  all  the  way  through  and  gives 
us  everything  we  have  requested.  If  we  go  back  and  look  at  the  pro- 
posal by  Williams  &  Connolly,  that  proposal  allows  us  to  get  the 
substance  of  all  the  information  in  the  hands  of  the  governmental 
witnesses,  both  before  and  after  the  November  5th  meeting.  It  thus 
satisfies  the  test  of  providing  us  with  virtually  all  we  need. 

The  only  thing  left  is  the  actual  communication  between  the  pri- 
vate attorneys  and  the  public  attorneys  present  at  that  meeting. 
Now,  we  have  the  offer  before  us  to  actually  provide  the  notes,  con- 
ditioned only  on  a  means  of  protecting  privilege  against  claims  of 
waiver. 

Mr.  Chertoff  has  cited  to  certain  cases.  I  think  it  is  appropriate 
that  the  Committee  consider  the  cases  that  have  been  cited,  the 
case  law  and  as  well  the  ability  of  the  parties  to  negotiate  further 
in  the  context  of  this  substantial  step  that  has  been  taken  to  pro- 
vide the  actual  notes  of  the  meeting. 

Under  those  circumstances,  and  having  in  mind  the  teaching  of 
Nixon  V.  Sirica  and  the  other  cases  that  we  have  alluded  to  in  our 
brief — and  incidentally  we  have  received  no  memorandum  or  brief 
from  the  Majority  on  this  matter — it  is  our  view  that  it  would  be 
precipitous  at  this  point  to  go  forward  to  try  to  enforce  the  sub- 
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poena  without  a  good  faith  exploration  of  the  proposals  set  forth  in 
toda/s  letter. 

I  don't  think  that  it  would  take  long  at  least  to  make  the  inquir- 
ies with  respect  to  item  4  in  that  letter,  but  right  now  there  is  no 
proposal  to  do  so,  and  that  is  precisely  what  the  courts  have  sug- 
gested that  Congress  do  in  fulfilling  its  function  to  try  to  avoid  con- 
stitutional confrontation. 

So  in  short,  Mr.  Chairman,  it  is  our  view  that  all  of  the  prece- 
dents available  to  us  demonstrate  that  the  Congress  has  a  special 
obligation  to  make  all  reasonable  efforts  to  avoid  an  unnecessary 
confrontation  with  the  Executive  Branch  and  that  we  should  work 
together  to  try  to  avoid  such  a  confrontation  at  this  time. 

Thank  you,  Mr.  Chairman. 

The  Chairman.  Thank  you,  Mr.  Ben-Veniste  and  Senator  Sar- 
banes. 

At  the  outset,  let  me  say  that  people  have  feelings,  strong  feel- 
ings, and  I  do  not  quarrel  with  the  way  £md  the  manner  in  which 
my  colleague  and  the  Ranking  Member,  Senator  Sarbanes,  inter- 
prets things  that  have  taken  place.  I  say  that  I  believe  that  this 
Committee  in  a  spirit  of  cooperation,  and  recognizing  what  it  has 
to  do  and  recognizing  that  there  are  divergences  of  opinion,  legiti- 
mate on  many  issues,  has  done  all  that  it  can  on  both  sides  in 
working  to  achieve  as  much  cooperation  as  possible.  I  have  to  state 
that. 

It  is  not  the  Committee  and  it  is  not  the  Democrats,  the  Minor- 
ity, who  have  asserted  various  privileges  and  put  forth  conditions, 
whether  rightfully  or  wrongfully,  whether  reasonable  people  may 
agree  or  disagree,  and  so  I  do  not  say  that  in  any  way  does  this 
demonstrate  a  lack  of  good  faith  or  cooperation  on  the  part  of  my 
colleagues  on  the  Minority  side. 

I  would  hope  that  notwithstanding,  we  may  have  a  difference  in 
the  manner  in  which  we  proceed,  that  we  can  attempt  to  continue 
the  efforts  to  work  through  this  difficult  process  basically  as  we 
have,  in  the  spirit  of  cooperation,  and  where  we  can  avoid  useless 
or  needless  problems,  the  issuance  of  many  of  the  subpoenas  here- 
tofore, we  can  do  them  in  the  cooperative  effort,  I'm  going  to  seek 
to  continue  that. 

There  may  come  times  when  we  disagree,  but  I  think  that  those 
are  legitimate  disagreements,  and  I  certainly  respect  my  friend  and 
colleague's  positions,  you  know,  in  terms  of  how  he  feels.  Everyone 
has  a  right  to  his  or  her  own  feelings,  I  understand  that,  but  not- 
withstanding that,  this  Senator  is  going  to  make  every  effort  and 
as  the  Chairman,  and  as  I  believe  my  colleague  has,  to  work  coop- 
eratively together  and  to  undertake  the  duties  that  have  been 
tasked  to  us. 

I  have  a  statement  as  it  relates  to  the  subpoena,  and  it  is  a  for- 
mal one  so  I  would  ask  that  you  bear  with  me.  We  are  going  to 
attempt  to  see  if  we  can't  re-establish  a  quorum  so  that  we  can  vote 
one  way  or  the  other  on  this  issue  prior  to  a  2  p.m.  vote  that  was 
scheduled,  so  bear  with  me  as  I  go  through  this. 

On  December  8,  1995,  the  Special  Committee  issued  a  subpoena 
to  the  former  Associate  Counsel  to  the  President  William  Kennedy 
for  his  notes  of  a  critical  November  5,  1993,  Whitewater  defense 
meeting  held  at  Williams  &  Connolly.  On  December  12,  1995,  Mr. 
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Kennedy  advised  the  Committee  that  at  the  direction  of  President 
Clinton,  he  would  not  comply  with  the  Committee's  subpoena  for 
his  notes.  After  considering  the  legal  arguments  raised  in  the 
memorandum  submitted  by  President  and  Ms.  Clinton's  personal 
lawyers  and  the  White  House  Counsel,  I  have  decided  to  overrule 
the  objections  based  on  attorney-client  privilege  and  the  work  prod- 
uct doctrine  and  ask  that  the  Committee  order  and  direct  Mr.  Ken- 
nedy to  produce  the  documents  subpoenaed  by  9  a.m.  tomorrow 
morning. 

The  basis  for  my  recommendation  and  for  the  proposed  order  is 
as  follows.  The  Kennedy  notes  may  contain  critical  evidence  with 
regard  to  at  least  six  areas  of  inquiry  that  the  Special  Committee 
is  now  investigating  pursuant  to  Senate  Resolution  120:  One, 
whether  the  White  House  improperly  handled  confidential  RTC  in- 
formation about  Madison  Guaranty  and  Whitewater;  Two,  whether 
the  Department  of  Justice  improperly  handled  the  RTC  criminal 
referrals  relating  to  Madison  Guaranty  and  Whitewater;  Three,  the 
operations  of  Madison  Guaranty;  Four,  the  activities,  investments, 
and  tax  liabilities  of  Whitewater — its  officers,  directors,  and  share- 
holders; Five,  the  handling  by  the  RTC  and  other  Federal  regu- 
lators of  civil  or  administrative  actions  against  any  parties  regard- 
ing Madison;  and  Six,  the  source  of  the  funding  and  lending  prac- 
tices of  Capital  Management  Services  and  the  supervision  by  the 
Small  Business  Administration,  including  any  alleged  diversion  of 
funds  to  Whitewater. 

The  events  of  the  November  5th  meeting  may  shed  light  on  any 
number  of  these  areas.  For  example,  it  clearly  would  have  been  im- 
proper for  White  House  lawyers  to  pass  along  confidential  RTC  or 
other  law  enforcement  information  to  the  Clintons'  private  lawyers 
to  assist  them  in  defending  the  Clintons  against  RTC  or  other  en- 
forcement actions.  After  confidential  information  was  obtained  by 
the  White  House,  this  November  5th  meeting  appears  to  be  the 
first  instance  when  White  House  lawyers  met  with  the  Clintons' 
private  counsel. 

As  many  Members  will  remember.  White  House  officials  claimed 
during  our  hearings  in  the  summer  of  1994  that  they  obtained  this 
confidential  law  enforcement  information  solely  to  assist  in  the  offi- 
cial functioning  of  responding  to  press  inquiries.  We,  therefore, 
must  examine  whether  there  were  discussions  of  confidential  RTC 
information  during  the  November  5th  meeting. 

This  Committee  must  determine  whether  the  confidential  RTC 
information  was  used  to  assist  or  guide  the  Clintons  in  their  pri- 
vate defense  of  any  RTC  or  other  investigations.  Obviously,  these 
investigations  of  Madison  raise  the  possibility  that  the  President  or 
Ms.  Clinton  personally  could  be  held  financially  or  otherwise  liable 
in  connection  with  the  activities  of  the  Rose  Law  Firm  or  White- 
water Development  Corporation. 

I  emphasize  that  the  actual  content  of  this  meeting  between 
White  House  lawyers  and  private  lawyers  is  critical  in  evaluating 
how  the  White  House  used  this  law  enforcement  information.  I 
have  carefully  considered  the  White  House  proposals  that  the  Com- 
mittee proceed  by  asking  questions  only  about  matters  occurring 
before  or  after  the  meeting  with  very  limited  questioning  about 
whether  steps  were  taken  as  a  result  of  the  meeting,  so  that  wit- 
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nesses  or  counsel  could  determine  whether  the  question  might  be 
answered  without  disclosing  communications  at  the  meeting.  This 
proposal  is  simply  not  adequate. 

The  Committee  must  investigate  what  happened  at  this  impor- 
tant Whitewater  defense  meeting,  what  was  discussed,  what  infor- 
mation was  shared,  and  what  was  planned.  After  reviewing  the  ar- 
guments raised  by  the  President  and  the  White  House  and  after 
consideration  of  legal  advice  in  a  debate  before  the  Committee 
which  was  extensive,  I  conclude  that  the  arguments  that  this  meet- 
ing is  shielded  by  the  attorney-client  privilege  is  not  persuasive. 

I  have  indicated  before  that  this  Committee  would  entertain  and 
keep  open  the  door  as  it  relates  to  the  acceptance  of  a  proposal  put 
forth  which  we  believe  would  protect  the  legitimate  rights  of  the 
President  and  his  Counsel. 

First,  neither  the  President  nor  the  First  Lady  was  present  at 
the  meeting  nor  did  either  communicate  with  anyone  in  attendance 
as  the  meeting  was  taking  place,  as  testified  to  by  Mr.  Kennedy. 

Second,  the  attorneys  present  were  not  all  private  counsel  to  the 
Clintons.  The  meeting  was  attended  by  four  Government  officials, 
three  of  whom  were  members  of  the  White  House  Counsel's  Office. 
As  public  employees,  these  White  House  Counsels  could  not  prop- 
erly handle  the  President's  private  financial  and  legal  matters,  par- 
ticularly those  that  predate  his  inauguration. 

Indeed,  Lloyd  Cutler  expressed  precisely  that  opinion  when  he 
was  appointed  White  House  Counsel  on  March  8,  1994: 

When  it  comes  to  a  President's  private  affairs,  particularly  private  affairs  that  oc- 
curred before  he  took  office,  those  should  be  handled  by  his  own  personal  private 
counsel,  and  in  my  view,  not  by  the  White  House  Counsel. 

Simply  put,  the  presence  of  these  White  House  lawyers  elimi- 
nates any  basis  for  the  Clintons  to  claim  that  their  personal  attor- 
ney-client privilege  blocks  disclosure  to  Congress  of  what  happened 
at  the  meeting. 

Third,  I  reject  the  notion  that  this  meeting  can  remain  privileged 
because  the  Clintons'  personal  interest  and  public  interest  rep- 
resented by  the  White  House  Counsel  were  identical  or  common.  To 
the  contrary,  the  Clintons'  private  financial  and  other  interest  was 
to  avoid  any  liability  to  the  public  arising  out  of  the  failure  of 
Madison,  the  Rose  Law  Firm's  representation  of  Madison  in  certain 
questionable  transactions,  and  the  Clintons'  investment  in  White- 
water or  any  tax  deficiencies.  The  conflict  of  interest  is  clear  and 
convincing. 

Fourth,  the  presence  of  Bruce  Lindsey  at  the  meeting  is  a  sepa- 
rate ground  to  reject  the  claim  of  privilege  since  he  was  not  serving 
as  a  private  or  public  lawyer  but  as  a  White  House  policy  adviser 
and  spokesman.  The  mere  fact  that  Mr.  Lindsey  is  the  lawyer  by 
profession  does  not  satisfy  the  requirements  of  the  privilege.  (Gen- 
eral statements  that  he  has  sometimes  performed  legal  analysis  or 
at  one  time  rendered  unspecified  advice  to  the  Clintons  is  not 
enough  to  transform  him  into  counsel  for  purposes  of  this  meeting. 

Fifth,  the  privilege  does  not  apply  in  any  event  because  the  com- 
munications in  question  are  the  very  subject  of  the  Congressional 
oversight  investigation  for  possible  impropriety  or  misuse  of  official 
information. 
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Sixth,  the  President  has  waived  any  privilege  by  allowing  White 
House  officials  to  characterize  the  nature  of  this  meeting  in  official 
statements  to  the  press,  including  allowing  a  White  House  spokes- 
man to  make  the  representation  that  no  significant  confidential  in- 
formation was  communicated  to  the  President's  personal  lawyers. 

Based  on  this  analysis,  I  have  concluded  that  the  objection  to  the 
subpoenas  based  upon  the  attorney-client  privilege  should  be  over- 
ruled. For  similar  reasons,  I  do  not  accept  the  same  objection  based 
upon  the  so-called  work  product  doctrine.  I  believe  that  there  is  an 
extraordinary  need  here  for  this  information  because  of  our  con- 
stitutional oversight  obligations. 

I  recommend  that  this  Committee  order  and  direct  that  Mr.  Ken- 
nedy comply  with  our  subpoena  of  December  8th  by  no  later  than 
9  a.m.  tomorrow.  I  will  ask  the  Committee  to  vote  on  ordering  and 
directing  compliance  with  the  subpoena. 

Now,  we  are  attempting  to  see  if  we  can't  establish  within  the 
next  several  minutes  a  quorum  for  the  purposes  of  taking  this  vote. 
If  we  can,  then  I  would  at  the  recommendation  of  Senator  Sarbanes 
or  the  concurrence  of  Senator  Sarbanes  proceed  with  that  vote.  If 
we  cannot,  then  I  would  recommend  that  we  return  at  2:30  p.m. 
for  the  purposes  of  that  vote. 

Senator  Bennett.  Mr.  Chairman,  if  we  have  a  lull  in  the  action 
here,  as  simply  a  historic  footnote,  as  you  might  imagine,  this  sub- 
ject came  up  at  lunch,  and  indeed  was  discussed  at  some  length, 
and  some  may  not  be  aware  that  our  colleague  Fred  Thompson  was 
the  Minority  Counsel  of  the  Watergate  Committee  working  for  Sen- 
ator Baker  when  he  was  the  Ranking  Member  of  that  Committee. 
He  commented  to  us  at  lunch  that  President  Nixon  never  asserted 
attorney-client  privilege  in  his  relationships  with  John  Dean  or,  in- 
deed, throughout  the  Watergate  circumstance,  and  also  that  Presi- 
dent Reagan  never  asserted  an  attorney-client  privilege  throughout 
the  Iran  Contra.  I  offer  that,  as  I  say,  simply  at  this  historical  mo- 
ment while  we  have  this  break  in  the  action  on  the  field. 

Senator  Sarbanes.  That  is  a  very  helpful  observation,  because  it 
makes  even  more  outrageous  Senator  Shelby's  presentation  on  the 
television  screen  where  he  tried  to  draw  up  an  analogy  between 
Watergate  and  this  instance,  because  as  you  have  just  observed, 
the  attorney-client  privilege  was  not  at  issue  in  Watergate  and  it 
is  in  issue  here,  but  I  appreciate  the  Senator's  observation.  I  think 
it's  extremely  helpful  to  matters  that  have  developed  here  at  the 
Committee  this  morning. 

The  Chairman.  It  looks  like  it's  a  close  question  whether  or  not 
we  can  establish  a  quorum  before  the  vote.  We  are  getting  close. 

Senator  Grams.  Don't  feel  compelled  to  say  anything. 

OPENING  COMMENTS  OF  SENATOR  ROD  GRAMS 


Senator  Grams.  I  was  just  going  to  say 

The  Chairman.  I  noticed 

Senator  Grams.  I  was  just  going  to  say  I  don't  know  what  we 
could  say  that  hasn't  been  said.  I  think  we  could  vote  and  as  Sen- 
ator Domenici  said,  we  take  the  vote  and  if  the  decision  is  made 
to  challenge  the  subpoena,  that  we  should  do  that.  In  the  mean- 
time there  is  plenty  of  time  for  negotiation.  Other  than  that 
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Senator  Sarbanes.  The  question  isn't  whether  everything  has 
been  said  that  should  be  said  but  whether  everyone  who  needs  to 
say  it  has  said  it. 

Senator  Grams.  Then  I  better  be  quiet. 

Senator  Sarbanes.  As  we  know  from  our  experiences  here. 

Senator  Grams.  Thank  you. 

The  Chairman.  Now  the  question  is,  will  the  Senators  arrive  be- 
fore the  bell  goes  off? 

Senator  Bond.  This  is  what  bated  breath  is  used  to  describe. 

[Pause.] 

The  Chairman.  It  is  Senator  Sarbanes'  request,  and  I  think  we 
are  getting  sufficient  Members  in,  to  have  a  quorum  even  as  it  ap- 
plies to  the  technical  provisions  relating  to  voting.  In  this  way  we 
will  avoid  the  necessity  of  voting  to  bring  our  colleagues  back.  So 
he's  suggesting  that  we  hold  and  see — there's  several  Members  that 
were  out.  Senator  Domenici  is  just  arriving.  I  think  if  we  have  two 
more  Members,  we'll  be  able  to  proceed,  so  I  ask  my  colleagues  to 
be  patient. 

I'm  going  to  suggest  that  we  wait  another  3  minutes.  If  we  have 
not  assembled  a  quorum  at  that  point  because  there's  a  question, 
some  of  our  colleagues  on  the  Democratic  side  may  have  already 
proceeded  down  to  vote,  then  I  would  suggest  that  we  go  down, 
make  the  vote,  and  return  immediately. 

As  a  matter  of  fact,  I  doubt  that  we  are  going  to  get  them  here 
in  time,  so  why  don't  we  do  this.  Do  you  want  to  wait  until  the  bell 
has  rang? 

Senator  Mack.  It  only  takes  a  few  minutes  to  get  there  from 
here. 

Senator  DOMENICI.  After  you  have  a  live  quorum,  can  you  vote 
proxies? 

The  Chairman.  That's  correct. 

Senator  Domenici.  What  is  the  quorum  number  on  this  Commit- 
tee? 

The  Chairman.  Ten.  We  are  getting  close.  We  have  nine.  We 
need  one  other  Member  and  then  we  are  permitted  to  take  the 
vote.  Proxies  must  count,  but  we  must  have  a  quorum  of  Senators 
here  and  present  and  voting  in  order  for  that  to  comply  with  all 
of  the  technicalities. 

Senator  Shelby.  Mr.  Chairman,  I  don't  see  any  on  the  other  side 
here  yet. 

The  Chairman.  Senator  Sarbanes  is  in  the  back  trying  to  get  one 
or  two  of  his  colleagues.  He  has  been  here.  It  was  his  idea  that  we 
try  to  vote  before  going  down  to  this  vote  because  then  attempting 
to  bring  us  all  together  would  be  a  little  bit  difficult. 

Senator  DOMENICI.  You  know,  at  one  time  years  ago  we  had  a 
live  quorum,  you  try  to  get  a  quorum  together  from  which  we  wait- 
ed for  proxies,  and  proxies  then  voted  and  we  thought  we  had  the 
right  number  of  Senators  and  it  was  all  being  televised,  like  some 
of  these,  somebody  was  watching  it.  We  got  to  the  Floor  and  were 
thankful  they  told  us  a  week  in  advance,  they  pulled  out  a  TV 
thing  that  said  you  were  one  short  and  so  you  don't  have  a  quorum, 
so  do  you  want  to  go  through  a  big  parliamentary  deal? 

The  Chairman.  That's  what  the  Chair  was  advised  by  Counsel, 
actually  by  our  Staff  Director,  who  said  that  we  could  find  our- 
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selves  not  in  technical  compliance  if  we  were  to  do  this.  We  often 
do  this  as  it  relates  to  routine  matters,  routine  business,  we  have 
a  rolling  quorum,  or  the  reporting  of  nominations  on  noncontrover- 
sial  nominations,  but  I  don't  believe  in  this  instance  it  would  be 
wise  to  be  slipshod. 

Senator  Faircloth.  Mr.  Chairman,  is  somebody  coming? 

The  Chairman.  We're  attempting  to — Senator  Hatch  has  been 
notified,  Murkowski.  Apparently  their  offices  say  that  they  have 
been  advised  and  they  will  be  on  their  way.  It's  our  hope  that  they 
will  come  here  before  the  vote,  they  will  hold  the  vote  for  us,  we 
are  told.  We  have  advised  them  that  we  have  this  Committee  in 
process  and  that  we  intend  to  after  we  vote — ^both  Senator  Mur- 
kowski— is  he  on  his  way?  We  need  one  more. 

If  anybody  wants  to  make  a  statement,  now  is  the  opportunity. 

Senator  Domenici.  I  think  you  should  take  a  chance  without  the 
quorum  and  just  think  of  all  the  lawyers  fees  that  would  generate. 

The  Chairman.  You  mean  just  do  it  this  way  and  say  that's  been 
a  custom  of  the  Senate? 

Senator  Domenici.  Yes,  and  then  there  would  be  lawyers  briefing 
it  forever.  We  could  get  into  the  appellate  court,  raising  a  field  of 
jurisdiction.  Could  be  a  whole  new  field. 

Senator  Bennett.  Mr.  Chairman,  I  remember  sitting  in  the  gal- 
lery literally  on  New  Year's  Eve,  1970,  the  last  session  of  the 
House  that  John  McCormick  presided  over  as  Speaker.  He  looked 
out  over  the  body  and  there  were  members  coming  and  going,  try- 
ing to  get  a  quorum,  and  he  said  the  Chair  recognizes  that  the  gen- 
tleman from  New  Jersey  is  present  on  the  Floor  and  has  not  an- 
swered his  name  when  it  was  called  and  instructs  the  Clerk  to  note 
that  he  is  present  and  so  record  him.  The  Chair  recognizes  that  the 
gentleman  from  Third  District  in  California  and  so  on,  and  he  rec- 
ognized about  nine  members  of  the  House  and  said  that  msikes  217 
present  and  the  Chair  is  218.  The  quorum  is  present  and  the  bill 
is  passed  and  the  House  is  adjourned.  So  you  might  try  that,  but 
I  don't  recommend  it 

[Laughter.] 

The  Chairman.  I  don't  think  we  would  be  able  to  successfully 
carry  that  off.  Senator  Sarbanes  has  suggested  we  go  and  vote  but 
they  are  holding  the  vote  for  us. 

Senator  Bennett.  We  have  7  minutes  and  another  5,  this  end  of 
the  building. 

[Pause.] 

The  Chairman.  A  quorum  is  here  and  present.  The  North  Pole 
and  Illinois  have  arrived.  The  Committee  will  imdertake  the  vote 
on  the  issuance  on  the  enforcement  of  the  subpoena.  As  I  have  indi- 
cated previously,  I  recommend  that  this  Committee  order  and  di- 
rect that  Mr.  Kennedy  comply  with  our  subpoena  of  December  8th 
by  no  later  than  9  a.m.  tomorrow.  The  Clerk  will  call  the  role. 

The  Clerk.  Chairman  D'Amato. 

The  Chairman.  Aye. 

The  Clerk.  Mr.  Shelby. 

Senator  Shelby.  Aye. 

The  Clerk.  Mr.  Bond. 

Senator  Bond,  Aye. 

The  Clerk.  Mr.  Mack. 
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Senator  Mack.  Aye. 

The  Clerk.  Mr.  Faircloth. 

Senator  Faircloth.  Aye. 

The  Clerk.  Mr.  Bennett. 

Senator  Bennett.  Aye. 

The  Clerk.  Mr.  Grams. 

Senator  Grams.  Aye. 

The  Clerk.  Mr.  Domenici. 

Senator  DOMENICL  Aye. 

The  Clerk.  Mr.  Hatch. 

The  Chairman.  Aye,  by  proxy. 

The  Clerk.  Mr.  Murkowski. 

Senator  MuRKOWSKi.  Aye. 

The  Clerk.  Mr.  Sarbanes. 

Senator  Sarbanes.  No. 

The  Clerk.  Mr.  Dodd. 

Senator  Sarbanes.  No,  by  proxy. 

The  Clerk.  Mr.  Kerry. 

Senator  Sarbanes.  No,  by  proxy. 

The  Clerk.  Mr.  Bryan. 

Senator  Sarbanes.  No,  by  proxy. 

The  Clerk.  Ms.  Boxer. 

Senator  Sarbanes.  No,  by  proxy. 

The  Clerk.  Ms.  Moseley-Braun. 

Senator  Sarbanes.  No,  by  proxy. 

The  Clerk.  Ms.  Murray. 

Senator  Sarbanes.  No,  by  proxy. 

The  Clerk.  Mr.  Simon. 

Senator  Simon.  No. 

The  Chairman.  The  Clerk  will  announce  the  vote. 

The  Clerk.  Ayes  are  10,  the  noes  are  8. 

The  Chairman.  The  Committee  hereby  orders  and  directs  that 
Mr.  Kennedy  comply  with  our  subpoena  of  December  8,  1993,  by 
no  later  than  9  a.m.  tomorrow,  1995 — excuse  me — our  subpoena  of 
1995  by  no  later  than  9  a.m.  tomorrow.  If  Mr.  Kennedy  refuses  to 
comply  with  the  Committee's  order,  I  will  convene  the  Committee 
at  10  a.m.  tomorrow  to  vote  to  initiate  procedures  pursuant  to  Sec- 
tion 5(b)  of  the  Senate  Resolution  120  to  enforce  the  Committee's 
subpoena. 

Committee  stands  in  recess. 

[Whereupon,  at  2:16  p.m.,  the  hearing  was  concluded.] 

[Appendix  supplied  for  the  record  follows:] 
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MEMORANDUM 

To:  Chairman  Alfonse  M.  D'Amato  and  Senator  Paul  S.  Sarbanes 

From:  Richard  Ben-Veniste,  Neal  Kravitz,  Lance  Cole,  Glenn  Ivey,  and 

James  Portnoy 

Re:  Whether  the  Committee  Should  Vote  to  Seek  Enforcement  of  the 

Kennedy  Subpoena 

Date:  December  14,  1995 


I.         INTRODUCTION 

The  Special  Committee  has  issued  a  subpoena  for  notes  of  a  November  5, 
1993  meeting  among  attorneys  from  the  White  House  Counsel's  Office,  who 
represented  the  President  and  the  First  Lady  in  their  official  capacities,  and 
attorneys  representing  President  and  Mrs.  Clinton  in  their  personal  capacities. 
The  White  House  and  the  President's  personal  counsel  have  asserted  that  the 
meeting  is  privileged. 

The  Special  Committee  must  vote  to  enforce  the  subpoena  if  it  is  to 
overcome  the  assertion  of  privilege  and  obtain  the  information  that  has  been 
subpoenaed.   The  Chairman  has  directed  the  Committee's  counsel  to  review  the 
legal  issues  involved  and  seek  to  find  a  way  to  accommodate  the  Committee's 
investigative  needs  without  provoking  a  constitutional  confrontation  between  the 
Congress  and  the  President.    If  such  an  accommodation  cannot  be  reached,  the 
Senate  (through  the  Office  of  the  Senate  Legal  Counsel)  will  be  fighting  the  White 
House  Counsel's  Office  and  the  President's  personal  counsel  in  federal  court.   The 
Committee  should  make  every  possible  effort  to  avoid  such  a  confi-ontation. 

In  our  discussions  with  Majority  counsel  we  have  emphasized  the  strong 
likelihood  that  the  Committee  can  obtain  virtually  all  the  information  it  needs  to 
satisfy  its  investigate  mandate  without  provoking  a  constitutional  confrontation. 
Utilizing  the  framework  proposed  by  the  President's  personal  counsel  at  Williams 
&  Connolly  (discussed  in  more  detail  in  section  IV  below),  the  Committee  has  the 
basis  to  resolve  this  matter.    If  the  Committee  rejects  that  proposal  and  continues 
on  an  accelerated  pace  toward  an  unnecessary  constitutional  confi-ontation,  it  will 
be  acting  contrary  to  normal  congressional  practice  and  historical  precedent.    It  is 
well-settled  that  Congress  must  exercise  special  care  when  seeking  to  compel 
information  from  the  Executive  Branch  (the  authorities  for  this  proposition  are  set 
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out  in  section  III  below).    Here  there  is  no  evidence  that  the  information  sought 
relates  to  any  illegal  or  improper  conduct,  or  even  would  contribute  anything 
substantial  to  the  factual  record  already  developed  by  the  Committee.    Under 
these  circumstances,  enforcement  of  the  subpoena  is  ill-advised  and  would 
constitute  an  abuse  of  the  powers  of  the  Senate. 

II.        THE  WILLIAMS  &  CONNOLLY  AND  WHITE  HOUSE  SUBMISSIONS 
SET  FORTH  A  LEGITIMATE  CLAIM  OF  PRIVILEGE,  AND  THE 
CHAIRMAN  AND  OTHER  MEMBERS  OF  THIS  COMMITTEE  HAVE 
STATED  REPEATEDLY  THAT  THE  COMMITTEE  SHOULD  NOT 
INVADE  A  LEGITIMATE  PRIVILEGE. 

Williams  &  Connolly  and  the  White  House  have  presented  a  number  of 
arguments  as  to  why  the  November  5  meeting  is  protected  by  several  well- 
established  privileges:    the  attorney-client  privilege;  the  common  interest  doctrine; 
and  potentially  the  executive  privilege  (although  that  privilege  has  not  been 
asserted  here).   Williams  &  Connolly  also  has  asserted  that  Mr.  Kennedy's  notes 
of  the  meeting,  which  are  the  subject  of  the  Committee's  subpoena,  are  protected 
by  the  attorney  work  product  doctrine.    In  particular,  Williams  &  Connolly  argues 
that  the  notes  are  "opinion  work  product"  and  as  such  are  subject  to  the  highest 
level  of  protection  under  the  work  product  doctrine. 

The  Majority  apparently  questions  the  validity  of  these  claims  of  privilege, 
yet  the  Majority  has  presented  no  legal  analysis  or  rationale  for  overcoming  the 
legal  arguments  put  forth  by  the  White  House  and  Williams  &  Connolly  in  the 
memoranda  submitted  to  the  Committee.    Moreover,  the  Senate  Legal  Counsel  has 
indicated  a  willingness  to  evaluate  the  memoranda  for  the  Committee,  but  has  not 
been  provided  the  time  to  do  so. 

Whether  these  vigorously  asserted  claims  of  privilege  have  merit  is 
important.   Throughout  these  hearings  the  Chairman  and  the  Ranking  Member 
have  taken  the  position  that  the  Committee  will  respect  the  attorney-client 
privilege  and  will  not  seek  to  inquire  into  confidential  communications  between  a 
lawyer  and  client  for  the  purpose  of  giving  or  receiving  legal  advice.    For  example, 
during  the  hearing  testimony  of  Thomas  Castleton  on  August  3,  1995,  Chairman 
D'Amato  confirmed  that  Mr.  Castleton  need  not  testify  about  conversations  with 
his  attorney.    (Aug.  3,  1995  Hrg.  Transcript,  p.  31.)     The  Chairman  took  the  same 
position  during  the  testimony  of  Randall  Coleman,  David  Hale's  attorney.    On 
December  1,  1995,  Minority  Counsel  sought  to  question  Mr.  Coleman  about 
matters  relating  to  his  representation  of  Mr.  Hale.    Despite  the  fact  that  Messrs. 
Coleman  and  Hale  had  met  with  a  reporter  and  discussed  the  same  matters,  the 
Chairman  limited  the  questioning  to  matters  that  did  not  intrude  upon  Mr.  Hale's 
communications  with  his  attorney  and  risk  a  waiver  of  the  privilege.    The 
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Chairman  explicitly  recognized  the  danger  of  a  waiver  and  accordingly  ruled  that 
the  questioning  of  Mr.  Coleman  be  limited.   (Dec.  1,  1995  Hrg.  Transcript,  p.  45.) 

These  two  examples  are  consistent  with  the  position  the  Committee  has 
taken  throughout  these  hearings.   Yesterday  the  Chairman  indicated  that  the 
Committee's  counsel  should  review  the  legal  memoranda  submitted  by  the  White 
House  and  Williams  &  Connolly  carefully  and  evaluate  the  claims  of  privilege. 
(Dec.  13,  1995  Hrg.  Transcript,  p.  21).    Recognition  of  valid  claims  of  privilege  has 
been  the  practice  of  the  Committee  throughout  these  hearings.    The  same  rules 
that  apply  to  other  witnesses  should  apply  to  the  lawyers  for  the  President, 
whether  they  represent  him  in  his  official  capacity  or  in  his  personal  capacity. 

The  position  that  the  Committee  has  taken  in  recognizing  valid  assertions 
of  privilege  is  both  appropriate  in  this  particular  instance  and  in  accord  with  the 
general  practice  of  congressional  committees.   The  reasons  that  congressional 
committees  generally  recognize  legitimate  claims  of  privilege,  particularly  claims 
by  a  co-equal  branch  of  government,  are  summarized  in  section  III  below. 

Here  there  are  other  compelhng  reasons  to  respect  the  claims  of  privilege 
that  have  been  asserted  by  the  White  House  and  the  President's  personal  counsel. 
As  discussed  in  section  IV  below,  the  White  House  and  the  President's  personal 
counsel  have  proposed  a  procedure  by  which  the  Committee  c£in  obtain  the 
information  it  is  seeking  without  intruding  on  these  privileges.   At  a  minimum,  to 
refuse  to  test  that  approach,  where  faihng  to  do  so  will  result  in  a  court  battle 
between  the  President  and  Congress,  may  suggest  the  appearance  of  partisanship, 
undermining  the  Chairman's  repeated  expressions  of  the  desire  to  conduct  fair, 
objective,  nonpartisan  hearings. 

III.       IT  IS  WELL  ESTABLISHED  THAT  A  CONGRESSIONAL  COMMITTEE 

SHOULD  NOT  ATTEMPT  TO  OVERRIDE  A  VALID  PRIVILEGE  ABSENT 
COMPELLING  CIRCUMSTANCES,  AND  EVEN  THEN  ONLY  AFTER  A 
CAREFUL  BALANCING  OF  THE  INTERESTS  INVOLVED. 

Congressional  attempts  to  inquire  into  privileged  executive  branch 
communications  are  rare,  and  with  good  reason.   By  definition,  such  efforts 
provoke  a  constitutional  confrontation. 

Moreover,  Congress'  efforts  to  invade  privileged  executive  branch 
communications  have  met  with  little  success.   The  courts  have  resisted 
adjudicating  congressional  attempts  to  inquire  into  privileged  communications. 
For  example,  in  United  States  v.  House  of  Representatives.  556  F.  Supp.  150 
(D.D.C.  1983),  the  district  court  refused  to  determine  whether  Reagan 
Administration  E.P.A.  Administrator  Anne  Gorsuch  properly  withheld  documents 
subpoenaed  by  a  committee  of  the  House  of  Representatives.    Instead,  the  court 
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"encourage [d]  the  two  branches  to  settle  their  differences  without  further  judicial 
involvement."    Id^  at  152. 

Indeed,  only  once  in  the  history  of  the  nation  have  the  courts  required  the 
disclosure  of  confidential  presidential  communications,  and  even  then,  the 
disclosure  was  to  a  grand  jury,  not  to  the  Congress.   United  States  v.  Nixon.  418 
U.S.  683  (1974). 

The  D.C.  Circuit  has  long  held  that  presidential  communications  are 
"presumptively  privileged."    Nixon  v.  Sirica,  487  F.2d  700,  705  (D.C.  Cir.  1973).    In 
other  words,  a  congressional  committee  seeking  to  inquire  into  presidential 
communications  bears  a  heavy  burden  to  demonstrate  that  it  has  a  proper  basis  to 
do  so.    That  burden  can  be  met  "only  by  a  strong  showing  of  need  by  another 
institution  of  government  ~  a  showing  that  the  responsibilities  of  that  institution 
cannot  responsibly  be  fulfilled  without  access  to  records  of  the  President's 
deliberations  .  .  .  ."   Senate  Select  Committee  on  Presidential  Campaign  Activities 
v.  Nixon.  498  F.2d  725  (D.C.  Cir.  1974).    Moreover,  the  committee  must  prove  that 
"the  subpoenaed  evidence  is  demonstrably  critical  to  the  responsible  fulfillment  of 
the  Committee's  functions."   Id  at  731. 

Where,  as  here,  the  competing  constitutional  interests  of  the  legislative  and 
executive  branches  are  implicated,  the  courts  have  balanced  alternative  interests 
and  proposals  to  determine  "which  would  better  reconcile  the  competing 
constitutional  interests."   United  States  v.  American  Telephone  and  Telegraph  Co. 
(ATT  I).  551  F.2d  384,  394  (D.C.  Cir.  1976).    In  this  regard,  the  court  instructed 
that  "each  branch  should  take  cognizance  of  sm  implicit  constitutional  mandate  to 
seek  optimal  accommodation  through  a  realistic  evaluation  of  the  needs  of  the 
conflicting  branches  in  the  particuleu-  fact  situation."     United  States  v.  American 
Telephone  and  Telegraph  Co.  (ATT  II).  567  F.2d  121,  127  (D.C.  Cir.  1977).  As 
such,  even  if  the  Committee  had  a  compelling  need  for  the  privileged  information  - 
-  which  it  does  not  ~  the  Committee  still  would  be  required  to  balance  its  need  for 
the  information  against  the  competing  interests  identified  by  WilUams  &  Connolly 
and  the  White  House.    It  has  not  done  so. 

IV.       THE  PROPOSAL  PUT  FORWARD  BY  WILLIAMS  &  CONNOLLY 

SHOULD  BE  APPLIED  BY  THE  COMMITTEE  BEFORE  IT  SEEKS  TO 
ENFORCE  THE  SUBPOENA.   IF  POSSIBLE,  THE  COMMITTEE 
SHOULD  OBTAIN  THE  INFORMATION  IT  SEEKS  WITHOUT 
PROVOKING  AN  UNNECESSARY  CONSTITUTIONAL 
CONFRONTATION. 

Williams  &  Connolly  has  proposed  a  framework  for  resolving  this  crisis  that 
is  both  reasonable  and  workable.    Williams  &  Connolly's  proposal  would  enable 
the  Special  Committee  to  obtain  all  of  the  information  it  legitimately  needs 
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without  invading  the  President's  well-recognized  right  to  communicate  in 
confidence  with  his  lawyers. 

From  the  time  the  disagreement  about  the  discoverability  of  the  November  5, 
1993  meeting  first  arose,  the  Majority  has  taken  the  position  through  its  Special 
Counsel  that  there  are  two  questions  to  which  the  Committee  needs  answers:    (1)  did 
White  House  officials  convey  to  the  Clintons'  private  lawyers  confidential  government 
information,  such  as  information  learned  ft-om  Treasury  officials  about  RTC  criminal 
referrals;  and  (2)  did  the  Clintons'  private  lawyers  direct  the  White  House  officials  to 
use  their  official  positions  to  obtain  additional  confidential  government  information 
relevant  to  Whitewater-related  matters. 

Williams  &  Connolly's  proposal  would  permit  the  Special  Committee  to  obtain 
sufficient  information  to  answer  both  of  these  questions.    At  pages  38-39  of  their 
submission,  Williams  &  Connolly  proposes  that  the  Special  Committee  take  the 
following  steps: 

1.  Ask  every  White  House  official  present  at  the  meeting  what  he  knew  about 
official  government  information  at  the  beginning  of  the  meeting.   (As  a  result 
of  the  Clintons'  prior  waivers  of  attorney-client  and  executive  privileges,  the 
Committee  already  has  obtained  this  information.) 

2.  Assume  that  the  White  House  officials  present  at  the  meeting  communicated 
to  the  private  lawyers  everything  they  knew  about  such  information. 

3.  Ask  the  White  House  officials  general  questions  about  the  purposes  of  the 
meeting. 

4.  Test  the  responses  it  receives  about  the  meeting's  purposes  by  asking  what 
steps  White  House  officials  took  following  the  meeting. 

5.  Ask  why  White  House  officials  took  whatever  steps  they  took  following  the 
meeting.   This  would  include  asking  whether  White  House  officials  took  these 
steps  ais  a  result  of  anything  that  occurred  at  the  meeting  (as  long  as  this 
question  could  be  answered  without  divtilging  confidential  communications 
fi-om  the  meeting). 

V.         CONCLUSION 

As  Williams  &  Connolly  points  out  in  its  submission,  this  type  of  step-by-step 
approach  is  commonly  employed  whenever  sensitive  privilege  issues  like  these  arise 
in  civil  litigation.   Here  the  need  for  compromise  and  accommodation  is  far  greater. 
As  we  have  emphasized  to  Majority  Counsel,  it  is  important  that  we  consider  the 
longer  term  consequences  of  traveling  the  road  on  which  the  Committee  appears  to 
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be  headed.    As  the  precedents  set  forth  above  provide,  the  Congress  has  a  special 
obhgation  to  make  all  reasonable  efforts  to  avoid  unnecessary  confrontations  with 
the  Executive  Branch.   The  Special  Committee  should  honor  this  constitutional 
obligation  by  appljdng  the  framework  proposed  by  Williams  &  Connolly. 

It  is  our  view  that  the  Committee  should  pursue  negotiations  with  the 
relevant  parties  and  remain  open  to  further  constructive  proposals  to  avert 
confrontation. 
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GEorp-REY  C  Hazard.  Jr. 


TausTcc  PnafCSSOA  of  i^w 
Uf«venaiTT  or  PcNNarLviooa 
AMCnicAM  Law  InsTitutc 

*02«  Chestnut  Utrzcj 

PHIkAQCLPMiA.  PA  ldlO<« 
TELEPMONC  (2ia>  2H3-i6a4 

Pax  (SIS)  ina-i-tro 


John  M  Quinn 
CduiiMl'f  Office 
The  White  House 
Washington.  DC 


Decemb«r  14,  IW5 


aoo  wear  willow  c3»»ovf  avenuc 

fk-ILAOCLPIlli,    PA     I9lia 

lELEPMONE  (215)  a-4a-39^0 
Tax  Uis)  2*«-.*707 


Dear  Mr.  Quinn: 

I 

You  have  asked  my  opiaion  whether  the  communications  in  a  meeting  between  lawyers  on 
the  Whit«  HouM  jtaff,  engaged  >n  providi.-^u  lcg».l  representation,  and  lawycrj  privately  engaxcd 
by  the  Preaidem  are  protected  by  the  atioraey-dient  privilege.  In  my  opinion  they  ire  zo 
prote«(«d. 

The  facts,  in  e»»«nc«.  are  that  a  conference  waa  heJd  imong  lawyers  on  the  White  Hcuas 
sfaiT,  and  Uv>yers  who  hac  bee.-,  engaged  lu  .'cprcseat  Jic  ?<  oaiuenr  piTJciaaily  Tha  ^infsrar.js 
cuiuinmiu  CaiTain  ;raa— c::cr.i  ih:  ccc'-rrai  bsfort  Ih*  ""rfijsrt  M3iin3:i  -.f9,cz  hut  •v'-:.th  h::.*! 
significance  after  he  to^k  office.  The  governmental  lawyers  wee  representing  the  President  ex 
officio.  The  other  lawyprs  were  retained  by  the  President  to  provide  private  represc.nta{iaj>.  lo  him. 
On  this  basis,  it  is  my  c^inion  that  the  attomey-cHent  privilege  is  not  waived  or  lost 

A  prdiininary  qjiiestion  is  whether  the  aitomey-clienc  privilege  may  be  asserted  by  (h= 
President,  with  respectjto  communications  with  White  House  lawyers,  as  against  other 
departments  and  ageraes  of  Govcrmncnt.  particularly  Congress  and  the  Attorney  Gencrd.  There 
arc  no  judicial  decision?  on  this  question  of  which  1  am  aware.  However,  Presidents  of  both 
political  parties  have  asserted  that  the  pnvilege  is  thus  effective.  This  position  is  in  my  opipJon 
correct,  reasoning  ftom  such  precedents  as  can  be  applied  by  analogy  Accordingly,  In  my  opinion 
the  President  can  propi:rly  invoke  attorney-client  privilege  concerning  comniunicaiions  wuh  White 
House  lawyers 

Th«  principal  qijieatioii,  then,  It  whether  iho  pi  iviJc(jw  ia  lost  when  the  communications 
were  shared  with  lawyers  who  represent  the  Pr«8ident  personally  One  way  to  analyzia  tha 
situation  \s  simply  to  say  that  :h«  "President"  lias  rwo  sets  of  lovwyers,  engaged  in  conferring  vwiUi 
each  other  On  that  basis  there  is  no  question  that  the  privilege  Is  effectivn  Many  legal 
consultation*  for  a  ciiemt  involve  the  prewnce  of  more  than  one  lawyer. 

Another  way  toj  analyze  the  situation  is  to  consider  that  the  "Presidenl"  has  two  legsl 
capacities,  that  i.t.  the  dapaciiy  ex  ofTiclo-in  his  office  as  Pre.<;ident-and  the  capacity  as  x.^ 
individual.  The  concepi  that  a  siitgle  individual  can  have  two  distinct  legal  capacities  or  identities 
has  existed  in  law  for  cpiuries.  On  this  basis,  there  are  two  ■clienti"  corresponding  to  the  two 
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legal  capacities  or  identsies. 

Th«  mattars  und»r  dUcuaslon  were  of  concern  to  ihc  President  in  each  capacity  a?  cHeni. 
In  my  opinion,  the  jitu*  ion  is  therefore  lh«  jam«  as  if  lawyers  for  two  difTereni  clienis  werw  in 
eonfcrcncc  tbout  «  m«ttler  that  wu  of  conccrri  to  both  clients  In  that  sicuation,  in  my  opiiuoP.  the 
attom«y-cli«m  pnvilego  is  not  lost  by  either  client. 

The  recognized  rule  i«  <«t  forrh  in  the  I^ettatement  of  the  Law  Governing  Lawyors, 
Section  126(Tani  Dr«f;No  2,  I93l«J),  »s  follows 

If  two  or  more  dienis  represented  by  separate  lawyers  share  a  common  interest 
in  a  matter,  the  communications  of  each  separately  represented  client.. 
(1)  Are  arivileged  as  again  ji  a  third  peiion.  . 

Inasmuch  as  the  iSVhitc  House  lawyers  and  the  privately  engaged  lawyers  were  addressing 
a  matter  of  common  inn  rest  to  the  President  in  both  legal  capacities,  the  atiomey-client  privilege 
IS  not  waived  or  Inst  aa  against  third  panics 


GeoiFievX.  Hazard.  Jr 


INVESTIGATION  OF  WHITEWATER 

DEVELOPMENT  CORPORATION 

AND  RELATED  MATTERS 


EXECUTIVE  SESSION 


FRroAY,  DECEMBER  15,  1995 

U.S.  Senate, 
Committee  on  Banking,  Housing,  and  Urban  Affairs, 

Special  Committee  to  Investigate  Whitewater 
Development  Corporation  and  Related  Matters, 

Washington,  DC. 

The  Committee  met  at  10:15  a.m.,  in  room  216  of  the  Hart  Sen- 
ate Office  Building,  Senator  Alfonse  M.  D'Amato  (Chairman  of  the 
Committee)  presiding. 

OPENING  STATEMENT  OF  CHAIRMAN  ALFONSE  M.  D'AMATO 

The  Chairman.  The  Committee  will  come  to  order. 

We  meet  this  morning  to  address  the  issue  of  the  failure  of  Mr. 
Kennedy  to  respond  to  the  subpoena  issued  by  this  Committee. 

I  want  to  first  observe  that  I  am  very  concerned  that  the  White 
House  has  put  us  in  this  position  where  the  Committee  is  forced 
to  spend  far  too  much  time  and  energy  to  obtain  relevant  evidence 
which  we  are  entitled  to,  and  which  should  have  been  produced 
upon  request. 

Let  me  give  you  an  example.  Just  yesterday,  after  forcing  the 
Committee  to  write  many  letters  and  make  numerous  requests  and 
indicate  that  we  would  subpoena  information  and  spend  hours  in 
negotiation,  the  White  House  finally  released  a  letter  that  Mr. 
James  Hamilton,  had  sent  to  the  President  on  January  5,  1994. 

Now  this  letter  was  first  requested  in  August.  So  I  use  this  as 
an  example  in  stating  that  this  is  not  "cooperation."  If,  indeed,  the 
letter  was  something  that  we  were  not  entitled  to,  then  we  should 
not  have  had  to  go  to  the  point  of  issuing  a  subpoena,  or  threaten- 
ing to  issue  one,  and  that  is  what  we  have  faced.  Even  worse,  as 
soon  as  the  White  House  produced  this  purportedly,  and  I  quote, 
"highly-sensitive  document"  to  the  Committee,  they  release  it  to 
the  media. 

Why  did  the  Committee  have  to  waste  all  this  time  and  energy — 
and  this  is  just  an  example  of  a  pattern  of  delay  which  this  Com- 
mittee has  encountered  in  dealing  with  the  White  House.  It  is  dis- 
ingenuous to  say  that  they  have  been  cooperative. 
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Over  the  past  week  the  White  House  has  forced  this  Committee 
to  spend  more  time  and  energy  in  an  attempt  to  obtain  the  notes 
of  former  Associate  Counsel  to  the  President  WilHam  Kennedy.  Mr. 
Kennedy  took  these  notes  at  a  November  5,  1993,  Whitewater  de- 
fense meeting  held  at  the  law  firm  of  Williams  &  Connolly.  Ken- 
nedy's notes  may  contain  critical  evidence  with  regard  to  at  least 
six  areas  of  inquiry  that  the  Special  Committee  is  now  making  its 
inquiry  into. 

On  December  8,  1995,  the  Committee  issued  a  subpoena  to  Mr. 
Kennedy  for  his  notes.  And  on  December  12th,  Mr.  Kennedy  ad- 
vised the  Committee  that  at  the  direction  of  President  Clinton  he 
would  not  comply  with  the  Committee's  subpoena. 

After  considering  the  legal  arguments  raised  by  President  and 
Mrs.  Clinton's  personal  lawyers  and  the  White  House  Counsel,  I 
overruled  the  objections  based  on  the  attorney-client  privilege  and 
the  work  product  doctrine.  The  Committee  then  voted  to  order  and 
direct  Mr.  Kennedy  to  produce  the  notes  by  9  a.m.  today. 

At  yesterday's  hearing  I  indicated  that  the  Committee  would  be 
willing  to  agree  to  two  of  the  conditions  in  the  White  House  letter. 
The  White  House  has  never  responded  to  that  proposal. 

Now,  I  must  report  to  the  Committee  that  as  of  this  morning  Mr. 
Kennedy  has  refused  to  comply  with  the  Committee's  subpoena.  Ac- 
cordingly, I  now  ask  the  Committee  to  report  a  Resolution  to  the 
Full  Senate  directing  the  Senate  Legal  Counsel  to  bring  a  civil  ac- 
tion to  enforce  the  Committee's  subpoena  to  Mr.  Kennedy. 

It  is  unfortunate  that  we  have  come  to  this  point,  but  the  Com- 
mittee has  no  choice  but  to  seek  to  obtain  Mr.  Kennedy's  notes. 
This  Committee  and  the  American  people  have  a  right  to  know  the 
truth  about  Whitewater. 

I  would  ask  if  the  Members  of  the  Committee  have  a  copy  of  the 
proposed  Resolution — and  I  hope  that  they  do. 

[Members  affirmatively  so  indicate.] 

The  Chairman.  A  quorum  is  present.  I  will  ask  the  Clerk  to  call 
the  roll  on  whether  the  Committee  should  report  the  Resolution  to 
the  Full  Senate  directing  the  Senate  Legal  Counsel  to  enforce  the 
Committee's  subpoena  to  Mr.  Kennedy. 

OPENING  COMMENTS  OF  SENATOR  PAUL  S.  SARBANES 

Senator  SARBANES.  Mr.  Chairman,  I  would  like  to  be  heard  on 
the  Resolution. 

The  Chairman.  Certainly. 

Senator  Sarbanes.  And  I  assume  there  may  be  other  Members 
who  would  wish  to  be  heard,  although  I  am  not  certain  of  that. 

The  Chairman.  Absolutely. 

Senator  Sarbanes.  Mr.  Chairman,  I  think  that  this  Committee 
is  needlessly  provoking  a  confrontation  with  the  White  House,  and 
it  is  my  strongly  held  view,  as  I  indicated  yesterday,  that  this 
has  now  turned  into  a  political  game  and  is  being  done  for  political 
reasons. 

Yesterday,  the  White  House  came  forward  with  a  proposal  that 
I  thought  was  very  forthcoming,  and  which  I  think  the  Committee 
should  then  have  worked  with  to  try  to  fashion  a  way  of  obtaining 
this  information  and  not  intruding  upon  what  is  a  legitimate  privi- 
lege. 
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The  White  House  in  effect  said,  we  will  provide  the  notes  but  we 
want  certain  safeguards  with  respect  to  them.  I  think  the  Commit- 
tee should  have  explored  in  a  careful  and  intensive  way  those  safe- 
guards and  tried  to  work  out  an  accommodation.  That  has  not  been 
done.  And  I  think  consistently  from  the  outset  here  there  has  been 
an  effort  to  force  this  issue  in  such  a  way  as  to  create  a  public  con- 
frontation which  then,  of  course,  becomes  a  highly-political  issue. 

We  have  had  very  strong  legal  advice,  as  indicated  yesterday, 
that  the  merits  of  the  position — that  there  is  very  substantial  merit 
in  the  position  asserted  by  the  White  House. 

I  very  much  regret  that  the  Majority  is  proceeding  in  this  fashion 
because  I  think  we  could  have  avoided  this  confrontation,  and  I  do 
not  think  we  should  proceed  in  this  manner. 

The  Chairman.  Senator  Moseley-Braun. 

Senator  Kerry.  Mr.  Chairman. 

The  Chairman.  Pardon  me? 

Senator  Kerry.  Go  ahead. 

The  Chairman.  Senator  Moseley-Braun. 

OPENING  COMMENTS  OF  SENATOR  CAROL  MOSELEY-BRAUN 

Senator  Moseley-Braun.  Mr.  Chairman,  I  would  like  to  associ- 
ate myself  with  Senator  Sarbanes'  remarks  and  say  to  you  that  we 
knew  this  was  coming,  but  this  really  in  my  opinion  is  some  unnec- 
essary and  unfortunate  high  drama.  There  is  no  reason  why  we 
could  not  have  attempted  to  reach  some  balance,  attempted  to  go 
over  and  work  with  the  offer  of  information  and  documents  that 
was  made.  Instead,  this  proposal  that  is  before  us  now  suggests 
that  balance  is  being  rejected  in  favor  of,  ag£iin,  unnecessary  and 
unfortunate  high  drama. 

I  think  that  is  regrettable  and  I  will  vote  against  the  Resolution 
for  that  reason. 

Senator  KERRY.  Mr.  Chairman. 

The  Chairman.  Senator  Kerry. 

OPENING  COMMENTS  OF  SENATOR  JOHN  F.  KERRY 

Senator  Kerry.  Mr.  Chairman,  it  is  my  intention  to  vote  no  on 
this  Resolution.  But  I  want  to  explain  that  that  vote  of  "no"  does 
not  suggest,  and  should  not  suggest  in  any  way,  that  I  do  not  think 
that  these  notes  should  not  or  could  not  be  made  available. 

I  thought  that  there  was  a  bona  fide  offer  on  the  table  yesterday 
that  could  have  been  pursued.  Notwithstanding  any  feelings  by  the 
Chairman  or  others  that  there  have  been  prior  efforts,  I  still  be- 
lieve that  the  confrontation  itself  is  unnecessary  at  this  time. 

I  am  not  suggesting  by  this  vote  that  I  am  filled  with  confidence 
by  every  witness  who  has  appeared  here,  or  even  that  the  White 
House  could  not  have  perhaps  facilitated  some  of  the  flow  of  infor- 
mation at  times.  I  think  it  could  have.  But  in  this  case,  the  privi- 
lege is  asserted  by  Mr.  Kennedy  on  instructions,  and  he  does  not 
have  the  right  on  his  own  to  respond  in  the  way  that  the  Commit- 
tee is  seeking.  The  White  House  has  the  ability  to  make  that  infor- 
mation available,  and  offered  to  do  so  yesterday  in  a  way  that  I 
thought  opened  the  avenue  for  the  Committee  to  avoid  this  particu- 
lar vote. 
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While  my  vote  is  "no"  on  the  procedure  that  we  are  pursuing,  I 
want  this  information,  and  I  want  all  the  information;  that  is  the 
duty  and  the  responsibility  of  the  Committee.  It  is  not  our  duty  to 
engage  in  confrontations  that  are  unnecessary.  But  it  is  our  duty 
to  guarantee  that  we  do  this  properly,  and  I  think  the  proper  way 
to  do  it  is  to  vote  "no." 

The  Chairman.  Senator  Simon. 

OPENING  COMMENTS  OF  SENATOR  PAUL  SIMON 

Senator  SiMON.  Yes,  Mr.  Chairman. 

I  concur  with  what  Senator  Kerry  has  just  said.  I  think  that  the 
offer  of  the  White  House  should  have  been  pursued  and  we  should 
avoid  almost  calculated  confrontations.  I  think  that  is  not  in  the 
best  interest  of  anyone.  When  the  Committee  initially  started — and 
I  have  to  say,  Mr.  Chairman  I  thought  from  the  beginning  it  was 
going  to  be  a  very  political  operation — and  you  did  not  make  it 
that,  to  your  credit;  I  think  it  has  now  drifted,  unfortunately,  in 
that  direction. 

I  think  we  would  be  wise  at  this  point  not  only  to  say  "no"  here, 
but  to  consider  whether  we  should  not  let  the  Special  Counsel  do 
his  work  rather  than  pursue  this  further  with  this  Committee. 

The  Chairman.  Senator  Boxer. 

OPENING  COMMENTS  OF  SENATOR  BARBARA  BOXER 

Senator  Boxer.  Thank  you  very  much,  Mr.  Chairman. 

You  had  an  offer  yesterday  that  really  met  you  more  than  half- 
way. Therefore,  I  would  agree  with  my  colleagues:  I  want  to  have 
this  information  and  I  think  we  should  have  this  information. 

Everjrtime  the  Majority  has  stated,  "there  is  a  smoking  gun — we 
need  to  see  it,"  we  have  seen  the  information  and  it  has  not  hap- 
pened. But  that  does  not  mean  we  should  stop  our  inquiry.  We 
need  to  get  all  the  information  on  the  table.  You  had  an  offer  half- 
way there.  Now,  we  are  forcing  a  constitutional  confrontation  in- 
volving the  entire  U.S.  Senate. 

I  still  have  hopes  it  can  be  resolved,  Mr.  Chairman,  I  really  do, 
but  I  will  certainly  vote  against  this. 

I  would  ask  unanimous  consent  that  we  include  in  the  record  two 
letters  that  I  found  here  waiting  for  me  when  I  arrived.  A  letter 
from  Mr.  Kennedy's  attorney,  Paul  Castellitto,  dated  the  14th,  and 
an  answer  to  it,  from  Mr.  Chertoff — a  letter  from  Mr.  Chertoff  back 
to  him. 

I  think  the  correspondence  raises  some  very  serious  questions. 
The  letter  from  Mr.  Kennedy's  attorney  talks  about  a  conversation 
he  had  with  Mr.  Chertoff  in  which  he  says  that  Mr.  Chertoff  said 
that  he  would  embarrass  Mr.  Kennedy — he  would  have  marshals 
come  to  his  home  at  2  a.m.  to  serve  him  there,  and  he  insinuated 
that  there  were  other  ways  the  Committee  could  make  Mr.  Ken- 
nedy's life  miserable. 

Mr.  Chertoff  responds  to  that  letter  not  denying  those  things,  but 
saying  that  the  letter  is  incorrect. 

This  seems  to  me  to  be  another  sad  turn  of  events  for  our  Com- 
mittee. I  would  ask  that  these  two  letters  be  placed  in  the  record, 
Mr.  Chairman. 

The  Chairman.  They  will  be  placed  in  the  record. 
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I  will  address  the  issue  raised. 

I  cannot  for  the  life  of  me  believe  that  Mr.  Castellitto  would  hon- 
estly say  to  this  Committee  that  he  was  not  authorized  to  receive 
the  subpoena  on  behalf  of  Mr.  Kennedy.  He  appeared  here  with 
him.  He  has  been  the  person  speaking  with  this  Committee  and 
with  our  Counsels  for  6  months. 

For  him  to  come  forward  at  this  point  in  time  and  to  suggest  that 
he  was  not  authorized  to  receive  that  subpoena  just  demonstrates 
more  of  the  kind  of  delay  and  the  kind  of  tactics  that  have  taken 
advantage  of  the  good  will  of  this  Committee. 

To  wait  until  after  this  issue  has  come  to  this  point,  and  to  say, 
"Oh,  by  the  way,  I  wasn't  authorized  to  receive  the  subpoena" — and 
Mr.  Chertoff  did  say,  because  I  already  asked  him,  "What  did  you 
say?"  He  said,  "Yes,  I  told  him  that  if  indeed  you  hold  to  this,  then 
I  will  recommend  to  the  Chairman  that  we  issue  a  subpoena  per- 
sonally to  be  served  again  on  Mr.  Kennedy  so  that  we  do  not  fur- 
ther delay  this  matter."  We  will  do  that.  It  will  be  my  recommenda- 
tion after  this  Committee  undertakes  this  particular  decision  as  to 
how  we  will  vote  on  this  Resolution,  to  then  put  forth  to  the  Com- 
mittee a  request  for  another  subpoena  to  be  personally  served  on 
Mr.  Kennedy. 

I  do  not  concede  that  the  initial  service  was  not  proper.  I  would 
like  to  see  him  make  that  case,  after  he  has  represented  a  man, 
been  here  with  him,  negotiated  for  him,  that  he  did  not  have  the 
legal  right  to  take  that  subpoena. 

Senator  Boxer.  Mr.  Chairman. 

The  Chairman.  I  can  understand  why  Mr.  Chertoff  would  tell 
him  in  no  uncertain  terms  that  he  would  think  that  this  would  be 
embarrassing.  I  would  think  any  attorney  would  be  embarrassed  by 
attempting  to  raise  that  question  at  this  time.  I  think  it  is  abso- 
lutely something  that  is  unacceptable,  unacceptable  whether  it  be 
in  a  court  of  law  or  dealing  with  any  Congressional  committee,  and 
we  reject  it. 

We  are  going  to  have  to  vote  to  issue  a  subpoena  personally? 

Now  that  is  unacceptable.  So  I- 


Senator  Boxer.  Mr.  Chairman,  I  totally 

The  Chairman.  — just — and  I  do  not  respond — I  am  talking 
about  Mr.  Castellitto's  response 

Senator  Boxer.  I  understand. 

The  Chairman.  You  have  his  letter  that  he  left  with  you.  So  I 
am  going  to  tell  you  what  I  feel  about  Mr.  Castellitto's  trivializing 
his  attorney-client  relationship  in  such  a  manner  that  he  would 
deny  that  he  received  a  subpoena. 

Senator  Boxer.  Mr.  Chairman,  you  have  every  right  to  that 
view.  There  is  a  difference  between  telling  someone  you  are  going 
to  serve  them  personally  and  telling  them 

The  Chairman.  I  do  not — I  reject 

Senator  Boxer.  — ^you  are  going  to — excuse  me — ^you  are  going  to 
embarrass  them,  arrange  to  have  U.S.  Marshals  come  to  their 
home  at  2  a.m.,  and  insinuate  there  are  other  ways  the  Committee 
could  make  Mr.  Kennedy's  life  miserable. 

The  Chairman.  I  do  not  believe  that  would  be  a  fair  representa- 
tion of  Mr.  Chertoff.  His  reputation  and  his  integrity  speaks  for  it- 
self. 
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Senator  Boxer.  Well,  we  will  put  both  letters  in  the  record. 

The  Chairman.  Fine. 

Senator  Murray.  Mr.  Chairman. 

Senator  BOND.  Mr.  Chairman. 

The  Chairman.  Senator  Murray. 

OPENING  COMMENTS  OF  SENATOR  PATTY  MURRAY 

Senator  Murray.  Thank  you,  Mr.  Chairman. 

I  just  have  to  say,  I  think  it  is  very  unfortunate  that  this  Com- 
mittee has  decided  this  morning  to  move  in  this  direction.  I  think 
we  have  all  sat  through  numerous  hearings  over  the  last  months. 
We  have  read  piles  of  information.  We  have  spent  a  great  deal  of 
time  going  through  this,  and  indeed,  at  great  expense  to  the  tax- 
payers. 

It  seems  to  me  that  the  public  would  want  us  to  be  reasonable 
and  use  common  sense  at  this  point  and  continue  to  negotiate  with 
the  White  House.  I  do  not  think  we  are  that  far  apart,  having 
looked  at  what  they  requested  yesterday,  for  us  to  come  back  to 
them  and  request  a  few  changes  in  what  they  are  doing  and  move 
forward.  That  would  save  us  all  a  great  deal  of  time  and  it  would 
save  the  taxpayers  a  lot  of  expense. 

In  making  this  motion  today  for  the  subpoena,  we  are  now  going 
to  have  to  move  to  the  Full  Senate,  possibly  move  to  a  court  case, 
and  it  is  going  to  cost  taxpayers  more  attorney  time,  more  staff 
time,  and  take  us  a  much  longer  time  in  the  long  run. 

It  seems  to  me  that  this  would  be  a  good  point  to  sit  back  and 
calmly  look  at  this  and  to  calmly  discuss  this,  to  get  the  informa- 
tion that  I  think  this  Committee  seeks.  I  think  we  are  very  close 
to  doing  that. 

I  will  vote  "no"  on  this  Resolution  because  I  believe  that  it  is  not 
good  for  the  taxpayers  to  be  paying  for  this  kind  of  a  court  case. 

The  Chairman.  Thank  you.  Senator. 

Senator  Shelby. 

OPENING  COMMENTS  OF  SENATOR  RICHARD  C.  SHELBY 

Senator  Shelby.  Thank  you. 

Mr.  Chairman,  I  think  we  need  to  probably  go  back  and  consider 
what  this  Senate  Committee  is  charged  with  doing.  The  Senate 
Resolution  charged  this  Committee  to  investigate  not  only  the  Clin- 
tons' involvement  in  Madison  and  Whitewater,  but  also  whether 
the  White  House  improperly  obtained  confidential  ETC  and  law  en- 
forcement information,  and  how  it  used  that  information,  if  it  was 
so  obtained. 

Now  this  meeting  that  we  are  talking  about,  the  November  1993 
meeting,  think  of  the  time  sequence  here.  It  took  place  just  days 
after  the  news  broke  that  the  Clintons  had  been  named  in  the  Res- 
olution Trust  Corporation's  request  to  the  Justice  Department  for 
a  criminal  investigation  of  a  failed  Arkansas  savings  &  loan  owned 
by  the  Clinton's  business  partner  in  the  Whitewater  land  venture. 
Hillary  Rodham  Clinton  had  represented  the  Madison  Guaranty 
Savings  &  Loan  as  a  lawyer.  And  both  Clinton's  were  mentioned 
in  the  criminal  referral  as  possible  witnesses. 

Why  should  we,  Mr.  Chairman,  as  an  investigating  committee, 
compromise  with  conditions  put  forth  by  someone,  even  the  Presi- 
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dent  of  the  United  States,  sajdng,  oh,  we  have  a  privilege  not  to 
give  you  this  information?  Why  should  we  ever  compromise  when 
we  are  seeking  the  truth?  We  are  seeking  the  truth  here,  nothing 
more,  nothing  less. 

It  has  also  been  said  here  today  that  we  were  provoking  a  con- 
frontation with  the  White  House  by  issuing  this  subpoena;  but,  to 
the  contrary,  I  would  say  to  you  that  that  is  not  true.  The  White 
House  is  provoking  this  Committee  into  possible  confrontation  by 
refusing  to  comply  with  what  we  think  is  a  reasonable  request  to 
find  those  notes  and  send  them  up  here. 

I  think  it  is  important  that  we  not  compromise,  we  not  give  in 
to  conditions,  Mr.  Chairman.  That  is  why  I  will  vote  "yes." 

Senator  Bond.  Mr.  Chairman. 

The  Chairman.  Senator  Bond. 

OPENING  COMMENTS  OF  SENATOR  CHRISTOPHER  S.  BOND 

Senator  Bond.  Mr.  Chairman,  I  think  that  there  are  several 
things  that  need  to  be  clarified  here. 

As  I  indicated  yesterday,  we  have  seen  time  after  time,  instance 
after  instance  of  delay  and  diversion.  Certainly,  what  we  are  en- 
countering in  this  instance  is  nothing  but  one  delay  tactic  after  an- 
other. 

The  absurd  assertion  that  the  lawyer  who  was  with  Mr.  Kennedy 
is  not  his  lawyer  and  authorized  to  receive  service  is  just  another 
in  the  continuing  string  of  delays  that  have  been  utilized  by  the 
White  House  to  try  to  prevent  this  information  being  obtained  by 
the  Committee  in  a  timely  fashion. 

As  for  the  question  of  the  privilege — and  I  understand  the  Presi- 
dent said  he  is  standing  up  for  the  "Privilege"  and  for  the  "Basic 
Principle" — here  is  the  principle  he  is  standing  for:  It  is  the  prin- 
ciple that  the  President  and  his  wife,  prior  to  coming  to  Washing- 
ton, were  engaged  in  real  estate  and  other  ventures  in  Arkansas; 
and,  secondarily,  his  wife,  Hillary  Rodham  Clinton,  was  an  attor- 
ney with  the  Rose  Law  Firm  representing  Madison  Guaranty,  the 
failed  S&L,  which  was  the  piggyback  playtoy  of  Jim  McDougal, 
which  was  abused  and  went  broke  causing  loss  to  the  taxpayers. 

Now  when  the  President  assumes  the  highest  office,  lawyers  for 
the  President,  the  Office  of  the  Presidency,  come  into  possession  of 
information  which  could  be  of  great  interest  to  the  law  firm  and  to 
the  lawyer,  Mrs.  Clinton,  who  represented  Madison  Guaranty. 

We  have  seen  in  other  instances  where  the  Federal  Government 
has  recovered  significant  sums.  The  Kaye  Scholer  firm  was  hit  with 
a  very  significant  $40  million  penalty  for  their  involvement  in  the 
Keating  S&L  case. 

It  is  possible — we  do  not  know  until  we  see  this  information — 
that  when  the  lawyers  for  the  President  met  with  the  lawyers  for 
the  two  Clintons,  that  the  Government  lawyers  had  in  their  posses- 
sion and  may  have  turned  over  to  the  personal  lawyers  information 
which  would  be  very  helpful  in  determining  the  extent  of  liability 
or  exposure  that  the  individuals,  Mr.  &  Mrs.  Clinton  as  individ- 
uals, might  have  to  the  Government. 

Now  to  say  that  somehow  this  is  privileged  is  to  me  shocking  on 
its  face.  There  is  a  privilege  for  a  Government  lawyer  to  turn  over 
confidential  information  to  a  party  who  potentially — and  I  only  say 


/t  1    TTA     m 


1134 

"potentially"  because  we  do  not  know — who  potentially  has  a  liabil- 
ity in  a  Rose  lawyer  for  one  of  the  crooked  S&L's  that  went  under? 

There  has  been  talk  about  a  good-faith  offer  to  turn  this  over. 
This,  Mr.  Chairman,  is  not  an  "offer."  It  requires  us  to  say  that  the 
information  I  just  described,  the  meeting  I  just  described,  was  priv- 
ileged. I  do  not  believe  it  is.  A  court  can  determine  it  now. 

It  also  says — and  No.  4  is  the  real  trick — we  have  to  obtain  the 
concurrence  of  other  investigative  bodies.  Guess  who  one  of  the  in- 
vestigative bodies  is?  It  is  an  agency  under  control  of  the  President, 
the  RTC  and  its  successor  the  FDIC. 

You  offer  with  one  hand,  but  you  say  you  have  to  go  to  my  finan- 
cial regulatory  agency  to  get  concurrence  on  the  conditions  I  am 
going  to  impose  on  you.  That,  Mr.  Chairman,  is  why  I  use  the  ex- 
ample of  the  "snipe  hunt." 

Apparently  there  are  some  people  who  have  not  been  on  a  snipe 
hunt.  But  in  Missouri — or  in  the  Ozarks,  when  we  get  somebody 
from  say  New  York  who  comes  out  for  the  first  time  to  visit  the 
Ozarks,  we  often  take  him  out  on  a  snipe  hunt. 

We  take  him  out  on  a  nice  cold  night  into  the  woods  and  give 
him  a  bag  and  a  light,  and  tell  him  that  we  will  go  out  and  beat 
the  bushes  to  drive  the  snipe  into  the  bag.  Sometime  late  in  the 
evening,  or  perhaps  early  in  the  morning  when  dawn  breaks,  the 
holder  of  the  bag  will  realize  that  there  are  no  "snipes,"  and  he  has 
been  on  a  snipe  hunt. 

Well,  Mr.  Chairman,  we  have  been  offered  a  snipe  hunt,  and  I 
do  not  propose  we  stand  here  holding  the  bag  and  watching  dawn 
come  with  no  snipe  in  the  bag.  That  is  why  I  think  we  need  to  pur- 
sue the  orders  you  have  suggested. 

Senator  Moseley-Braun.  Will  the  gentleman  yield?  Would  the 
Senator  yield? 

The  Chairman.  Senator  Bond. 

Senator  Bond.  I  am  finished,  yes. 

Senator  Moseley-Braun.  Thank  you. 

There  are  some  of  us  who  think  there  is  no  snipe  at  all  here. 

Senator  Bond.  Well,  I  will  tell  you  I  will  agree  100  percent  with 
my  good  friend  from  Illinois.  The  snipe  is  this  offering.  There  is  no 
snipe.  This  is  not  an  offer.  That  is  why  I  say  we  would  be  left  hold- 
ing the  bag. 

I  thank  the  Chair. 

The  Chairman.  Senator  Hatch. 

OPENING  STATEMENT  OF  SENATOR  ORRIN  G.  HATCH 

Senator  Hatch.  Well  if  there  is  no  snipe,  then  the  President 
ought  to  just  simply  disclose,  it  seems  to  me.  I  for  one,  also,  hope 
that  there  is  no  snipe  here  and  that  the  President  and  other  mem- 
bers of  the  Administration,  including  the  First  Lady,  have  no  dif- 
ficulties. I  hope  that  is  so. 

But  I  am  deeply  troubled  by  charges  of  partisanship  here,  be- 
cause the  issue  transcends  claims  of  partisanship  and  goes  to  the 
constitutional  prerogatives  of  Congress  and  the  investigation  of 
wrongdoing  at  the  very  highest  levels  of  Grovemment. 

We  cannot  fail  the  American  people  or  pass  on  our  oath  to  up- 
hold the  Constitution.  It  is  vital  that  we  protect  the  constitutional 
prerogatives  of  the  Congress  of  the  United  States.  Whether  it  is 
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Congressional  investigations  into  Watergate,  or  Iran  Contra,  or 
Whitewater,  it  seems  to  me  we  have  to  fulfill  our  constitutional  ob- 
ligations. If  we  were  to  buckle  here  today,  we  could  potentially  crip- 
ple all  kinds  of  oversight  hearings  that  may  occur  in  the  future. 

So  I  ask  my  friends  on  the  other  side  of  the  aisle  to  protect  the 
institutional  integrity  of  the  Congress.  But  no  Congress  in  history 
— no  Congress  in  history — has  been  willing  simply  to  recognize  the 
existence  of  a  common  law  privilege  that  trumps  the  constitu- 
tionally authorized  investigatory  powers  of  Congress. 

While  we  have  chosen  to  defer  to  clear,  legitimate  claims  of  privi- 
lege, we  must  not  surrender  our  constitutional  authority.  That  is 
what  is  involved  here  today. 

As  for  the  privilege  claim,  the  President  has  stated  that  he  is 
merely  asserting  the  t3T)e  of  attorney-client  privilege  that  any 
American  can  claim  with  respect  to  his  or  her  own  attorney. 

I  do  not  think  that  any  of  us  would  disagree  that  Mr.  Clinton, 
as  a  private  citizen  dealing  with  personal  legal  troubles,  has  a 
claim  of  attorney-client  privilege.  I  think  that  goes  without  saying. 

The  problem,  however,  is  that  we  do  not  have  an  "ordinary  citi- 
zen" here.  Nor  are  we  in  a  court  of  law.  An  ordinary  citizen  who 
has  legal  trouble  does  not  get  to  appoint  a  U.S.  attorney,  or  should 
I  say  "U.S.  attorneys,"  does  not  get  to  direct  the  Federal  Bureau 
of  Investigation,  or  exert  control  over  the  IRS  or  the  RTC  in  this 
case,  which  is  pretty  relevant. 

We  do  not,  moreover,  have  a  normal  court  case  here.  Rather,  we 
have  an  investigation  authorized  pursuant  to  the  Senate's  constitu- 
tional investigatory  authority. 

Now,  Congress  has  historically  taken  a  limited  view  to  the  appli- 
cability of  a  claim  of  attorney-client  privilege  against  either  of  its 
Houses.  It  is  a  limited  view.  The  attorney-client  privilege  exists 
only  as  a  statutory  creation  or  by  operation  of  the  common  law. 

No  statute  or  rule  of  the  Congress  applies  the  attorney-client 
privilege  to  this  Body.  In  fact,  both  Houses  of  Congress  have  explic- 
itly refused  to  formally  include  the  privilege  in  their  rules.  It  is 
questionable  whether  a  court-created  rule  applies  to  Congress,  es- 
pecially in  light  of  the  fact  that  the  Constitution  specifically  grants 
each  House  of  Congress  authority  to  set  its  own  rules. 

Historically,  as  I  view  it.  Congressional  committees  have  enter- 
tained the  attorney-client  privilege  only  as  a  matter  of  discretion. 
One  of  the  first  things  the  Congress  looks  to  is  whether  a  valid 
claim  of  privilege  has  been  asserted — that  is,  a  claim  that  a  court 
would  recognize. 

Now,  I  do  not  believe  that  a  court  would  find  President  Clinton's 
claim  of  privilege  credible.  The  meeting  over  which  President  Clin- 
ton has  claimed  privilege  did  not  involve  a  communication  between 
the  President  and  his  personal  lawyers.  Moreover,  it  is  unclear 
whether  any  legal  advice  was  given  at  the  meeting,  or  whether  it 
was  merely  a  political  strategy  session. 

It  is  also  likely  that,  if  a  privilege  may  exist,  it  was  waived.  After 
all,  Bruce  Lindsey  did  not  serve  in  the  White  House  Counsel's  Of- 
fice at  this  time;  but,  rather,  served  in  the  White  House's  Personnel 
Office,  and  was  at  the  meeting.  He  was  not  legal  counsel  to  the 
President  in  either  a  personal  or  a  professional  capacity. 
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To  say  that  he  represented  the  Office  of  the  President  as  legal 
counsel  at  this  meeting  I  think  is  dubious,  at  best.  The  information 
discussed  in  his  presence  thus  would  constitute  a  waiver  of  the 
privilege. 

I  am  also  deeply  troubled  by  the  fact  that  White  House  lawyers 
were  present.  These  lawyers  do  not  represent  the  President  in  his 
personal  capacity.  I  am  concerned  about  the  possibility  that  Gov- 
ernment lawyers  who  have  an  obligation  first  to  the  American  peo- 
ple, as  well  as  to  the  President,  may  have  passed  information  to 
the  Clintons'  personal  lawyers  that  Counsel's  Office  may  have 
gained  through  their  official  capacities. 

There  is  some  indication  here  that  there  has  been  some  monkey- 
ing around  with  RTC  records.  It  is  a  very  serious  thing.  I  am  not 
sure  that  is  so,  but  there  is  some  indication.  I  believe  you  will  find 
that  there  is  going  to  be  a  lot  of  indication  before  this  is  over.  If 
the  White  House  lawyers  gained  nonpublic  Government  informa- 
tion about  Whitewater  and  then  passed  that  information  on  to 
President  Clinton's  personal  lawyers,  that  would  be  a  clear  viola- 
tion of  law. 

Let  me  just  cite  it:  5  C.F.R.  2635.101(b)(3). 

For  this  reason  alone  it  is  important  that  we  obtain  the  notes  of 
that  November  5th  meeting.  Even  though  the  President  has  prom- 
ised to  cooperate  fully  with  this  Committee  and  to  be  open  on  these 
issues  with  the  American  public,  he  is  now  attempting  to  assert  a 
privilege  over  an  important  discussion  involving  Whitewater  mat- 
ters. If  the  President  truly  wants  to  let  the  American  people  know 
what  happened  and  cooperate  fully  with  this  Committee,  he  should 
fully  disclose  the  notes. 

Having  said  all  of  that,  there  is  nothing  here  that  will  prevent 
this  Committee  between  now  and  the  time  that  we  act  on  the  Floor 
from  continuing  the  discussions  with  the  White  House  and  seeing 
if  we  can  resolve  some  of  these  problems. 

Look,  it  is  an  insult — now  I  do  not  know  where  Ms.  Sherburne 
went  to  law  school,  and  I  am  sure  she  is  very,  very  bright — ^you  do 
not  get  to  be  Associate  White  House  Counsel  without  so  being;  I 
personally  do  not  know  her — ^but  I  have  to  tell  you,  that  is  an  in- 
sult to  the  Committee. 

If  you  look  at  this  offer,  this  is  not  even  a  bona  fide  good  faith 
offer.  It  would  limit  Congress  from  henceforth  and  forever,  in  my 
opinion  in  all  kinds  of  ways,  from  getting  into  these  matters, 
whether  it  is  Republicans  or  Democrats  involved.  And  Congress 
simply  cannot  waive  that  privilege  and  that  institutional  and  con- 
stitutional authority  just  because  we  want  to  be  nice. 

This  is  pathetic,  in  my  opinion.  Let  me  give  her  some  credit.  It 
is  a  wonderful  way  of  dodging  what  the  Committee  wants  to  do.  I 
mean,  if  we  were  dumb  enough  to  accept  this,  my  gosh,  we  could 
affect  all  future  investigations  of  Congress  henceforth  and  forever. 
And  who  knows,  we  may  have  a  Republican  President  someday — 
as  unlikely  as  that  seems — and  the  Democrats  may  very  well  be 
wanting  to  pursue  some  things  themselves,  but  this  is  not  a  fair 
offer. 

But  to  make  one  last  point,  there  is  nothing  that  prevents  the 
White  House  from  sitting  down  and  seeing  if  we  can  resolve  this 
so  that  we  do  not  have  to  go  to  a  vote  on  the  Floor,  we  do  not  have 
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to  go  to  court,  we  do  not  have  to  go  through  all  the  rigmarole  that 
in  the  end  I  think  is  going  to  embarrass  the  White  House. 

Why  do  that? 

I  think  we  have  people  here  on  this  Committee  that  would  fight 
to  make  sure — on  this  side,  that  will  fight  to  make  sure  the  Presi- 
dent is  treated  fairly,  and  I  happen  to  be  one  of  them,  and  I  do  not 
want  him  abused,  or  the  First  Lady  abused,  and  I  do  not  think 
anybody  on  this  side  does. 

But  the  fact  is  that  that  offer — I  know  you  folks,  if  this  were  re- 
versed and  this  was  a  Republican  Administration,  you  would  be 
laughing  it  out  of  this  Committee.  So  do  not  tell  me  that  is  a  fair 
offer.  You  cannot  look  at  it  on  its  face  and  say  it  is  fair. 

Well,  I  have  said  enough,  I  just  wanted  to  make  these  points  be- 
cause they  are  important  points  and  it  involves  a  lot  more  than 
just  one  instance  here  in  the  Congress.  It  involves  our  very  con- 
stitutional prerogatives,  and  we  have  to  make  sure  that  they  are 
preserved. 

The  Chairman.  Senator  Faircloth. 

OPENING  COMMENTS  OF  SENATOR  LAUCH  FAIRCLOTH 

Senator  Faircloth.  Thank  you,  Mr.  Chairman. 

First  a  brief  response  to  what  Senator  Kerry  said.  It  says:  "Are 
the  notes  in  the  personal  possession  of  Bill  Kennedy?"  "Yes,  they 
are  in  Mr.  Kennedy's  personal  possession."  Mr.  Kennedy  could  give 
us  these  documents.  He  has  a  perfect  right  to  do  so.  But  he  has 
been  instructed  by  the  White  House  not  to  do  so. 

What  is  happening  is  beginning  to  permeate  the  mindset  of  the 
American  people  more  than  we  might  realize  on  this  Committee. 

I  want  to  just  very  briefly  read  a  few  lines  from  The  Wall  Street 
Journal  editorial  today.  It  says: 

Today  marks  a  key  milestone  in  the  White  House  defense  strategy  on  Whitewater. 
Up  in  New  Hampshire,  it's  the  filing  deadline  for  the  February  primaries.  The  de- 
fense team  has  managed  to  obstruct  and  delay  long  enough  that  President  Clinton 
will  face  no  substantial  challenge  from  within  his  own  party.  The  next  objective  is 
to  deal  with  Republicans  by  stalling  everjrthing  past  next  November's  elections. 

Let's  call  it  the  Paula  Jones'  ploy.  The  President  won  a  delay  of  her  sexual  harass- 
ment case  untU  after  he  leaves  office,  and  is  appealing  the  judge's  ruling  that  depo- 
sition can  start  now.  Why  shouldn't  this  work  with  Whitewater?  Promise  coopera- 
tion as  long  as  you  can,  but  drag  out  legal  proceedings  as  long  as  you  can. 

I  think  this  surmises  what  we  are  talking  about  and  what  the 
public  is  beginning  to  understand. 

Mr.  Chairman,  I  would,  if  I  may,  ask  that  a  copy  of  the  Journal 
editorial  be  placed  in  the  record. 

The  Chairman.  So  ordered. 

Senator  Faircloth.  Thank  you. 

The  Chairman.  Senator  Bennett. 

OPENING  STATEMENT  OF  SENATOR  ROBERT  F.  BENNETT 

Senator  Bennett.  Thank  you,  Mr.  Chairman. 

I  had  not  planned  to  talk,  but  given  the  tenor  of  the  conversation 
I  felt  I  probably  ought  to  get  a  few  things  on  the  record. 

I  will  vote  in  favor  of  the  Chairman's  motion.  I  do  not  do  so  en- 
thusiastically because  I  am  troubled  by  this  issue  of  privilege,  and 
I  have  put  it  in  terms  of  my  own  circumstance.  I  guess  we  all  tend 
to  do  that.  I  postulate  this  set  of  facts  as  a  theory: 
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Suppose  I  were  under  some  kind  of  legal  attack  for  something  I 
did  prior  to  coming  to  the  Senate  and  I  sat  down  with  my  private 
attorneys  and  went  through  that  circumstance,  and  I  had  present 
at  those  conversations  my  Senate  general  counsel.  I  had  him  there 
to  advise  me  on  the  impact  of  my  position  vis-a-vis  the  Ethics  Com- 
mittee of  the  Senate,  if  someone  should  claim  that  some  cir- 
cumstance intruded  on  my  right  to  hold  a  Senate  seat;  or  that 
somehow  I  may  have  filled  out  my  Ethics  Report  improperly  based 
on  the  allegations  that  were  made  of  my  actions  prior  to  coming  to 
the  Senate.  I  would  want  my  Senate  counsel  to  be  there  even 
though  he  had  nothing  whatever  to  do  with  the  matter  under  con- 
cern, and  I  would  want  him  protected  with  the  attorney-client 
privilege  as  he  talked  to  my  private  attorneys. 

For  that  reason,  I  am  troubled  with  a  blanket  denunciation  of 
the  idea  that  no  one  in  the  White  House  should  have  been  present 
at  these  meetings. 

I  am  not  anxious  to  rush  ahead  and  say  no  Grovemment  lawyer 
can  ever  represent  an  elected  official  and  be  protected  by  attorney- 
client  privilege  when  talking  to  the  private  lawyers  of  that  elected 
official.  I  say  that  because,  while  I  do  not  expect  to  ever  be  in  that 
position,  I  can  postulate  a  set  of  circumstances  where  any  of  us 
could  be  in  that  position,  and  I  think  all  of  us  would  want  to  have 
our  administrative  assistant  or  our  general  counsel,  what  have  you, 
present  at  that  meeting. 

The  reason  I  will  vote  with  the  Chairman  on  this  issue  is  two- 
fold. Number  one,  the  number  of  lawyers  that  were  present  at  the 
meeting  under  concern  seems  to  go  beyond  the  circumstance  I  have 
just  described.  Mr.  Lindsey's  presence,  of  course,  is  particularly 
troublesome. 

The  questions  I  raised  the  other  day — How  far  does  the  Presi- 
dent's right  go?  Does  he  have  the  right  to  have  the  Counsel  to  the 
President  there?  I  would  argue  that  he  probably  does.  Does  the 
Counsel  to  the  President  have  the  right  to  have  some  more  lawyers 
there?  Then  does  he  have  the  right  to  have  any  member  of  the 
White  House  staff  who  happens  to  be  a  lawyer  there?  And  does  the 
right  of  privilege  go  on? 

I  made  the  point,  to  carry  it  to  its  absurd  level  that  nobody 
would  take,  the  President  clearly  does  not  have  the  right  to  have 
any  lawyer  working  an)rwhere  in  the  Government  there  on  the 
grounds  that,  well,  he  works  for  the  President. 

The  question  is:  Where  is  the  line  drawn?  This  is  the  old  conun- 
drum: "How  many  whiskers  make  a  beard?"  How  many  lawyers  do 
you  put  in  the  room  until  finally  you  have  lawyers  there  who  do 
not  have  a  legitimate  right  and  privilege  is  waived?  I  think  the  line 
may  very  well  be  drawn  on  Mr.  Lindsey. 

That  is  the  first  question  that  has  troubled  me  through  this 
whole  thing.  But  the  main  reason  I  will  vote  with  the  Chairman 
today  and  that  I  voted  with  the  Chairman  yesterday,  is  that  I  do 
not  believe  the  offer  in  front  of  us  is  a  bona  fide  offer. 

I  am  not  a  lawyer,  but  I  have  settled  lawsuits.  I  have  sat  down 
with  lawyers.  I  have  sat  down  with  clients  who  were  just  as  angry 
as  the  clients  on  both  sides  of  this  issue,  and  I  have  said,  all  right, 
now  that  you  have  vented  your  anger  about  how  badly  you  have 
been  abused  by  the  legal  system,  the  time  has  come  to  look  at  the 
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reality  of  this  circumstance.  Would  it  not  be  better  for  all  concerned 
if  you  took  the  other  side's  offer  and  settled  the  case? 

If  I  were  advising  the  President  in  this  circumstance,  I  would 
say,  Mr.  President — all  these  arguments  about  privilege  to  the  con- 
trary notwithstanding — is  there  anything  in  those  notes  that  you 
do  not  want  anybody  to  see?  If  the  answer  is  "no,"  give  them  the 
notes. 

Asserting  all  of  the  concerns  about  this  is  not  a  precedent  and 
you  will  not  do  it  again  when  there  is  legal — ^but,  Mr.  President, 
under  these  circumstances,  if  there  is  nothing  in  the  notes  that  are 
embarrassing,  give  them  the  notes,  just  as  I  said  to  the  stockhold- 
ers of  the  company  that  I  presided  over:  I  know  how  mad  you  are 
at  this  suit,  but  the  fact  is,  prosecuting  the  suit  is  hurting  business 
and  is  hurting  you  personally.  Give  them  the  settlement  and  be 
done  with  it. 

As  I  read  the  offer  that  is  before  us,  it  strikes  me  as  a  very  well 
crafted,  calculated  attempt  to  make  sure  that  we  will  never  get  the 
notes.  I  cannot,  in  good  conscience,  support  that  kind  of  an  effort, 
which  is  why  I  intend  to  vote  with  the  Chairman.  I  see  I  have 
awakened  some  folks  on  the  other  side,  and  I  will  be  glad  to  3deld. 

Senator  Murray.  Mr.  Chairman. 

Senator  Moseley-Braun.  We  were  awake  all  along.  We  just 
were  edified  by  your  words. 

The  Chairman.  Senator  Moseley-Braun. 

Senator  Moseley-Braun.  Thank  you,  Mr.  Chairman. 

My  friend.  Senator  Bennett,  is  very  thoughtful  about  these  mat- 
ters and  I  very  much  appreciate  the  kind  of  calm  approach  and  at- 
titude he  brings  to  this  issue,  but  I  was  inspired  by  Senator 
Hatch's  comments  to  actually  take  a  look  at  the  offer — the  letter, 
the  correspondence — ^from  Jane  Sherburne  in  response  to  this  Com- 
mittee's request  for  the  documents. 

I  do  not  know  Ms.  Sherburne,  but  I  have  to  say  that  I  am  really 
astounded  by  the  strongness  of  the  words  that  my  friend  from  Utah 
uses  in  describing  her  legal  work. 

It  seems  to  me,  and  I  have  read  other  memos  of  hers,  that  she 
has  done  a  fine  job  and,  quite  frankly,  the  letter  in  my  mind,  just 
as  a  person  reading  this,  is  very  straightforward.  What  she  says  in 
her  response — and  this  is  the  response  that  all  of  us  are  being 
called  on  to  react  to — is  that  they  want  to  turn  over  the  informa- 
tion; they  just  do  not  want  to  waive  the  privilege. 

The  offer  says  in  the  paragraph  here: 

We  have  therefore  been  working  from  the  beginning  to  devise  a  solution  that 
would  address  both  the  Committee's  interest  in  disclosure  and  the  President's  right 
to  confidential  communication  with  counsel. 

She  says  earlier  and  I  will  read  it: 

And,  as  you  are  certainly  aware,  our  concern  about  disclosing  the  Kennedy  notes 
has  not  had  to  do  with  the  notes  themselves,  but  instead  the  possibility  that  disclo- 
sure would  result  in  an  argument  that  there  had  been  a  waiver  (in  whole  or  in  part) 
of  the  President's  privileged  relationship  with  counsel. 

Now  to  look  at  what  she  is  actually  offering.  She  says,  OK,  so 
let's  do  this: 

Specifically,  we  would  be  willing  to  tiun  over  to  the  Committee  the  notes  taken 
by  Mr.  Kennedy  at  the  November  5,  1993,  meeting  under  the  following  conditions. 
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I  want  to  talk  about  those  conditions,  because  we  would  not  be 
getting  to  this  constitutional  confrontation  if  there  were  more  dis- 
cussion about  what  is  the  offer  on  the  table. 

The  first  condition:  That  we  would  agree  that  it  was  privileged. 

Certainly  there  are  legal  scholars,  and  I  would  say  to  my  friend 
from  Utah,  including  my  former  professor  at  the  University  of  Chi- 
cago, Greoffrey  Hazard,  who  has  been  recognized  as  an  expert  many 
times,  on  many  occasions,  by  many  committees,  Geoffrey  Hazard 
says  there  is  a  legitimate  privilege  here,  and  there  are  other  expert 
lawyers  who  say  there  is  a  privilege. 

So  all  they  say:  Will  the  Committee  say  that  they  think  this  is 
a  privileged  meeting? 

The  second  condition:  That  the  Committee  would  not  argue  that 
the  privilege  had  been  waived. 

Well,  that  is  not  rocket  science.  If  we  agree  that  it  has  not  been 
waived,  then  that  protects  the  rights  in  the  future.  We  do  not  know 
what  all  is  going  to  come  from  this  situation,  from  these  hearings. 
This  certainly  can  have  ramifications  that  will  have  constitutional 
implications  for  generations. 

And  so  I  think  it  is  appropriate,  and  I  relate  to  my  colleague,  my 
other  colleague  from  Utah's  position,  there  is  a  legitimate  issue 
having  to  do  with  waiver. 

Point  two  here  is,  if  the  Committee  says  it  is  privileged  and  that 
it  is  not  waived,  it  is  OK  with  us. 

Senator  Bennett.  The  Majority  is  willing  to  accept  numbers  2 
and  3,  that  was  made  very  clear  yesterday.  The  problems  are  1,  4, 
and  5. 

Senator  Moseley-Braun.  Well,  I  am  getting  to — ^well,  one  was 
that  the  meeting  was  privileged,  but  let's  go  to  4,  then: 

That  the  Committee  would  say  to  the  other  investigators,  we 
have  all  these  investigations  going  on  costing  the  taxpayers  all  the 
money  that  Senator  Murray  was  talking  about,  that  the  Committee 
would  say  that  these  other  bodies,  not  prosecutorial  bodies  but  in- 
vestigative bodies,  that  the  other  investigators,  the  Independent 
Counsel,  the  Congressional  committee,  the  Oversight  authorities, 
the  Resolution  Trust,  the  FDIC,  all  these  other  people  that  are 
massaging  these  documents,  that  they  would  agree  to  our  agree- 
ment. Now,  we  certainly  have  the  authority  and  power  to  do  that. 

Senator  Hatch.  Oh,  yes,  we  do. 

Senator  Moseley-Braun.  OK,  so  we  have  that. 

Then  finally,  the  fifth  condition:  That  the  Committee  would 
adopt  procedures  to  ensure  that  this  happens  on  a  bipartisan  basis. 

Now,  I  am  sorry,  I  said  in  my  opening  statement  I  thought  this 
was  unnecessary  high  drama,  and  if  anything  this  memorandum 
and  this  offer  suggests  that.  I  think  that  we  would  be  better  served 
to  undergo  and  undertake  and  pursue  discussions  to  try  to  narrow 
the  gap.  What  are  the  quibbling  points?  What  are  the  points  of  dif- 
ference here? 

You  said  you  have  agreed  to  number  1.  Well,  we  will  say,  OK, 
we  all  agree 

The  Chairman.  No,  no. 

Senator  Moseley-Braun.  You  did  not  agree  to  number  1?  OK, 
so  the  Committee  does  not  agree  that  it  is  privileged. 
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The  Chairman.  Senator,  if  I  might?  And  I  want  to  extend  every- 
body the  opportunity,  but  yesterday  we  communicated  very  clearly 
that  1,  4,  and  5  were  unacceptable.  Numbers  2  and  3,  by  the  way, 
suggestions  as  it  relates  to  retaining  the  confidential  relationship 
that  a  President  should  have,  and  every  citizen  should  have,  with 
his  or  her  attorney,  we  recognize. 

Senator  Moseley-Braun.  OK,  so  you  say  2  and  3? 

The  Chairman.  Numbers  2  and  3.  And  they  can  have  an  agree- 
ment at  any  time  up  until  we  go  to  the  Floor.  Numbers  2  and  3, 
by  the  way,  come  as  suggestions  that  Mr.  Chertoff  made  weeks  ago 
to  the  White  House  Counsel  in  order  to  protect  any  valid  claim  as 
it  relates  to  the  client-attorney  privilege. 

Senator  Moseley-Braun.  Mr.  Chairman 

The  Chairman.  But  Numbers  1,  4,  and  5;  and  4  in  particular, 
can  you  imagine  this  Committee 

Senator  Moseley-Braun,  Working  on  a  bipartisan  basis.  Oh,  the 
horror! 

[Laughter.] 

The  Chairman.  No,  no,  no.  Number  4.  Number  4  in  particular, 
imagine  that  this  would  be  acceptable  that  we  would  have  to  get 
approval  of  the  FDIC?  Why?  Why? 

Senator  Moseley-Braun.  No,  no.  Not  that  we  would  have  to  get 
the  approval,  Mr.  Chairman.  It  says  that  we  would  get  their  con- 
currence that  they  would  not  do  it.  That  once  we  had  gone  over  it, 
that  would  be  the  end  of  it. 

The  Chairman.  And  we  have  to  go  to  the  Special  Counsel?  What 
would  happen 

Senator  Moseley-Braun.  We  are  going  to  have  to  go  to  the  Con- 
gress, now. 

The  Chairman.  It  would  take  us  who  knows  how  long  to  ascer- 
tain whether  we  could  get  an  approval,  and  we  would  have  to  start 
all  over  again  and  be  right  back  into  the  same  position  if  we  did 
not  obtain  it. 

Senator  Moseley-Braun.  Mr.  Chairman,  I  am  not  finished. 

The  Chairman.  It  is  totally  unnecessary.  Now,  I  think  that  you 
and  your  comments.  Senator  Boxer,  Senator  Murray,  certainly  Sen- 
ator Kerry,  have  indicated  quite  clearly  what  is  in  many  respects 
the  position  that  the  Chair  shares.  That  is,  that  we  do  not  need 
this  unnecessary  confrontation,  and  I  reiterate  that  we  have  an 
offer  on  the  table  that  if  the  White  House  turns  the  notes  over,  we 
will  agree  to  2  and  3  and  we  will  have  not  need  to  go  forward. 

But,  1,  4,  and  5  are  unacceptable.  They  are  nonstarters. 

Senator  Moseley-Braun.  Mr.  Chairman. 

Senator  Sarbanes.  Well,  Mr.  Chairman 

Senator  Moseley-Braun.  Thank  you. 

Mr.  Chairman,  number  1  is  one  line.  One  line. 

The  Chairman.  Well,  one  line  can  be  rather- 


Senator  Moseley-Braun.  The  Committee  would  agree  that  the 
November  5,  1993,  meeting  was  a  privileged  meeting. 

Duh?!  This  is  not  rocket  science.  Why  would  this  be  a  problem? 

The  Chairman.  If  it  is  not  a  problem,  why  should  they  ask  for 
us  to  concede  that? 

Senator  Hatch.  Mr.  Chairman,  could  I  answer  that? 

The  Chairman.  Yes,  certainly.  Senator  Hatch. 
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Senator  Hatch.  Now,  I  have  a  great  deal  of  respect  for  my  friend 
from  Illinois,  and  she  knows  it.  We  are  close  friends  in  this  body, 
and  I  know  she  is  sincere  in  making  these  arguments.  But  literally 
the  Congress  has  never  agreed,  never  to  my  knowledge — now 
maybe  I  am  wrong,  but  I  do  not  think  so — it  has  never  agreed  that 
the  attorney-client  privilege  applied  to  it  as  a  body.  Never. 

Senator  Moseley-Braun.  Never?  I  am  sorry,  what  did  you  say? 

Senator  Hatch.  I  do  not  think  it  should.  Let  me,  if  I  could  finish. 

It  would  be  in  my  opinion  an  abandonment  of  our  Oath  of  Office 
if  we  agreed  that  an  attorney-client  privilege  applied  to  the  whole 
Congress,  or  Congress  in  general.  Plus 

Senator  Sarbanes.  What  is  the  Senator  addressing  that  com- 
ment to? 

Senator  Hatch.  That  the  Committee  would  agree  that  the  No- 
vember 5,  1993,  meeting  was  a  privileged  meeting. 

Senator  Sarbanes.  That  is  right.  You  said  earlier  the  Committee 
in  its  discretion 

Senator  Hatch.  We  are  never  going  to  agree  that  it  was  a  privi- 
leged meeting  because  we  do  not  believe  it  was,  but  we  will  go  with 
2  and  3  which  will  honor  their  claim  to  the  extent  that  it  can  be 
claimed  that  there  is  a  privilege. 

But  if  this  Committee  agrees  here  today,  or  at  any  other  time, 
that  any  meeting  was  a  privileged  meeting,  it  seems  to  me  it  could 
bind  future  Congresses,  future  committees,  future  investigations, 
and  it  would  be  a  tremendous  mistake.  Now  maybe  that  language 
can  be  changed  so  it  is  acceptable,  but  I  do  not  see  how. 

Number  4,  I  think  Senator  Bond  made  a  very,  very  important 
point,  and  so  did  Senator  D'Amato.  The  Committee  would  secure 
the  concurrence  to  these  terms  of  "other  investigative  bodies."  Give 
me  a  break.  We  are  not  going  to  do  that.  Why  should  we?  We  have 
the  obligation  to  do  our  job  here. 

Now  including  Independent  Counsel?  If  we  decide  to  do  that, 
fine.  But  we  do  not  have  to,  and  there  are  many  people  who  do  not 
think  we  should — other  Congressional  committees. 

Senator  Moseley-Braun.  If  my  friend 

Senator  Hatch.  I  mean,  talk  about  a  way  to  delay  and  obfuscate 
and  make  it  difficult  and  have  more  arguments  and  not  resolve 
these  problems  and  not  go  forward. 

I  agree  with  my  colleague  from  Utah.  If  there  is  no  problem  with 
the  notes,  why  withhold  them?  If  there  is  a  problem,  then  we  will 
have  to  battle  it  out  on  privilege. 

Senator  Moseley-Braun.  Mr.  Chairman,  my  friend  from  Utah, 
the  letter  says  that  the  White  House  is  not  looking  to  withhold 

Senator  Hatch.  I  could  go  into  more,  but  I  just  do  not  see  the 
argument. 

Senator  Moseley-Braun.  But  in  terms  of  the  history  and  the 
precedent,  I  think  it  is  important.  You  have  touched  on  a  very  im- 
portant point.  Congress  has  historically  and  procedurally  been  pru- 
dent when  ultimately  seeking  to  invoke  common  law  privilege  such 
as  the  one  that  is  claimed  in  this  situation.  That  has  been  the  guid- 
ance for  us  and  the  precedent  that  goes  before. 

Senator  Hatch.  Yes.  We  just  do  not  recognize  it. 

Senator  Moseley-Braun.  It  is  the  Rule  of  Prudence. 
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All  I  am  saying  here  is  that  prudence,  I  think,  would  suggest 
that  if  we  got  agreement  on  half  of  this,  then  to  talk  about  number 
1,  talk  about  number  4,  talk  about  number  5,  before  we  send  this 
body  to  the  entire  Senate  for  a  vote  and  possibly  on  to  court.  I 
mean,  there  is  no  question  but  we  have  I  think  a  responsibility  in 
this  Committee  to  be  prudent  and  to  work  through  these  issues. 

Senator  Hatch.  If  my  friend  would  yield,  I  agree;  we  ought  to 
do  that  between  now  and  the  Floor.  There  is  time  to  do  it.  We  have 
a  few  days  to  do  it  in.  Frankly,  we  ought  to  do  everything  we  can 
to  try  and  accommodate  here  both  ways,  but  listen,  this  kind  of 
language  just  does  not  make  sense. 

Senator  Moseley-Braun.  I  do  not  think  there  is  a  sense  on  this 
side  that  there  has  been  any  accommodation,  and  I  would  ask  the 
Ranking  Member  whether  that  is  the  case.  The  sense  we  have  is 
that  there  has  not  been  accommodation,  it  has  been  very  partisan. 

Senator  Sarbanes.  Let  me  say  to  the  distinguished  Senator  that 
twice,  at  least  twice  during  the  course  of  these  hearings,  the  Chair- 
man has  said  that  witnesses  did  not  have  to  answer  questions  put 
to  them  because  of  the  attorney-client  privilege,  I  say  to  my  distin- 
guished colleague  from  Utah. 

Senator  Hatch.  Well,  I  think  that  is  right. 

Senator  Sarbanes.  As  a  consequence  of  doing  that,  we  did  not 
surrender  any  constitutional  authority. 

Senator  Hatch.  No,  and  we  would  not  under  that  circumstance. 

Senator  SARBANES.  And  we  would  be  exercising  a  discretion  here 
in  terms  of  using  our  authority  that  would  not  abridge  the  author- 
ity. That  is  within  the  judgment  of  the  Committee  to  make. 

Now,  I  think  that  this  offer  was  a  good-faith  offer.  Had  the  situa- 
tion been  reversed,  I  would  have  taken  it  and  said  we  should  have 
discussion  about  it  to  see  whether  conditions  we  saw  there  could 
be  modified  or  altered,  and  that  did  not  happen,  I  say  to  my  col- 
league from  Illinois. 

I  said  at  the  outset  and  I  think  it  is  increasingly  clear.  A  decision 
was  made  on  the  other  side  to  provoke  a  confrontation  with  the 
President.  That  makes  it  a  political  issue,  and  I  think  that  is  what 
is  at  work  here,  very  frankly  put. 

Senator  Hatch.  And  that  is  my  point. 

Senator  Sarbanes.  We  are  having  assertions  made  here  that  are 
extremely  unfair.  I  mean,  Senator  Faircloth  said  that  Mr.  Kennedy 
could  go  ahead  and  turn  over  these  notes.  Mr.  Kennedy,  who  is  a 
lawyer,  is  bound  by  the  attorney-client  privilege  and,  in  order  to 
correspond  with  the  ethics  of  the  profession,  is  required  not  to  turn 
it  over.  Actually,  he  has  been  put  in  the  middle  here  in  many  re- 
spects, so  it  is  sort  of  difficult  for  him,  but  this  assertion  that  was 
made  about  Kennedy  was  extremely  unfair  to  him. 

But  this  proposal  should  have  been  given  careful  consideration 
and  an  effort  should  have  been  made  to  try  to  accommodate  this 
issue.  As  the  White  House  indicated,  they  were  prepared  to  turn 
over  the  notes,  but  they  wanted  certain  safeguards  with  respect  to 
the  important  question  of  the  waiver  of  the  privilege  and  no  effort 
was  made  to  accommodate  that,  and  we  find  ourselves  here  this 
morning. 

Senator  Boxer.  Mr.  Chairman. 

The  Chairman.  Senator  Boxer. 
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Senator  Boxer.  I  know  you  want  to  move  along,  and  I  will  not 
be  lengthy,  but  I  really  want  to  get  the  attention  of  the  Senior  Sen- 
ator from  Utah  for  a  moment,  if  I  might? 

Senator? 

Senator  MURKOWSKI.  She  is  tr5dng  to  get  your  attention. 

Senator  Hatch.  Oh,  excuse  me. 

Senator  BoxER.  Senator,  I  have  great  respect  for  my  friend  from 
Utah,  and  I  was  rather  surprised  at  the  fact  that  he  would  hurt, 
I  believe,  someone's  reputation  as  a  lawyer  the  way  he  did  this 
morning. 

Senator  Hatch.  Well,  I- 


Senator  Sarbanes.  Now,  I 

The  Chairman.  Wait,  wait,  wait.  Please, 

Senator  BoXER.  If  I  might  finish 

The  Chairman,  Please,  please 

Senator  BoxER.  Mr.  Chairman 


The  Chairman.  I  want  to  ask  my 

Senator  BoxER.  If  I  might  finish? 

The  Chairman.  If  you  want  to  make  an  observation 

Senator  Boxer.  I  do,  I  do. 

The  Chairman,  I  would  hope  we  can  do  it  in  a  manner  that  real- 
ly does  not  personalize  between  our  Senators, 

Senator  BoxER,  Well,  Mr,  Chairman 

The  Chairman,  If  you  have  a  disagreement  as  it  relates  to  a  po- 
sition, please  state  it. 

Senator  BoXER,  Mr,  Chairman,  I  will  say  again  that  I  respect  my 
friend  from  Utah,  May  I  say  that?  He  is  my  friend. 

Senator  Hatch,  I  am  glad  to  hear  that. 

Senator  BoxER.  He  is  the  Chairman  of  a  very  important  Commit- 
tee, and  he  does  an  excellent  job,  and  we  do  not  agree  a  lot  of  the 
time,  but  that  does  not  mean  we  are  not  civil,  nor  fail  to  discuss 
our  differences.  Let  me  just  say  this: 

It  was  stated  during  the  course  of  this  hearing  that  one  of  the 
Senators  for  whom  I  have  great  respect  did  not  know  where  this 
attorney  came  from,  did  not  know  where  she  went  to  law  school, 
and  I  would  have  to  say  her  work  product  was  demeaned.  That  is 
my  opinion.  It  does  not  have  to  be  shared. 

I  do  not  know  this  woman,  but  I  found  out  that  she  is  a  graduate 
of  Georgetown  Law  School  where  she  was  on  the  Law  Review.  Now 
maybe  other  Senators  went  to  better  law  schools,  but  the  fact  of 
the  matter  is,  I  do  not  think  we  should  in  fact  hold  papers  up  and 
say,  well,  I  do  not  know  who  this  person  is  or  where  she  went  to 
law  school. 

It  turns  out  that  two  of  the  five  points  in  the  letter  actually  came 
from  Mr.  Chertoff.  So  how  can  we,  in  other  words,  condemn  some- 
one who  tried  to,  it  seems  to  me,  find  some  middle  ground  from  her 
standpoint  for  her  client. 

I  am  not  going  to  be  repetitive,  so  let  me  just  conclude  here  and 
say  to  you,  Mr.  Chairman,  we  are  in  budget  negotiations.  I  am  on 
the  Budget  Committee.  They  are  tough  negotiations.  We  are  going 
to  stay  in  rooms  and  we  are  going  to  do  everything  we  can  to  come 
together.  This  is  a  difficult  task.  I  would  say  we  are  further  away 
on  the  budget  in  terms  of  taxes  and  cuts  and  priorities  than  we  are 
in  turning  over  these  papers. 
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There  has  been  an  offer  made  to  turn  these  papers  over.  Col- 
leagues say  three  of  the  conditions  are  unacceptable,  particularly 
one  is  ludicrous  and  ridiculous.  I  would  like  to  recommend  that  our 
Ranking  Member  and  our  Chairman,  that  the  two  attorneys  on  ei- 
ther side  spend  some  time  with  Ms.  Sherburne,  with  the  other  at- 
torneys, and  try  to  hammer  out  an  agreement  that  would  be  ac- 
ceptable on  all  sides. 

I  think  the  Senator  from  Illinois,  Senator  Moseley-Braun,  has 
pointed  out  through  her  questioning  of  the  Ranking  Member  that 
this  has  not  been  done. 

Our  Chairman  reiterates  he  wants  it  done.  Our  esteemed  Chair- 
man of  the  Judiciary  Committee  says,  look  it  can  be  done  after  we 
vote  today.  But  we  are,  every  time  we  do  this  kind  of  thing  in  the 
Congress,  provoking  a  confrontation  needlessly  and  on  partisan 
lines,  and  I  do  not  think  that  the  people  think  very  much  of  this 
process  because  they  think  it  is  totally  partisan. 

I  do  not  think  that  that  helps  matters  at  all.  So  I  will  rest  on 
that  and  hope  somebody  might  pick  it  up  as  an  idea. 

Senator  MURKOWSKI.  Mr.  Chairman. 

The  Chairman.  Senator  Murkowski. 

OPENING  COMMENTS  OF  SENATOR  FRANK  H.  MURKOWSKI 

Senator  Murkowski.  Mr,  Chairman,  I  think  we  all  regret  the  ac- 
tion that  is  contemplated  here  today,  but  we  are  down  here  to  take 
the  action  and  I  think  we  should  move  on  it. 

It  is  the  White  House  that  is  forcing  this  action.  Make  no  mis- 
take about  it.  It  has  been  said  on  both  sides  that  we  would  hope 
that  they  would  come  and  respond  to  the  legitimate  request  that 
this  Committee  has  made.  Maybe  they  will,  but  they  clearly  have 
not  indicated  to  our  satisfaction  their  willingness  to  do  that  up 
until  this  point. 

Let  us  not  forget  that  we  have  been  on  this  since  either  June  or 
July  1994,  and  we  have  learned  these  matters  not  by  accident  but 
by  a  process  where  clearly  the  Kennedy  notes  came  to  the  attention 
of  this  Committee.  As  a  consequence  of  that,  it  is  appropriate  that 
this  action  be  taken. 

If  this  were  the  first  issue  before  this  Committee  there  would  be 
a  cry  from  the  press,  a  cry  from  the  public  as  to  what  the  White 
House  was  attempting  to  hide.  The  trouble  with  this  process,  Mr. 
Chairman,  is  it  has  gone  on  so  long  that  the  public  has  become  con- 
ditioned to  the  discrepancies  associated  with  the  Whitewater  issue. 
They  have  almost  become  immune  to  it  because  there  has  been  so 
much.  As  a  consequence,  we  are  being  criticized  by  the  other  side 
for  proceeding  when  in  reality  there  is  a  stonewall  action  associ- 
ated with  the  White  House's  ability  and  willingness  to  cooperate. 

So  let  us  be  realistic  and  recognize  where  we  are  on  this.  We  are 
only  moving  ahead  as  a  consequence  of  taking  extreme  measures 
which  we  would  hope  would  not  be  necessary.  We  have  seen  the 
excuse  of  attorney-client  privilege,  but  it  is  interpreted  into  execu- 
tive privilege,  and  we  all  know  it. 

We  have  seen  efforts  to  hide,  to  delay.  We  have  seen  witnesses 
come  before  this  Committee,  bright,  well-educated  people  that  have 
had  dramatic  associations  with  the  Administration  at  key  times, 
and  they  simply  do  not  remember.  Now,  who  is  kidding  who?  I  do 
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not  think  the  American  pubUc  are  being  kidded.  They  know  these 
people  have  more  knowledge  than  they  have  communicated  before 
this  Committee. 

We  have  seen  Government  lawyers  involved  in  giving  personal 
advice  and  counsel  to  the  President.  Where  is  the  balance  in  this 
thing,  Mr.  Chairman?  It  is  lacking. 

So  as  a  consequence,  I  think  it  is  time  to  simply  move  on  in  the 
process  that  we  have  undertaken  to  discover  and  bring  the  facts  to 
the  American  people  as  best  we  can  with  the  available  information 
that  we  find  as  a  consequence  of  the  progress  that  we  are  making. 
I  would  urge  the  Chairman  to  proceed  with  the  vote  and  let  us  get 
on  with  this  process  because  all  we  are  doing  now  is  jawboning  and 
we  all  know  it. 

The  Chairman.  Senator,  did  you  have  anything  to  add? 

Senator  Sarbanes.  I  am  not  quite  sure  what  you  are  going  to  do. 

The  Chairman.  I  am  going  to  make  a  very  short  comment  and 
take  it  right  to  a  vote. 

I  believe  that  this  Committee  is  entitled  to  this  information.  We 
have  made  every  bona  fide  effort  to  work  with  the  White  House. 
We  have  suggested  a  methodology  for  achieving  the  results. 

You  cannot  say  on  the  one  hand  we  have  nothing  to  hide,  but  we 
are  concerned  about  the  issue  of  privilege.  We  take  that  off  the 
table  and  guarantee  whatever  privilege  there  should  be,  but  you 
cannot  say  it  on  the  one  hand  and  then  deny  it  behind  a  sheath 
of  technicalities.  That  is  what  I  perceive  to  be  taking  place.  We, 
and  the  American  People,  are  entitled  to  this  information. 

Our  offer  remains  open  as  it  relates  to  accepting  it  in  the  manner 
which  we  have  described,  and  as  has  been  amply  discussed.  The 
White  House  is  aware  of  that,  and  I  would  hope  that  we  could  re- 
solve this  situation. 

I  am  going  to  ask  the  Clerk  to  call  the  roll. 

Senator  Sarbanes. 

Senator  Sarbanes.  Let  me  just  say,  I  do  not  at  the  moment  con- 
cede the  assertion  that  this  Committee  has  made  every  bona  fide 
effort  in  order  to  try  to  accommodate  this  matter.  In  fact,  I  think 
just  to  the  contrary,  I  think  the  Majority  has  moved  to  provoke  a 
controversy  for  political  purposes;  that  this  is  a  matter  that  could 
have  been  worked  out,  if  in  fact  bona  fide  efforts  had  been  under- 
taken, and  that  is  not  what  has  happened. 

The  Chairman.  I  am  going  to  ask  the  Clerk  to  call  the  roll  on 
whether  the  Committee  should  report  this  Resolution  to  the  Full 
Senate,  which  would  direct  the  Senate  Legal  Counsel  to  enforce  the 
Committee's  subpoena  to  Mr.  Kennedy. 

The  Clerk  will  call  the  roll. 

The  Clerk.  Chairman  D'Amato. 

The  Chairman.  Aye. 

The  Clerk.  Mr.  Shelby. 

Senator  Shelby.  Aye. 

The  Clerk.  Mr.  Bond. 

The  Chairman.  Senator  Bond  will  be  back  in  a  moment. 

The  Clerk.  Mr.  Mack. 

Senator  Mack.  Aye. 

The  Clerk.  Mr.  Faircloth. 

Senator  Faircloth.  Aye. 
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The  Clerk.  Mr.  Bennett. 

Senator  Bennett.  Aye. 

The  Clerk.  Mr.  Grams. 

Senator  Grams.  Aye. 

The  Clerk.  Mr.  Domenici. 

The  Chairman.  Aye,  by  proxy. 

The  Clerk.  Mr.  Hatch. 

Senator  Hatch.  Aye. 

The  Clerk.  Mr.  Murkowski. 

Senator  MURKOWSKI.  Aye. 

The  Clerk.  Mr.  Bond. 

Senator  Bond.  Aye. 

The  Clerk.  Mr.  Sarbanes. 

Senator  Sarbanes.  No. 

The  Clerk.  Mr.  Dodd. 

Senator  Sarbanes.  No,  by  proxy. 

The  Clerk.  Mr.  Kerry. 

Senator  Sarbanes.  No,  by  proxy. 

The  Clerk.  Mr.  Bryan. 

Senator  Sarbanes.  No,  by  proxy. 

The  Clerk.  Ms.  Boxer. 

Senator  BoxER.  No. 

The  Clerk.  Ms.  Moseley-Braun. 

Senator  Moseley-Braun.  No. 

The  Clerk.  Ms.  Murray. 

Senator  Murray.  No. 

The  Clerk.  Mr.  Simon. 

Senator  Sarbanes.  No,  by  proxy. 

The  Clerk.  Mr.  Chairman,  the  ayes  are  10;  the  noes  are  8. 

Senator  Sarbanes.  Mr.  Chairman. 

The  Chairman.  I  want  to,  if  I  might 

Senator  Sarbanes.  Did  you  announce  the  vote? 

The  Chairm,\n.  The  vote  is  10  to  8.  The  Committee  has  directed 
that  the  matter  be  directed  to  the  Floor,  that  the  Resolution  be 
taken  to  the  Floor. 

I  want  to  bring  to  the  Committee's  attention 

Senator  Sarbanes.  Mr.  Chairman,  on  the  Resolution,  it  is  the 
Minority's  intention  to  file  a  written  report  setting  forth  Minority 
views.  I  understand  a  report  is  required  with  this  Resolution 

The  Chairman.  That  is  correct. 

Senator  Sarbanes.  — in  any  event,  and  we  intend,  obviously  to 
file  Minority  views  with  respect  to  this  report,  which  I  understand 
under  the  rules  must  be  in  to  the  Committee  by  Tuesday? 

The  Chairman.  That  is  correct. 

Senator  Sarbanes.  I  thank  the  Chairman. 

The  Chairman.  I  want  to  bring  to  the  Committee's  attention — 
and  I  am  going  to  move  this  as  quickly  as  possible  because  I  know 
that  people  have  places  to  go — a  matter  that  is  troubling.  There 
was  some  reference  to  it. 

Yesterday,  the  Committee  received  a  letter  from  the  attorney 
representing  Mr.  Kennedy,  Mr.  Paul  Castellitto.  In  that  letter,  Mr. 
Castellitto  claims  that  Mr.  Kennedy  was  not  properly  served  with 
the  subpoena  directing  him  to  produce  his  notes  of  November  5th 
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because  the  Committee,  as  a  convenience  to  Mr.  Kennedy,  served 
the  subpoena  on  his  lawyer  here  in  Washington. 

The  claim  that  Mr.  Kennedy  was  not  properly  served  with  this 
subpoena  lacks  any  merit,  and  the  Chair  rejects  it.  For  the  last  6 
months,  whenever  the  Committee  has  communicated  with  Mr.  Ken- 
nedy on  any  matter  it  has  done  so  through  his  Washington  lawyer, 
Mr.  Castellitto. 

Never  during  these  months  did  Mr.  Kennedy  or  his  lawyer  pro- 
test that  arrangement.  There  is  no  question  here  that  Mr.  Kennedy 
received  the  subpoena  issued  on  December  8,  1995.  In  fact,  on  De- 
cember 12,  1995,  his  lawyer  submitted  to  the  Committee  a  detailed 
response  to  that  subpoena  on  Mr.  Kennedy's  behalf.  In  that  re- 
sponse he  set  forth  various  objections  on  the  merits  to  the  sub- 
poena. Mr.  Kennedy^s  lawyer  also  passed  the  subpoena  on  to  the 
White  House  and  to  the  Clinton's  personal  lawyers  so  they  could 
formulate  their  responses. 

The  White  House  has  conceded  service.  Yesterday,  the  Chair 
overruled  all  objections  to  the  subpoena  and,  with  the  concurrence 
of  the  Committee,  ordered  Mr.  Kennedy  to  comply  by  9  a.m.  today. 

Only  yesterday,  6  days  after  this  Committee  issued  this  highly- 
publicized  subpoena  to  Mr.  Kennedy,  6  days  after  Mr.  Kenned/s 
lawyer  received  this  subpoena,  2  days  after  he  submitted  a  detailed 
response  to  the  subpoena,  and  after  the  Committee  ordered  Mr. 
Kennedy  to  produce  his  notes  of  November  5,  1993,  did  the  Com- 
mittee receive  this  claim  of  improper  service. 

To  accommodate  Mr.  Kennedy's  request  that  he  be  served  the 
subpoena  again,  I  have  directed  the  U.S.  Marshals  to  hand-deliver 
to  him  in  Little  Rock  an  identical  subpoena  to  the  one  his  lawyer 
received  on  December  8,  1995. 

In  the  meantime,  however,  we  shall  proceed  to  consider  the  mat- 
ter of  Mr.  Kenned/s  failure  to  comply  with  the  subpoena  through 
his  attorney. 

I  am  going  to  ask  the  Clerk  to  call  the  roll  as  it  relates  to  issu- 
ance of  the  subpoena  on  this  date,  returnable  December  18th. 

Senator  Sarbanes.  Mr.  Chairman. 

The  Chairman.  Yes. 

Senator  Sarbanes.  Just  for  the  completeness  of  the  record,  and 
this  is  a  matter  that  I  have  only  recently  become  acquainted  with, 
I  think  the  letter  from  Kennedys  lawyer  of  December  12th  should 
be  included  in  the  record 

The  Chairman.  Certainly. 

Senator  Sarbanes.  — in  which  he  indicates  questions  about  the 
status  of  the  subpoena.  I  think  you  said  that  only  yesterday  did  we 
receive  such  an  indication.  Apparently  that  is  not  the  case.  I  have 
just  looked  through  this  letter  very  quickly,  but  apparently  a  ques- 
tion had  been  raised  earlier  about  the  status  of  the  subpoena  with 
respect  to  its  service. 

I  think  the  other  letter  should  also  be  included  in  the  record.  I 
think  those  are  the  two  letters  that  Senator  Boxer  referred  to  ear- 
lier, as  I  understand  it.  The  issues  raised  are  rather  interesting, 
particularly  how  counsel  was  interacting  with  one  another.  But 
that  is  all  spelled  out  in  these  letters,  and  I  think  they  ought  to 
be  put  on  the  public  record. 

The  Chairman.  So  ordered. 


1149 

The  Clerk  will  call  the  roll. 

The  Clerk.  Chairman  D'Amato. 

The  Chairman.  Aye. 

The  Clerk.  Mr.  Shelby. 

Senator  Shelby.  Aye. 

The  Clerk.  Mr.  Bond. 

Senator  Bond.  Aye. 

The  Clerk.  Mr.  Mack. 

Senator  Mack.  Aye. 

The  Clerk.  Mr.  Faircloth. 

Senator  Faircloth.  Aye. 

The  Clerk.  Mr.  Bennett. 

Senator  Bennett.  Aye. 

The  Clerk.  Mr.  Grams. 

Senator  Grams.  Aye. 

The  Clerk.  Mr.  Domenici. 

The  Chairman.  Aye,  by  proxy. 

The  Clerk.  Mr.  Hatch. 

Senator  Hatch.  Aye. 

The  Clerk.  Mr.  Murkowski. 

Senator  MURKOWSKI.  Aye. 

The  Clerk.  Mr.  Sarbanes. 

Senator  Sarbanes.  No. 

The  Clerk.  Mr.  Dodd. 

Senator  Sarbanes.  No,  by  proxy. 

The  Clerk.  Mr.  Kerry. 

Senator  Sarbanes.  No,  by  proxy. 

The  Clerk.  Mr.  Bryan. 

Senator  Sarbanes.  No,  by  proxy. 

The  Clerk.  Ms.  Boxer. 

Senator  Sarbanes.  No,  by  proxy. 

The  Clerk.  Ms.  Moseley-Braun. 

Senator  Sarbanes.  No,  by  proxy. 

The  Clerk.  Ms.  Murray. 

Senator  Sarbanes.  No,  by  proxy. 

The  Clerk.  Mr.  Simon. 

Senator  Sarbanes.  No,  by  proxy. 

The  Clerk.  Mr.  Chairman,  10  aye;  8  nay. 

The  Chairman.  The  ayes  are  10,  the  nays  are  8,  the  vote  is  ap- 
proved to  issue  the  subpoena. 

Let  me  say  this.  In  no  way  does  this  Committee  in  taking  this 
action  concede  that  the  initial  subpoena  in  its  service  was  not  prop- 
er. But  there  is  some  effort — and  I  am  very  much  concerned,  and 
I  think  this  is  an  effort  to  dodge  the  subpoena. 

Evidently,  I  believe  the  White  House  seeks  to  delay  a  quick  reso- 
lution of  this  matter  by  instructing  Mr.  Kennedy  and  his  lawyers 
to  duck  the  lawful  process. 

Senator  Sarbanes.  What  is  the  basis  for  that  assertion? 

The  Chairman.  I  will  tell  you.  I  was  disturbed  by  the  suggestion 
that  Counsel  had  in  his  letter  from  Mr.  Kennedy's  lawyer  that  he 
might  transfer  his  notes  to  the  custody  of  the  White  House.  These 
notes  have  been  ordered  to  be  produced  by  Mr.  Kennedy,  and  any 
effort  by  Mr.  Kennedy  to  remove  or  transfer  them,  therefore,  will 
meet  some  serious  legal  consequences. 
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Now  for  a  White  House  and  an  Administration  that  claims  that 
it  wants  to  cooperate,  if  indeed  that  takes  place,  I  think  you  will 
see  that  it  is  nothing  more  than  another  effort  to  obstruct  us  from 
getting  the  facts. 

You  cannot  say  you  want  to  cooperate  on  one  hand  and  be  enter- 
ing into  this  kind  of  situation.  That  is  what  would  appear  may  be 
the  probability  and  the  likelihood  for  Mr.  Kennedys  lawyer  at  this 
point  in  time  to  suggest  that  he  was  not  properly  served.  And  to 
further  suggest  that  they  might  even  transfer  these  notes  to  the 
custody  of  the  White  House 

Senator  Sarbanes.  Mr.  Chairman,  that  is  extremely  unfair. 
What  the  letter  says — and  this  is  not  a  large  point  in  the  total  pic- 
ture, but  we  at  least  ought  to  operate  to  some  extent  in  a  lawyerly 
like  manner  here — and  I  quote  the  last  paragraph  of  it,  and  this 
is  Castellitto's  letter: 

It  seems  to  me  that  it  would  be  a  simple  matter  for  the  Committee  to  cure  its 
procedviral  default.  The  Committee  may  issue  a  new  subpoena,  which  I  hereby  rep- 
resent to  you  that  I  am  now  authorized  to  accept.  I  earnestly  request,  however,  that 
the  Committee  drop  the  matter  of  a  Kennedy  subpoena  altogether.  There  is  no  le- 
gitimate reason  for  the  Committee  to  be  putting  Mr.  Kennedy  through  the  wringer 
on  the  privilege  issue.  The  Committee  should  direct  its  energies  instead  to  contest- 
ing this  matter  with  the  holders  of  the  privilege  whose  instructions  Mr.  Kennedy 
must  obey.  [Mr.  Kennedy  would  be  more  than  happy  to  transfer  physical  custody 
of  his  notes  to  the  White  House  if  that  would  make  any  difference.] 

That  is  a  letter  to  Michael  Chertoff,  Special  Counsel  to  this  Com- 
mittee. 

Earlier  in  this  letter,  and  indeed  in  his  previous  letter,  counsel 
has  repeatedly  pointed  out  that  his  client  is  sort  of  caught  in  the 
middle.  Here  it  says  he  is  being  put  through  the  wringer.  In  fact, 
he  said  in  his  previous  letter: 

For  these  reasons,  Mr.  Kennedy  must  respectfully  decline  to  produce  his  notes  of 
the  November  5,  1993,  meeting.  I  would  like  to  say,  in  closing,  that  I  beUeve  it  is 
completely  inappropriate  for  the  Committee  to  make  Mr.  Kennedy  the  battleground 
over  which  the  Committee  has  chosen  to  fight  the  White  House  on  this  issue.  Mr. 
Kennedy  is  a  private  citizen  with  no  stake  in  this  dispute.  There  is  absolutely  no 
reason  why  the  Committee  cannot  contest  this  matter  directly  with  the  holders  of 
the  privilege  rather  than  with  him. 

So  I  think  that  all  counsel  was  suggesting  to  you  was  that  they 
wanted  to  get  out  of  the  wringer  and  out  of  the  middle. 

Mr.  Chertoff.  Mr.  Chairman,  if  I  can  just  maybe  enlighten  the 
Committee  a  little  bit  on  this  issue.  Masked  behind  the  discussion 
of  this  is  a  very  important  point  which  I  am  quite  sure  that  all  the 
lawyers  involved  here  understand. 

First  of  all — and  I  explained  this,  obviously,  to  Mr.  Kennedy's 
lawyer — it  is  often  the  case  that  when  a  matter  moves  to  court,  in 
order  to  get  a  resolution  of  a  legal  issue  in  a  dignified  fashion,  you 
nevertheless  have  to  enforce  the  order  against  a  person  who  has 
custody  of  documents.  That  is  not  meant  to  put  someone  personally 
on  the  spot.  In  fact,  during  one  of  my  conversations  with  Mr. 
Castellitto,  I  assured  him  that  the  Committee  did  not  view  his  cli- 
ent as  behaving  in  bad  motive,  but  that  he  was  behaving  under  in- 
structions. 

Nevertheless,  there  is  an  important  point  here.  It  is  the  law,  as 
I  understand  it,  that  there  is  no  power  for  Congress  to  seek  civil 
contempt,  enforcement  by  way  of  civil  contempt,  against  the  White 
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House  or  an  institution  in  the  Executive  Branch.  Congress  may  do 
so  against  a  private  citizen. 

If  these  documents  were  removed  from  the  custody  of  Mr.  Ken- 
nedy and  returned  to  the  White  House,  it  would  have  the  effect  of 
essentially  nullif)dng  Congresses'  power  to  proceed  by  way  of  civil 
contempt  to  get  a  court  order  enforcing  this  judgment.  That  would 
very  seriously  impair  Congresses'  ability  to  execute  this  subpoena. 
That  is  well  understood  by  the  attorneys.  I  want  to  suggest  that 
with  a  court  order  operating  against  Mr.  Kennedy,  any  effort  to 
move  those  documents  out  of  his  custody  where  they  can  be 
reached  by  a  Federal  court  into  the  White  House  where  they  can- 
not be  reached  by  the  Federal  court  would  have  the  effect  of  seri- 
ously impeding  the  Committee's  effort  to  get  the  documents. 

I  am  confident  that  Mr.  Kennedy  and  his  lawyer  understands. 
Certainly  the  White  House  lawyers  understand  the  tremendous  sig- 
nificance of  who  this  is  directed  against,  and  they  understand  that 
we  are  proceeding  against  Mr.  Kennedy  not  out  of  some  personal 
animus  because  we  understand  he  is  behaving  under  instructions, 
but  because  the  law  permits  us  to  proceed  only  against  him  as  a 
private  citizen  in  order  to  affect  his  subpoena. 

The  Committee  is  deliberately  taking  the  less  intrusive  and  the 
less  aggressive  position  of  proceeding  for  civil  enforcement.  The 
only  other  options  is  criminal  contempt,  which  no  one  has  talked 
about  or  wants  to  raise  here. 

So  I  think  it  is  important,  Mr.  Chairman,  for  the  Committee  to 
understand  that  Mr.  Kennedy  is  not  being  brought  in  here  because 
there  is  some  desire  to  personally  embarrass  him;  it  is  because  the 
way  the  law  is  we  can  achieve  the  more  gentlemanly  and  dignified 
resolution  of  this  issue  in  the  courts  only  by  proceeding  against  the 
notes  in  his  custody  rather  than  proceeding  against  the  White 
House. 

Senator  Sarbanes.  I  was  only  addressing  the  suggestion  that 
had  been  made  that  there  was  some  sort  of  plot  here,  and  I  said 
there  is  absolutely  no  evidence  for  that.  I  think  the  letter  of  Ken- 
nedys lawyer  makes  that  very  clear. 

The  Chairman.  Well,  I  wanted  to  put  it  on  the  record  that  I  am 
very  much  concerned  about  what  might  be  an  attempt  to  transfer 
those  notes  back  to  the  White  House  and  then  put  them  under  a 
shield  to  escape  the  Committee's  having  the  opportunity  to  get 
whatever  evidence  and  information  they  may  contain. 

Senator  Sarbanes.  Mr.  Chairman,  there  is  no  basis  on  the  record 
for  that  concern. 

The  Chairman.  I  would  suggest  there  is  no  basis  for  Mr.  Ken- 
nedys attorney  to  act  in  the  manner  in  which  he  has.  He  is  obvi- 
ously under  instructions,  and  I  wonder  where  he  is  getting  those 
instructions.  I  certainly  do  not  think  they  are  from  Mr.  Kennedy. 

Senator  Sarbanes.  There  is  no  basis  for  that  assertion. 

The  Chairman.  We  stand  in  recess 

Senator  Sarbanes.  None,  whatever. 

The  Chairman.  We  stand  in  recess  until  1  p.m.,  Monday. 

[Whereupon,  at  11:30  a.m.,  Friday,  December  15th,  the  hearing 
was  recessed,  to  reconvene  at  1  p.m.,  Monday,  December  18,  1995.] 

[Appendix  supplied  for  the  record  follows:] 
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VIA  TELECOPY  ^228-0020^ 

Michael  Chertoff,  Special  Counsel 

United  States  Senate 

Special  Committee  To  Investigate  Whitewater 

Development  Corporation  And  Related  Matters 
534  Dirksen  Building 
Washington,  DC  20510-6075 

Re:      William  H.  Kennedy.  Ill 

Dear  Mike: 

I  am  writing  in  response  to  our  telephone  conversation  this  morning  and  your 
subsequent  letter. 

A  Committee  staff  member  called  me  this  morning  to  advise  that  the  Committee  was 
about  to  go  into  session  to  vote  on  whether  to  enforce  last  week's  subpoena  directing  my 
client,  William  H.  Kennedy,  III,  to  produce  his  notes  of  the  November  5,  1993  meeting  at 
Williams  &  ConnoUy.  She  said  the  Committee  would  Ukely  set  a  compliance  deadline  for 
later  today.  I  repUed  that,  as  I  had  pre\'iously  noted  in  my  December  12  letter,  I  did  not  see 
how  the  Committee  could  seek  to  legally  enforce  a  subpoena  that  the  Committee  never 
served  on  Mr.  Kennedy. 

You  then  got  on  the  phone.  You  told  me  that,  up  until  now,  the  Committee  had 
treated  Mr.  Kennedy  as  a  cooperating  witness  but  that,  if  Mr.  Kennedy  took  the  position  that 
he  was  not  served  with  the  subpoena,  all  that  would  change.  You  told  me  that  you  would 
embarrass  him.  You  told  me  that  you  would  arrange  to  have  Marshals  come  to  his  home  at 
2:00  a.m.  and  serve  him  there.  You  insinuated  that  there  were  other  ways  the  Committee 
could  make  Mr.  Kennedy's  life  miserable. 
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I  was  surprised  by  your  violent  reaction  to  this  procedural  issue.  I  hope  that  it  was 
just  rhetorical  excess,  and  that  you  do  not  intend  to  carry  out  your  threat  to  use  the 
Committee's  overwhelming  resources  to  retaliate  against  ray  client.  As  you  know,  N4r. 
Kennedy  has  been  remarkably  cooperative  with  the  Committee  throughout  its  investigation. 
He  testified  at  deposition,  without  subpoena,  on  November  1,  1995.  He  traveled  to 
Washington  (at  great  personal  inconvenience)  on  November  29  -  30,  1995,  to  testify  at  the 
hearings,  without  subpoena,  only  to  be  sent  home  at  the  end  of  the  day  because  the 
Conmiittee  decided  not  to  call  him  after  all.  He  testified  at  the  hearings,  without  subpoena, 
on  December  5,  1995.  The  Committee  showed  its  appreciation  to  Mr.  Kennedy  for  his 
cooperation  by  voting  to  issue  a  subpoena  for  his  notes  directed  at  him  personally.  The 
Committee  issued  the  subpoena,  knowing  that  he  was  powerless  to  comply  in  view  of  his 
former  clients'  instructions  to  assert  the  attorney-client  privilege;  knowing  diat  it  was  thereby 
thrusting  him  into  the  middle  of  a  legal  battle  in  which  he  has  no  personal  interest;  and 
knowing  diat  it  could  just  as  easily  fight  this  battle  directly  with  the  holders  of  the  privilege 
rather  than  wage  war  on  him  by  proxy. 

Given  that  the  Committee's  stated  intent  was  to  provoke  a  legal  confrontation  by 
means  of  the  subpoena,  I  do  not  see  why  I  evoked  such  a  hostile  response  by  pointing  out 
the  subpoena  was  not  legally  served  as  required  by  the  Committee's  own  rules.  Ss£  S.  Res. 
120,  §5(b)(l)  (May  17,  1995).  Your  letter  today  states  that  the  Committee  sent  me  the 
subpoena  because,  in  the  past,  I  never  objected  to  accepting  the  Committee's  "numerous 
communications"  with  my  client.  That  is  correct,  but  besides  the  point.  A  subpoena  is  not 
just  another  communication;  it  is  legal  process.  But,  in  its  rush  to  commence  this  legal 
confi-ontation  in  which  my  client  has  no  interest,  the  Committee  never  bothered  to  inquire 
whether  I  was  willing  or,  more  importantly,  authorized  to  accept  service  of  the  subpoena. 
It  just  came,  unwelcome  and  uninvited.  In  any  event,  I  alerted  the  Committee  to  this 
procedural  issue  in  my  December  12  letter  and  heard  nothing  in  return  until  today,  and  then 
only  because  I  raised  the  issue  again.  I  diought  the  Committee  would  recognize  my  courtesy 
in  flagging  this  issue  in  advance  of  its  meeting  to  decide  whether  to  seek  compliance. 
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Your  letter  states  that  the  Committee  now  formally  asks  me  to  accept  service  of  the 
December  8  subpoena  on  Mr.  Keimedy's  behalf.  I  do  not  see  that  I  have  the  power  to  do  so. 
The  subpoena  expired  by  its  own  terms  on  December  12  without  having  been  served.  I  will 
be  happy  to  reconsider  if  you  will  cite  me  to  any  case  law  supporting  your  request. 

It  seems  to  me  that  it  would  be  a  simple  matter  for  the  Committee  to  cure  its 
procedural  default  The  Committee  may  issue  a  new  subpoena,  which  I  hereby  represent  to 
you  that  I  am  now  authorized  to  accept.  1  earnestly  request,  however,  that  the  Committee 
drop  the  matter  of  a  Keimedy  subpoena  altogether.  There  is  no  legitimate  reason  for  the 
Committee  to  be  putting  Mr.  Kennedy  through  the  wringer  on  the  privilege  issue.  The 
Committee  should  direct  its  energies  instead  to  contesting  this  matter  with  the  holders  of  the 
privilege  whose  instructions  Mr.  Keimedy  must  obey.  (Mr.  Kennedy  would  be  more  than 
happy  to  transfer  physical  custody  of  his  notes  to  White  House  if  that  would  make  any 
difference). 

Please  enter  this  letter  in  the  Committee's  record  for  my  client's  protection. 

Yours  truly, 

Paul  V.  Castellitto 

cc:      Richard  Ben-Veniste, 

Minority  Special  Coimsel 
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Via  Facsimile  and  Mail 

Paul  Castellito,  Esq. 

Sharp  &  Lankford 

1785  Massachusetts  Ave.,  N.W. 

Washington,  DC.  20036-2117 

Dear  Mr.  Castellito: 

I  have  received  your  letter  of  December  14. 

Your  characterization  of  my  earlier  conversation  with  you  is  incorrect.  What  I  said  to 
you  was  that  we  had  always  been  pleased  to  extend  to  Mr.  Kennedy  the  courtesy  of  dealing 
through  you,  including  directing  all  requests  through  you.  I  did  not  threaten  or  insinuate 
anything  with  respect  to  Mr.  Kennedy.  I  did  observe  that  if  you  were  unwilling  to  receive 
service  on  behalf  of  your  client,  we  would  have  to  eflFect  service  directly  with  the  marshals.  That 
is  an  unseemly,  unnecessary,  and  wasteful  exercise,  and  is  inconvenient  to  everyone.. 

What  you  omit  from  your  letter  is  my  statement  that  we  have  tried  to  deal  with  Mr. 
Kennedy  cooperatively  and  that  we  have  accommodated  him  where  possible.  I  emphasized  that 
the  Committee's  action  is  not  directed  against  Mr.  Kennedy  because  of  a  desire  to  sanction  him 
personally.  Rather,  as  I  explained,  the  Committee  understands  that  Mr.  Kennedy  is  following  his 
client's  instructions.  Nevertheless,  as  you  must  know,  from  a  procedural  standpoint  a  direction 
to  comply  with  document  production  must  be  addressed  to  the  attorney  in  possession  of  the 
document  to  make  the  matter  ripe  for  court  action. 

You  err  in  saying  that  there  is  a  defect  in  service  of  the  subpoena.  You  received  the 
subpoena  and  your  client  has  actual  notice.  Contrary  to  your  current  position,  on  December  12 
you  entered  no  objection  to  service,  but  limited  yourself  to  "confess[ing]  ...  I  am  somewhat 
uncertain  about  the  status  of  the  subpoena."  More  important,  you  then  responded  on  the  merits 
by  "submitting  ...  [a]  brief  on  his  behalf"  That  brief  indicated  that  "Mr.  Kennedy  must 
respectfully  decline  to  produce  his  notes.  .  .  ."  Accordingly,  you  waived  any  objection  to 
service.  See.  e^,  Saper  v  Hague.  186  F.2d  592  (2d  Cir.  1951)(Swan,  L.  Hand  &  A.  Hand 
JJ.)(noting  that  defeas  in  service  of  subpoenas  are  waived  if  not  timely  raised). 

Only  now,  after  the  subpoena  return  date  has  passed,  have  you  attempted  to  rewrite 
history  by  stating  that  the  subpoena  was  not  properly  served.  A  court  might  well  consider  that 
you  deliberately  withheld  objection  until  after  the  return  dale  had  expired  to  eliminate  the 
opportunity  for  direct  personal  service. 
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In  any  event,  today  you  accepted  service  of  the  order  directing  Mr.  Kennedy  to  comply 
with  the  subpoena  which  is  incorporated  by  reference.  Accordingly,  Mr.  Kennedy  is 
unquestionably  under  a  legal  mandate  to  comply  by  9:00  AM  tomorrow.  In  view  of  this 
mandate,  I  want  to  caution  you  against  the  suggestion  that  Mr.  Kennedy  might  transfer  the 
documents  from  his  own  custody  to  the  White  House. 


Very  truly  you; 


ichaelcflertoflf 
Special  Counsel 


cc:        Richard  Ben-Veniste,  Esq. 
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-REVIEW  &  OUTLOOK 
Will  Sarbanes  Filibuster? 


Today  marks  a  key  milestone  in  the 
White  House  defense  strategy  on 
Whitewater.  Up  in  New  Hampshire, 
it's  the  filing  deadline  for  the  Fedru- 
ar>-  pnmanes.  The  defense  team  has 
managed  to  obstruct  and  delay  long 
enough  that  President  Oinfon  will 
face  no  substantial  challenge  from 
within  his  own  party.  The  next  objec- 
.tive  is  to  deal  with  Republicans  by 
stalling  everything  past  next  Novem- 
ber's elections. 

Let's  call  it  the  Paula  Jones  ploy. 
The  President  won  a  delay  o(  her  sex- 
ual harassment  case  undl  after  he 
/leaves  offlce.  and  Is  appealing  Che 
.judge's  ruling  that  deposition  cao 
Stan  now.  Why  shouldn't  this  woric 
with  Whitewater?  Promise  coopera- 
tion as  long  as  you  can.  but  drag  out 
legal  proceedings  as  long  as  you  can. 
Hillary  admirer  Judge  Henry  Woods 
;  will  surely  be  overturned  in  ruling  that 
.Independent  Counsel  Kenneth  Starr 
lacks  junsdlction  in  one  case  invotv- 
°.ing   Arlcansas    Governor   Jim   Guy 
Tucker,  but  it  does  run  the  clock.  Gcr- 
.emor  Tucker  now  wants  his  other  case 
ilelayed  while  te  litigates  with  the 
_  New  York  Times  over  access  to  a  re- 
'  porter's  notes. 

In  response  to  a  Consresslb^  sub- 
poena for  notes  on  a  suspldous-loot 
,'.m%  meeting  on  November  S,  1993^ 
•  meanwhile^  the  White  Hocm  flrst  o6 
-fers  an  attorney-client  privilege- claim 
that  most  lawyen  rate  in  the  tenuous- 
to-frivolous  range.  For  starters.  Mr. 
Ginton  wasn't  party  to  (&e  meeting  if* 
sell,  normally  a  condltioa  fcx-  socfl 
privilege  claims,  whether  with  a  • 
lawyer  or  in  the  con/essJoiud.   . 

Then  the  Wliite  House  ij*ng<<i<  a 
claim  of  executive  privilegB,  a  more  se- 
rious claim  even  thougb  it  lost  for 
Richard  Nixon.  But  it  iiasn't  ofSdally 
invoked  executive  privilege  yet;  two 
sets  of  litigation  take  longer  than  one. 
Finally,  it  faxed  a  deal  to  the  D'Amato 
Whitewater  Committee  yesterday  in 
which  an  offer  to  divxUge  the  notes  was 
freighted  with  dilatory  restrictions. 
The  committee  rejected  this  ploy  and 
voted  to  enforce  the  subpoena. 

As  the  subpoena  wends  Its  way 
through  the  Congressional  process. 
Senator  Paul  Sarbanes  has  to  decide 
whether  to  join  the  Paula  Jones  ploy. 
On  the  Whitewater  Committee,  he's 
been  the  point  man  o(  the  Democratic 
defense,  and  when  the  subpoena  reso- 
luaon  reaches  the  Senate  floor,  proba- 
bly sometime  next  week,  he  has  the 
option  of  conducting  a  filibuster.  It 
would  guarantee  more  delay,  and  if  he 


block  the  resolution  permanently. 

Sen.  Sarbanes  and  other  Democ- 
rats, though,  will  have  to  consider 
whether  the  Paula  Jones  ploy  might 
backfire.  Newt-bashing  didn't  save  the 
day  in  San  Jose  on  Tuesday,  where  a 
concerted  ann-Gingnch  campaign  left 
Republican  Tom  Campbell  with  59%  of 
the  vote  in  a  district  where  George 
Bush  got  30%.  Do  Congressional  De- 
mocrats really  want  to  lash  themselves 
to  BlUdlntoo's  Whitewater  mast,  oris 
it  time  CO  look  for  Uie  lifeboats? 

Defending  attomey-cflent  or  exec- 
utive pnvilege  won't  be  much  fun.  A 
fUlbuster  would  give  us  time  to  look  up 
an  the-Sarbanes  quotes  on  the  subject 
from  the  Watergate  era.  Then  there's 
the  ment  of  the  daim.  The  White 
House  says  the  purpose  of  the  Novem- 
ber 5  meeting  was  to  brief  the  oew  pri- 
vate counsel  for  the  Clintons  on  a  tor- 
rent" of  press  coverage  and  other  mat- 
ters relating  to  Whitewater.  Bat  take  a 
look  at  the  chronology  below— all  the 
action  leading  up  to  the  meeting  took 
place  before  heavy  press  coverage  of 
Whitewater.  And  further  reveiatiORS 
keep  coming;  the  November  S  meetiog 
itself  was  disclosed  only  late  last 
month  through  questiooing  of  Mr. 
Lin(fiey  by  Sen.  Lauch  PalrcloQL  H 
WUQam  Kennedy's  notes  oa  the  meef 
log  iDclade  something  IDce  'get  Jean 
Lewis  ofl  the  Madison  ease,'  we  ha.ve 
a  conspiracy  to  otetruct  justice. 

Jtot  last  weelt.  too-,  the  White 
HoiBe  reported  that  the  mystery 
pObne  ntimtier  (202)  fitS^-TOS?  w^  a 
Iruui  lliH  bypassSigthe  White  House 
switchboard  in  case  it  was  overioaded 
'aad  may  have  been  provided  to  cer- 
tain iodtvlduais  for  that  purpose."  In 
other  words,  Hillary  Clinton  was  by- 
passing the  switchboard  to  caD  Into 
the  White  House  the  night  of  Vincent 
Foster's  death.  And  we  learned  that 
Whitewater  documents  were  passed 
from  Mr.  Foster  to  Webster  HubbeU 
during  the  Presidential  campaign, 
and  supposedly  were  stored  In  Mr. 
Hubbell's  Washington  basement. 
When  they  were  delivered  to  Clinton 
attorney  David  Kendall,  he  returned 
them  to  the  Rose  Law  Firm,  where 
they  later  came  to  the  attention  of  Sen- 
ate investigators.  Mr.  Kendall's  initia- 
tive in  this  matter  suggests  that 
Arkansas  legal  habits  are  a  little  much 
for  a  firm  like  Williams  it  Connolly. 

This  is  also  a  point  for  Congres- 
sional Democrats  to  ponder  in  deading 
whether  to  join  the  Paula  Jones  ploy.  If 
they  filibuster,  it  will  be  a  wondrous 
spectacle;  if  they  dsn't,  their  silence 
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May  5:  Small  Business  Administration  Administra- 
tor Erskine  Bowles  informs  White  House  Chief- of 
Staff  Thomas  "Macic"  McUrty  of  confidenttai  cnmi- 
nai  fraud  investigation  of  Little  Rock  municipal  judge 
David  Hale,  owner  of  SBA-charted  Caoital 
Management  Services. 

July  21:  In  Little  Rock,  the  FBI  executes  a  search 
warrant  on  Mr.  Hales  office. 
JuuY  22:  White  House  Counsel  Bernard  Nussbaum 
and  Maggie  Williams,  chief  of  staff  to  Hillary  Clinton, 
search  the  office  of  the  late  White  House  Deputy 
Counsel  Vincent  Foster  for  a  second  time.  Months 
later,  it  is  revealed  that  Whitewater  files  were 
removed  from  the  office. 

Aug.  16:  Paula  Casey,  a  longtime  associate  of  the 
Clintons,  takes  office  as  U.S.  Attorney  for  tfie  Eastern 
District  of  Arkansas. 

Sept  20:  Ms.  Casey  turns  aside  plea  bargain 
attempts  from  Mr.  Hate's  lawyer.  Randy  Coleman. 
Mr.  Coleman  had  offered  to  share  information  on  the 
"banking  and  borrowing  practices  of  some  Individu- 
als in  the  elite  political  circles  of  Arkansas." 

Senior  White  House  aide  Bruce  Lindsey  discusses 
the  Hale  matter  with  Clinton  commodities  adviser 
James  Blair. 

Sept  21:  An  assistant  U.S.  attorney  in  Ms.  Casey's 
office  notifies  SBA  AdiTimistralor  Bowles  of  the 
planned  indictment  of  Mr.  Hale. 
Sept.  29:  Treasury  Department  General  Counsel 
Jean  Hanson  warns  Mr.  Nussbaum  about  confiden- 
tial criminal  referrals  the  Resolution  Trust  Corp. 
plans  to  issue  in  the  case  of  Madison  Guaranty 


Savings  &.  Loan.  The  referrals  mention  the  Clintons 
and  Arkansas  Gov.  Jim  Guy  Tucker. 
Oct.  4  or  5:  Mr.  Lindsey  informs  the  president 
about  the  referrals.  He  later  tells  Congress  he  did  not 
mention  any  specific  targets  of  ttie  referrals. 
October  6:  President  Clfnton  meets  with  Gov. 
Tucker  at  the  White  House. 
Oct.  14:  A  meeting  is  held  in  Mr.  Nussbaum's 
office  witTi  senior  White  House  and  Treasury  person- 
nel to  discuss  the  RTC  and  Madison. 
Oct.  27:  Paula  Casey  rejects  the  RTC's  first  cnmi- 
nal  referral  in  the  Madison  case. 
Nov.  5:  White  House  lawyers  meat  with  ttie 
Clintons'  personal  attorneys  at  the  offices  of 
Williams  &  Connolly.  Presant  tar  th«  White  House: 
Mr.  Nussbaum;  Mr.  Lindsey,  a  presidential  aide 
not  attached  to  the  Oiflce  o(  White  House  Counsel: 
Associate  White  House  Counsel  William  Kenneciy 
111,  a  former  partner  in  the  Rose  Law  Firm;  and 
Associate  White  House  Counsel  Neil  Eggleston. 
Present  as  personal  lawyers:  David  Kendall  of 
Williams  &  Connolly,  lead  attorney;  Little  Rock 
attorney  Stephen  Engstrom;  and  Denver  attorney 
James  Lyons,  author  ot  the  1S9Z  "Lyon's  Report" 
on  the  Clintons'  llnaiaes. 

Nov.  9:  Jean  Lewis,  the  lead  RTC  investigator  on 
Madison,  is  afcrjptly  removed  from  the  C3se. 

In  Little  Rock,  Paula  Casey  recuses  herself  from 
the  Madison  probe. 

Nov  16:  Mr.  Eggleston  reaches  out  to  a  oolitical 
appointee  at  the  SBA  for  confidential  oapers  on  the 
Hale  investigation. 


Op    /"/ 
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WH.IJAM  r  comcL^ 


HAND-DELIVERED 

Senator  Alfonse  M.  D'Amato 

Chairman,  Special  Committee  to  Investigate 

Whitewater  Development  Corporation  and  Related  Matters 
534  Dirksen  Senate  Office  Building 
Washington,  DC.  20510-6075 

Re:       William  H  Kennedy.  HT 

Dear  Senator  D'Amato: 

I  have  received  the  subpoena  that  the  Committee  issued  on  December  8,  1995, 
directing  my  client,  William  H.  Kennedy,  HI,  to  "[p]roduce  any  and  all  documents,  including  but 
not  limited  to,  notes,  transcripts,  memoranda,  or  recordings,  reflecting,  referring  or  relating  to  a 
November  5,  1993  meeting  attended  by  William  Kennedy  at  the  offices  of  Williams  &  Connolly." 
Your  transmittal  letter  advised  Mr.  Kennedy  that  "[i]f  you  do  not  intend  to  comply  with  this 
subpoena,  the  Committee  invites  you  to  submit,  by  December  12,  1995,  a  legal  memoranda  which 
sets  forth  the  basis  for  your  refusal  to  comply  with  the  subpoena."  Accordingly,  I  am  submitting 
this  letter  brief  on  his  behalf.' 

Mr.  Kennedy  was  serving  as  Associate  White  House  Counsel  at  the  time  of  the 
November  5,  1993  meeting.  In  addition,  he  had  performed  legal  services  for  the  Clintons  before 
entering  government  service.  He  testified  at  his  deposition  that  he  had  been  instructed  that  "the 
subject  of  that  meeting  is  covered  by  the  attorney-client  privilege."  SfiS  Tr.  (1 1/1/95)  at  p.  75.  He 
reiterated  at  the  hearings  that  "I  have  been  instructed  that  the  meeting  is  covered  by  the  attorney- 
client  privilege  and  I  have  been  instructed  to  abide  by  that  privilege."  Sfifi  Tr.  (12/5/95)  at  p.  42. 


'  I  confess  at  the  outset  that  I  am  somewhat  uncertain  about  the  status  of  the  subpoena. 
The  Committee  did  not  serve  the  subpoena  on  Mr.  Kennedy,  ssfi  S.  Res.  120,  §5(b)(l)  (May  17, 
1995),  nor  request  me  to  accept  service  on  Mr.  Kennedy's  behalf,  5£s  C.  Wright  &  A.  Miller,  9A 
Federal  Practice  and  Procedure  §2454  at  p.  24  (1995)  ("Personal  service  of  subpoenas  is  required 
....  [S]ervice  on  a  person's  lawyer  will  not  suffice."). 
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He  testified  fiirther  that  those  instructions  "come  from  the  White  House  and  Mr.  Kendall,  the 
Clintons'  personal  lawyer."  Id.  at  p.  43.^ 

Under  these  circumstances,  Mr.  Kennedy  regrets  that  he  may  not  give  the  Conunittee 
the  requested  documents.  He  has  no  choice  in  the  matter.  He  is  bound  by  legal  and  ethical 
obUgations  to  abide  by  the  instructions  he  has  received  from  both  the  White  House  Counsel's  Office 
and  from  Mr.  and  Mrs.  Clinton's  personal  counsel  to  withhold  his  notes  on  the  grounds  of  attorney- 
client  privilege,  including  the  work-product  doctrine. 

Mr.  Kennedy  has  a  professional  obligation  to  abide  by  his  instructions  unless  and 
until  he  is  ordered  to  do  otherwise  by  a  court  of  law.  Canon  4  of  the  ABA  Model  Code  of 
Professional  Responsibility  states  that  "[a]  lawyer  should  preserve  the  confidences  and  secrets  of 
a  client."  Ethical  Consideration  4-4  provides  that  "[a]  lawyer  owes  an  obligation  to  advise  the 
client  of  the  attorney-client  privilege  and  timely  to  assert  the  privilege  unless  it  is  waived  by  the 
client."  Disciplinary  Rule  4-10 1(B)  makes  this  ethical  obligation  mandatory.  It  provides  that  "a 
lawyer  shall  not  knowingly:  (1)  Reveal  a  confidence  or  secret  of  his  client."  DR  4-10 1(A)  defmes 
"confidence"  as  "information  protected  by  the  attorney-client  privilege  under  applicable  law." 

The  ABA  Model  Rules  of  Professional  Conduct  impose  these  same  duties.  Rule 
1 .6(a)  provides  that  "[a]  lawyer  shall  not  reveal  information  relating  to  representation  of  a  client 
unless  the  client  consents  after  consultation."  Comment  [4]  states  that  "[a]  fundamental  principle 
in  the  client-lawyer  relationship  is  that  the  lawyer  maintain  confidentiality  of  information  relating 
to  the  representation."  Comment  [5]  states  that  "[t]he  principle  of  confidentiality  is  given  effect  in 
two  related  bodies  of  law,  the  attorney-client  privilege  (which  includes  the  work  product  doctrine) 
in  the  law  of  evidence  and  the  rule  of  confidentiality  established  in  professional  ethics."  Comment 
[21]  states  that  "[t]he  duty  of  confidentiality  continues  after  the  client-lawyer  relationship  has 
terminated." 


^  I  would  like  to  call  your  attention  to  an  apparent  error  in  the  official  transcript  of  Mr. 
Kennedy's  testimony  at  the  hearings.  Senate  Resolution  120  established  the  Special  Committee  for 
the  purpose  of  "conduct[ing]  an  investigation  and  public  hearings  into,  and  study  of,  whether 
improper  conduct  occurred  regarding  the  way  in  which  White  House  officials  handled  documents 
in  the  office  of  White  House  Deputy  Counsel  Vincent  Foster  following  his  death."  Sfifi  S.  Res.  120, 
§l(b)(l).  In  contrast,  the  official  transcript  of  Mr.  Kennedy's  December  5  testimony  bears  the 
caption  "Hearing  on  Improper  Handling  Of  Documents  In  Deputy  White  House  Counsel  Vincent 
Foster's  Office  After  His  Death."  This  caption  indicates  that  the  Committee  has  akeady  prejudged 
the  matter  it  was  charged  to  investigate. 
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Here,  Mr.  Kennedy  has  been  instructed  by  the  holders  of  the  privilege  to  assert  the 
privilege  on  their  behalf.  It  is  settled  law  that  "the  privilege  belongs  to  the  client  and  not  to  the 
lawyer  and  survives  termination  of  the  relationship."  2  Weinstein's  Evidence  §503(c)[01]  at  p.  503- 
113  (1995).  He  must  obey  his  instructions. 

For  these  reasons,  Mr.  Keimedy  must  respectfully  decline  to  produce  his  notes  of 
the  November  5,  1993  meeting.  I  would  like  to  say,  in  closing,  that  I  believe  it  is  completely 
inappropriate  for  the  Committee  to  make  Mr.  Keimedy  the  battleground  over  which  the  Committee 
has  chosen  to  fight  the  White  House  on  this  issue.  Mr.  Kennedy  is  a  private  citizen  with  no  stake 
in  this  dispute.  There  is  absolutely  no  reason  why  the  Conmiittee  cannot  contest  this  matter  directly 
with  the  holders  of  the  privilege  rather  than  with  him.  Sfifi  2  Weinstein's  Evidence  §503(c)[01] 
at  p.  503-110  ("The  privilege  clearly  belongs  to  the  client,  whether  or  not  he  is  a  party  to  the 
proceeding  in  which  the  privileged  communication  is  sought"). 

Please  do  not  hesitate  to  contact  me  if  I  can  be  of  any  further  assistance. 

Yours  truly, 

Paul  V.  Castellitto 
cc:      Senator  Paul  S.  Sarbanes 
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